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ADVERTISEMENT 


TO  THE  FIRST  AMERICAN  EDITION. 


Mb.  Roscoe's  merits  as  a  Digester  are  already  well  known  to 
the  Profession,  and  it  is  only  necessary  to  say,  that  in  his  Digest 
of  Criminal  Evidencci  he  has  evinced  his  usual  ability,  fidelity, 
and  research.  Not  only  has  he  clearLy  unfolded  and  explained 
the  general  principles  of  this  branch  of  the  science  of  legal  evi- 
dence, for  the  use  of  the  student,  but  he  has  supplied  what  has 
long  been  a  desideratum,  a  complete  vade  mecum  to  the  criminal 
lawyer.  The  nature  of  criminal  practice,  which  allows  the  advo- 
cate no  time  for  study  or  research,  renders  such  a  work  peculiariy 
valuable,  and  the  arrangement  adopted  makes  immediate  refer- 
ence easy,  without  the  aid  of  the  Index.  Jn  this  respect  it  is 
decidedly  preferable  to  ^<  M'Nally's  Evidence,^'  which,  whatever 
may  have  been  its  merits,  the  ensuing  volume,  from  the  number 
and  importance  of  the  later  cases  which  it  contains,  seems  cal- 
culated entirely  to  supersede. 

The  American  Editor  has  endeavored  to  keep  in  view  the 
object  of  the  book,  and  to  give  all  the  important  cases  by  way  of 
reference,  accompanied  with  a  condensed  note  or  index  to  the 
matter  where  the  text  does  not  fumish  it.  If  he  has  succeeded  by 
this  means  in  enhancing  the  value  of  the  work  to  the  American 
advocate,  as  a  book  of  immediate  reference,  his  aim  has  been 
accomplished.  He  has  added  also  references  to  the  editions  of 
English  Common  Law  and  Ecclesiastical  Reports,  published  in 
this  country,  and  to  the  Fifth  American  Edition  of  Starkie  on 
Evidence,  wherever  the  reference  in  the  text  has  not  been  to  the 
Second  London  Edition,  the  entirely  new  and  improved  arrange- 
ment of  the  matter  of  that  valuable  Treatise  in  the  last  London 
and  American  editions  rendering  it  necessary. 

G  S. 
Philadelphiay  December y  1835. 


NOTE 


This  Second  American  Edition  has  been  prepared  from  the 
Second  London  Edition  with  Mr.  Granger's  additions.  These 
consist  of  the  latest  decisions  and  statutes,  and  are  incorporated 
with  the  body  of  the  work.  Perhaps  as  the  book  is  to  be  con- 
sidered principally  as  a  manual  for  the  practising  advocate,  and 
its  great  merit  its  completeness  as  a  compilation  and  arrangement 
of  law,  this  course  was  to  be  preferred  to  distinguishing  the  new 
matter  from  the  original  text.  The  Second  London  Edition 
comprises  about  one  hundred  pages  more  than  the  First  Edition, 
and  there  is  of  course  a  corresponding  increase  in  the  size  of  this 
volume.  The  American  Notes  have  been  carefully  revised  and 
brought  up,  and  further  references  have  been  made  to  the  edition 
of  English  Crown  Cases  published  in  this  country. 

G.  S. 
Philadelphia^  July^  1 840. 
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The  general  rules  of  evidence  are  the  same  in  criminal  and  in  civil 
proceedings.  ^'  There  is  no  difference  as  to  the  rules  of  evidence,"  says 
Abbott,  J.  "  between  criminal  and  civil  cases ;  what  may  be  received  in 
the  one  may  be  received  in  the  other  ;  and  what  is  rejected  in  the  one 
ought  to  be  rejected  in  the  other."  Watson's  qase,  2  Stark.  N.  P.  C. 
155  (a).     Murphy's  case,  8  C.  &  P.  306  (6). 


PRIMARY  AND  SECONDARY  EVIDENCE. 


Primary  Evidence 
Written  instniments 
Handwriting  .... 
Negative  evidence  of  Consent   . 
Exceptions      .... 
Evidence  of  persons  acting  in 

public  capacity    . 
Admission  by  Party    . 
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Seondary  Evidence 
When  admissible  in  general  8 
Notice  to  produce  in  general  9 
Form  of        ....  10 
To  whom  and  when  11 
Consequences  of  .  11 
Loss  of  Document  .  .12 
As  to  Degrees  of  Secondary  Evi- 
dence          13 


It  is  the  first  and  most  signal  rule  of  evidence,  that  the  best  evidence 
of  which  the  case  is  capable  shall  be  given,  for  if  the  best  evidence  be 
not  produced,  it  affords  a  presumption  that  it  would  make  against  the 
party  neglecting  to  produce  it.     Gilb.  Ev.  3.     Bull.  N.  P.  293  (1). 

Primary  evidence — written  instrumenta.] — As  a  general  rule,  the 
contents  of  a  written  instrument  can  only  be  proved  by  the  pro()u«tion 
of  the  instrument  itself,  parol  evidence  of  them  being  of  a  secondary 
or  inferior  nature.  But  this  rule  is  not  without  many  exceptions.  In 
general,  whenever  an  instrument  is  entered  into  in  writing,  which  is  inten- 
ded by  the  parties  (testified  by  their  *s)gnature8)  to  contain  and  to  [  *2  ] 
be  the  evidence  of  their  consent  or  agreement,  or  whenever  there  exists  a 
written  document,  which  by  the  policy  of  the  law  is  considered  to  contain 
the  evidence  of  certain  facts,  that  instrument  or  document  is  regarded 
. k. ^  ■ = *— 

(1)  Taytor  v.  Riggs,  1  Peters,  596.    Cutbush  v  Gilbert,  4  S.  ^k  R.  551.    Duckwall  v. 
Vireaver,2C^o,1^  ^         ,    _  ^_ 

(a)  Eng.  Com.  Law  Rep.  iii.  291.     (*)  Id.  xxxiv.  402. 
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as  the  best  evidence  of  the  agreemo)^t"dr  facts  which  it  records;  and 
unless  it  be  in  the  possession  of^theJopposite  party,  and  notice  has  beeD 
given  to  him  to  produce  it,  or^it-be''proved  to  be  lost  or  destroyed,  sec- 
ondary evidence  of  its  cont^Htb.i^  not  admissible.  Thus  where  a  man 
makes  a  will  of  lands,  wh'icK'/ftiust  necessarily  be  in  writing,  both  the 
devisor  and  the  law  iatend-that  that  writing  shall  be  the  evidence  of  theT 
devisor's  intentions^^  afftj  therefore  the  will  itself  must  be  prodaccd ; 
neither  an  exempliftdtilibn  under  the  great  seal,  nor  a  probate,  or  other 
copy,  being  pdl|i{n»y' evidence  of  the  devise.  B.  N.  P.  2^16.  In  the 
same  mannet'wl^fe  two  parties  enter  into  an  agreement  in  writing, 
that  writi/ig^  19' intended  by  them  to  be  the  evidence  of  their  mutual  con- 
sent, and  lifhe  only  primary  evidence  of  that  consent.  Brewer  v.  Pal- 
mer, 3  &p.  213. 

Again,  in  an  indictment  for  setting  fire  to  a  house,  in  order  to  prove 
that  the  house  was  insured,  the  books  of  the  insurance  office  were  pro- 
duced, in  which  there  was  an  entry  to  that  effect ;  but  Lord  Kenyon  ruled, 
that  as  the  policy  was  the  best  evidence,  the  prosecutors  could  not  give 
any  evidence  from  their  books,  it  being  inferior  evidence,  unless  notice 
had  been  given  to  produce  the  policy.     Doran's  case,  1  Esp.  1-^. 

Upon  the  same  principle,  the  records  and  proceedings  of  Courts  of 
Justice,  existing  in  writing,  are  primary  evidence  of  tiie  facts  there  re- 
corded. Thus  where  it  was  necessary  to  prove  the  day  on  which  a 
cause  came  on  to  be  tried.  Lord  EUenborough  said  that  he  could  not  re- 
ceive parol  evidence  of  the  day  on  which  the  court  sat  at  Nisi  Prius,  as 
that  was  capable  of  other  proof  by  matter  of  record.  Thomas  v.  Ans- 
ley,  6  Esp.  80.  Vide  post  '*  Documentary  Evidence.'^  So  on  an  indict- 
ment for.  disturbing  a  protestant  congregation.  Lord  Kenyon  ruled  that 
the  taking  of  the  oaths  under  the  Toleration  Act  being  matter  of  record, 
could  not  be  proved  by  parol  evidence.  Hube's  case,  Peake,  132.  On 
an  indictment  on  the  statute  8  and  9  W.  3.  c.  26,  8,1 ,  for  having  coin- 
ing instruments  in  possession  (repealed  and  re-enacted  by  2  W.  4,  c. 
34,)  it  was  necessary  to  show  that  the  prosecution  was  commenced  with- 
in three  months  after  the  offence  committed.  It  was  proved,  by  parol, 
that  the  prisoners  were  apprehended  within  three  months,  but  the  war- 
rant was  not  produced  or  proved,  nor  was  the  warrant  of  commitment  or 
the  depositions  before  the  magistrate  given  in  evidence  to  show  on  what 
transactions,  or  for  what  offence,  or  at  what  time  the  prisoners  were 
committed.  The  prisoners  being  convicted,  a  question  was  reserved  for 
the  opinion  of  the  judges,  vvho  held  that  there  was  not  sufficient  evi- 
dence that  the  prisoners  weie  apprehended  upon  transactions  for  high 
treason  respecting  the  coin,  within  three  months  after  the  offence  com- 
mitte(f.  Phillips's  case,  Russ.  and  Ry.  C.  C.  R.  369  (a).  So  where 
the  transactions  of  courts  which  are  not,  technically  speaking,  of  record, 
f  *3  ]  are  to  be  proved,  if  such  courts  *pre8erve  written  memorials  of  their 
proceedings,  those  memorials  are  the  only  authentic  modes  of  proof 
which  the  law  recognizes.  3  Stark.  Ev,  1043,  1st  Ed.  [New  Ed.  2d 
vol.  p.  571. J 

Although  matters  of  record  and  proceedings  of  courts  of  justice,  when 
committed  to  writing,  cannot  be  proved  by  parol,  they  may  be  proved 
by  examined  copies,  a  rule  founded  upon  a  principle  of  general  con- 
venience. In  the  same  manner  examined  copies  ut  public  books  are 
— ^— *».— ^        II       ■  ■        -I     ..I     .        — ■  ^ 

(a)  1  Eng.  Crown  Cases,  961^ 
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admissible  without  producing  the  originals.  Vide  post.  But  no  such 
rule  exists  with  regard  to  private  documents,  there  being  no  inconven- 
ience in  requiring  their  production. 

The  admission  of  the  party  against  whom  the  evidence  is  offered  will 
npt  preclude  the  necessity  of  producing  a  written  instrument  where  it 
is  primary  evidence.  Bloxam  v.  Elsie,  Ry.  and  Moo.  *  187  (1).  Call  r. 
Dunning,  4  East,  53.  Cunliffe  v.  Sefton,  2  East,  187,  188.  Thus 
where  to  prove  a  discharge  under  the  Insolvent  Debtors'  Act,  the  de- 
fendant proposed  to  give  in  evidence  a  verbal  acknowledgment  by  the 
llaintifr  himself.  Lord  Ellenborough  said  that  this  was  insufficient, 
as  the  discharge  might  be  irregular  and  void,  and  the  plaintiff  mis- 
taken ;  that  to  prove  a  judicial  act  of  this  sort,  it  was  neccessary  to 
call  the  clerk  of  the  peace  and  give  in  evidence  the  order  of  the  court 
of  quarter  sessions,  by  which  the  discharge  was  effected.  Scott  v. 
Clare,  3  Campb.  236. 

But  it  is  not  necessary,  in  every  case  where  the  fact  that  is  to  be  prov- 
ed has  been  committed  to  writing,  that  the  writing  should  be  produced. 
Thus  where  a  memorandum  of  agreement  was  drawn  up,  and  read  over 
to  the  defendant,  and  he  assented^ to,  but  did  not  sign  it,  it  was  held  that. 
the  terms  mentioned  in  it  might  be  proved  by  parol.  Doe  t;.  Cart- 
wright,  3  B.  and  A.  326  (a).  So  where  a  verbal  contract  is  made  for 
the  sale  of  goods,  and  is  put  into  writing  afterwards  by  the  vendor's 
agent,  for  the  purpose  of  assisting  his  recollection,  but  is  not  signed  by 
the  vendor,  it  may  be  proved  by  parol.  Dalison  v.  Stark,  4  Esp.  163. 
So  facts  may  be  proved  by  parol,  though  a  narrative  of  them  may 
exist  in  writing.  Thus  a  person  who  pays  money  may  prove  the  fact 
of  payment,  without  producing  the  receipt  which  he  took.  Rambert 
V.  Cohen,  4  Esp.  213  (2).  So  where,  in  trover,  to  prove  the  de- 
mand, the  witness  stated  that  he  had  verbally  required  the  defendant 
to  deliver  up  the  property,  and  at  the  same  time  served  upon  him  a 
notice  in  writing  to  the  same  effect,  Lord  Ellenborough  ruled  that 
it  was  unnecessary  to  produce  the  writing.  Smith  v.  Young,  1 
Campb.  439.  So  a  person  who  takes  notes  of  a  conversation  need 
not  produce  them  in  proving  the  conversation.  Thus  in  Layer's  case 
for  high  treason,  Mr.  Staney,  an  Under  Secretary  of  State,  gave 
evidence  of  the  prisoner's  confession  before  the  council,  though  it  . 
had  been  taken  down  in  writing.  12  Vin.  Ab.  96.  And  although 
what  is  said  by  a  prisoner  whose  examination  is  regularly  taken  under 
7  Geo.  4,  c.  64,  s.  2.  (vide  post)  cannot  be  proved  by  parol,  yet  it 
may  be  so  proved  where  the  written  examination  is  inadmissible  on 
account  of  an  irregularity  in  the  mode  of  taking  it.  Reed's  case. 
Moo.  and  Mai.  403  (6).  So  the  fact  of  a  marriage  may  be  proved  by 
a  person  who  ''^was  present,  and  it  will  not  be  necessary  to  produce  [  *4  ] 
the  parish  regi-ter  as  the  primary  evidence.  Morris  v.  Miller,  I  W. 
Bl.  632.  So  the  fact  that  a  certain  person  occupied  land  as  tenant 
may  be  proved  by  parol  although  there  is  a  written  contract.  R.  v. 
Inhab.  of  Holy  Trinity,  7  B.  &  C.  611  (c).  But  the  parties  to  the 
contract,  the  amount  of  rent,  and  the  terms  of  the  tenancy  can  only 

■  ■I  --  ■    I.    ■  .■■■■■■    I  ■111    ■— ■^»— — — —— ■— ^P^r 

a)  WeUand  Canal  Co.  v.  Hathaway,  8  Wend.  480. 
)  Soathwick  v.  Hayden,  7  Cowen,  334.    Heckert  v.  Haine,  6  Biim.  16.    Wuhart  v. 
4)owiiey,  15  S.  &  R.  77. 

(a)  Eng,  Com.  L.  Rep.  ▼.  306.    (h)  Id.  xxii.  341.    (c)  Id.  xiT.  101. 
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be  shown  by  the  writing.     S.  C.  and  Strother  v.  Barr,  5  Bingh.  136  (a  . 
Doe  V.  Harvey,  Id.  239. 

Where  the  question  was,  what  were  the  inscriptions  and  devices  on 
certain  banners  carried  at  a  public  meeting,  on  an  indictment  for  un- 
lawfully assembliog,  it  was  held  that  parol  evidence  of  the  inscriptiona 
was  admissible  without  producing  the  banners  themselves ;  and  per 
Lord  Tenterden,  "  Inscriptions  tised  on  such  occasions  are  the  public 
expression  of  the  sentiments  of  those  who  bear  and  adopt  them,  and 
have  rather  the  character  of  speeches  than  of  writings."  Hunt's  case,  3 
B.  and  A.  d66  (6).  So  the  inscription  on  a  monoment  may  be  proven 
by  parol.     Doe  v.  Cole,  6  C.  and  P.  359  (c); 

In  the  case  of  printed  documents,  all  the  impressions  are  originals^  or 
in  the  nature  of  duplicate  originals,  and  any  copy  will  be  primary  evi- 
dence. Thus  where,  in  a  prosecution  for  high  treason,  a  copy  of  a 
placard  was  produced,  by  the  person  who  had  printed  it,  and  offered 
in  evidence  against  the  prisoner,  who  it  appeared  had  called  at  the 
printer's,  and  taken  away  twenty-five  copies,  it  was  objected  that  tbe 
original  ought  to  be  produced,  or  proved  to  be  destroyed,  or  in  the 
•  possession  of  the  prisoner  ;  but  it  was  held  that  the  evidence  was  ad- 
missible ;  that  the  prisoner  had  adopted  the  printing  by  having  fetched 
away  the  .twenty-five  copies,  and  that  being  taicen  out  of  a  common 
impression,  they  must  be  supposed  to  agree  in  the  contents.  "  If  tbe 
placard,"  said  Mr.  Justice  Bayley,^^  were  offered  in  evidence  to  show 
the  contents  of  the  original  manuscript,  there  would  be  great  we^t 
in  the  objection,  but  when  they  are  printed  they  all  become  originals ; 
the  manuscript  is  discharged,  and  since  it  appears  that  they  are  from 
the  sanie  press,  they  must  be  all  the  same."  Watson's  case,  2  Starke 
130  (d).  Senible^  that  parol  evidence  is  admissible  of  a  printed  paper 
affixed  to  a  wall  (cautioning  perisons  not  to  attend  an  illegal  meeting) 
and  that  it  is  unnecessary  to  produce  the  original  manuscript.  The 
nsual  way  in  such  cases  is  to  give  a  copy  to  the  witness,  and  ask  him  if 
it  is  a  copy  of  what  he  saw.  Per  Gasetee,  J.  and  Park,  J.,  Fursey^s  case, 
6C.  and  P.  81(c)(1). 

The  transactions  and  proceedings  of  public  meetings  may  be  proved 
by  parol,  as  in  the  case  of  resolutions  entered  into,  although  it  should 
appear  that  the  resolutions  have  been  read  from  a  written  or  printed 
paper.  Thus  where,  in  a  prosecution  against  Hunt  for  an  unlawful 
assembly,  in  order  to  prove  the  reading  of  certain  resolutions,  a  witness 
produced  a  copy  of  the  resolutions  which  had  been  delivered  to  him 
by  Hunt  as  the  resolutions  intended  to  be  proposed,  and  proved  that 
the  resolutions  he  heard  read,  corresponded  with  that  copy,  this  was 
held  sufficient,  though  it  was  objected  that  the  original  paper  from 
[  *5  ]  which  the  resolutions  were  read  ought  to  *have  been  produced,  or 
that  a  notice  to  produce  it  ought  to  have  been  given.  Hunt's  case,  3  B. 
B,ndA.^68{/){2).  In  a  prosecution  on  the  Irish  Convention  Act, 
the  indictment  averred  that  divers  persons  assembled  together,  and  in- 
tending to  procure  thie  appointment  of  a  committee  of  persons,  entered 


(1)  A  prmted  advertisement  cannot  be  read  without  aearoh  after  the  orurinal  maniisoript. 
Sweigart  v.  Lowncaster ,  14  S.  &  R.  200. 

(2)  8456  Moor  V.  Newfield,  4  Greenl.  44. 

(•)  Eng.Com.  L.  lUp.  xv.  391.    (fc)   Id,  v.  377.    (e)  Id.  xxv.  438.    (dS  Id.  m.  281. 

(«)  W.  XXV.  293.     (/)  Id.  V.  380. 
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into  certain  resolutions  respecting-  such  committee,  and  charged  the 
defendant  with  certain  acts,  done  for  the  purpose  of  assisting  in  form- 
ing that  committee,  and  carrying  the  resolutions  into  cfTect.  To  prove 
the  first  averment,  a  witness  was  called,  who  stated,  that  at  a  general 
meeting  (the  defendant  not  being  present)  the  secretary  of  the  meeting 
proposed  a  resolution,  and  read  it  from  a  paper*  The  proposition  was 
seconded,  and  the  paper  was  banded  to  the  chairman  and  read  by 
him.  It  was  objected  that  the  absence  of  the  paper  should  be  ac- 
counted%r,  before  parol  evidence  of  the  contents  of  it  was  received. 
But  the  majority  of  the  court  were  of  opinion  that  this  was  not  a  case 
to  which  the  distinction  between  primary  and  secondary  evidence  was 
strictly  applicable,  that  the  proposed  evidence  was  intended  to  show, 
not  what  the  paper  contained,  but  what  one  person  proposed,  and 
what  the  meeting  adopted ;  in  short,  to  prove  the  transactiorvs  and 
general  conduct  of  the  assembly ;  and  that  such  evidence  could  not  be  re- 
jected because  some  persons  present  took  notes  of  what  peissed.  Sheri- 
dan and  Kirwan's  case,  31  How.  St.  Tr.  672. 

Primary  evidence — handwriting.]  In  proving  handwriting,  the  evi- 
dence of  third  persons  is  not  inferior  to  that  of  the  party  himself. 
"Such  evidence,"  says  Mr.  Phillipps,  "is  not  in  its  nature  inferior  or 
secondary,  and  though  it  may  generally  be  true  that  a  writer  is  best 
acquainted  with  his  own  handwriting,  and  therefore  his  evidence  will 
generally  be  thought  the  most  satisfactory,  yet  his  knowledge  is  acquired 
precisely  by  the. same  means,  as  the  knowledge  of  other  persons,  who 
have  been  in  the  habit  of  seeing  him  write,  and  differs  not  so  much  in 
kind  as  in  degree.  The  testimony  of  such  persons,  therefore,  is  not  of 
a  secondary  species,  nor  does  it  give  reason  to  suspect,  as  in  the  case 
where  primary  evidence  is  withheld,  that  the  fact  to  which  they  speak 
is  not  true."     1  Phil.  Ev.  212,  6th  ed.  (1). 

If  the  evidence  of  third  persons  be  admissible- to  prove  handwriting, 
it  seems  necessarily  to  follow  that,  it  is  equally  admissiUe  for  the  pur- 
pose of  disproving  It,  the  question  of  genuine  or  not  genuine  being  the 
same  in .  both  cases.  But  see  1  Phil.  Ev.  213,  6th  ed.  Accordingly, 
although  in  an  early  case,  where  it  was  requisite  to  prove  that  certain 
alterations  in  a  receipt  were  forged,  it  was  held  that  the  party  who  had 
written  the  receipt  ought  to  be  called  as  the  best  and  most  satisfactory 
evidence.  Smith's  case,  O.  B.  1768,  2  East,  P.  C.  1000^  yet  in  subse- 
quent cases  of  prosecutions  for  forgery,  it  has  been  held  that  the  hand- 
writing may  be  disproved  by  any  person  acquainted  with  the  gen- 
uine handwriting.  Hughes's  case,  2  East,  P.  C.  1002.  M'Guire's 
case.  Id.        .  . 

In  certain  indictments  for  the  then  capital  offence  of  putting  away  bank 
of  England  notes,  knowing  them  to  be  forged,  &c.  the  ^counsel  [  ^  ] 
for  the  bank  thought  it  proper,  over  and  above*  the  usual  proof  given  by 
the  bank  inspector  of  the  note  being  forged  (viz.  of  its  not  being  bank 
paper,  nor  a  baiik  impression,  and  that  he  was  acquainted  with  the  hand- 
writing of  the  clerk  whose  name  appeared  to  the  note,  and  that  he  be- 
lieved it  not  to  be  his  handwriting)  to  go  further,  and  produce  the  clerk 
himself  to  prove  that  he  never  signed  it.     This  appeared  to  be  done 


(1)  Conradv.  Farrow,  5  Watts;  596. 
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upon  some  intimation  that  the  jury  would  not  be  satisfied  without  the 
best  proof  the  nature  of  the  case  would  admit  of,  and  that  was  the 
signing  clerk  himself,  who  was  a  competent  v^itness.  The  following 
questions  were  submitted  for  the  opinion  of  the  judges.  Is  it  nece&sary 
that  the  signing  clerk,  if  living,  should  be  produced  ?  And  if  a  jury 
should  require  iiis  testimony,  and  it  is  not  produced,  what  direction 
should  the  judge  give  ?  The  judges  were  of  opinion  that  it  was  unnec- 
essary to  produce  the  signing  clerk  to  show  that  he  never  signed  the 
notes,  if  established  by  the  evidence  of  persons  acquaintecy^vith  his 
handwriting,  that  the  signature  was  not  in  his  handwriting.  Case  of 
Bank  prosecutions,  1  Moody,  C.  C.  380  (1). 

Primary  emdence — negative  evidence  of  canaeni,]     In  certain  pro- 
secutions,.it  is  necessary  to  prove  that  the  act  with  which  the  prisoner 
is  charged  was  done  without  the  consent,  or  against  the  will,  of  some 
third  person,  and  a  question   has  been  raised,  whether  the  evidence  of 
that  person  himself  is  not  the  best  evidence  for  that  purpose.     Although 
at  one  time,  it  appears  to  ftavc  been  thought  necessary  to  call  the  party 
himself,  it  is  now  settled  that  his  testimony  is  not  the  best  evidence, 
but  that  the  want  of  consent  may  be  proved  in  other  ways.     In  a  pros- 
ecution under  the  statute  42  G.  3,  c.  107,  s.  I,  (repealed  by  7  (L  8  Geo. 
4,  c.  27,)  where  it  was  necessary  to  prove  that  the  act  in  question  was 
done  without  the  consent  of  the  owner  of  the  property,.  Lawrence,  J., 
held  XhnX  it  was  necessary  on   the  part  of  the  prosecution,  to  call  the 
owner  for  the  purpose  of  proving  that  he  had  not  given  his  consent  to 
the  prisoner.     Rogers'  case,  2  Campb.  654-     But  where  on  an  indict- 
ment under  6  Geo.  3,  c.  36,  (repealed  by  7  &  8  Geo.  4,  c.  27,  and  re- 
enacted  by  c.  30,)  for  lopping  and  topping  an  ash  timber  tree  without 
the  consent  of  the  owner,  the  land  steward  was  called  to  prove  that  he 
himself  never  gave  any  consent,  and   from  all   he  had  heard  his  master 
say,  (who  had  died  before  the  trial,  having  given  orders  for  apprehend- 
ing the  prisoners  on  suspicion)  he  believed  that  he  never  did,  Bayley,  J. 
left  it  to  the  jury  to  say  whether  they  thought  there  was  reasonable 
evidence  to  show  that  in  fact  no  consent  had  been  given.     He  adverted 
to  the  time  of  night  when  the  ofTence  was  committed,  and  to  the  cir- 
cumstance of  the  prisoners  running  away  when  detected,  as  evidence  to 
show  that  the  consent  required  had  not  in  fact  been  given.     The  pris- 
oners were  found  guilty.     Hazy's  case,  2  C.  &  P.  458(a).     So  on  an 
indictment  on  42  Geo.  3,  107,  s.  1,  (now  repealed)  for  killing  fallow^ 
deer  without  consent  of  the  owner,  and  on  two  other  indictments,  for 
taking  fish  out  of  a  pond  without  consent,  Gaselee,  J.  was  of  opinion 
that  the  offence  was  committed  under  such  circumstances  as  to  warrant 
[  *7  ]  the  jury  in  ^finding  non-consent ;  but  Rogers'  case  (ante)  hav- 
ing been  cited,  further  evidence  was  gone  into  by  calling  the  persons 
engaged  in  the  management  of  the  different  properties,  but  not  the 
owners.     The  judges  having  considered  these  cases,  held  the  convictions 
right     Allen's  case,  1  Moo.  C.  C.  154  (6). 


(I)  It  ia  not  necessary  to  prove  a  bonk  note  counterfeit  by  an  officer  of  the  bank.  Mar- 
tin V.  Commonwealth,  2  Leigh,  745.  So  it  a  not  necessary  to  prove  property  in  stolen 
goods  by  the  owner.    Lawrence  «.  The  State,  4  Yerger,  14o. 

(a)  Eng.  Com.  L.  Rep.  idi.  215.     (6)  11  Eng.  Crown  Cases,  154. 
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Primary  emdence— exceptions — persons  acting  in  a  public  eapaci^ 
ty.]  Where  persons,  acting  in  a  public  capacity  have  been  appointed 
by  instruments  in  writing,  those  instruments  are  not  considered  the  pri- 
noary  evidence  of  the  appointment,  but  it  is  sufficient  to  show  that  they 
have  publicly  acted  in  the  capacity  attributed  to  them.  Thus  in  tho 
case  of  all  peace  officers,  justices  of  the  peace,  constables,  Slc.  it  is  suf- 
ficient to  prove  that  they  acted  in  those  characters  without  producing 
their  appointments,  and  this  even  in  the  case  of  murder.  Per  BuUer^ 
J.,  Berrytnan  v.  Wise,  4  T.  R.  366.  Gordon's  case,  1789,  cited,  lb*  (1) 
So,  where  on  an  indictment  for  perjury,  in  an  answer  to  an  allegation  in 
the  Ecclesiastical  Court,  in  order  to  prove  that  the  person  by  whom  the 
oath  was  administered,  was  a  surrogate,  evidence  was  given  of  his  hav- 
ing been  in  the  habit  of  acting  in  that  capacity,  Lord  £)lenborough  said, 
^*  I  think  the  fact  of  his  having  acted  as  surrogate  is  sufficient  j>rtm^ya- 
cte  evidence  that  he  was  duly  appointed,  and  had  competent  authority 
fo  administer  the  oath.  I  cannot,  for  this  purpose,  make  any  distinction 
between  the  Ecclesiastical  Courts  and  other  jurisdictions.  It  is  a  gene- 
ral presumption  of  law,  that  a  person  acting  in  a  public  capacity  is  duly 
authorized  so  to  do."  Verelst's  case,  3  Campb/  432.  So  where  an  affi- 
davit purported  to  be  sworn  before  a  commissioner,  proof  of  his  .acting 
as  such  was  held  by  Patteson,  J.  to  be  sufficient.  Howaid's  case,  1 
Moo.  and  Rob.  187.  In  an  action  on  an  attorney's  bill,  it  was  proved 
by  the  defendant  that  the  plaintiff  was  admitted  an  attorney  of  the 
King's  Bench  in  1792,  and  had  ceased  for  more  than  one  year  to  take 
out  his  certificate ;  it  was  contended  that  it  lay  upon  him  to  prove  his 
re-admission,  but  as  he  had  proved  that  he  had  acted  as  an  attorney  of 
the  Common  Pleas  in  1824,  it  was  held  that  it  was  to  be  presumed  he 
had  lawfully  acted  in  that  character,  in  that  court,  till  the  contrary  was 
proved.  Pearce  v.  Whale,  5  B.  and  C.  38  [a).  So  where  the  directors 
and  overseers  of  a  parish  were  by  a  local  act  to  sue  and  be  sued  in  the 
name  of  their  vestry  clerk,  it  was  held,  that  proof  of  his  having  acted 
as  vestry  clerk  was  sufficient  prima  fade  evidence  of  his  being  regular- 
ly appointed  such  clerk.     M*Gahey  v.  Alston,  Tyrwh.  and  G.  981. 

Primary  evidences-exceptions — admissions  by  the  party.]  Al- 
though, as  already  stated  (ante,  p.  3),  the  contents  of  a  written  instru- 
ment cannot  be  proved  against  a  party  by  his  admission,  yet  where  he 
is  charged  as  bearing  some  particular  character,  the  fact  of  his  having 
acted  in  that  character  will  be  sufficient  evidence,  as  an  admission^  with- 
out reference  to  his  appointment  being  in  writing.  Thus  in  an  action 
for  penalties  against  a  collector  of  taxes,  under  43  Geo.  3,  c.  99,  s.  12, 
the  warrant  of  appointment  was  not  produced,  ♦but  it  was  held  that  [  *8  ] 
the  act  of  collecting  the  taxes  was  sufficient  to  prove  him  to  be  collector. 
Lister  v.  Priestly,  Wightw.  67.  So  on  an  information  against  an  officer 
for  receiving  pay  from  government  for  a  greater  number  of  men  than 
had  mustered  in  his  corps.  Lord  Ellenborough  held  that  the  fact  of  his 
being  commandant  might  be  proved  from  the  returns,  in  which  he  de- 

(1)  Ba»et  V.  Reed,  2  Ohio,  410.  Thus  also  Uiat  defendant  was  an  innkeeper,  though 
h\a  Ucease  were  on  record.  Owings  v.  Wyant,!  Har.  &.  M'Hen.  31)3.  Ana  proof  of  a 
cJergyman's  or  magistrate's  auth'Tity  to  marry  is  prima  facie  sufficient  in  a  prosecution  for 
bigaxny.    Damon^s  case,  G  Grrenl.  148.     See  Dean  r.  Gridley,  10  Wend.  254. 

{a)  Eng.  Com.  L.  Rep.  zi.  138. 
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scribed  himself  as  major  commandant  of  the  corps^  without  adducing 
direct  evidence  of  his  appointment  bj^  the  king.  Gardner's  case,  2 
Campb.  513.  So  in  an  action  against  a  clergyman  for  non-residenoe, 
the  acts  of  the  defendant  as  parson,  and  his  receipt  of  the  emolunients 
of  the  church,  will  be  evidence  that  he  is  parson,  without  formal  proof 
of  his  title.  Bevan  v.  Williams,  3  T.  R.  635,  (o).  Smith  v.  Taylor,  1 
Bos.  and  Pul.  N.  R.  210.  Again,  upon  an  indictment  for  embezde- 
ment  under  2  Wm.  4,  c.  4,  against  a  letter  carrier,  proof  that  he  acted 
as  such  was  held  to  be  sufficient,  without  showing  bis  appointment 
Barrett's  case,  "6  C.  and  P.  124  (a). 

In  the  same  manner,  where  the  appointment  or  jmrticular  character 
of  the  other  party  is  to  be  proved,  the  admission  of  the  party  against 
whom  the  evidence  is  oflfered,  will  not  be  secondary  evidence,  although 
the  appointment  be  in  writing.  Thus  in  an  action  for  penalties  on  the 
Post  Horse  Act,  brought  by  the  farmer  of  the  tax,  it  was  held  not  to  be 
necessary  for  the  plaintiff  to  ^ive  in  evidence  his  appointment  by  tbe 
Lords  of  the  Treasury  or  the  Commissioners  of  the  stamp  duties ;  proof 
that  the  defendant  had  accounted  with  him  as  farmer  of  the  duties, 
being  sufficient.  Radford  v,  M'Intosh,  3  T.  R.  632.  See  Smith  v. 
Taylor,  1  Bos.  &  Pul.  N.  R.  211.  So  in  an  action  for  slandering  tbe 
plaintiff  in  his  profession  of  an  attorney,  the  words  being  ''  that  the 
defendant  would  have  him  struck  off.  the  roll,"  &c.  it  was  held  that  this 
was  an  admission  by  the  defendant,  that  the  plaintiff  was  an  attorney, 
and  sufficient  evidence  of  that  fact.  Berryman  v.  Wise,  4  T.  R.  366. 
The  rule  is  thus  stated  by  Heath,  J.  in  Smith  v.  Taylor,  1  Bos.  &;  Pul. 
N.  R.  208.  ''  Where  a  defendant,  in  the  course  of  the  transaction  on 
which  the  action  is  founded,  has  admitted  the  title  by  virtue  of  which 
the  plaintiff  sues,  it  amounts  to  prima  fade  evidence  that  the  plaintiff 
is  entitled  to  sue." 

Secondary  evidence — when  admieeible  in  general.]  It  is  an  estab- 
lished rule  that  all  originals  must  be  accounted  for,  before  secondary 
evidence  can  be  given  of  any  one.  Alivon  v.  Furnival,  4  Tyrwh.  767. 
1  Crom.  M.  &  R.  292,  S.  C.  Secondary  evidence  is  admissible,  where 
the  primary  evidence,  being  documentary,  is  either  lost  or  destroyed,  or 
where  it  is  in  the  hands  of  ihe  opposite  party,  or  of  his  privy  or  agent ; 
or  in  the  hands  of  a  person  privileged  from  producing  it,  and  who  being 
required  to  do  so,  insists  upon  his  privilege,  (see  Marston  v.  Downes,  6 
C.  &  P.  381,  (6),  and  1  A.  &  E.  31  (c),  S.  C.) ;  or  where,  in  certain 
cases,  as  in  the  case  of  tablets  let  into  walls,  it  is  impossible  to  produce 
the  original  in  court  without  great  inconvenience  ;  or  where  the  original 
is  in  a  foreign  country  and  is  not  legally  removable  from  its  place  of 
deposit.  Alivon  v.  Furnival,  4  Tyrwh.  751.  1  Cr.  M.  &  R.  277.  In 
[^9  ]  these  ^instances,  under  certain  regulations,  and  subject  to  certain 
preliminary  steps,  ^condary  evidence  is  admissible  (1). 

(1)  Lynde  v.  Judd,  3  Day,  499.  So  where  witness  refuses  to  produce  it,  after  being 
served  with  a  subp.  duces  tecum.  Richards  v.-  Stewart,  2  Id.  S^.  It  seems  that  there  is 
no  case  where  parol  evidence  has  been  admitted  merely  because  a  paper  is  in  the  han49  of 
a  third  person,  and  the  court  in  their  discretion,  have  refused  a  subp.  duces  tecum.  Gray 
V.  Pentland,  2S.  ^b  R.  31. 

So  upon  the  preliminary  question  of  the  competency  of  a  witness.    Hays  r.  Richardson, 

1  Gill  &  Johns.  366.    Stebbins  and  an.  v.  Sacket,  &  Con.  258.    Carmalt  r.  Piatt,  7  Watts, 
318.    Or  to  impeach  his  credit.     State  v.  Ridgely,  2  Har.  &  M'Hen.  121).     Clark«  v.  Hall, 

2  Id.  378.    Post,  p.  153. 

(ff)  Eng.  Com.  L.  Rrp.  xxv.312.     (A)  Id.  xxv.  448.     (r)  Id.  xxviii.  24. 
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The  refusal  of  a  third  person  to  pr«'duce  a  docunfient  in  his  possession 
on  subpcBna,  which  he  is  not  justified  in   withholding,  will  not  let  in   pa 
rol  evidence  of  its  contents ;  the  only  remedy  of  the  party  is  by  an  ac- 
tion against  hina.     Jesus  College  v.  Gibbs,  I  Y.  and  Coll.  156. 

Secondary  evidence — notice  to  produce — in  general.]  Where  a 
document  is  in  the  hands  of  the  other  party,  a  notice  to  produce  it  in 
cottft  must  be  given  to  him,  before  secondary  evidence  of  its  contents 
can  be  received.  There  is  no  distinction  between  civil  and  criminal 
cases,  with  regard  to  the  production  of  documents  after  notice  given 
to  produce  them,  and  with  regard  to  the  admissibility  of  secondary  evi- 
dence in  case  of  their  non-production.  Le  Merchand's  case,  coram 
£yre,  B.  1  Leach,  300  (n).  In  Layer's  case  for  high  treason,  it  was 
(Moved  by  a  witness,  that  the  prisoner  had  shown  hini^  a  paper  partly 
doubled  up,  which  contained  the  treasonable  matter,  and  then  immedi- 
ately put  it  in  his  pocket ;  and  no  objection  was  made  to  the  witness 
giving  parol  evidence  of  the  paper.  6  State  Trials,  229.  (fo.  ed.)  16 
Howell's  St.  Tr.  170,  S.  C.     Francia's  case,  15  Howell's  St.  Tr.  941. 

A  notice  to  produce  will  let  in  secondary  evidence  in  criminal  as  well 
as  civil  cases^  where  the  document  to  be  produced  appears  to  have  been 
in  the  bands  of  the  agent  or  servant  of  the  prisoner,  under  such  circum- 
alances  as  that  it  might  be  presumed  to  have  come  to  his  own  hands. 
Col.  Gordon  was  indicted  for  the  murder  of  Lieut.  Col.  Thomas  in  a  duel. 
The  letter  from  Gordon  containing  the  challenge  was  carried  by  Gor- 
don's servant,  and  delivered  to  Thomas's  servant,  who  brought  a  letter 
in  answer,  and  delivered  it  to  Gordon's  servant ;  but  it  did  not  appear 
in.  fact,  timt  the  letter  was  ever  delivered  to  Gordon  himself.  Mr.  Baron 
Eyre  permitted  an  attested  copy  of  the  latter  letter  to  be  read  against 
the  prisoner,  and  left  it  to  the  jury  as  legal  evidence,  if  they  were  of  opin- 
ion that  the  original  had  ever  reached  the  prisoner's  hands.  Hotham,  B. 
concurred,  but  Gould,  J.  thought  that  positive  evidence  ought  to  be  given 
that  the  original  had  come  to  the  prisoner's  hands.  Gordon's  case,  O.  B. 
1784.  1  Leach,  300  (n).  Where  a  prisoner's  attorney  produced  a 
deed  as  part  of  the  evidence  of  his  client's  tide  upon  the  trial  of  an  eject- 
ment, in  which  the  prisoner  was  lessor  of  the  plaintifT,  and  the  deed  was 
delivered  back  to.  the  attorney  when  the  trial  was  over,  it  was  held  to  be 
in  the  prisoner's  possession,  and  the  prisoner  not  producing  it  in  pursu- 
ance of  notice,  secondary  evidence  of  its  contents  was  received.  Per 
Vttughany  B.  Hunter's  case,  4  C.  and  P.  128  (a). 

In  order  to  render  a  notice  to  produce  available,  the  original  instrument 
must  be  shown  to  be  in  the  possession  of  the  opposite  party,  or  of  some 
person  in  privity  with  him  who  is  bound  to  give  up  possession  of  it  to 
him.  Therefore,  where  a  document  is  in  the  hands  of  a  person  as  a  stake- 
holder between  the  defendant  and  a  *third  party,  a  notice  to  [  *10  ] 
produce  will  not  let  in  secondary  evidence  of  its  contents.  Parry  v.  May, 
1  Moo.  and  R.  279. 

Secondary  evidence — notice  to  produce — when  dispensed  with,] 
Where  from  the  nature  of  the  prosecution  the  prisoner  must  be  aware 
that  he   is  charged  with  the  possession  of  the  document  in  question,  a 

(a)  Eng.  Com.  L.  Rep.  xix.  306. 

a 
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notice  lo  produce  it  is  unnecessary  (1).  Thus  upon  an  indictment  for 
stealing  a  bill  of  exchange,  parol  evidence  of  its  contents  may  be  given, 
without  any  proof  of  a  notice  to. produce.  Aickles'  case,  1  Leach,  294. 
•2  East,  P.  C.  675.  So  upon  an  indictment  for  forging  a  note,  which  the 
prisoner  afterwards  obtained  possession  of  and  swallowed,  Buller,  J.  per- 
mitted parol  evidence  of  the  contents  of  the  note  to  be  given  without  any 
notice  to  produce.  Spragg's  case,  cited  14  East,  726.  In  the  case  of  De 
la  Motte,  indicted  for  high  treason,  his  correspondence  was  secretly  opeined, 
copies  of  the  contents  taken,  and  the  originals  sealed  again,  and  forward- 
ed to  the  place  of  destination.  The  original  letters  having  been  proved 
to  be  written  by  the  prisoner,  the  copies  proved  to  be  examined  were  ad- 
mitted in  evidence:  De  la  Motte's  case,  1  East,  P.  C.  124.  So  upon 
the  trial  of  an  indictment  for  administering  an  unlawful  oath,  it  may  be 
proved  by  parol  ^at  the  prisoner  read  the  oath  from  a. paper,  although  no 
notice  to  produce  that  paper  has  been  given.  •  Moor's  case,.  6  East, 
419  (n).     Hunt's  case,  3  B.  and  A.  568,  (a)  ante,  p.  4. 

But  an  indictment  for  setting  fire  to  a  dwelling-house  with  intent  to 
defraud  an  insurance  office,  is  not  such  a  notice  to  the  prisoner  as  will 
dispense  with  a  potioe  to  produce  the  policy  of  insurance,  so  as  to  let  the 
prosecutor  in  to  give  secondary  evidence  of  its  contents.  Ellicombe's 
erase,  5  C.  and  P.  522  (6).     I  Moo.  &nd  R.  260,  S.  C.  post,  p.  11. 

In  a  case  of  forgery,  where  the  prisoner  was  proved  to  have  said  that 
he  hdd  destroyed  the  forged  deed  upon  which  the  charge  was  founded,  it 
was  held  to  be  unnecessary,  (per.  Park,  J.)  to  prove  any  notice  to  pro- 
duce the  deed  so  as*  to  let  in  secondary  evidence  of  its  contents.  Ha- 
worth's  case,  4  C.  and  P.  254  (c). 

A  notice  to  produce  is  not  requisite  where  the  document  tendered  in 
evidence  is  a  duplicate  original ;  per  Lord  Ellenborough,  Phillipson  v. 
Chace,  2  Campb.  110 ;  per  Bayley,  J..  Colling  v,  Treweek,  6  B.  and  C. 
398  (d)^  or  a  counterpart;.  Burleigh  v-  Stibbs,  5  T.  R.  465.  Roe  d. 
West  t;.  Davis,  7  East,  363.  Mayor  of  Carlisle  tu  Blamire,  8  East,*  487. 
So  where  the  instrgment  to  be  given  in  proof  is  a  notice,  as  a  notice  of  ac- 
tion ;  Jory  v.  Orchard,  2  B.  and  P.  39*;  a  notice  of  the.dishonor.of  q  bill 
of  exchange ;  Kene  t;.  Beaumont,  3  B.  and  B.  288  (e) ;  or  a  notice  to  quit. 
2  B.  and  P.  41. 

It  is  not  sufficient  to  dispense  with  notice  to  produce,  that  the  party 
in  possession  of  the  document  has  it  with  him  in  court.  Bate  v.  Kinsey, 
4  Tyrwb.  66^,  1  Cr.  M.  and  R.  38. 

« 

Secondary  evidence — notice  to  prod  ucer-^form  of,\  It  is  not  necessary 
that  a  notice  to  produce  should  be  in  writing,  and  if  a  notice  by  parol  and 
[*11  ]  in  writing  be  given  at  the  same  time,  it  is  sufficient  *to  prove  the 
parol  notice  alone.  Smith  v.  Young,  1  Campb.  440.  '2  Russell,  677. 
The  notice,  if  a  written  one,  must  be  properly  entitled.  Harvey  v.  Mor- 
gan, 2  Stark.  17  (f). 

In  order  to  render  it  eflfective  the  notice  should  sufficiently  point  out 

(1)  Commonwealth  v.  Megsenger  &  al.  1  Binn.  273.  People  v.  Holbrook,  13  Johns.  90. 
Or  where  the  party  has  fraudulently  obtained  possession,  or  has  it  in  Court.  Pickering  v. 
Meyers,  2  Bailey,  113. 

(a)  Eng.  Com.  L.  Rep.  v.  377.     (b)  Id.   xxvi.  436.     (c)  Id.   xix.  370.     (rf)  Id.  xiii.  209. 

(c)  Id.  vii.  440.     (/)  Id.  iii.  222. 
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« 
« 

the  tlociimcht  requited  to  be.  produced.  Where,  upon  a  notice  to  pro- 
duce "all  letters,  papers,  or  docQinents  touching  or  concerning' the  bill 
of  etchahge  mentioned  in  the  declaration,"  the"  party  sewed  was  .called 
upon  to  produce  a  particular  letter,  Best,  C.  J.  was  of  opinion  that  the 
notice  was  too  yague,  and  that  it  bught  tb  have  pointed  out  the  particular 
letter  required.  France  v.  Lucy,  R.y.  &t  Moo.  N.  P.  C.  341 ;  (a)  see  also 
Jones  V.  Edwards,  M'ei.  and  Y.  139.  \ 

•  ■ 

Secondary  evidence— notice  to  produce — to  whoni  and  lohen.]'  In 
criminal  as  well  as  in  civil  cased  it  is  sufficient  to  serve  the  notice  to  pro- 
duce, either  upon  the  defendant  or  prisoner  himself,  or  upon  his  attorney. 
Cates,  q.  t.  v.  Winter,  3  T.  R.  306.  M'Nally  on  Ev;  355.  2  T.  R. 
5^03  (n).  2  Russell,  678  (1).  And  it  may  be  left  with  a  servant  of  the 
party  at  hia  dwelling-house.  Fer  Best,  C.  J.,  Evans  i?. 'Sweet,  R.  &  M. 
83(6).  It  must  be  served  within  a  reasonable. time,  but  what  shall  be 
deemed  a  reasonable  time  must  depend  upon  the  circumstances  of  each 
particular  case  (2).  The  prisoner  was  indicted  for  arson.  The  commis- 
sion day  was  the  15th  March,  and  the  trial  came  on  on  the  20th.  Notice 
to  produce  a  policy  of  insurance  w^s  served  on  the  prisoner  in  gaol  on 
the  I8th  Marrch.  His  residence  was  ten  nfiiles  from  the  assize  town.  Jt 
beiirg  objected  that  this  notice  was  too  late,  Littledale,  J.  after  consulting 
Parfee,  J.  said,  "  We  are  of  opinion  that  the  notice  was  too  late.  It  can- 
not be  presumed  that  *  the  prisoner  liad  the  policy  with  him .  when  in  cus- 
tody, 9nd  the  trial  might  have  come  on  at  an  earlier  period  of  the  assize. 
We  therefore  think',  that  secondary  evideri.ce  of  the  policy  cannot  be  re- 
ceived." Ellicombe's  case,  5  C.  and  P.  522  (c).  1  Moo.  and  Rob.  260, 
.S.  C.  -  Haworlh's  case,*  4  C.  and  P.  254  (d),  S.  P.  The  qotico  should  be 
served' before  the  commission  day,  when  the  party  does  not  live  at  the 
assize  town.  1  Moo.  and  -Rob.  259.  See  also  Doe  v.  Spitty,  8  B.  tmd 
Ad.. 182  (e).  .        ■     :  *      . 

Secandary  evidence — ^onaequencea.  of  notice  to\prqdtice:]  The  oiily 
consequence  of  giving  notice;  to  produce,"  is  that  it  entitles  the  party  giv- 
ing it,  after,  proof  that  the  document  in  question  is  in  the  hands  of  the 
partj^  to  whom  it  is  given,  or  of  hisi  agent,  to  go  into  secondary  evidence 
of  its  contents,  and  •  doed  not  authorize  any  inference  against  the  party 
failing  to  produce  it.  Cooper  r.  Gibbons,  3  Campb.  363.  It  would 
seem,  however,  that. the  refusal  to  produce  is  matter  of  observation  to  the 
jury.  SenU^.  per  Lyndhurst,  C.  B.  4  Tyrwh.  662.  1  ^r.  M.  and  R. 
•41  (3)-  If  the  party  who  calls  for. the.  papers  inspects  them,  this  will 
render  them  evidence  for  the  opposite  party. '  Whararfl  v.  Routledge,  5 
Esp.  235.  Wilson  v.  Bowie,  1  C.  and  P.  10  (/).  Though  it  is  other- 
^^ , — , — ____ — , . . , — ^ — ^ 

(1)  Where  a  paper -is  in  pofisession  of  the  attorney  of  the  party,  he  should  have  notice  to- 
prodace  it,  and  not  a  subp.  duces  tecum.     M'Phenson  v.  Rathbone,  7  Wend.  216. 

(2)  Notice  a  few'  minutes  before  is  not  enough^  unless  the  paper  js  in  court.  M'Phf  rson  v. 
Rathbone,  7  Wend.  216..   See  Pickering  v.  Meyers,  2  Bailey,  113. 

(3)  Every  intendment  is  to  be  made  against  a  party  to  whose  possession  a  paper  is  traced, 
ana  who  does  not  produce  it  on  notice.  Life'  and  Fire  Co.  v.  Mechanics'  Ins.  Co.,  7  Wend. 
31.  Bat  the  party  is  permitted  to  purge  himself  on  oath  from  the  possession.  Vaase  v.  Mil- 
flin,  4  Wash.  C.  C.  Rep.  519. 

(a)  Eng.  Com.  L.  Rep.xxi.  412.    <6)  Id.386.    (c)  Id.  xxiv.  436.    (d)  U.xix.270.    (e)  Id. 

.xxiij.51.    (/)  Id.xi.2J)I). 
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Castleton,  6  T.  R-  236,  B.  N.  R.  254.     Brown.tt.  Woodman,  6  Q.  and  P. 
206  (a).     Alivon  v.  Furnival,  4Tyrwh.  7-57.(1). 
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General  halufe  of  presumptive  evidence — and  when^admissible.}  **  A 
[*14]  presumptiun  of  any  fact  is  properly  an  inference  of  that  fact  fronn  *oth- 
er  facts  that  are  known  ;  it  is  an  act  of  reasoning."  .  Per  Ai>bott,  C  J. .  Rex 
i?.  -Burdett,  4  B.  and  A.  161  [b).  When  the  fact  itself  cannot  be  proved, 
that  which  comes  nearest  to  the  proof  of  the  fact  is  the  proof  of  the  cir- 
cumstances that  necessarily,  and'  usually  attend  s.uch  fact,  atid  these  are 
called  presumptions  and  noi  proofs,  for  they  stand  instead  of*  the  proofs 
of  the  fact  till  the  contrary  be  proved.  Giib..  Ev,  157  (2).  .  The  instance 
selected  by  Chief  Baron  Gilbert  to  illustmte  the  nature  of  presumption  is, 
where  a  liian  is  discovered  suddenly  dead  in  a  room,  and  another  is  found 

.  running  out  in  haste  with  a  bloody  sword  ;  this  is  a  Violiant  presuoiplion 
that  he  is  the  murderer ;  for.the  blood,  the  weappn,  and  the  hasty  flight, 
are  all. the  necessary  concomitants  of  such  facts  ;  arid. the- next  proof  to  the 
sight  of  the  fact  itself  Js,  the  proof  of  those  circumst.&nces  that  usually 
Qttend  such  facft.  Id.  / 
'   "  The  prinbipal  difference,"  observes  an  eminent  writer  on  the  .law  of 

.  evidence,  (1  Phill..  Ev.  166,  ^th  ed.)  'Uo  be  remarked  Between. civil  and 
criminal  cases,  with  feference  to  the  modes  of  proof  by  direct  or  circum- 
stantial evidence,  is,  that  in  the  former,  where  civil  rights '.are  ascertained', 

.  a  less  degree  of  probabflity  may  be  safely  adopted  as  a  ground  of  judg- 
ment tha.n  in  the Jattcr  case,  >vhich  affects  life  and  liberty.".  The  same 
doctrine  is  asserted  by  Mr.,M'Nairy,  in  his  Rules  of  Evidence  on  Pleas  of 
the  Crdwn,  p.  578.  "  Every  thing,". he  observes,  "is  a  doubt  in  a  civil 
case,  where  the  jury  weigh  the  evidence,  and  having  struck  a  fair  balance, 
decide  according  to  the  weighF  of  the  evidence.  .This*,  however,  is  not  the 
rule  in  criminal  cases,  for  it  is  ah  established  maxim,  that  the  jury  are"  not 
to  weigh  the  evidence,  but  in  cases  of  doubt  1o  acquit  th^  prisoner."  The 
soundness  of  this  diistinction  may,  perhaps,  be  doiibted.    The  rules  adopted 


(1)  U.  S.  r.  Gilbert,  2  Sumner,  81. 
(8)  1  Wheeler's  C.  C.  132  a.     Id.  100. 


(a)  Eng.  Com.  L.  Rep.  xxv.  358..   (b)  Id.  -vi.  385. 
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wiUi  regard  to  the  admission  of  presumptions  in  civil  cases,  are  grounded 
on  the  principle  that  they  tend  to  the  discovery  of  the  truth,  and  t^  •  con- 
sequences which, are  to  ensue  upon  that  discovery  seem  to  have  no  1      \ng 
upon  the  application  of  the  rule.     Great  caution  is  doubtless  necessary  in 
ail  cases  of  presumptive  evidence,  and,  accordingly  Lord   Hale  has  laid 
down  two  rules  with  regard  to  the  acting  upon  such  evidence  in  criminal 
cases.     "  I  would .  never,"  he  says,  **  convict  any  person  of  stealing  the 
goods  of  a  certain  person  unknown,  merely  because  he  would  not  ^ive 
an  account  how  he  came  by  them,  unless  there  was  due  proof  made  that 
a  felony  was  committed  of  these  goods."     And  again,  **  [  would  never 
convict  any  person  of  murder  or  manslaughter,  unless  the  fact  were  proved 
to  be  done,  or  at  least,  the  body  found  dead."     2  Hale,  290.     So  it  is 
said  by  Sir  William  Blackstonc,  4  Comm.  359,  that  all  presumptive  evi- 
dence of  felony  should  be  admitted. cautiously,  for  the  law- holds  that  it  is 
better  that  ten  guilty  persons  escape,  than  that  one  innocent  suffer.     The 
following  case  on  this  subject  was  cited  by  Garrow,  arguendo,  in  Hind- 
marsh's  case,  2  Leach,  571.     The  mother  and  reputed  father  of  a  bastard 
child,  were  observed  to~take  it  to  the  margin  of  the  dock  in  Liverpool,  and 
after  stripping  it,  to  throw  it  into  the  dock.     The  body  of  the  infant  was 
not  afterwards  seen,  but  as  the  tide  of  the  sea  flowed  and  reflowed  into 
and  out  of  the  dock,  the  learned  judge  who  tried  *the  father  and  [  *15  j- 
mother  for  the  murder  of  their  child,  observed  that  it  wEis  possible  the  tide 
might  have  carried  out  the  living  infant,  and  the  prisoners  were  acquitted. 
"  With  respect  to  the  comparative  weight  due  to  direct  and  presump- 
tive evid.ence,  it  has  been  said  that  circumstances  are  in  many  cases  of 
greater  force  and   more  to  be  depended  oji   than  the  testimony  of  living 
witnesses ':  inasmuch  as  witnesses  may  either  be  mistaken  themselves,  or 
wickedly  intend  to  deceive  others,  whereas  circumstances  and  presump- 
tions uaturally  and  necessarily  arising  out  of  a  given  fact  cannot  lie.     Per 
Mountenoy,  B.     Annesley  v.  Lord  Anglesea,  9  St.  Tr.  42(),  17  Howell, 
1430.     It  may  be  observed,  that  it  is  generally  the  property  of  circumstan- 
tial evidence  to  bring  a  more  extensive  assemblage  of  facts  under  the  cog- 
nizance of  a  jury,  and  to  require  a  greater  number  of  witnesses  than  where 
the  evidence  is  direct,  whereby  such  circumstantial  evidence  is  more  capa- 
ble of  being  disproved  if  untrue.     See   Bentliam's  Rationale  of  Judicial 
Evidence,  vol.  3,  p.  25L     On  the  other  hand  it  may  be  observed,  that 
circumstantial  evidence  ought  to  be  acted  on  with  great  caution,  especial- 
ly where  an  anxiety  is   naturally  felt   for  the  detection  of  great  crimes. 
This  anxiety  often  leads  witnesses  to  mistake  or  exaggerate  facts,  and  ju- 
ries to  draw  rash  inferences ;  there  is  also  a  kind  of  pride  or  vanity  felt  in 
drawing  conclusions  from  a  number  of  isolated  facts,  which  is  apt  to  de- 
ceive the  judgment.     Not  unfrequently  a  presumption  is  formed  from  cir- 
cumstances which  would  not  have  existed  as  a  ground  of  crimination,  but 
for  the  accusation  itself;  such  are  the  conduct^  demeanor,  and  expressions 
of  a  suspected  person,  when  scrutinized  by  those  who  suspect  him.     And 
it  may  be  observed,  that  circumstantial  evidence,  which  must  in  general 
be  submitted  to  a  court  of  justice  through  the  means  of  witnesses  is  capa- 
ble of  being  perverted  in  like  manner  as  dirept  evidence  ;  and  that,  more- 
'  over,  it  is  subjected  to  this  additional  infirmity  that  it  is  composed  of  infer- 
ences each  of  which  may  be  fallacious."     Phill.  Ev.  458,  8th  ed. 

General  instances  of  presumption.]     As.  almost  every  fact  is  capable 
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of  being  proved  by  presumptive  as  well  as  by  positive  evidence;  it  would 
be  impossible  to  enumerate.the  various  cases  in  which  the  former  evidence 
has  been  admitted.  It  may  be  useful,  however,  to  state  some  particular 
instances  of  presumptive  proof  which  may  occur  in  the  course  of  crimiDal 
proceedings. 

Proof  of  the  possession  of  land,  or  the  receipt  of  rent  is  prima  fade 
evidence  of  seisin  in  fee.  Co.  Litt.  1 5.  a.  B.  N.  P.  103  ( I  )•  So  possession 
is  presumptive  evidence  of  property  in  chattels.  A  deed  or  other  writing 
thirty  years  old  is  presumed  to  have  been  duly  executed,  provided  some 
account  be  given  of  the  place  where  found,  &c,  B.  N.  P.  255.  The 
licence  of  a  lord  to  enclose  waste  may  be  presumed  after  twelve  or  four- 
teen years'  possession,  the  steward  of  the  lord  having  been  c(^nizant  of  it. 
Doe  t\  Wilson,  11  East,  56.  Bridges  v.  Bianchard,  1  A.  and  E.  536(a). 
The  flowing  of  the  tide  is  presumptive  evidence  of  a  public  navigable 
[  *16  ]  river,  the  weight  *of  such  evidence  depending  upon  the  nature  and 
situation  of  the  channel.  Miles  i;.  Rose,  5  Taunt,  705  (6),  1  Marsh.  313, 
S.  C.  R.  V.  Montague,  4  B.  and  C.  602  (c).  The  existence  of  an  imme- 
morial custom  may  be  presumed  from  an  uncontradicted  usage  of  twenty 
years.     Jolifle's  case,  2  B.  &  C.  54  (d),  3  D.  and  R.  240,  S.  C, 

So  a  letter  is  presumed,  as  against  the  writer,  to  have  been  written  upon 
tbe  day  on  which  it  bears  da(e,  Hunt  v.  Massey,  5  B.  and  Ad.  902  (e)  ; 
3  Nev.  and  M.  109 ;  and  a  bill  is  presumed  to  be  made  on  the  day  it  is 
dated.  Owen  v.  Waters,  2  M.  and  W.  91.  So  the  presumption  is  that 
indorsements  on  a  note  admitting  the  receipt  of  interest  were  written  at 
the  time  of  their  date.  Smith  v.  Battens,  1  Moo.  and  R.  341.  See  also 
Sinckir  v.  Baggalley,  4  M.  and  W.  312. 

The  law  with  regard  to  the  presumption  which  length  of  time  affords  in 
the  case  of  the  possession  of  property  of  various  kinds,  is  now  r^ulated 
by  the  statute  2  and  3  Wm.  4,  c.  71. 

Presumption  of  innocence  and  legalUy.'\  The  law  presumes  a  man 
to  bo  innocent  until  the  contrary  is  proved,  or  appears  from  ^ome  stronger 
presumption  (2).  Where  a  woman,  whose  husband  twelve  months  previ- 
ously had  left  the  country,  married  again,  the  presumption  that  shh  was 
innocent  of  bigamy  was  held  to  preponderate  over  the  usual  presumption 
of  the  duration  of  life,  R.  v.  Inhab.  of  Twyning,  1  B.  and  A.  386.  Bi 
the  observations  of  Bailey,  J.,  and  Best,  J.,  in  Rex  v,  Twyning,  with  re^ 
spect  to  conflicting  presumptions,  were  questioned  by  the  court  in  a  late 
case,  Rex  i;.  Harborne,  2  Ad.  and  E.  544  (/),  where  it  was  decided  that 
the  court  of  Quarter  Sessions,  were  right  in  presuming  that  the  first  wife 
was  living,  although  such  presumption  led  to  the  conclusion  that  the  hus- 
band had  been  guilty  of  bip:amy.  It  is  to  be  observed,  that  the  circum- 
stances of  the  two  cases  differed  so  much  as  to  justify  the  court  of  Quar- 
ter Sessions  even  on  the  doctrine  of  contrary  presumptions,  in  coming  to 
opposite  conclusions  upon  them.  It  is  a  rule,  that  illegality  is  never  to  be 
presumed,  but  the  presumption  is  that  a  party  complies  with  the  law. 
Sissons  t^.  Dixon,  5  B.  dz.  C.  758  (g).     Thus  legitimacy  is  always  presum- 

(1)  The  People  o.  Reed,  U  Wend.  158. 

(2)  Gray  o.  Gardiner,  3  Mass.  399. 

(a)  £nff.  Com.  L.  Rep.  xxriii.  143.    (»)  Id.  i.  240.    (e)  Id.  z.  415.    (di  Id.  iz.  21.    V«)  Id. 

xxvii  230.    (/)  Id.  xxU.  161.    {g)  Id.  xii.  371. 
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ed.  Banbury  Peerage  caae,  S  Sdw.  N.  P..  709.  So  where  a  letter  is  sent 
with  a  parcel.of  goods,  it  will  be  presumed  to  relate  to  the  goods,  soas  to 
come  within  the  proviso  of  43  Geo.  3,  c  81.  Bennet  v,  Clough,  1  B. 
and  A.  461. 

Upon  the  same  principle  it*  will  be  presumed,  where  persons  act  in  a 
public,  capacity,  that  they  hare  been  regularly  appointed  (1).  Thus  the 
Auct  of  a  person  acting  in  the  character  of  a  surrogate  is  pritna  facie  evi- 
dence that  he  ivas  duly  appointed,  and  had  competent  authority*  Ve- 
relates  case,  3  Campb.  432,  ante,  p.  7.  So  where  a  person  acts  as  a  spe- 
cial commissioner,  for  taking  affidavits.  Howard's  case,  1  Moody  and 
Rob.  187.  Aritey  p.  7.  So  where  a  person  acts  as  a  peace  officer,  jus- 
tice of  the  peace,  &c.,  it  is  a  general  presumption  of  law  that  he  is  duly 
authorized  to  do  so.  Per  JSiiUer,  L,  JBerryman  v.  Wise,  4  T.  R.  866. 
Ante,  p.  7.  And  on  an  indictment  for  the  murder  of  a  constable  in  the 
execution  of  bis  duty,  it  has  been  held  not  to  be  necessary  to  produce  his 
appointment,  it  being  ^sufficient  if  he  was  known  to  act  as  consta-  [  ^17  ] 
ble.  Gordon's  case,  1  Leach,  515.  1'  East,  P.  C.  352.  S:  C.  anie^  p.  7. 
So  .evidence  that  a  letter  carrier  acted  as  such  is  sufficient  without  proving 
his  appointment.  Per  Parke,  B.,  Rees's  case,  6  C.  &  P.  606.  So  it  is 
sufficient  to  show  that  a  person  acted  in  a  public  service  without  produc- 
ing his  appointment.  Per  LUtledale,  J.,  BoUand,  B.,  and  Bosanquet,  J., 
Borrett's  case,  6  C.  &  P.  124  (a).  So  where  constables  and  watchmen 
have  been  appointed  by  commissioiiers  under  a  local  act  Butler  v.  F.ord, 
3  Tyrwh.  677.  1  Cr.  and  M.  662^  Where-  certain  trustees  were  em- 
powered by  two  private  acts  of  parliament  to  raise  money  to  build  a  new 
church,  and  they  had  made  a  chucch  rate  under  such  acts,  Coleridge,  J., 
held  that  proof  that  they  all  acted  as  trustees  on  one  occasion  previous  to 
signing  the  rate  was  evidence  to  go  to  the  jury  that  they  were  trustees. 
Murphy's  case,  8  C.  and  P.  310  (6). 

In  all  these  cases,  however,  the  evidence  is  not  conclusive  and  may  bd 
febutted.    3  Tyrwh.  684.  1  Cr.  and  M.  669. 


-Of  guiU — arieingfram  the  conduct  qf  the  party  charged,  at  the  time 
€f  or  after  the  charge.] '  In  almost  ei^ry  criminal  case  a  portion  of  the 
evidence  laid  before  the  jury  consists  of  the  conduct  of  the  party  at  the 
time  of,  orafter  being  charged  with  the  offence.  Thus  it  is  frequently 
proved  that  upon  being  charged  he  fled,  or  endeavored  to  make  his  es- 
cape (2).  Upon  this  proof  it  is  said  by  Smith,  B.  that  he  had  the  authority 
of  the  law  to  say,  that  though  a  man  charged  with  an  ofifonce  should  fly, 
that  it  is  not  conclusive  evidence  of  guilt.  The  jury  could  not  forget 
that  one  of  the  oaths  they  had  taken  was,  whether  the  prisoner  had  ^d 
in  consequence  of  the  charge  made  on  him ;  but  though  it  should  be 
established  that  he  fled  in  consequence  of  the  charge,  yet  it  did  not  fol- 
low of  necessity  that  he  was  guilty  of* the  murder  ;  though  it- was  a  cir- 
cumstance materially  unfavorable  and  suspicious.     Crawley's  case,  40 


(1)  Dean  v.  Gridley,  10  Wend.  354.    Bryden  «.  Taylor,  2  Hor.  A  Johns.  396.    Sotbe  pre* 
mmption  is  that  an  officer  has  done  his  duty.    Winslow  v.  fieall,  6  Call,  44* 

(2)  **  Flight  mi^  be  very  strong  evidence     "       '-        •-  '-^ 
the  chcnmstanoes  under  which  it  takes  p' 
the  prisoner,  and  it  lies  apon  her  to  rehat 

(a)  Eng.  Com.  L.  Rep.  zxv.  569.    (h)  Id.  zxziT.  404. 
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Geo.  3.  M'Nally  on  Ev.  5T7.  The  introduction  of  a  fiilsehood  into  the 
defence  is  also  a  presumption  against  the  prisoner.  This  presumption  is 
heightened  if  the  falsehood  is  to  be  supported,  as  it  almost  necessarily 
must  be,  by  a- witness  conscious  of  it.  Clarke's  case,  Bury  Spring  As- 
sizes, 1789,  Gilb.  Ev.  by  Loft,  898.  M'Nally  on  Ev.  680.  No  presump- 
tion of  guilt  arises  from  the  silence  of  a  prisoner  when,  on  his  examina- 
tion before  a  magistrate,  he  is  charged  by  another  prisoner  with  having 
been  joined  in  the  commission  of  the  offence.  Appleby's  case,  3  Stark. 
33  (a).     Vide  post. 

In  weighing  the  effect  of  the  presumptive  evidence  furnished  by  the 
conduct  of  a  person  charged  with  the  criminal  offence,  great  caution 
should  be  exercised.  An  innocent  man  finding  himself  in  a  situation  of 
difficulty,  and  perhaps  from  the  circumstances' of  the  case,  of.  danger,  is 
sometimes  induced  to  adopt  a  line  of  conduct  which  bears  with  it  a  pre- 
sumption of  guilt.  A  strong  instance  of  this  is  to  be  found  in  Hale,  2 
P.  C.  290  (n).  The  case  was  thus:  An  uncle,  who  had  the  bringing  up 
[  *18  ]  of  his  niece,  to  whom  he  was  *heir  at  law,  correcting  her  for  some 
offence,  she  was  heard  to  say.  Good  unde,  do  not  kill  me !  after  which 
she  could  not  be  found.  The  uncle  was  committed  on  suspicion  of 
having  murdered  her,  and  was  admonished  by  the  judge  of  the  assize  to 
find  out  the  child  by  the  next  assizes.  Being  unable  to  discover  his  niece, 
be  brought  another  child,  dressed  like  his  niece,  and  resembling  her  in 
person  and  years ;  but,  on  examination,  the  fraud  was  detected,  and  upon 
the  presumption  of  guilt  which  these  circumstances  afforded,  he  was 
found  guilty  and  executed.  The  child  afterwards  re-appeared,  when  of 
age,  to  claim  her  land.  On  being  beaten  by  her  uncle,  she  had  run  away, 
and  had  been  received  by  a  stranger. 

Various  other  instances  of  the  presumption  of  guilt  arising  from  the 
conduct  of  the  party  before  the  charge,  will  be  found  in  the  following 
pages. 

Presumption  of  guUt,  arising  from  the  possession  of  stolen  proper- 
ty, Sfc]  The  most  common  case  of  presumptive  evidence  in  criminal 
proceedings,  is  the  presumption  {(fising  from  the  possession  of  stolen  pro- 
perty (1).  The  rules  on  this  subject  are  well  stated  by  Mr.  East.  It 
may  be  laid  down  generally,  he  says,  that  whenever  the  property  of  one 
man,  which  has  been  taken  from  him  without  his  knowledge  or  consent, 
is  found  upon  another,  it  is  incumbent  on  that  other  to  prove  how  he 
came  by  it ;  otherwise  the  presumption  is,  that  he  obtained  it  feloniously. 
This,  like  every  other  presumption,  is  strengthened,  weakened,  or  rebut- 
ted by  concomitant  circumstances,  too  numerous  in  the  nature  of  the 
thing  to  be  detailed.  It  will  be  sufficient  to  allude  to  some  of  the  most 
prominent ;  such  as  the  length  of  time  which  has  elapsed  between  the 
loss  of  the  property,  and  the  finding  it  again ;  either  as  it  may  furnish 
more  or  less  doubt  of  the  identity  of  it,  or  as  it  may  have  changed  hands 
oftener  in  the  meantime,  or  it  may  have  increased  the  difficulty  to  the 
prisoner,  of  accounting  how  he  came  by  it;  in  all  which  considerations 
that  of  the  nature  of  the  property  must  generally  be  mingled.  So  the 
probability  of  the  prisoner's  having  been  near  the  spot,  from  whence  the 

(1)  PeoniylTuiia  v.  Myen,  Addis.  320.    State  v.  Jenkins,  2  Tykr,  879. 

(a)  Eng.  Com.  L.  Rep.  zit.  152. 
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property  is  supposed  to  have  been  taken,  at  the  tirae  ;  as  well  as  his  con- 
duct during  the  whole  transaction,  both  before  and  after  the  recovery,  are 
material  ingredients  in  the  investigation.  But  the  bare  circumstance  of 
finding  in  one's  possession  property  of  the  same  kind  which  another  had 
lost,  unless  that  other  can,  from  marks  or  circumstances,  satisfy  the  court 
and  jury  of  tiie  identity  of  it,  is  nat  in  general  sufficient  evidence  of  the 
goods  having  been  feloniously  obtained.  Though  where  the  fact  is  very 
recent,  so  as  to  afford  a  reasonable  presumption  that  the  property  could 
not  have  been  acquired  in  any  other  manner,  the  court  are  warranted  in 
concluding  it  is  the  same,  unless  the  prisoner  can  prove  the  contrary. 
Thus,  a  man  being  found  coming  out  of  another's  bai^n,  and  upon  search, 
corn  being  found  upon  him  of  the  same  kind  with  what  was  in  the  barn, 
is  pregnant  evidence  of  guilt.  So  persons  employed  in  carrying  sugar 
and  other  articles  from  ships,  and  wharfs,  have  often  been  ''^con-  [  19  ] 
victed  of  larceny  at  the  Old  Bailey,  upon  evidence  that  they  were  de- 
tected with  property  of  the  same  kind  upon  them,  recently  upon  coming 
from  such  places,  although  the  identity  of  the  property,  as  belonging  to 
siich  and  such  persons,  could  not  otherwise  be  proved.  But  this  must  be 
understood  of  articles  like  those  above  mentioned,  the  identity  of  which 
is  not  capable  of  strict  proof  from  the  nature  of  them.  2  East,  P.  C. 
656.  The  fact  of  concealment  (the  identity  of  the  property  not  being 
proved)  is  not  of  itself  evidence  of  stealing,  though  undoubtedly  very 
strong  corroborative  proof  of  it.     Id.  657.     3  Inst.  98. 

Where  stolen  property  was  found  in  the  possession  of  a  person,  but  six- 
teen months  had  elapsed  since  the  larceny,  Bayley^  J.,  held  that  the  prisoner 
could  not  be  called  on  to  account  for  the  manner  in  which  it  came  into  his 
possession.  Anon.  2  C.  &  P.  459  (a).  Where  seventy  sheep  were  stolen 
on  Thorley  cdtnmon,  on  the  18th  of  June,  but  were  not  missed  till  Novem- 
ber, and  the  prisoner  was  in  possession  of  four  of  the  sheep,  in  October, 
and  of  nineteen  others  on  the  2dd  of  November,  Bayley,  J.,  allowed  evi- 
dence of  the  possession  of  both  to  be  given.  Dewhursi's  case,  2  Stark. 
Ev.  449  (n.)  2d  ed. 

Cases  frequently  arise  of  the  discovery  of  property  recently  after  its  being 
stolen,  in  the  house  of  a  particular  person,  but  the  weight  of  this  evidence 
must  depend  upon  the  accompanying  circumstances  of  the  case.  ^'  It  is  to 
be  carefully  observed,"  says  Mr.  Starkie,  ^'  that  the  mere  finding  of  stolen 
goods  in  the  house  of  the  prisoner,  where  there  are  other  inmates  capable 
of  stealing  the  property,  is  insufiicient  evidence  to  prove  a  possession  by 
the  prisoner."    2  Stark.  Ev.  450  (».)  2d  ed. 

In  order  to  render  evidence  of  the  possession  of  stolen  property  admissi- 
ble,' it  is  not  necessary  th^t  the  discovery  should  take  place  before  the 
apprehension  of  the  prisoner.  In  Watson's  case,  2  Stark.  139,  (6)  Lord 
Ellenborough  cited  a  case  from  recollection,  where  a  butler  to  a  banker 
had  been  taken  up  on  suspicion  of  having  committed  a  great  robbery. 
The  prisoner  had  been  seen  near  the  privy,  and  the  circumstance  having 
excited  suspicion  in  the  minds  of  the  counsel,  who  considered  the  case 
during  the  York  assizes,  at  their  instance,  search  was  made,  and  in  the 
privy  all  the  plate  was  found.  Tiie  plate  was  produced,  and  the  prisoner 
was  in  consequence  convicted.  He  had  Jjcen  separated  from  the  custody 
of  the  plate  since  he  had  been  confined  in  York  Castle  for  some  time,  but 

(a)  Eag.  Com.  L.  Rep.  zii.  916.    (h)  Id.  iii.  986. 
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no  doubt  was  tatertained  as  to  the.admiisibiUty  of  4he  evidence;  and 
Abhcttr  J.)  obsenred  that  an  asdize  had  scarcely  ev^r  occurred,  where  it 
did  not  happen  that  part  of  iheeVidence  againsta.prisoner  consisted  of 
proof  that  the  stolen  piropertj  w^  found  in  his  house  after  his  apprehen* 
sion. 

The  possession  of  stolen  property  is  sometimes  iidcd,  not  as  presumptive 
evidence  of  the  Aict  of  larceny,  but  as  proof  of  the  commission,  of  another 
offence. .  Thus  on  a  chai^  of  arson,  the  evidence  of  the  prisoners'  hav* 
ing  been  present  and  implicated  in  the  fact  was,  that  a  bed  and  blankets 
.[  *20  ]  were  afterwards  found  in  their  *po69ession,  which  had,  been  takeq 
out  of  the  house  at  the  time  it  was  fired,  and  concealed  by  them  ;  BuUet^f 
J.,  doubted  at  first  whether  such  ..evidence  of  another  felony  could  be 
admitted  in  support  of  the  charge,  but.  as  it  seemed  to  be  all  one  act,  he 
admitted  it.     Riekman-s  case,  ^  East,-  P  C.  1035. 

Where  two  prisoners  were  jointly  indicted  for  stealing  two  horses,  thjB 
property  of  different  persons,  and  it  appeared  that  the  original  larceny 
was  in  Somersetshire^  on  different  days,  and  at  different  places,  but  the 
prisoners  were  found  in  joint  possession  of  them  in  Wilts,  where  they 
were  indicted ;  on  an  objection  that  the  prosecutor  must  elect  upon  which 
of  the.  feloliies  tp  proceed,  X^^/Iedofe,  J.,  said,  .''If  you  could  confine 
your  evidence  entirely  to  a  single  felony  in  this  county,  you  need  •  not  - 
elect;  but  this  you  cannot  do,  fpr  yoii  must,  prove  that  the  horses  were 
originally  stolen  in  another  county.  The.  possession  of  stolen  property, 
soon  after  a  robbery,  is  not  .in  itself  a  felpny,  though  it  raises  a  presump- 
tion that  the  possessor  is  the  thief ;.  it  refers  to  the  .original  taking  with  all 
its  circumstances."     Smith's  Case,  Ry.  and  Moo.  N.  P.  C.  295  (a). . 

In  the  application  of  the  evidence  respecting  the  possessicm  of  stolen 
property,  great  caution  is  necessary.  /'If  ahwse  be  stblen  from  A." 
says  Lord  Hale,  "  and  the  same  day  B.  be  found  upoli  him,  it  is  a  strong- 
presumption  that  6,  stole  him ;  yet  I  do  remember,  before  a  very  learned 
and  wary  judge,  in  such  an  instance  B.  was  condemned  and  executed  at 
Oxford  assizes ;  and  yet  within  two  assizes  after,  C.  being  apprehended 
for  another  robbery,  upon  .his  judgment  and  execution  confessed  he  waa 
the  man  that  stole  the  horse,  and  being  closely  pursued,  desired  B;,  a 
strangeci  to  walk  his  horse  for  him  while  he  turned  aside  upon  a  necessa- 
ry occasion,  and  escaped,  and  B.  was  apprehended  with  the  horse,  and 
died  innocently."  2  Hale,  P.  C.  .289.  The  following  remarks  by  Mr. 
East,  on  this  subject  are  well  deserving  of  attention.  "  It  has  been  stated 
before,  that  the  person  in  whose  possession  stolen,  goods  are  found  must 
account  how  he  came  by  them,  otherwise  he  may  be  presumed  to  be  the 
thief;  and- it  is  a.  common  mode  of  defence,  to  state  a  delivery  by  a  per- 
son unknown,  and  of  whom  no  evidence  is  given  ;  Tittle  or  no  reliance 
can  consequently  be  had  upon  it.  Yet  cases  of  that  sort  have  bee;n  known 
to  happen,. where  persons  really  innocent  have  suffered  under  such  a  pre- 
sumption, and  therefore,  where  this  excuse  is  urged,  it  is  a-matter  of  no 
Kttte  weight  to  consider  how  far  the  conduct  of  the  prisoner  has  tallied  with 
his  defence,  from  the  time  when  the  goods  might  be  presumed  to  have 
first  come  into  his  p<^ssession."     2  Eaiit,  P.  C.  665. 

Presumption  of  nwlice,  tfH.]    When  a  man  commits  an  unlawful  act, 

J : . 1-, : . . •  '■ 

(a)  Eng.  Com.  L.  Ri^p.  zxi.  443. 
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unacGompanied  by  any  circumstances  jtistify ing  the  commission  of  it,  it  is  a 
•pFesu'niption  of  law,  that  h^  has  acted   advisedly,  and   with  ah   intent  ta 
produce  the  consequences  which   have  ensued.     See  Dixon's  case,  3  M, 
and  S.  15.     Thus  a  presumption  of  malice  arises  in   many  cases^     "  In 
every  charge  of  murder/'  says  Mr*  Justice  *Foster,  "the  fact  of  [  *21  ] 
killing  being  first  proved,  all   the  circumstances  of  accident,  necessity,  or. 
infirmity  are  to  be  satisfactorily  proved  by  the  prisoner,  unless  they  arise  . 
out  of  the  evidence  produced  against  him,  for  the  law  presumes  the  fact  to   .  • 
be  founded  in  malice,  until  the  contrary  appears."  .  Foster,  255  ;.  1  Hale, 
P.  C.  435 ;  1  East,  F.  C.  340. '   Where  a  man  was  convicted  of  setting       ■* 
•fire  to  a  mill,  with  intent  to  injure  the  occapiers  thereof,  a  doubt  occurred 
whether,  under  the  words  of  43  Geo.  3,  c.  58^  an  intent  to  injure  or  de- 
fraud some  person  was  not  necessary  to  be  proved  ;  or  at  least  some  fact 
from  which  such  intention  could  be  inferred,  beyoivd  the  mere  act  of  set- 
ting the  mill  oh  fire  ;  but  the  judges  were  of  opinion  that  a  persQn  who 
does  an  act  wilfully,  necessarily  intends  that  which   must  be  the  conse-' 
quence  of  the  act,  tn^zr.,  injury  to  the  owner  of  the  mill  burned.     Farring- 
ton's  case,  Russ.  and  Ry.  207  (a).     See  also  Philp's  case,  i   Moody,  C. 

C.263(6). 

•      ■     •  •  ■  ■■     ■    ■  •  • 

•  *  •    ■ 

Frtsuwption-  of  intent  to  d^fnavd,]     An  intent  to  defraud  roay.be 
presOmed  where  the  effect  of  the  act  committed  by  th^  party  is  to  defraud 
another  party.   ■  Thus  where  a  person  was  indicted   for  disposing  of  a  for- 
ged bahk  note,  withr  intent  to  defraud  the  Bank  of  England,  and.  the  jury, 
found  that  the  iotention  of  the  prisoher  was  to  defraud'  whoever  might 
take  the  note,  and  that  the  intention  of  defrauding  the  bank  in  particular 
did  not  enter  into  his  contemplation,  a  question  was  submitted  to  the 
judges,  whether  an  intention  to  defraud  the  bank  ought  to  be  inferred^ 
where  that  intention  was  not  likely  ta  exist  in  the  prisoner's  mind,  and 
where  the  caution  ordinarily  used  would  naturally  protect  the  bank  from 
being  defrauded  ?     Their  Lordships  were  of  opinion,  that  the  prisoner, 
upon-the  evidence  in  thisease^  must  be  taken  to  have  intended  to  defraud 
the  bank,  and  consequently  that  the  conviction  was  right.     Mazagora's 
itJase,  "Russ  and  Ry.  291  (c).     And  even  where  the- prosecutor,  on  an  in- 
dictitaent  for  foiging  a  receipt  with  intent  lo  defraud  him,  iswore  that  he 
believed  the  prisoner  had  no  such  intent,  the  judge  told  the  jury  that  the 
defrauding  being  the  necedsary  effect  and  consequence  of  the  forgery,  it 
was  sufficient  evidence  of  the  intent  of  the  prisoner  for  them  to  convict 
him;  and  he  was  convicted  accordingly.     The  twelve  judges  held  the 
conviction  to  be  right.  "Sheppard's  case,  Russ.  and  Ry..l69(d[).     So 
where  J  on  an  indictment  for  uttering  a  forged  bill  of  exchange.  Alder  sqUy 
B.  told  the  jury  that  if  they  were  satisfied  that  the  prisoner  uttered  the  bill 
as  a  true  bill,  meahing  it  to  be  taken  as  such,  and  when  he  did  so  knew  it 
to  be  forged,  they  ought  to  find,  as  a  necessary  consequence  of  law,  that 
he  meant  to  defraud.     The  judges   held   that  the  direction  was  right. 
Hill's  case,  8  C.  and  P.  274  (e).     See  also  Philp's  case,    I.Moody,  C.  C. 
263  (/).     Beard's  case,  8  C.  and  P.  143  (g). 

Presumption  of  the  duration  of  life.l     In  analogy  to  the  -statute  re- 


(A)  1  Enff.  Crown  Cases,  2(y7.    (6)  2  Ibid.  263.    (e)  1  Ibid.  291.    (^1  Ibid.  169.     (s)  Eng. 
Com.  JL.  Rep.  xxziv.  388.    (/)  2  Eng.  Cr.  Cas.  2S3.    {§)  2  Eng.  Com.  L.  Rep.  zzziy.  3S^. 
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specting  bigamy,  (yide  post  "  Bigamy,")  at  the  expiration  of  seven  years 
from  the  period  when  a  person  was  last  heard  of,  he  will  be  presumed  to 
[  *22  ]  be  dead  (I),  Doe  v,  Jesson,  6  East,  64.  Doe  v.  Dcakin,  4  B.  *and 
A.  433  (a);  and  with  the  addition  of  other  circumstances,  the  presump- 
tion may  arise  at  an  earlier  period.  Thus  evidence  that  a  person  saiie<J  in 
a  ship  bound  for  the  West  Indies,  two  or  three  years  ago,  and  that  the 
ship  has  not  been  since  heard  of,  is  presumptive  evidence  of  the  death  of 
the  party  ;  but  the  time  of  his  death,  if  material,  must  depend  upon  the 
particular  circumstances  of  the  case.  Wafson  «.  King,  1  Stark.  121  (6). 
The  fact  of  the  party  being  dead  or  alive  at  any  particular  period  within 
or  at  the  end  of  the  seven  years,  must  be  proved  by  the  party  asserting 
that  fact  (2).  Doe  v.  Nepean,  5  B.  and  Ad.  86  (c).  And  see  Rex  v. 
Harborne,  2  A.  and  E.  540  (d) ;  Nepean  v.  Doe  d.  Knight,  2  M.  and  W. 
894. 
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General  Nature  of  Hearsay  Evidence 

Hearsay  admissible 

As  part  of  the  Res  Gest€B 

On  Questions  of  Pedigree    ..... 

On  Questions  of  Public  or  general  Right     . 

Of  Persons  having  no  interest  to  misrepresent 
Speaking  against  their  own  interest 

Making  entries^  ^c,  i%  the  regular  course  of  their  duty 
Hying  declarations  in  general  .... 

Admissible  only  in  cases  of  Homicide  . 

The  party  must  be  aware  of  his  situation 

Interval  of  time  between  the  declaration  and  death 

HTten  reduced  into  writing 

Degree  of  credit  to  be  given  to      . 

Evidence  in  Answer  to  proof  of    . 
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26 
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26 
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The  term  hearsay  evidence  is  used  with  reference  both  to  that  which  is 
written,  and  to  that  which  is  spoken.  But  in  its  legal  sense,  it  is  confined 
to  that  kind  of  evidence  which  does  not  derive  its  effect  solely  from  the 
credit  to  be  attached  to  the  witness  himself,  but  rests  also  in  part  on  the 
veracity  and  competency  of  some  other  person,  from  whom  the  witness 
may  have  received  his  information.     Phill.  Ev.  197,  8th  ed. 

General  nature  of  hearsay  evidence.]  Evidence  of  facts  with  which 
the  witness  is  not  acquainted  of  his  own  knowledge,  but  which  he  merely 


0)  Miller  and  al.  t>    Beates,  3  8.  &  R.  490. .  Kinff  «.  Paddock, 
baugh  V.  Schank,   I   Penninifton,  229.    Innia  and  u.  «.  CampbeU 
Crouch  and  uz.  v.  Eveleth,  15  Mass.  305. 

(2)  Battin's  Lessee  v.  fiigelow,  Peters  C.  C*  Rep.  452. 


18  Johns.  141.    Warn- 
and  a].,  1  Rawie,  373. 


(a)  Engr.  Com.  L.  Rep.  ▼i.476.    (b)  Id.  ii.  322.    (e)  Id  xxvil  42.    (iQ  id.  xxir.  161. 
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states  from  the  relation  of  others,  is  inadmissible  upon  two  grounds.  1st, 
that  the  party  originally  stating  the  facts  does  not  '"'make  the  state-  [  *23  ] 
roent  under  the  sanction  of  an  oath  ;  and  2dly,  that  the  party  against 
whom  the  evidence  is  offered  would  lose  the  opportunity  of  examining  into 
the  means  of  knowledge  of  the  party  making  the  statement.  Where, 
however,  the*' peculiar  circumstances  of  the  case  are  such  as  to.  afford  a 
presumption  that  the  hearsay  evidence  is  true,  it  is  then  admissible,  as  in 
the  following  instances. 

Hearsay  admissH^le  as  part  of  the  res  gesta.]  Where  the  inquiry 
is  into  the  nature  and  character  of  a  certain  transaction,  not  only  what 
y^  done,  but  also  what  was  said,  by  both  parties,  during  the  continuance 
of  the  transaction  is  admissible,  for  to  exclude  this  would  be  to  exclude 
the  most  important  and  unexceptionable  evidence  (1).  In  this  case,  it  is  not 
the  relation  of  third  persons  unconnected  with  the  fact,  which  is  received, 
but  the  declarations  of  the  parties  to  the  fact  themselves,  or  of  others  con- 
nected with  them  in  the  transaction,  which  are  admitted  for  the  purpose 
of  illustrating  its  peculiar  character  and  circumstances.  Thus  it  has  been 
held  on  a  prosecution  for  high  treason,  that  the  cry  of  the  mob  who  ac- 
companied the  prisoner,  may  be  received  in  evidence  as  part  of  the  trans- 
action. Lord  G.  Gordon's  case,  21  How.  St.  Tr.  535.  So  in  a  prosecu- 
tion for  a  rape,  the  fact  of  a  woman  having  made  a  complaint  soon  after 
the  assault  took  place,  is  evidence ;  but  it  was  ruled  by  Holroyd,  J.,  that 
the  particulars  of  her  complaint  could  not  be  given  in  evidence.  Clarke's 
case,  2  Stark.  N.  P.  C.  242  (a).  By  the  laws  of  Scotland,  the  particulars 
of  such  declarations,  when  made  de  recently  are  allowed  to  be  given  in 
evidence.  Thus  in  a  case  of  rape,  followed  by  cutting  and  stabbing,  the 
account  which  the  woman  gave  when  she  returned  home,  all  bleeding, 
the  following  morning,  of  the  way  in  wliich  she  had  been  used  by  the 
priftner,  was  allowed  to  be  fully  laid  before  the  jury,  though  she  had  just 
before  been  examined  herself.  McCartney's  case,  1828,  Alison,  Prac. 
Crim.  Law  of  Scotl.  514.  And  in  another  case  of  rape,  the  account 
which  the  woman  gave  to  several  witnesses  the  next  day,  was  laid  without 
reserve  before  the  jury.  M'Kenzie's  case,  Id.  But  this  privilege  is  ex- 
tended to  those  accounts  only  which  are  connected  more  or  tess  directly 
with  the  res  gesta  of  the  inquiry,  or  which  were  so  recently  given  after 
it,  as  to  form  in  some  sort  a  sequel  to  the  actual  violence.  Id.  515.  On 
an  indictment  for  an  assault  on  a  child  with  intent  to  ravish,  the  fact  of 
her  having  complained  of  the  injury  recently  after  it  was  received,  is  con- 
firmatory evidence.  Brazier's  case,  1  East,  P.  C.  444.  Again,  in  actions 
of  assault,  what  a  man  has  said  of  himself  to  his  surgeon,  is  admissible 
to  show  what  he  has  suffered  by  the  assault.     Per  Lawrence^  Ji    Aveson 


(1)  There  are  some  caacB  in  which  the  declarations  of  a  prisoner  are  admitted  in  his  favor, 
mainly  upon  the  principle  of  beinff  part  of  the  resgesla;  as  to  account  for  his  silence,  where 
that  silence  would  operate  against  him.  U.S.  v.  Craiff,  4  Wash.  C.  C.  Rep  729.  So  to  ex- 
plain and  reconcile  his  conduct.  State  v.  Ridgely,  2  Har.  &  M'Hen.  Rep.  l20.  Robetaille's 
caar,  5  Rogers,  171 .    See  Tomkin's  v.  Saltmarsh,  14  S.  &  R.  275. 

Where  a  prisoner  indicted  for  murder  has  produced  evidence  of  declarations  by  the  deceas- 
ed, with  a  view  to  raise  tiie  presumption  that  he  committed  suicide,  it  is  competent  for  the 
State  to  give  in  evidence,  the  reasons  assigned  by  him  for  his  declarations.  State  v.  Crank, 
2  Bailey,  B5. 

See  LiUle  v.  Lebby,2  Greenl.  242.  Kimball  v.  Morrell,  4  Grecnl.  968.  Gorham  9.  Can- 
ton, 5  id.  266.    State  v.  FoweU,  2  Halst.  244.    Bennet  v.  Hethington,  16  S.  &  R.  193. 

(a)  £ng.  Com.  L.  Rep.  iii.  344. 
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V.  Kinnaird,  6  £a3t,  198.  So  where  a  man  was  killed  in  consequence 
-of  having  been  run  over,  by*  a  cabriolet;  oh  an  indictment  against  the 
driver  for  nfianslaughter,  it  was  held  that  what  the  man  said  immediately 
after  receiving,  the-  injury,  was  admissible  in  evidence.  Foster's  case,  O. 
B.,  6  C.  and  P.  325  \a\  So  inquiries  from^  niedical  men,  with  the  ao- 
swers  to  them,  are  evidence  of  the.  state  of  health  of  the  patients  at  the 
time,  and  the  symptoms  and  conduct  of  the  parties  themselves  at  the  time, 
[  *24]  are  always  received  *in  evidence  upon  such  injuries,  and  must  be 
resorted  to  from  the  very  nature  of  the  thing.  Per  Lord  IMenborough, 
Aveson  t|.  Kinnaird,  6  East,  195. 

On  an  indictment,  under  7  and  8  Geo.  4,  c.  30,  s.  4,  for  breaking  a  ma- 
chihej  Patttson,  J.,  allowed  a  witness  to  be  asked,  whether  the  mob)^ 
whom  the  machine  was  broken,  did  not  compel  persons  to  go  with  them 
and  give  one  blow  to  each  machine  ;.  ^iid  also  whether;  at  the  time  v^hen 
jtbe  prisoner  and  himself  were  forced  to  join  the  mob,  they  did  not. agree 
to  run  away  from  the  mob  Git  the  first  opportunity.  Crutchley's  case,  5 
C.  and  P.  1^3  (6). 

.  Where  a  constable  entered  a  house,  with  a  warrant  in  his  hand  and 
searched  it ;  upon  an  indictment  against  him  and  others  for  a  forcible  en- 
try, evidence  was  permitted  to  be  given  of  what  the  t^onstable  said  at  the 
time  as  to  the  person  for  whom  he  was  searching.  Eliza  Smith's  case, 
5  C.  and  P.  20r(c).  Lord  TetUeYden,  C.  J..  Upon  an  indictment  for 
robbery,  the  prosecutor  proved  that  he  went  early  the  next  morning  and 
complained  to  a  constable,  and  rnentioned  the  name  of  one  of  the  persons 
who  robbed  him.  Patteaon,  J.  held  the  constable  could  not  be  asked 
what  name  the  prosecutor  mehtionied,  but  h6  might  be  asked  whether, 
in  consequence  of  the  prosecutor  'mentioning  a  name  to  him,  he  went 
in  search  of  any  person,  and  if  he  did,  who  that  person  was.  Wink's 
case,  6  C.  and  P.  397  (rf).  '  • 

An  indictment  for  perjury  charged;  that,  in  a  suit  in  Chancery  it  be- 
came material  to  ascertain,  whether  an  annuity  granted  by  G.  H.  to  the 
defendtint,  or  by  G.  H.  to  B.  as  trustee  for  the  defendant,  has  been  paid; 
and  that  the  defendant  falsely  swore  that  it  had  not  been  paid,  whereas 
in  truth  the  annuity  had  been  paid  by  G.  H.  to  B.,  and  B.  had  paid  it 
to  the  defendant.  In  order  to  show  that  B.,  who  had  been  abroad  since 
1832,  had  paid  the  money  to  the  defendant,  it  was  proved  that  B.  had 
sent  naoney  to  his  bankers  by  his  clerk,  and  it  was  proposed  to  ask  the 
clerk  what  B.  said  about  the  money  at  the  time  the  clerk- received  it  from 
him  to  pay  in  at  the  bankers.  On  the  question  being  objected  to,  Little" 
ddU,  J.  held  it  might  be  put,  and  that  the  evidence  was  receivable,  on 
the  ground  of  its  being  a  declaration  made  by  an  agent  acting  at  the  time 
within  the  scope  of  his  autiiority.  The  learned  judge  took  a  note  of  the 
objection,  but  the  defendant  was  acquitted  on  the  merits.  Hall's  case,  8 
C.  and  P.  358  (e). 

Where  a  bill  is  disputed  on  the  ground  of  fraud,  circumvention  or  for- 
gery, the  testator's  declarations  of  his  intentions  are  admissible.  Doe  v. 
Hardy,  l  Moo.  and  R.  525. 

The  following  instances  of  hearsay,  admissible  as  part  of  the  res  gestuB 
are  mentioned  by  Mr.  Phillipps^     If  it  be  material  to  inquire  whether  a 


(«)  Bug.  Com.  L.  Kep.  xxr.  421.    (b)  Id.  xxiv.  SM4.    (c)  Id.  xxiv.  ^9.    (rf)  Id.  xxv.  466. 

(«)  Id.  xxzir.  4S7, 
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jcertain>  person  gave  a  particular  brdec  on  a  certain  subject,  what  he  has 
said  or  wrUten,  may  be  evidence  of  the  order ;  (see  Jenkin's  case,  Lewin. 
C.  C.  114);  't>r  where  it  is  material  to  inquire  whether  a  certain  fact,  be 
it  true  or  false,  lias  come  to  tlie  knowledge  of  a  third  person,  Vhat  he  has 
.said  or  written,  may  as  clearly  show  his  knowledge,  as  what  he  has  done. 
Where  it  is  relevant  and  material  to  inquire  into  the  conduct  of  rioters, 
what  *has  been  said  by  any  of  the  party  in  the  act  of  rioting,  must  [  *25  ] 
•manifestly  be  admissible  in  evidence,  as  showing  their  design  and  inten- 
tiofl.  On  a  chargc^of  larceny,  where  the  proof  against  the  prisoner  is 
that  the  stolen  property  was  found  in  his  possession,  it  would  be  compe- 
tent to  show  on  behalf  of  the  prisoner,  that  a  third  person  \^i  the  prop- 
erty in  his  care,  saying  that  he  would  call  for  it  again  afterwards;  for  it 
is  material  in  such  a  case,  to  inquire  under  what  circumstances  the  pri- 
soner .first  had  possession  of  the  property.  1  PhilL  £v.  '^33,  7th  ed. 
With  respect  to  the  declarations  of  parties  combined  together  for  some 
illegal  purpose, 'see  poat^  and- title,  Conspiracy. 

Hearway  admissible  on  questions  of  pedigree.]  The  written  or  verbal 
declarations  of  deceased  members  of  a  family,  are  admissible  on  questions 
of  pedigree  (1).  Declarations  in  a  family,  descriptions  in  a  will,  inscrip- 
tions upon  nM>numentSj  in  Bibles  (2)  and  registry  books,  are  all  admitted 
upon  tlie  •  principle  that  they  are  the  natural  effusions  of  a  party,  who 
must  know  the  truth ;  and  who  speaks  upon  an  occasion  when,  the  mind 
stands  in  an  xcven  position,  without  any  temptation  to  exceed,  or  fall  short 
of  the  truth.  Per  Lord  Eldon,  Whitelocke  v.  Baker,  13  Ves.  514.  The 
declarations  musi^  be.from  persons  connected  by  family  or  marriage  with  . 
the  person  to  whom  they  relate,  and  therefore  what  has  been  said  by  ser- 
vants and  intimate  acquaintances,  is  not  admissible.  Johnson  v.  LaWson, 
2  Bingh.  86  (3),  9  B.  Moore,  183,  S.  C.  (3).  The  declarations  need  not  be 
contemporaneous  with  the  matters  declared.  Thus,  a  person's  declaration 
that  his  grandmotlier's  maiden  naifie  was  A.  B.  is  admissible.  Per  Broug- 
ham C.  Monkton  v.  Att.  Gen.  2  Russ.and  M.  158.  If  the  declarations 
.  have  been  made  after  a  controversy  arisen  With  regard  to  the  point  in 
question,  they,  are  inadmissible.  Berkeley  Peerage  case,  4  Campb.  415. 
The  term  controversy  must  not  be  understood  as  meaning  merely  an  ex- 
isting suit.  S  Russ.  and  M.  161.  Walker  v.  Beauchauip,  6  C.  and  P. 
55a  (&).  See  further,  Rose.  Dig.  Ev.  N.  P.  26  (4). 
-^— '- —  - 1     I- 1 1 1 1 1 11  .  I       —   II  -  —  ■  •■ 

S)  Doagks  V.  Saodenon,  1  Dall.  118.  Jackson  v.  Codley,  8  Johns.  128.  Gltiy  v.  Good- 
,  7  Johns.  95.  Hearsay  is  good  to  prove  the  fact  of  death.  Jackson  v.  Etz^  5  Cowen, 
214.  Pancoast  0.  Addison,  1  Har.  &  J.  ^1^6.  See  Jackson  v.  Boneham,  15  Johns.  226.  Ew- 
rag  •;  8avary,  3  fiibb.  296  :  bat  not  the  place  of  birth.  Wilmington  v.  Burlington,  4  Ptck« 
m.  (See  1  Pick.  247.)  Independence  v.  Pompton,  4  Halst.  209.  Shearer  v.  Clay,  1  Litt. 
266.  Albertson  v.  Robeson,  1  Dall.  9.  So  in  a  case  of  pedigree,  hearsay  of  marriage  is  ad- 
misaible,  bat  not  where  it  is  to  be  shown  as  a  substantive,  mdopendenl  fact.  Westfield  v. 
Warren,  3  Halst.  249.  Hearsay  is  only  admissil^le  where  the  fact  is  ancient,  and  no  better 
evidenoe  can  be  obtained.  Briney  v.  Hann,  3  Marsh.  326,  and  must  be  confined  to  what  de- 
ceased persons  have  said.  Crervm  v.  Meredith,  2  Car.  Ijaw  Rep.  ij^.  As  to  ex  parte  affi* 
davits  made  abroad,  or  by  deceased  persons,  see  2  Stark,  on  Ev.  bll,  n.  3. 

(2)  Dooglatf  V.  Sanderson,  1  Dall.  116.    Curtis  0.  Patten,  6  S.  &  R.  135.    Berry  v.  War- 
ing, 2  Harr.  A  Gill,  103. 

*(3)  Chapman  v.  Chapman,  2  Conn.  347.    Jackson  v.  Browner,  18  Johns.  37.     Butler  v. 
Huken,  4  ]>ea«aas.  651.    Banert  and  ux.  v.  Day,  3  Wash.  C.  C.  R.  243. 

(4)  Tlie  rule  post  litem  motam  has  not  been  recognized  in  the  United  States.    Boudereau 
V.  Montgomery,  4  Wash.  C.  C.  Rep.  186. 

(a)  Eng.  Com.  L.  Rep.  ix.  329.    (h)  Id.  xxv.  543. 
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Hearsay  admissible  on  questions  of  public  or  general  right.]  On 
questions  of  public  or  general  right,  as  a  manort&l  custom  (Denn  v.  Spray, 
1  T.  R.  466.)  the  boundaries  between  parishes  and  manors,  (Nichols  v. 
Parker,  14  East,  331);  hearsay  or  public  reputation  is  adroissifofe  (1). 
But  reputation  is  not  evidence  of  a  particular  fact.  Weeks  v.  Sparke,  1 
M.  and  S.  687.  So  though  general  reputation  is  evidence,  tradition  of  a 
particular  fact  is  not ;  as  that  a  house  once  stood  in  a  particular  spot. 
Ireland  v.  Powell,  Peake  Ev.  15.  Cooke  v.  Banks,  2  C.and  P.  481  (a). 
Declarations  of  this  kind  arc  not  evidence,  post  litem  motam.  Cotton's 
case,  3  Campb.  444.  Declarations  of  old  persons,  concierning  the  boun- 
daries of  piirishes,  have  been  received  in  evidence,  though  they  were 
parishioners  and  claimed  rights  of  common  on  the  waste,  which  the  declara- 
tions had  a  tendency  to  enlarge.  Nichols  v.  Parker,  14  East,  331.  Plax- 
ton  V.  Dare,  10  B.  and  C.  19  (6).  But  the  declarations  of  a  deceased 
[  •Se  ]  lord  *of  the  manor  as  to  the  extent  of  the  waste  are  not  evidence. 
Crease  V.  Barrett,  5  Tyrwh.  458;  1  Cr.  M.  and  R.  919.  Where  the 
question  is  whether  certain  lands  are  in  the  parish  of  A.  or  B.,  ancient 
leases  in  which  they  are  described  as  lying  in  parish  B.  are  evidence  of 
reputation  that  the  lands  are  in  that  parish.  Plaxton  v.  Dare,  10  B.  and 
C.  17  (c) ;  aod  see  Brett  v.  Beales,  M.  and  M.  416  (d).  The  declara- 
tion of  an  old  person  who  is  still  living  is  not  admissible  as  proof  of  repu- 
tation. Per  Paiteson,  J.,  Woolway  v.  Roe,  1  A.  and  E.  117  (c) ;  Phill. 
Ev.  284,  8th  ed.  (2) 

Hearsay  admissible  of  persons  having  no  interest  tb  misrepresent.] 
It  is  on  this  ground  that  entries  by  a  deceased  vicar  or  rector,  of  the  re* 
ceipt  of  ecclesiastical  dues,  have  been  admitted  for  his  successor.  Arm- 
strong V.  Hewitt,  4  Price,  218.  And  even  where  the  entri^  were  by  de- 
ceased impropriate  rectors,  they  have  been  received  in  evioence  for  their 
successors,  though  objected  to  as  being  made  by  the  owner  of  the  inheri- 
tance. Anon.  Bunb.  46.  lllingworth  v.  Leigh,  4  Gwill.  1618.  The  re- 
ception of  this  kind  of  evidence  has  given  rise  to  much  observation,  and 
has  been  thought  an  anomaly  in^thc  law  of  evidence.  See  Phill.  Ev.  322, 
8th  ed.  and  cases  there  cited. 

Hearsay  admissible  of  persons  speaking  against  their  own  interest.] 
The  declarations  of  deceased  i)ersons  made  against  their  own  interest  are 
admissible,  as  whore  a  man  charges  himself  with  the  receipt  of  money,  it 
is  evidence  to  prove  the  payment.  Goss  v.  Watlington,  3  B.  and  B. 
132  (f),  Whitnash  v.  George,  8  B.  and  C.  556  (g).  So  a  statement  by  a 
deceased  occupier  of  land,  lliat  he  rented  it  under  a  certain  person,  is 
evidence  of  such  person's  seisin.     Uncle  t;.  Watson,   4  Taunt.  16.     The 

(1)  As  to  boundaries,  Howell  r.  Tilder,  1  Hur.  &  M'Ken.  84.  Bladen  v.  Maceubbin,  Id. 
230.  Long  V.  PeUett,  Id.  531.  Hall  v.  Gitting's  Lessee,  2  Har.  &  J.  121.  Ralston  v.  Mil- 
ler, 3  Rand.  44.  Jackson  t.  Vedder,  S  Caines,  210.  Caufman  v.  Congregation  of  Cedar 
Spring,  6  Binn.  59.  W^olf  v.  Wyeth,  11  S.  &  R.  14^.  Van  Deusen  v.  Turner,  12  Pick.  532. 
Uarriman  v.  Brown,  8  Leigh,  6197. 

(2)  Historical  facts  of  general  and  public  notoriety,  may  be  proved  by  reputation,  and  that 
by  historical  works,  but  not  of  a  living  author.  Morris  v.  H armor's  Lessee,  7  Peters,  654. 
See  3  Wheeler's  Cr.  C.  87,  88,  &c.  Gregory  v.  Baugh,  4  Rand.  611.  Whether  hearsay  is 
admissible  to  show  a  right  to  freedom.^  See  Vaughn  v.  Phebe,  Mart.  &  Yetg.  1.  Walkop 
?.  Pratt,5  Har.  4k  J.  51.     Gregozy  v.  Baugh,  4  Rand.  611.    S.  C.  2  Leigh,  665. 

(a)  Eog.  Com.  L.R«p.  xii.  225.   (b)  Id.  xxi.  16.   (e)  Id.  xxi.  16.    (d)  Id.  xxii.  344.    (e)  Id. 

xxviii. '"      '>'  »»     •••  "-^      .  V  ».         r^> 


i.  225.   (b)  Id.  xxi.  16.   (e)  Id.  xxi.  16.    (d) 
I  62.    (/)  Id.  viii.  379,     (g)  Id.  xv.  295. 
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principle  is,  that  occupation  being  presumptive  evidence  of  a  seisin  iR  fee, 
any  declaration  claiming  a  less  estate  is  against  the  party's  interest. 
Crease  v.  Barrett,  5  Tjrwh.  473.  1  Crom.  M.  and  R.  931.  In  all  these 
cases  itrmust  appear  that  the  effect  of  the  declaration  is  to  charge  the 
party  making  it.  Calvert  t;.  Archbishop  of  Cant.  2  Esp.  ^6.  If  the 
paity  who  made  Jthe  entry  be  alive,  although  out  of  the  jurisdiction  of 
the  court,  so  that  he  cannot  be  called,  the  proof  of  the  entry  is  inadmis- 
sible. Stephen  t;.  Gwennapf  1  Moo.  and  II.  121 ;  Smith  v.  Whitting- 
hao),  6  C.  and  P.  78  (a). 

The  declarations  of  persons  who,  at  the  time  of  making  them,  stood  in 
the  same  situation  and  interest  as  the  party  to  the  suit,  are  evidence  ' 
against  that  party ;  thus  the  declaration  of  a  former  owner  of  the  plain- 
tiff's land,  that  he  had  not  the  right  claimed  by  the  plaintiff  in  respect  of 
it,  is  admissible.  Woolway  v.  Rowe,  1  A.  and  E.  114  (&),  and  even  al- 
though be  is  alive,  and  not  produced,  S.  C. 

Hearsay  admissible  of  persons  making  entries,  fyc.  in  the  regular 
course  of  their  duty  or  employment.]  Where  a  person  in  the  course  of 
his  employment  makes  a  declaration,  such  declaration,  after  the  death  of 
the  party,  has  in  certain  cases  been  admitted  as  evidence ;  as  where  an 
attorney's  clerk  indorsed  a  memorandum  of  delivery  on  *his  mas-  [  *27  ] 
ter's  bill,  this  was  held  to  be  evidence  of  the  delivery.  Champneys  v. 
Peck,  1  Stark.  404(c).  See  also  Furness  v.  Cope,  5  Bing.  114(d). 
Chambers  v.  Bernasconi,  4  Tyrwh.  531;  1  Cr.  M.  andR.  347.  So  a 
notice  indorsed  as  served  by  a  deceased  attorney's  clerk,  whose  duty  it  was 
to  serve  notices,  is  evidence  of  service.  Doe  v.  Turford,  3  B.  and  Ad. 
890  (e).  So  an  entry  of  dishonor  of  a  bill  made  by  the  clerk  of  a  no- 
tary in  the  usual  course  of  business,  is  evidence  of  the  fact  of  dishonor 
after  the  cleiV^  decease.  Poole  v.  Dicas,  1  Bing.  N.  C.  649(/).  So 
contemporaneous  entries  by  a  deceased  shopman  or  servant,  in  his  master's 
books  in  the  ordinary  course  of  business,  stfiting  the  delivery  of  goods, 
are  evidence  for  his  master  of  such  delivery.  Price  v.  Lord  Torrington,  1 
Salk.  285.     See  also  3  B.  and  Ad.  898  (g). 

Dying  declarations — in  general.]  Analogous  to  the  cases  in  which 
hearsay  evidence  is  admissible,  as  being  part  of  the  res  gestm,  are  the  cases 
of  dying  declarations.  Evidence  of  this  kind,  which  is  peculiar  to  the 
case  of  homicide,  has  been  considered  by  some  to  be  admissible  from  ne- 
cessity, since  it  often  happens,  that  there  is  no  third  person  present  to  be 
an  eye  witness  to  the  fact,  and  the  usual  witness  in  other  felonies,  viz.  the 
party  injured  himself,  is  got  rid  of.  1  East  P.  C.  353.  But  it  is  said  by 
Eyre,  C.  B.  that  the  general  principle  upon  which  evidence  of  this  kind  is 
admitted,  is,  that  it  is  of  declarations  made  in  extremity,  when  the  party 
is  at  the  point  of  death,  and  when  every  hope  of  this  world  is  gone,  when 
every  motive  to  falsehood  is  silenced,  and  the  mind  is  induced  by  the  most 
powerful  considerations  to  speak  the  truth.  A  situation  so  solemn  and  so 
awful,  is  considered  by  the  law  as  creating  an  obligation  equal  to  that 
which  is  imposed  by  an  oath  administered  in  court.  Woodcock's  case,  1 
Leach,  502(1). 

(1)  State  V.  Ferguson,  2  Hill,  619. 

(•)  EBf.  Com.  L.  Rap.  zzr.  991.    (6)  Id.  zxvui.  62.    (c)  Jd.  ii.  445.    (<0  I^-  '▼•  987. 
(•)  Id.  xziii.  212.    (/)  Id.  zzTii.  520.    (g)  Id.  zziu.  214. 
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Where  the  deceaaed.  whose  declarations  are  offered  in  eVidenoe  a6  to 
the  cause  of  death  has  been  particepa  criminis,  (as  a  woman  who  has 
been  killed  by  attempting  to  procure  abortion),  they  are,  nevertheless,  as 
It  seems,  admissible  against  the  other  party.  In  Tinkler's  case,  1  East, 
354)  where  such  evidence  was  received,  the  judges,  on  an  objection  to  it, 
answered,  that  if  two  persons  be  guilty  of  murder,  and^  one  be  indicted 
and  the  other  not,  the  party  not  indicted  is  a  witness  for  the  crown  ;  and 
though  the  practice  be  not  to  convict  on  such  proof  uncorroborated,  yet 
the  evidence  is  admissible. 

The  dying  declarations  of  a  convicted  felon  have  been  rejected,  on  the 
ground,  that  as,  if  alive,  his  evidence  could  not  have  been  received,  so'af- 
ter  his  death  his  dying  declarations  are  inadmissible.  Drummond's  case,  1 
Leach,  337  ;  1  East,  P.  C.  353.  It  should  be  observed,  that  the  declara- 
tions in  this  case  were  also  objectionable,  as  having  no  relation  to  a  ques- 
tion of  homicide,  but  being  merely  a  confession  that  the  party  had  commit- 
ted a  robbery,  for  which  another  person  was  indicted.  So  on  an  indict- 
ment for  the  murder  of  a  girl  four  years  of  age,  Park,  J.  refused  to  hear 
evidence  of  her  declaratioi^,  observing,  that  however  precocious  her  mind 
[  *28  ]  might  be,  it  ''^was  impossible  that  she  could  have  had  that  idefc  of  a 
future  state  that  is  necessary  to  make  such  a  declaration  admissible.  In 
this  decision  Parke,  B.,  concurred.     Pike's  case,  3  C.  &  P.  598  (a). 

So  the  statement  of  the  deceased  must  be  such  as  would  be  admissible 
if  he  were  dive  and  could  be  examined  as  a  witness ;  consequently  a  decla- 
ration upon  matters  of  opinion,  as  distinguished  from  facts,  will  not  be  re- 
ceivable.    Seller's  case,  Carr.  Cr.  L.  233. 

Dying  declarations  in  favor  of  the  party  charged  with  the  death,  are 
admissible  in  evidence  equally  as  where  they  operate  against  him.  Scaife's 
case,  1  Moo.  and  R.  551. 

It  is  no  objection  to  a  d}  ing  declaration  that  it  has  been  elicited  by 
questions  put. to  the  deceased.  Fagent's  case,  7  C.  &  P.  238.  (i)  See 
also  Reason's  case,  I  Str.  499.  Woodcock's  case,  1  Leach,  500.  In  the 
last  case  the  deceased  was  examined  upon  oath  by  a  magistrate,  and  the 
examination  signed  by  both  (I). 

The  question,  whether  a  dying  declaration  is  admissible  in  evidence,  is 
exclusively  for  the  consideration  of  the  court.  Per  Lord  EUenborough, 
Iluck's  case,  1  Stark.  523  (c).  See  also  John's  case,  1  East,  P.  C.  358. 
Phill.  Ev.  304,  8th  ed.  . 

Dying  declarations— -admissihle  only  in  cases  of  homicide,  where  the 
circumstances  qf  the  death  are  the  subject  of  the  declaration.]  It  is  a 
general  rule  that  dying  declarations,  though  made  with  a  full  consciousness 
of  approaching  death,  are  only  admissible  in  evidence  where  the  death  of 
the  deceased  is  the  subject  of  the  charge,  and  the  circumstances  of  the 
death  the  subject  of  the  dying  declarations  (2).  Per  Abbott,  C.  J. 
Mead's  case,  2  B.  and  C.  600  (d).  Therefore,  where  a  prboner  was  in- 
dicted for  administering  savin  to  a  woman  pregnant,  but  not  quick  with 


m  Vass  V.  The  Commonwealth,  3  Leigh,  786. 

(2ji  Wilson  V.  Boerem,  15  JoKns.  286.  Jackson  r.  Vredenburg,  1  Johns.  159.  Jackson  v, 
Kaiflfer,  2  Johns.  31.  See  Gray  v.  Goodrich,  7  Johns.  95.  M'f^land  v.  Shaw,  2  Car.  Law 
Rep.  102. 

(a)  Eng.  Com.  L.  Rep.  xiv.  473.    (h)  Id.  xxxU,  501.    (c)  Id.  ii.  494.    (d)  Id.  ix.  196. 


Hearsay.  28 

childy  with  intent  to  procure  abortion^  and  evidence  of  the  woman's  dying 
declarations  was  tendered,  Bayley,  J.  rejected  it,  observing,  that  although 
the  declarations  might  relate  to  the  cause  of  the  death,  still  such  declara- 
tions  wer6  admissible  in  those  cases  only,  where  the  death  of  the  party 
was  the  subject  of  inquiry.  Hutchinson's  case,  2B.  and  C.  608  (n.)  (a). 
A  man  having  been  convicted  of  perjury,  a  .rule  for  a  new  trial  was  ob- 
tained, pending  which,  the  defendant  shot  the  prosecutor,  who  died.  On 
showing  cause  against  the  rule,  ah  .  affidavit  was  tendered  of  the  dying 
declarations  of  the  prosecutor,  as  to  the  transaction,  out  of  which  the  pro- 
secution for  perjury  arose ;  but  the  court  were  of  opinion  that  this  affida- 
vit could  not  be  read.  Mead's  case,  2  B.  and  C.  605  (6).  4  D.  and  R. 
13B,  S.  C.  So  evidence  of  the  dying  declarations  of  the  party  robbed  has 
been  frequently  rejected  on  indictments  for  robbery.  Lloyd's  case,  4  C, 
and  P.  233  (c),  alsd  by  Mr.  Justice  Bayley,  on  the  Northern  Spring  Cir- 
cuit, 1822,  and  by  Mr.  Justice  Best,  on  the  Midland  Spring  Circuit,  1822. 
Phill.  Ev.  285,  8th  ed. 

The  following  case  seems  rather  an  exception  to  this  rule.  The  pris- 
oner was  indicted  for  poisoning  John  King.  The  poison  was  administered 
in  a  cake  on  which  the  deceased  breakfasted,  and  was  immediately  taken 
ill,  whereupon  he  told  his  son  not  to  eat  the  remainder  of  the  cake.  His 
maid  servant  who  was  present,  and  who  *had  made  the  cake,  said  [  *29  ] 
she  was  not  afraid  of  it,  and  she  proceeded  to  partake  of  it,  and  was  in 
consequence  poisoned,  and  speedily  died.  Her  dying  declarations  (made 
after  she  knew  of  her  master's  decease,  and  when  she  was  conscious  of 
her  own  approaching  death),  as  to  the  manner  in  which  she  had  made  the 
cake,  and  that  she  had  put  nothing  bad  in  it,  and  that  the  prisoner  was 
present  eating  his  breakfast  at  one  end  of  the  table  while  she  was  making 
the  cake  at  the  other,  were  tendered  in  evidence  on  the  part  of  the  prose- 
cution. An  objection  to  their  admissibility  was  taken  ifor  the  prisoner,  and 
Hutchinson's  case  (supra,)  was  cited.  Coltmany  J.,  after  consulting 
ParkSy  B.,  expressed  himself  of  opinion,  that  as  it  was  all  one  transac- 
tion,  the  declarations  were  admissible,  and  accordingly  allowed  them  to 
go  to  the  jury  ;  but  he  said  he  would  reserve  the  point  for  the  opinion  of 
the  judges.  The  prisoner,  however,  was  acquitted.  Baker's  case,  2 
Moo.  and  Rob.  53. 

Id  one  or  two  civil  cases,  an  exception  has  been  made  to  this  rule. 
Thus,  Heath,  J.  admitted  the  confession  of  an  attesting  witness  to  a  bond, 
who,  in  his  dying  moments,  begged  pardon  of  Heaven  for  having  been 
concerned  in  forging  the  instrument.  Vide  6  East,  195.  So  in  Wright 
V.  Litder,  3  Burr.  1244,  evidence  of  a  dying  confession  of  a  witness  to  a 
bond  was  admitted.  See  Mead's  case,  2  B.  and  C.  608  (c/).  But  it  has 
been  held  in  an  action  of  ejectment,  that  the  dying  declarations  of  a  per- 
son on  a  question  of  pedigree  (the  deceased  not  being  a  relation,  or  in 
any  manner  connected  with  the  parties)  cannot  be  received  in  evidence. 
Doe  V.  Ridgeway,  4  B.  and  A.  53  (e).  And  from  the  judgment  of  the 
Court  of  Excliequer  in  ^  recent  case,  it  may  be  assumed  that  dying  decia* 
rations  would  not  now  be  admittedin  any  civil  case.  Stobart  t;.  Dryden, 
Tyrwh.  and  G.  399.  1  M.  and  W.  615,  S.  C.  It  was  there  decided  that 
the  declarations  of  an  attesting  witness  to  a  deed,  who  was  since  dead, 


(a)  Eng.  Com.  L.  Rep.  ix'.  198.    (fc)  Id.  ix.  196.      (c)  Id.  xix.  360.    (d)  Id.  ix.  198. 

{e)  Id.  vi.  347. 
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tending  to  prove  that  he  had  either  forged  or  fradulei^ly  altered  the  d«ed, 
could  not  be  received  in  evidence. 

[Dying  declarations  admissible — tke  party  must  be  aware  of  his  sit" 
uation.]     Dying  declarations  are  only  admissible  where  the  party  making 
them,  knows  or  thinks  that  he  is  in  a  dying  state  (1).     Positive  evidence  of 
this  knowledge  is  not  required ;  but  it  may  be  inferred  from  the  general  con- 
duct and  deportment  of  the  party.     Nor  is  it  necessary  to  prove  expres- 
sions of  apprehension  of  immediate  danger,  if  it  be  clear  that  the  party 
does  not  expect  to  survive  the  injury.     Per  Patteson,  J.,  Bonner's  case,  6 
C.  and  P.  386  (a).     Where  a  woman  who  had  been  dreadfully  wounded, 
and  who  afterwards  died  of  the  wounds,  made  a  declaration,  the  question 
was,  whether  it  was  made  under  the  impression  that  she  was  dying.     The 
surgeon  said  that  she  did  not  appear  to  be  at  all  sensible  of  the  danger  of 
her  situation,  dreadful  as  it  seemed  to  all  aroumd  her,  but  lay  quietly  sub- 
mitting to  her  fate,  without  explaining  whether  she  thought  herself  likely 
to  live  or  die.     Eyre,  C.  B.,  was  of  opinion  that  inasmuch  as  she  was  uior- 
[  *30  ]  tally  wounded,  and  was  in  a  condition  *wbich  rendered  immediate 
death  almost  inevitable,  as  she  was  thought  by  every  person  about  her  to 
be  dying,  though  it  was  difficult  to  get  from  her  particular  c;xplanations  as  to 
what  she  thought  of  herself  and  her  situation,  her  declarations  made  under 
these  circumstances  were  to  be   considered  by  the  jury  as  being  made 
under  the  impression  of  her  approaching  dissolution ;  for,  resigned  as  she 
appeared  to  be,  she  must  have  felt  the  hand  of  death,  and  must  have  con- 
sidered herself  as  a  dying  woman.    Woodcock's  case,  1  Leach,  503.    Again, 
in  another  case  it  was  held  by  all  the  judges,  that  if  a  dying  person  either 
declares   that   he   knows   his   danger,  or  it  is   reasonably  to  be  inferred 
from  his  wound  or  state  of  illness,  that  he  is  sensible  of  his  danger,  his 
declarations  are  good  evidence.     John's  case,  1  East,  P.  C.  357,  1  Leach, 
504  (n.)  S.  C.  The  prisoner  was  tried  for  the  rape  and  murder  of  a  young 
girl  of  sixteen.     The  deceased  lived  only  a  few  days  after  the  perpetration 
of    the   oflfence,    the   particulars   of    which   she   communicated   to    her 
aunt^  but  did  not  intimate  that  she  considered  herself  in  a  dying  condi- 
tion, or  that  she  had  any  apprehension  of  immediate  death.     It  appeared, 
however,  that  previous  to  making  this  declaration,  she  had  confessed,  had 
been  absolved,  and  had  received  extreme  unction  from  a  priest,  and  that 
these  are  considered  the  last  rites  administered   in  the   Catholic  Church, 
and   are  esteemed  sacraments   by  its  disciples.     Lord   Kilwarderiy  C.  J., 
with  the  concurrence  of  Kelly,  J.,  admitted  these  declarations  in  evidence. 
Minton's  case,  40  Geo.  3.  1  M*Nally,  386.     A  man  named  Welbourne  was 
indicted  for  poisoning  his  fellow  servant,  Elizabeth  Page.     She  declared  to 
the   surgeon  who  attended  her  that   she  was  with  child  by  Welbourne, 
and  by  his  persuasion  had  been  taking  bitter  apple  and  a  white  powder 
which  was  found  to  be  arsenic,  for  the  purpose  of  procuring  abortion. 
She  had   recently  been  in  great   pain,  and  was  extremely  ill,  apparently 
dying,  and  seeejjpd  to  be  sensible  of  her  situation  and  danger,  though  she 
did  not  say  so,  but  at  the  time  she  made  the  declaration  she  was  free  from 
pain,  mortification  having,  in  the  opinion  of  the  apothecary,  taken  place, 
and  from  being  so  free  from   pain  he  believed  that  she  thought  she  was 
getting  well.      The   declaration   was   received,   and   the   prisoner   was 

(1)  State  V.  Moody,  2  Hajw.  31.    SUte  v.  Poll,  1  Hawks,  443.  ~~ 
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foand  gailty,  bot  the  case  was  referred  to  the  judges  on  the  question,  that 
although  in  the  first  part  of  the  apothecary's  evidence,  he  swore  that  he 
nnade  the  deceased  sensible  of  her  danger  before  she  made  the  declaration, 
yet,  as  he  afterwards  said  that  at  the  time  she  made  the  declaration  she  be- 
lieved she  was  getting  better,  from  the  pain  ceasing,  tlie  evidence  ought  to 
have  been  rejected  ;  and  a  majority  of  tbe  judges  were  of  opinion,  that 
it  did  not  sufficiently  appear  that  the  deceased  knew  or  thought,  when 
she  made  the  declaration,  she  was  in  a  dying  condition  ;  on  the  contrary, 
ahe  bad  reason  to  think  that  if  she  told  what  was  the  matter  with  her  she 
might  have  relief  and  recover.  Welbourne's  case,  I  Leach,  503  (n),  1  East, 
P.  C.  358,  S.  C.  The  deceased  asked  his  surgeon  if  the  wound  was 
necessarily  mortal,  and  on  being  told  that  a  recovery  *was  just  [  *31  J 
possible,  and  that  there  had  been  an  instance  where  a  person  had  reco- 
vered from  such  a  wound,  replied  ^'  I  am  satisfied,"  and  after  this  made  a 
statement ;  it  was  held  by  Abbott^  C.  J.,  and  Park,  J.,  to  be  inadmissible 
as  a  declaration  in  articulo  mortis,  since  it  did  not  appear  that  the  de- 
ceased thought  himself  at  the  point  of  death  ;  for  being  told  that  the 
wound  was  not  necessarily  mortal,  he  might  still  have  had  a  hope  of  re- 
covery. Christie's  case,  O.  B.  1821,  Carr.  Supp.  C.  L.  202.  In  the  fol- 
lowing cases  the  declarations  were  also  held  inadmissible.  The  surgeon 
lold  the  deceased  that  there  was  no  chance  of  her  recovery,  yet,  as  she 
said  that  she  hoped  he  would  do  what  he  could  for  her,  for  the  sake  of  her 
family,  Bosanquet,  J.,  refused  to  admit  her  declarations,  on  the  ground 
that  her  expressions  to  the  surgeon  showed  a  degree  of  hope  in  her  mind, 
Crockett's  case,  4  C.  &  P.  544  (a).  It  appeared  that  on  the  Saturday  of 
the  week  preceding  the  death  of  the  deceased,  she  expressed  an  opinion 
that  she  would  not  recover,  and  made  a  declaration,  but  afterwards  on  the 
same  day  she  asked  her  nephew  if  he  thought  she  would  ^'  rise  again.''  It 
was  held  that  the  declaration  was  inadmissible,  as  the  subsequent  question 
showed  that  she  did  not  believe  her  recovery  hopeless.  Fagent's  ease,  7 
C.  and  P.  238  (6).  Where  the  expression  used  by  the  deceased  was,  "  I 
think  myself  in  great  danger,"  and  Simpson's  case,  po^f,  p.  32,  was  cited 
in  fiivor  of  the  admissibility  of  the  declaration,  PattBSon,  J.,  rejected  it, 
obsecving,  ^'  I  have  always  considered  that  in  order  to  a  statement  being 
received  as  a  dying  declaration,  it  must  be  shown  that  at  the  time  the  de- 
ceased made  it,  not  merely  that  he  considered  himself  in  danger,  but  that 
he  was  without  hopes  of  recovery."  Errington's  case,  2  Lewin,  C.  C.  148. 
See  also  Spilsbury's  case,  7  C.  and  P.  187  (c),  where  Coleridgey  J.,  held, 
that  for  the  purpose  of  determining  whether  the  declarations  ought  to  be 
received,  the  conduct  of  the  deceased  should  be  considered,  to  see  if  it 
was  that  of  a  person  convinced  that  "  death  was  at  hand,"  and  not  merely 
the  expressions  he  u§cd  respecting  his  condition. 

Interval  of  time  between  the  declaration  and  death.]     With  respect  to    \ 


the  interval  of  time  which  may  have  elapsed  between  the  uttering  of  dying 


\ 


declarations,  and  the  moment  of  death,  there  appears  to  be  no  rule  founded       ] 
on  this  circumstance  alone,  nor  is  it  consistent  with  the  principle,  upon 
which  dying  declarations  are  received  (which,  as  we  have  seen,  depends 
upon  the  state  of  declarant's  mind),  that  such  declarations  should  be  ex- 
cluded, if  not  made  within -any  precise  limits  of  time.     It  seems,  however, 


(a)  Eng.  Com.  JL  Rep.  xiz.  518.    (h)  Id.  zxxii.  501.    (e)  Id.  zzzii.  467. 
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that  it  ought  to  appear  that  the  deceased  belieyed  his  diRi^olution  impeDd-*' 
ing.  And  unquestionably  the  length  of  time  may  be  a  material  consider^^ 
ation  in  forming  an  inference  as  to  the  state  of  mind  of  the  deceased  with 
respect  to  his  expectation  of  death,  at  ihe  time  of  niaking  a  declaration, 
especially  if  the  deceased  has  not  expressed  his  sense  of  his  own  situation, 
f  *32  I  Phill.  Ev,  298,  8th  ed..  Where,  *on  the  day  of  receiving  the  injury, 
the  deceased  said  be  should  not  get  better,  and  continued  to  say-  so  tp  hia^ 
nurse  till  the  day  of  his  death,  which,  occurred  eleven  days,  afterwards,  it 
was  held  that  a  declaration  made  on  the  day  of  his  receiving,  the  injury 
was  admissible,  although  he  had  never  expressed-  to  the  surgeon  who 
attended  him  any  opinipn  either  of  hope  or  apprehension,  and  although 
the  surgeon  thought  there  was  a  probability  of  recovery  till  the  day  before 
hid  death,  which  opinion  however  was  not  coranriunicated  to  the  patient. 
Mosley's  case,  .1  Moo.  C.  C.  97  (a).  But  where  .the  proof  Qf  the  deceased's 
knowledge  of  hiV  situation  was  that  he  said  ''he  should  never  recover," 
HuUock,  B.,  rejected  the  declaration  made  seven  days  beifpre  the  death  of. 
.  the  party,  observing,  "  The  principle  on  which  declarations  in  articulo 
mortis  are  admitted  iti  evidenceyis  that  they  are  [made]  irnder  an  im- 
pression of  almost  immediate  dissolutioji«  A  man  may  receive  an  injury 
from  which  he  may  think  that  ultimately  he  shall  never  recover,  but  that 
would  not  be  sufficient  to  dispense  with  an  path."  Van  Butchell's  case, 
3  C.  and  P.  631  (6).  Where,  however,. the  party  being  confined  to  his 
bed,  said  to  his  surgeon,  '^  I  am  afraid,  doctor,  I  shall  never  get  better," 
and  soon  afterwards  made  a  statement  and  died,  HuUock^  B.,  admitted 
this  as  a  dying  declaration,  although  made  several  weeks  before  his  deiath. 
Craven's  case,  1  Lewin,  C.  C.  77.  The  surgeon  said  to  the  party,  "  You 
are  in  great  danger,",  to  which  he  answered,  ^\  I  fear  I  am,"  and  aftfer  this 
made  a  statement.  Though  he  afterwards  recovered  so  far  as  to  think 
himself  out  of  danger,  the  statement  was  admitted  by-  Bayley,  J.  Simp? 
son's  case,  1  Lewin,  C.  C.  78.  But  see  Errington's  case,  ante,  p.  31, 
contra.  The  deceased  asked  the  surgeon, "  Shall  I  recover  ?"  He  replied, 
^'  No."  The  patient  grew  better,  and  the  surgeon  changed  his  opinion, 
and  thought  she  might  get  better.  The  deceased  then  had  a  relapse,  and 
again  asked  the  surgeon  if  she  should  recover.  Ho  replied,  "  I  think  you 
will  not  recover,"  to  which  she  rejoined,  "  I  think  so  tioo."  It  was  after 
this  conversation,  but  not  immediately,  that  the  declaration  was  made. 
The  surgeon  had  attended  the  Woman  until  her  death,  but  not  regularly: 
The  question  as  to  recovery  was  not  repeated  at  any  of  his  subsequent 
visits.  Alderson,  B.,  after  consulting  PcUteson,  J.,  admitted  the.  declara- 
tion. Ashton's  case,  2  Lewin,  C.  C.  147. .  See  also  Smith's  case,  1  Lewin, 
C.  C.  81.     Bonner's  case,  aw/e,  p.  29  (1). 

■  > 

Dying  declarations— where  reduced  into  writing.]  Where  the  de- 
ceased made  three  several  declarations  at  three  several  times  in  the  course 
of  the  same  day,  as.  to  the  cause  of  the  injury  he  had  sustained  ;  and  the 
first  and  third  accounts  were  not  reduced  into  writing,  but  the  second  was 
taken  down  in  writing,  in  the  presence  of  a  niagistrate,  by  the  same  per- 
son to  whom  the  former  account  was  given  ;  the  account  in  writing  being 
retained  by  the  magistrate,  who  was  not  called,  it  was  held  (Pratt,  C.  J. 


(1)  state  V.  Ferguson,  2  Hill,  619. 
(a)  2  Eng.  Cr.  C.  96.    (b)  Eng.  Com.  L.  Rep:  xiv.  496. 
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diss.)  that  *the  accounts  given  by  the  deceased  were  distinct  facts,  and 
that  there  was  no  reason  to  exclude  the  evidence  as  to  the  first  and  third 
declaration,  because  the  prosecutor  was  disabled  from  giving  an  account  of 
the  second.  Reason's  case,  1  Str.  500.  16  IIow.  St.  Tr.tJl,  S.  C.  The 
prisoner  was  indicted  for  wilful  murder.  Depositions  of  the  deceased, 
taken  in  writing  by  a  magistrate,  in  the  hospital  where  he  lay,  but  not  in 
the  presence  of  the  prisoner,  were  offered  in  evidence,  it  being  objected 
that  these  depositions  could  not  be  read,  as  not  having  been  taken  pursu- 
ant to  the  statute  10  Car.  c.  I  (Irish),  Downs,  J.,  ordered  the  magistrate 
to  be  sworn,  and  he  having  deposed  that  the  deceased,  at  the  time  of 
making  those  depositions,  was  impressed  with  the  fear  of  immediate  death, 
his  parol  testimony  of  the  facts  declared  by  the  deceased  was  admitted. 
Callaghan's  case,  Cork  Ass.  1793,  1  M'Nally,  385. 

Where  a  dying  declaration  has  been  reduced  to  writing  and  signed  by 
the  deceased,  neither  a  copy  of  the  paper,  nor  parol  evidence  of  its  con- 
tents can  be  received.  Per  Coleridge,  J.,  Gay's  case,  7  C.  and  P.  230  (a). 
See  also  Trowter's  case,  10  Vin.  Abr.  118.     East's  P.  C.  356. 

Dying  declarations — degree. of  credit  to  be  given  to.]     With  respect 
to  the  effect  of  dying  declarations,  it  is  to  be  observed,  that  although  there 
may  have  been  an  utter  abandonment  of  all  hope  of  recovery,  it  will  often 
happen  that  the  particulars  of  the  violence,  to  which   the  deceased  has 
spoken,  were  likely  to  have  occurred  under  circumstances  of  confusion 
and  surprise  calculated  to  prevent  their  being  accurately  observed.     The 
consequences,  also,  of  the  violence  may  occasion  an  injury  to  the  mind, 
and  an  indistinctness  of  Tiiemory  as  to  the  particular  transaction.     The  de- 
ceased may  have  stated   his  inferences  from  facts,  concel-ning  which  he 
may  have  drawn  a  wrong  conclusion,  or  he  may  have  omitted  important 
particulars,  from  not  having  his  attention  called  to  them.     Such  evidence 
therefore  is  liable  to  be  very  incomplete.     He  may  naturally,  also,  be  dis- 
posed to  give  a  partial  account  of  the  occurrence,* although  possibly  not 
influenced   by  animosity  or  ill-will.     But  it  cannot  be  concealed,  ani- 
mosity and   resentment  arc  not .  unlikely  to  be  felt  in  such  a  situation. 
The  passion  of  anger  once  excited  may  not  have  been  entirely  extinguish- 
ed, even  when  all  hope  of  life  is  lost.     See  Crockett's  case,  4  G.  and  P. 
544  (6),  ante,  p.  31,  where  the  declaration  was,  **  that  damned  man  has 
poisoned  me."     If  these  observations  are  founded   upon  the  common  ex- 
perience of  human  nature,  it  is  necessary  to  be  cautious  in   receiving  im- 
pressions from  accounts  given   by  persons  in  a  dying  state;  especially 
when  it  is  considered  that  they  cannot  be  subjected  to  the  power  of  cross- 
examination;    a  power,  quite  as  necessary,  for  securing  the  truth  as  the 
religious  obligation  of  an  oath   can  be.     The  security  also,  which  courts 
of  justice  have  in  ordinary   cases,  for  enforcing  truth,  by  the   terms  of 
punishment  and  the  penalties  of  perjury  cannot  exist  iu  this  case.     The 
remark  before  made,  on  verbal  statements,  which  have  been   heard  and 
reported  *by  witnesses,  applies  equally  to   dying  declarations,    [  *34  ] 
namely,  that  ihey  are  hable  to  be  misunderstood  and  misreported,  from 
inattention,  from  misunderstanding,' or  from,  infirmity  of  memory.     In  one 
of  the  latest  cases  upon  the  subject,  this  species  of  proof  is  spoken  of  as 
an  anomaly,  and  contrary  to  all  the  general  rules  of  evidence,  yet  as  hav- 
-'    ■  '     .  ■         - .    .     .     t   ■ .  ■  .         ■..■■■■■  I  ....■ . —        ■  ■  ■ 
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ing^  where  it  is  received,  the  greatest  weight  with  juries.  Per  Coleridge, 
J.,  Spilsbury's  case,  7  C,  and  P.  196(a).  Phill.  Ev.  305,  8th  ed. 
*^  When  a  party  comes  to  the  conviction  that  he  is  about  to  die,  he  is  in 
the  same  practical  state  a&  if  called  on  in  a  court  of  justice  under  the 
sanction  of  an  oath,  and  his  declarations  as  to  the  cause  of  his  death  are 
considered  equal  to  an  oath,  but  they  are,  nevertheless,  open  to  observa- 
tion. For  though  the  sanction  is  the  same,  the  opportunity  of  investigat- 
ing the  truth  is  very  difierent,  and  therefore  the  accused  is  entitled  to 
every  allowance  and  benefit  that  he  may  have  lost,  by  the  absence  of  the 
opportunity  of  more  full  investigation  by  the  means  of  cross-examina- 
tion/'    Per  Aldersotiy  B.,  Ashton's  case,  2  Lewin,  C.  C.  147. 

Dying  declarations — evidence  in  answer  to  proof  of.]  As  the  decla- 
rations of  a  dying  man  are  admitted,  on  a  supposition  that  in  his  awful 
situation,  on  the  confines  of  a  future  world,  he  had  no  motive  to  misrep- 
resent, but,  on  the  contrary,  the  strongest  motives  to  speak  without  dis- 
guise and  without  malice,  it  necessarily  follows  that  the  party  against 
whom  they  are  produced. in  evidence  may  enter  into  the  particulars  of  his 
state  of  mind,  and  of  his  behavior  in  his  last  moments ;  and  may  be  al- 
lowed to  show  that  the  deceased  was  not  of  such  a  character,  as  was 
likely  to  be  impressed  with  a  religious  sense  of  his  approaching  dissolution* 
1  Phill.  Ev.  238,  7th  ed. 
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Qround  of  admissibility,]  The  confessions  of  prisoners  are  received 
in  evidence  upon  the  same  principle  upon  which  admissions  in  civil  suits 
are  received,  viz.,  the  presumption  that  a  person  will  not  make  an  untrue 
statement  militating  against  his  own  interest.     Phill.  Ev.  419,  8th  ed. 


(o)  Eng.  Com.  L.  Rep.  xxxii.  487. 
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JSffed  oft  in  general.]  A  voluntary  confession  made  by  a  person  who 
has  committed  an  ofience,  is  evidence  against  him,  upon  which  he  may  be 
convicted,  although  the  confession  is  totally  uncorroborated  by  other  evi- 
dence (1).  Wheeting*s  case,  1  Leach,  311  (n).  Eldridge's  case,  Russ. 
and  Ry.  440  (a).  And  even  where  there  is  no  other  proof  of  the  corpus 
deUctiy  as  where,  on  an  indictment  for  robbery,  the  party  robbed  did  not 
appear  at  the  trial,  it  was  held  by  the  twelve  judges,  that  the  prisoner  was 
properly  convicted  on  his  own  confession.  Falkner*s  case,  Russ.  and  Ry. 
481  (6).     See  also  White's  case,  Id.  508  (c).     Tippet's  case,  Id.  509  (d). 

♦With  regard  to  the  degree  of  credit,  which  a  jury  ought  to  [  *36  ] 
attach  to  a  confession,  much  difference  of  opinion  has  existed  (2).  By 
some,  it  has  been  considered  as  forming  the  highest  and  most  satisfactory 
evidence  of  guilt.  Grose,  J.,  delivering  opinion  of  the  judges  in 
Lambe's  case,  2  Leach,  554.  The  voluntary  confession  of  the  party  in 
interest,  says  Chief  Baron  Gilbert,  is  reckoned  the  best  evidence,  for,  if  a 
man  swearing  for  his  interest  can  give  no  credit,  he  must  certainly  give 
most  credit  when  he  swears  against  it.  Gilb.  £v.  137.  So  it  is  stated 
by  the  court  in  Warickshall's  case,  1  Leach,  263,  that  a  free  and  volunta- 
ry confession  is  deserving  of  the  highest  credit,  because  it  is  presumed  to 
flow  from  the  highest  sense  of  guilt,  and  therefore,  it  is  admitted  as  proof 
of  the  crime  to  which  it  refers.  On  the  other  hand,  it  is  said  by  Mr.  Jus- 
tice Foster^  {Discourses,  243,)  that  hasty  confessions  made  to  persons 
having  no  authority  to  examine,  are  the  weakest  and  most  suspicious  of 
all  eyidence.  Proof  may  be  too  easily  procured,  words  are  often  misre- 
ported,  through  ignorance,  inattention,  or  malice,  and  they  are  extremely 
liable  to  misconstruction.  Moreover,  this  evidence  is  not,  in  the  usual 
course  of  things,  to  be  disproved  by  that  sort  of  negative  evidence,  by 
which  the  proof  of  plain  facts  may  be  and  often  is  confronted.  This 
opinion  has  also  been  adopted  by  Sir  W.  Blackstone.  4  Com.  357.  It 
has  been  said,  that  it  is  not  to  be  conceived  that  a  man  would  be  induced 
to  make  a  free  &nd  voluntary  confession  of  guilt,  so  contrary  to  the  feel- 
ings and  principles  of  human  nature,  if  the  facts  confessed  were  not  true. 
1  Phill.  Ev.  110.  (7th  ed.)  It  cannot  be  doubted,  however,  that  in- 
stances have  occasionally  occurred,  in  which  innocent  persons  confessed 
themselves  guilty  of  crimes  of  the  gravest  nature.  Three  men  were  tried 
and  convicted  of  the  murder  of  a  Mr.  Harrison.  One  of  them  confessed 
himself  guilty  of  the  fact,  under  a  promise  of  pardon ;  the  confession, 
therefore,  was  not  given  in  evidence  against  him,  and  a  few  years  after- 
wards, it  appeared  that  Mr.  Harrison  was  alive.  MS.  case,  cited  1  Leach, 
264,  (n).  Mr.  Phillipps  also,  in  the  last  edition  of  his  work,  after  stating 
that  in  criminal  cases  a  confession  carries  with  it  a  greater  probability  of 
truth  than  a  confession  in  civil  suits,  the  consequences  being  more  serious 

(1)  State  V.  GuUd,  5  Halst.  163.    The  People  v.  MTall,  1  Wheeler'»  Cr.  C.  108. 

(2)  Confeflsions  oaght  alw&ys  to  be  received  with  great  caution,  lert  the  lu^iaee  of  the 
witness  should  be  substituted  for  that  of  the  accused.  Law  v.  Merril,  6  Wend.  268.  Malin  v. 
Malin,  1  Id.  625.     State  v.  Gardiner,  Wright's  Rep.  393.  '  ... 

The  confession  of  an  infant  is  competent,  but  the  jury  should  be  careful  in  weig[hing  it. 
Mather  v.  Clark,  2  Aik.  209.  A  boy  of  twelve  years  and  five  months  may  be  convicted  on 
his  own  confession  and  executed.  Capacity  to  commit  a  crime,  necessarilv  supposes  capacity 
to  confess  it.  State  v.  Guild,  5  Halst.  163.  See  also  Comm.  v.  Yard,  Mina  s  Trial,  >.  10, 
the  caM  of  a  boy  of  twelve  years,  where  it  was  left  to  the  jury,  (the  point  being  dbttbtfbl)  to 
determine  as  a  matter  of  iact,  whether  the  confession  was  voluntary.  State  v.  Aaron,  1 
Southard,  231,  the  case  of  a  boy  ten  years  old.    Case  of  Stage  &  al.  5  Rogers'  Rec.  177. 

(fl)  1  Eng.  C.  C.  440.     (*)  1  Ibid.  481.     (c)  1  Ibid.  608.     (d)  1  Ibid.  609. 
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and  highly  penal  '*  habemus  optimum  teatemy  confitentem  reum,*'  adds, 
"  But  it  is  to  be  observed  there  may  not  unfrequently  be  motives  of  hop© 
and  fear  inducing  a  person  to  make  an  untrue  confession  which  seldom 
operate  in  the  ca^e  of  admissions.  And  further,  in  consequence  also  of 
the  universal  eagerness  and  zeal  which  prevail  for  the  detection  of  guilt 
when  offences  occur  of  an  aggravated  character,  in  consequence  also  of 
the  necessity  of  using  testimony  of  suspicious  witnesses  for  the  discovery 
of  secret  crimes,  the  evidence  of  confessions  is  subject,  in  a  very  remark- 
able degree  to  the  imperfections  attaching  generally  to  hearsay  evidence. 
See  per  Alderson  B.,  Simons'  case,  6  C.  and  P.  541  (a).  Also  5  C.  and 
P.  542 T6).  For  these  reasons  the  statements  of  prisoners  are  often  ex- 
cluded from  being  given  in  evidence  in  cases  where  they"  would  be  unob- 
jectionable as  the  admissions  of  a  party  to  a  civil  suit."  Phill.  £v.  419, 
8th  ed. 

[  *37  ]  *Mu8t  be  voluntary — cases  in  which  confessions  have  been  held 
inadmissible  after  promises,  &fC.]  A  confession  is  not  admissible  in  evid- 
ence, unless  it  was  made  freely  and  voluntarily,  and  not  under  the  influence  of 
promises  or  threats.  "  A  confession  forced  from  the  mind  by  the  flattery 
of  hope  or  the  torture  of  fear,  comes  in  so  questionable  a  shape,  when  it  is 
to  be  considered  the  evidence  of  guilt,,  that  no  credit  ought  to  be  given  to 
it,  and  therefore  it  is  rejected."  iPer  Cur.  Warickshall's  case,  1  Leach, 
263. 

The  rule  extends  to  all  statements  by  a  prisoner  which  may  affect  him 
criminally,  though  in  terms  they  charge  another  person  ;  Enoch's  case,  5 
C.  and  P.  540  yc]  ;  or  purport  to  be  a  refusal  to  confess.  Tyler's  case,  I 
C.  and  P.  129  (n.)  (d).     Phill.  Ev.  423,  8th  edit.  (n). 

With  regard  to  what  is  such  a  promise  or  threat  as  will  exclude  a  con- 
fession, it  is  laid  down  by  Mr.  East,  2  P.  C.  659,  that  sdying  to  the  pri- 
soner, it  will  be  .worse  for  him  if  he  do  not  confess,  or  that  it  will  be  bet- 
ter for  him  if  he  do,  is  sufficient  to  exclude  the  confession  according  to 
constant  experience.  Thus  where  a  surgeon  called  in  to  a  prisoner, 
under  a  charge  of  murder,  said  to  her,  "you  are  under  suspicion  of  this, 
and  you  had  better  tell  all  you  know ;"  and  after  this,  the  prisoner  made 
a  statement  to  the  surgeon.  Mr.  Justice  James  Parke,  after  conferring  with 
Mr.  Justice  LUtledale,  held  that  evidence  of  this  statement  was  inad- 
missible. Kingston's  case,  4  C.  and  P.  387  (e).  So  where  a  constable 
said  to  a  prisoner  charged  with  larceny,  "  It  is  of  no  use  for  you  to  deny 
it ;  for  there  are  the  man  and  boy  who  wilfsay  they  saw  you  do  it ;"  a 
confession  made  after  this,  was  rejeced  by  Gurneij,  B.  Mill's  case,  6 
C.  and  P.  146(/).  So  where  the  words  were,  "It  woul^  have  been 
better  if  you  had  told  at  first."  Walkley's  case,  6  C.  and  P.  175  (^). 
So  where  the  prosecutor  said,  "If  you  will  tell  me  where  the  property  is, 
I  will  be  favorable  to  you ;"  Gould,  J.  rejected  the  evidence,  saying, 
that  the  slightest  hope  of  mercy  held  out  to  a  prisoner  to  induce  him  to 
disclose  the  fact,  was  sufficient  to  invalidate  a. confession.  Cass's  case, 
1  Leach,  293  (n).  So  where  the  prosecutor,  on  the  prisoner,  who  had 
stolen  his  money,  being  apprehended,  said,  "  He  only  wanted  his  money, 
and  if  the  prisoner  gave  him  that  he  might  go  to  the  devil  if  he  pleas- 
ed," upon  which  the  prisoner  pulled  some  money  out  of  his  pocket,  and 

(a)  Enjf.  Com.  L.  Rep.  xxy.  532.     (b)  Id.  xxiv.  448.     (c)  Id.  zxiy.  446.     (d)  Id.  xi.  3^. 

(r)  Id;  xix.  434.     (/)  Id.  XXV.  324.     (^)  Id.  xxv.  349. 
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said  it  was  all  he  bad  left  of  it  ;  it  was  held  by  a  majority  of  the  judges 
that  this  evidence  was  inadmissible.  Jones'  case,  Russ.  and  Ry.  152  (a) ; 
Sed  vide  Griffin's  case,  Id.  151  (6),  post.  Where  a  prisoner  in  custody 
said  to  the  officer  in  charge  of  him,  **  If  you  will  give  nie  a  glass  of  gin, 

1  will  tell  you  all  about  it ;"  and  two  glasses  of  gia  being  given  to  him,  he 
made  a  full  confession  of  his  guilt,  Best,  J.,  considered  it  as  very  improp- 
erly obtained,  and  inadmissible  in  evidence.  Sexton's  case,  Chetw. 
Burn,  tit.  ^^  Confession J^  But  the  authority  of  this  case  has  been  doubted 
by  an  able  text  writer.  1  Deacon,  Dig.  Cr.  Law,  424  (w.)  It  certainly 
differs  from  the  former  decisions  in  the  circumstance  of  the  offer  to 
confess  coming,  in  the  first  instance,  from  the  prisoner.  So  where  a 
confession  is  made  with  a  view,  and  under  the  hope  of  being  thereby  permit- 
ted to  turn  king's  evidence,  it  is  not  admissible.    *HaIFs  case,  cited,  [  *38] 

2  Leach  559.  Though  if  he  is  admitted,  and  refuses  to  give  evidence  on 
the  trial  of  his  accomplices,  he  may  be  convicted  upon  such  confession. 
Hurley's  case,  Stark.  Ev.  part  iv.  p.  23,  1st  ed.f  If  a  confession  has 
been  obtained  from  a  prisoner  by  undue  means,  any  statement  afterwards 
made  by  him  under  the  influence  of  that  confession  cannot  be  admit- 
ted. White's  case,  M.  T.  1800;  1  Phill.  Ev.  Ill  (7th  ed.)  Bee  post  y 
p.  41. 

The  confession  of  a  servant  girl,  fifteen  years  old,  occasioned  by  re- 
peated applications  by  a  neighbor  of  the  prosecutor,  and  by  his  wife's  mo- 
ther, amounting  to  threats  and  promises,  was  held  by  the  judges  to  be  in- 
admissible. Simpson's  case,  1  Moody,  C.  C.  410(c).  The  prisoner,  a 
servant  girl  aged  thirteen,  was  indicted  for  attempting  to  set  fire  to  her 
master's  house.  After  the  attempt  was  discovered  her  mistress  said  to 
her,  "  Mary,  my  girl,  if  you  are  guilty  do  confess ;  it  will  perhaps  save 
your  neck:  you  will  have  to  go  to  prison  ;  if  W.  II.  (another  person  sus- 
pected, and  whom  the  prisoner  had  charged)  is  found  clear  the  guilt 
will  fall  on  you."  She  made  no  answer.  The  mistress  then  said,  "  Pray 
tell  me  if  you  did  it  ?"  The  prisoner  then  confessed.  Ttie  point  being 
reserved,  the  judges  thought  the  confession  ought  not  to  have  been  re- 
ceived. Upchurch's  case,  1  Moo.  C.  C.  465  [d).  On  the  examination 
of  the  prisoner  before  the  committing  magistrate  upon  a  charge  of  felony, 
the  magistrate's  clerk  told  him  not  to  say  anything  ^to  prejudice  himself, 
as  what  he  said  would  be  taken  down  "and  used  for  bim  and  against 
him  at  his  trial."  Coleridge,  J.,  held  that  tliis  was  an  inducement  to 
the  prisoner  to  make  a  confession  made  by  a  person  in  authority,  and 
that  the  prisoner's  statement,  which  had  been  taken  down  and  signed, 
could  not  be  received  in  evidence.  Drew's  case,  8  C.  and  P..  140  (c). 
Where  it  appeared  that  the  constable  had  taken  the  prisoner  to  a  public 
house,  and  the  latter,  in  consequence  of  inducements  held  out  by  the 
innkeeper,  made  a  confession  to  him  in  the  presence  of  the  constable  who 
did  not  caution  the*  prisoner  in  any  way,  Alder  son,  B.,  expressed  a  very 
strong  opinion  against  its  admissibility  ;  but  as  there  were  opinions  which 
he  was  bound  t6  respect  opposed  to  his  own,  his  lordship  thought  he  had 
better  receive  the  evidence,  and,  if  necessary,  reserve  the  point  for  the 
consideration  of  the  judges.  The  prisoner  was  acquitted.  Pountney's 
case,  7C.  andP.  302{/). 

f  New  cd.  vol.  ii.  p.  12,  n. 

(a)  1  Eng.  C.  C.  152.    {b)  I  Ibid.  151.    (c)  2  Ibid.  410.    (rf)  2  Ibid.  465.    (c)  Eng.  Com.  L. 

Rep.  xxxiv.  327.     (/)  Id.  xxxii.  516. 
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There  is  a  diiTerence  of  opinion  among  the  judges,  whether  a  confession 
to  a  person  who  has  no  authority  after  an  inducement  held  out  by  that 
person,  is  receivable  in  evidence.  Spencer's  case,  7  C.  and  P.  776  (a), 
see  post,  p.  44. 

Must  be  voluntary — ca^es  in  which  confessions  have  been  held  admis- 
sible.]    It  is  not  every  hope  of  favor  held  out  to  a  prisoner  that  will  ren- 
der a  confession  afterwards  made  by  him  inadmissible,  the  promise  must 
have  some  reference  to  his  escape  from  the  charge.     Thus  where  a  man 
and  his  wife  were  in  prison  in  separate  rooms,  on  a  charge  of  stealing  and 
receiving,  and  the  constable  said  to  the  man,  "  If  you  will  tell  where  the 
property  is,  you  shall  see  your  wife,"  Patteson,  J.,  held  that  a  confession 
made  afterwards  was  admissible.     Lloyd's  case,  6  C.  and  P.  393  (6)  (1). 
[  *39  J       *The  threats  or  promises  must  have  reference  to  some  temporal 
advantage,  in  order  to  invalidate  a  confession.     Where  a  prisoner  accused 
of  a  murder,  had  repeated  interviews  with  a  clergyman,  who  urged  him  to 
repentance,  telling  him  that  "  before  God  it  would  be  better  for  him  to 
confess  his  sins,"  that  "  his  fears  respecting  his  participation  in  the  dread- 
ful deed  were  fully  confirmed,  and  that,  while  he  was  in  that  state  of  mind, 
he  (the  chaplain)  could  afford  him  no  consolation  by  prayer,"  and  subse- 
quently to  these  exhortations,  the  prisoner  made  a  confession  ;  the  judges 
were  unanimously  of  opinion  that  it  was  properly  received  in  evidence, 
and  the  prisoner  was  executed.     Gilham's  case,  1  Moody,  C.  C.  186  (c)  ; 
2  Russ.  648,  S.  C,     The  prisoner  being  charged  with  setting  fire  to  an 
outhouse,  her  mislres*  pressed  her  to  confess,  telling  her  amongst  other 
things,  that  if  she  would  repent  and  confess,  Gt>d  would  forgive  her,  but 
she   concealed   from  her  that  siie  would  not  forgive  her  herself.     The 
prisoner  having  confessed,  another  person,  the  next  day,  in  her  mistress's 
sight,  though  out  of  her  hearing,  told  her  that  her  mistress  said  she  had 
confessed,  and  drew  from  her  a  second  confession.     Lord  Eldon,  C.  J., 
admitted  the  confessions,  and  the  prisoner  was  convicted.     The  jury  on 
having  the  confessions  put  to  them,  thought  the  first  confession  made  under 
a  hope  of  favor  here,  and  the  second  under  the  influence  of  having  made 
the  first.     On  a  case  reserved,  the  judges  were  of  opinion  that  these  points 
were  not  for  the  jury ;  but  that  if  Lord  Eldon  agreed 'with  the  jury  (which 
he  did),  the  confessions  were  not  receivable ;  but  many  of  the  judges 
thought  the  expressions  not  calculated  to  raise  hopes  of  favor  here,  and  if 
not,  the  confessions  were  evidence.     Nutc's  case,  Chetw.  Burn,  til.  Con- 
fession, 2  Russ.  648.  . 

There  is  some  difiiculty  in  saying  what  is  such  a  threat  as  will  influence 
the  validity  of  a  confession  (2).  In  the  following  case  the  circumstances 
were  held  not  to  operate  as  a  threat  or  promise.  The  chief  oflicer  of  the 
police  at  Liverpool,  stated  that  on  the  18th  November,  the  prisoner  was 
apprehended  by  his  direction  without  any  warrant,  between  twelve  and 
one  o'clock  ;  and  that  he  was  carried  to  the  police  ofl[ice  about  one  o'clock. 
The  magistrates  were  then  sitting  at  a  very  short  distance,  and  continued 

- 

(1)  A  confession,  made  under  representations  of  the  infamy  which  would  attend  the  con- 
ceakoent,  made  in  great  agitation,  but  without  threats  or  promises,  is  admissible.  State  r. 
Crank,  2  Bailey,  66. 

(2)  The  People  v.  Rankin,  2  Wheeler's  C.  C.  467.  People  v.  Johnson,  Ibid.  ,378.  State  v. 
Aaron,  1  Southard,  231. 

(a)  Eng.  Com.  L.  Rep.  xxxii.  731.    (ft)  Id.  xxv.  454     (r)  2  Eng.  C.  C.  186. 
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sitting  till  between  two  and  three,  but  the  prisoner  was  not  carried  before 
them,  because  the  police  officer  was  engaged  elsewhere.  The  officer 
ordered  the  prisoner  to  Bridewell  of  his  own  authority,  between  four  and 
five  o'clock,  and  between  five  and  six  o'clock  he  told  the  prisoner,  that  in 
consequence  of  the  falsehoods  he  had  told,  and  the  prevarications  he  had 
made,  there  was  no  doubt  but  he  had  set  the  premises  on"*  fire,  and  he 
therefore  asked  him  if  any  person  had  been  concerned  with  him,  or  in- 
duced him  to  do  it  ?  The  prisoner  said  he  had  not  done  it.  The  officer 
replied  that  he  would  not  have  told  so  many  falsehoods  as  he  had,  if  he 
had  not  been  concerned  in  it,  and  he  again  asked  him  if  any  body  had 
induced  him  to  do  it  ?  The  prisoner  then  began  to  cry  and  made  a  full 
confession.  The  prisoner  was  taken  before  he  had  dined,  and  had  had 
no  food  from  the  time  he  was  apprehended  until  after  his  confession. 
Mr.  Justice  Bayley  thought  it  deserved  consideration,  whctheir  a  confes- 
sion so  obtained,  *when  the  detention  of  the  prisoner  was  perhaps  [  *40  ] 
illegal,  and  where  the  conduct  of  the  officer  was  likely  to  intimidate,  was 
admissible  in  evidence ;  and  reserved  the  point  for  the  opinion  of  the 
judges,  a  majority  of  whom  held  the  confession  rightiv  received,  on  the 
ground  that  no  threat  or  promise  had  been  used.  Hest,  C.  J.,  Bayley^ 
and  Holraydy  JJ.,  were  of  a  contrary  opinion.  Thornton's  case,  1  Moody, 
C.  C.  27  (a).  Where,  on  a  prisoner  being  brought  up  for  examination, 
the  magistrate  told  him  that  his  wife  had  already  confessed  the  whole,  and 
that  there  was  enough  against  him  to  send  a  bill  before  the  grand  jury, 
upon  which  the  prisoner  immediately  made  a  confession  ;  the  reception  of 
the  confession  was  objected  to,  on  the  ground  of  its  having  been  made 
upon  a  threat,  but  Parke,  J.,  overruled  the  objection,  saying,  that  he  rather 
considered  it  as  a  caution.  Wright's  case,  I  Lewin,  C.  C.  48.  Where  a 
prisoner,  charged  with  arson,  was  told  '^  that  there  was  a  very  serious  oath 
laid  against  her  by  B.  B.„  who  had  sworn  that  she  had  set  fire  to  O.'s 
rick,"  a  confession  afterwards  made  by  the  prisoner,  was  received  in  evi- 
dence.    Long's  case,  6  C.  and  P.  179  (6). 

A  boy  not  fourteen  was  charged  with  murder.  A  man  who  was  present 
when  he  was  taken  up,  but  who  was  not  a  constable,  said  to  him,  '^  Now 
knee]  you  down  by  the  side  of  me  and  tell  me  the  truth."  The  boy  having 
knelt  down  the  man  continued,  **  I  am  going  to  ask  you  a  very  serious 
question,  and  I  hope  you  will  tell  me  the  truth  in  the  presence  of  the  Al- 
mighty." The  boy  having  made  certain  statements  in  answer  to  questions 
thus  put  to  him,  their  admissibility  in  evidence  was  reserved  for  the  con- 
sideration of  the  judges,  who  were  unanimous  that  the  confession  was 
strictly  admissible,  but  they  much  disapproved  of  the  mode  in  which  it  was 
obtained.  The  prisoner's  life  was  saved,  and  he  was  transported  for  life. 
Wild's  case,  1  Moody,  C.  C.  452  (c).  Where  the  committing  magistrate 
told  the  prisoner  "  to  be  sure  to  tell  the  truth,"  upon  which  the  prisoner 
made  a  statement,  it  was  held  that  such  statement  was  admissible  in  evi- 
dence.    Court's  case,  7  C.  and  P.  486  (d),  per  lAttledale,  J. 

Inducement  to  confess — where  held  to  have  ceased.]  Although  a  con- 
fession made  under  the  influence  of  a  promise  or  a  threat  is  inadmissible, 
there  are  yet  many  cases  in  which  it  has  been  held,  that  notwithstanding 


{a)  2  Eng.  C.  C.  27.    (ft)  Eng.  Com.  L.  Rep.  xxv.343.    (r)  2  Eng.  C.  C.  452.    (rf)  Eng. 

Com.  L.  Rep.  xxxii.  505. 
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such  threat  or  promise  may  have  been  made  use  of,  the  confession  is  to  be 
received,  if  it  has  been  made  under  such  circumstances  as  to  create  a  rea- 
sonable presumption,  that  the  threat  or  promise  had  no  influence,  or  had 
ceased  to  have  any  influence  npon  the  mind  of  the  party  (1). 
•  Thus  if  the  impression  that  a  confession  is  likely  to  benefit  him  haJs  been  re- 
moved from  the  mind  of  a  prisoner,  what  he  says  will  be  evidence  against  him, 
although  he  has  been  advised  to  confess.  Where  the  prisoner,  on  being  ta- 
ken into  custody,  had  been  told  by  a  person  who  came  to  assist  the  constable, 
that  it  would  be  better  for  him  to  confess,  but  on  his  being  examined  before 
the  committing  magistrate  on  the  following  day,  was  freqi/ently  cau- 
tioned by  the  magistrate  to  say  nothing  against  himself,  a  confession  under 
these  circumstanres  was  held  by  Mr.  Justice  Bayley  to  be  clearly  admis- 
f  *41  ]  sible.  *Lingnte's  case,  1815.  Phill.  Ev.  431,  8th  ed.  So  where 
it  appear^  that  a  constable  told  a  prisoner  he  might  do  himself  some  good 
by  confessing,  and  the  prisoner  afterwards  asked  tlie  magistrate  if  it  would 
be  any  benefit  to  him  to  confess,  on- which  the  magistrate  said,  he  would 
not  say  it  would  ;  the  prisoner  havi n^r  afterwards,  on  his  way  to  prison, 
made  a  confession  to  another  constable,  And  again  in  prison,  to  another 
magistrate  ;  the  judges  unanimously  held  that  tlie  confessions  were  admis- 
sible in  evidence,  on  the  ground  that  the  magistrate's  answer  was  suHicient 
to  efface  any  expectation  which  the  constable  might  have  raised.  Hosier's 
case,  East.  T.  1821.  Phill.  Ev.  431.  So  it  has  been  held  to  be  no*  ob- 
jection to  a  confession  made  before  a  magistrate,  that  the- prosecutor,  who 
was  present,  first  desired,  the  prisoner  to  speak  the  truth,  and  suggested 
that  he  had  better  speak  out ;  as  the  magistrate  or  his  clerk  immediately 
checked  the  prosecutor,  desiring  the  prisoner  not  to  regard  him,  but  say 
what  he  thought  proper.  Edwards'  case,  East.  T.  1802.  Phill.  Ev. 
431.  A  prisoner  charged  with  murder  was  visited  by  a  magistrate,  who 
told  him  that  if  he  was  not  the  man  who  struck  the  fatal  blow  he  would 
use  all  his  endeavors  and  influence  to  prevent  ah/ ill  consequences  from 
falHng  on  him,  if  he  would  disclose  what  he  knew  of  the  murder.  The 
matifistrate  wrote  to  the  secretary  of  state,  who  returned*  an  answer,  that 
mercy  could  not  be  extended  to  the  prisoner  ;•  which  answ^er  was  corhmu-* 
nicated  to  the  prisoner,  wIk)  afterwards  sent  for  the  coroner,  and  desired  to 
make  a  statement  to  him.  The. coroner  cautioned  him,  and  added  that  no 
hopes  or  promise  of  pardon  could  be  held  out  to  hirp*  Litiledak,  J.,  ruled 
that  a  confession  subsequently  made  by  the  prisoner  to  the  coroner  was 
admissible,  for  that  the  caution  given  by  the  latter  must  be  taken  to  have 
cpmpletely  put  an  end  to  all  the  hopes  that  had  been  held  out.  Ciewes's 
case,  4  C.  and  P.  224.  (a)  See  also  Howes'  case,  6  C.  and  P.  404  (6).  A 
girl  charged  with  poisoning  was  told  by  her  mistress,  that  if  she  did  not 
tell  all  about  it  that  night,  the  constable  would  be  sent  for  next  morning 
to  take  her  to  S.  (meaning  before  the  magistrates  there),  upon  which  the 
prisoner  made  a  statenicnt.  The  next  morning  n  constable  was  sent  for, 
who  took  the.  prisoner  into  custody,  and  on  the  way  to  the  magistrates, 
without  any  inducement  from  the  constable,  she  confessed  to  him.  Boaan- 
quet,  J.  said,  ^^  I  think  this*  statement  receivable.     The  inducement  was. 


(1)  Moore  r.  The  Common weahh,  2  Leigh,  701.  The  presumption  is  that  the  influence  of 
the  threats  pr  promises  continues.  State  v.  Guild,  5  Halst.  163.  Case  of  Bowerhan  and  al. 
4  Rogers'  Rec.  136.    Case  of  Stage  and  al.,  5  Id.  177.     Case  of  Milligan  and  an.  6  Id.  69. 

(a)  Eng.  Com.L.  Rep.  ziz.  356.    \b)  Id!  xzv.  45^. 


Confessions,  .  .41 

■ 

that  if  she  confessed  that  night  the  constable  would  not  be  sent  for,  and 
she  would  not  be  taken  before  the  magistrates.  Now  she  must  have 
known,  when  she  made  this  statement,  that  the  constable  was  taking  her 
lo  the  mgistrates.  The  inducement  therefore  was  at  an  end."  Richard's 
case,  5  C.  and  P.  318  (a;. 

Inducement  to  confess — where  held  not  to  have  ceased.]  It  is  said  by 
Mr;  Justice  Buller,  that  there  must  be  very  strong  evidence  of  an  explicit 
warning  by  a  magistrate  not  to  rely  on  any  expected  favor,  and  that  it  ought 
most  clearly  to  appear,  that  the  prisoner  thoroughly  understood  such  warn- 
ing, before  his  subseauent  confession  can  be  given  in  evidence.  2  East, 
P.  C.  658.  Iii  the  following  case  the  warning  wa3  not  considered  sufficient. 
A  confession  having  *been  improperly  obtained,  by  giving  the  prisoner  [*42]  . 
two  glasses  of  ^n,  the  officer  to  wfaom  it  had  been  made,  read  it  over  to  the 
prisoner,  before  a  magistrate,  who  told  the  prisoner  that  the  offence  imputed 
to  him  affected  his  Hfe,  and  that  a  confession  might  do  him  harm.  The 
prisoner  said^  that  what  had  been  read  to  him  was  the  truth,  and  signed 
the  papers.  Best,  J.,  considered  the  second  confession,  as  well  aa  the 
first  inadmissible  ;  and  said  that  had  the  magistrate  known  that  the  officer 
had  given  the  prisoner  gin,  he  could,  no  doubt,  have  tcld  the  prisoner, 
that  what  he  had  already  said  could  not  be  given  evidence  against  him  ; 
and  that  it  was  for  him  to  consider  whether  he  would  make  a  second  con- 
fession. If  the  prisoner  had  been  told  this,  what  he  afterwards  said  would 
have  been  evidence  against  him ;  but  for  want  of  this  information  jie 
might  think  that  he  could  not  make  his  case  worse  than  he  had  already 
made  it,  and  under  this  impression  might  sign  the  confession  before  the 
magistrate.  Sexton's  case,  Burn,  tit.  ^^  Confessions."  So  where  the  com- 
mitting magistrate  told  the  prisoner,  that  if  he  would  make  a  confession, 
he  would  do  all  he  could  for  him  ;  and  no  confession  was  then  made,  but 
after  his  committal  th^  prisoner  made  a  statement  to  the  turnkey,  who 
held  out  no  inducement,  and  gave  tio  caution,  Parke,  L,  said  he  thought 
the  evidence  ought  not  to  be  received  after  what  the  committing  magis- 
trate had  said  to  the  prisoner,  more  .especially  as  the  turnkey  had  not 
given  any  caution.     Cooper's  case,  5  C.  and  P.  535  (6). 

The  constable  having  a  search  warrant  found  the  two  hams  charged  in 
the  indictment  in  the  prisoner's  house,  and  therefore  in  the  presence  of 
one  of  the  prosecutors  said  to  the  prisoner,  ''  You  had  better  tell  all  about 
it."  The  prisoner  then  made  a  confession,  which  it  was  aditiitted  could 
Act  be  given  in  evidence.  In  the  afternoon  of  the  same  day  another  of 
the  prosecutors  went  to  the  prisoner's  house  and  entered  into  conversation 
with  her  about  the  hams,  when  she  repeated  the  confession  she  had  made 
to  the  constable  in  the  morning,  but  no  promise  or  menace  was  on  this 
occasion  held  out  to  her.  Taunton,  J.,  said  that  the  second  confession 
was  not  receivable,  it  being  impossible  .  to  say  that  it  was  not  induced  by 
the  promise  which  the  constable  made  to  the  prisoner  in  the  morning. 
MeynelFs  case,  2  Lewin,  C.  C.  12-2. 

The  prisoner,  who  was  indicted  for  murder,  worked  at  a  colliery,  and 
some  suspicion  having  fallen  upon  him,  the  overlooker  charged  him  with 
the  murder.  *  The  prisoner  denied  having  been  near  the  place.  Presently 
the  overlooker  called  his  attention  to  certain  statements  made  by  his  wife 
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(a)  Eng-  Com.  L.  Rep.  xxiv.  338.     (h)  Id.  xxiv.  .444? 
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and  sister,  which  were  inconsistent  with  his  own,  and  added,  that  there 
was  no  doubt  he  would  be  found  guilty,  it  would  be  better  for  him  if  he 
would  confess.  A  constable  then  came  in,  and  said  to  the  overlooker  in 
a  tone  loud  enough  for  tne  prisoner  to  hear,  '*  Robert,  do  not  make  hiin 
any  promises."  The  prisoner  then  made  a  confession.  Patteson^  J.^ 
'*  That  will  not  do.  The  constable  ought  to  have  done  something  to  re- 
move the  impression  from  the  prisoner's  mind."  The  overlooker  in  about 
ten  minutes  after  the  above  confession  delivered  the  prisoner  to  another 
[  *43  ]  constable,  who  stated  that  when  he  received  the  prisoner,  *the 
overlooker  told  him  (but  not  in  the  prisoner's  hearing)  that  the  prisoner 
had  confessed.  That  he  took  the  prisoner  to  his  house  and  there  said^  '^I 
believe  Sherington  has  murdered  a  man  in  a  brutal  manner."  That  the 
wife  and  brother  of  the  prisoner  were  there  and  said  to  the  prisoner, 
*^  What  made  thee  go  near  the  cabin  ?"  That  the  priAner  in  answer 
made  a  statement  similar  in  efTect  to  the  one  he  had  made  before.  That 
be  used  neither  promise  nor  threat  to  induce  the  prisoner  to  say  anything^ 
but  did  not  caution  him.  That  it  was  not  more  tlmn  five  minutes  after  he 
received  the  prisoner  into  his  charge  that  the  prisoner  made  the  statement. 
That  he  was  not  aware  that  the  overk>oker  had  held  out  any  inducement, 
and  tliat  the  overlooker  was  not  present  when  the  statement  was  made. 
Pattesonj  J.,  rejected  the  second  confession,  saying,  ''  There  ought  to  be 
strong  evidence  to  show  that  the  impression  under  which  the  first  confession 
was  made  was  afterwards  removed  before  the  second  confession  can  be 
received.  I  am  of  opinion  in  this  case  that  the  prisoner  must  be  Qonsid- 
ered  to  have  made  the  second  confession  under  the  same  influence  as  he 
made  the  first ;  the  interval  of  time  being  too  short  to  allow  of  ^he  sup- 
position that  it  was  the  result  of  reflection  and  voluntary  determination." 
Sheringtou's.  case,  2  Lewin,  C.  C.  123. 

TVhere  the  inducement  to  confess  has  proceeded  from  persons  having 
no  authority,]  It  seems  to  be  a  matter  of  doubt  whether  a  confession  is 
receivable  in  evidence,  wiierc  the  promise  or  threat  proceeds'  from  a  per- 
son who  has  no  power  to  enforce  it,  and  who  possesses  no  control  over  the 
prisoner  (1).  Where  some  neighbors,  who  had  nothing  to  do  with 
the  apprehension,  prosecution,  or  examination  of  a  prisoner,  officiously 
interfered,  and  ajimonished  him  to  tell  the  truth  and  consider  his  family, 
and  no  answer  was  made  either  by  the  constable  or  the  prisoner,  but  the 
latter,  an  hour  afterwards,  confessed  to  the  constable  in  prison,  the  con- 
fession was  held  by  the  judges  to  be  admissible,  because  the  advice  to 
confess  was  not  given  or  sanctioned  by  any  person  that  had  any  concern 
in  the  business.  Row's  case,  Russ.  and  Ry.  153  (a),  Phill.  £v.  428,  8th 
ed.  S^  C.  So  where  the  counsel  for  a  prisoner  objected  to  the  admissi- 
bility of  a  confession  made  before  the  committing  magistrate,  and  offered 
to  prove  that  the  wife  of  the  constable  had  told  the  prisoner  some  days 
before  the  commitment,  that  it  would  be  better  for  him  to  confess ;  fVood, 
B.,  overruled  the  objection,  and  admitted  the  confession.  Hardwicke's 
case,  Nott.  Lent  Ass.  1811.  Phill.  Ev.  429.  And  where  a  witness  stat- 
ed that  he  had  held  out  no  threat  or  promise  to  induce  the  prisoner  to 
confess,  but  that  a  woman  who  was  present  said,  that  she  bad  told  the 

(1)  Ciue  of  Thorn  and  al.,  4  Rogers'  Rec.  81. 
•  (»)  1  Eng.  C.  C.  153. 
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prisoner  tlmt  she  Imd  better  tell  all,  upon  which  the  prisoner  made  cer- 
tain confessions  to  the  witness^  Park^  J.,  after  consulting  with  HiMock, 
B.,  ruled,  that  as  no  inducement  had  been  held  out  by  the  witness,  to 
whom  the  confession  was  made ;  and  as  the  only  inducement  had  been 
held  out  by  a  person  having  no  sort  of  authority,  it  must  be  presumed  that 
the  confession  to  the  witness  was  free  and  roluntary.  If  the  promise  had 
been  held  out  by  any  person  having  any  office  or  authority,  as  the  prose- 
cutor, constable,  *&c.,  the  case  would  be  different ;  but  here  a  [  *44  J 
person  having  no  authority  of  any  sort,  officiously  says,  ^^  you  had  bet- 
ter confess ;"  no  confession  follows,  but  some  lime  afterwards  the  pri- 
soner, without  any  inducement  held  out,  confines  to  another  person. 
Gibbon's  case,  I  C.  and  P.  97  (a).  So  where  it  appeared  that  the  pri- 
soner was  told  by  a  man  that  another  prisoner  had  told  all,  and  that  he 
bad  better  do  the  same  to  save  his  neck  ;  upon  which  he  confessed  to  the 
constable ;  Hullock,  B.,  held  that  as  the  promise  (if  any)  was  by  a  per- 
son wholly  without  authority,  the  subsequent  confession  to  the  constable, 
who  haid  held  out  no  inducement,  must  be  considered  as  voluntary,  and 
was  therefore  evidence.     Tyler's  case,  1  C.  and  P.  129  (6). 

It  is  to  be  observed,  that  in  the  above  cases  the  confessions  were  not  to 
the  same  parties  by  whom  the  promises  were  held  out,  and  that  although 
io  Row's  case  the  constable  was  present  when  the  inducements  were  made 
to  the  prisoner,  the  latter  did  not  confess  to  him  until  a  subsequent  period. 
Where  a*prisoner  is  induced  to  confess  to  a  third  party  in  the  presence  of 
a  constable  who  does  not  caution  him  in  any  way,  it  would  seem  that  the 
prisoner's  confession  is  not  receivable  in  evidence.  Pountney's  case,  7 
C.  and  P.  302  (c),  ante,  p.  88. 

In  a  late  case  (Dunn's  case,  4  C.  and  P.  543  (d))  Mr.  Justice  Boson- 
quei  is  reported  to  have  said  that  '^  any  person  telling  a  prisoiier  that  it 
will  be  better  for  him  to  confess,  will  always  exclude  any  confession  made 
to  that  person.  Whether  a  prisoner's  having  been  told  by  one  person, 
that  it  wilf  be  better  for  him  to  confess,  will  exclude  a  confession  subse- 
quently made  to  another  person,  is  very  often  a  nice  question,  but  it  will 
dv^ays  exclude  a  statement  made  to  the  same  person."  If  after  the  pro- 
mise has  been  made,  such  circumstances  should  take  place,  as  to  induce 
a  presumption  that  a  subsequent  confession  has  not  been  made  under  the 
influence  of  that  promise,  there  appears  to  be  no  reason  for  rejecting  the 
confession,  because  the  person  to  whom  it  is  made  is  the  same  to  whom 
the  former  confession  was  also  made. 

In  Spencer's  case,  7  C.  and  P.  776  («),  Parke,^  B.,  stated  that  there 
was  a  difference  of  opinion  among  the  judges,  whether  a  confession  made 
to  a  person  who  has  no  authority,  after  an  inducement  held  out  by  that 
person,  can  be  given  in  evidence ;  and  the  learned  judge  intended,  had 
the  evidence  been  pressed,  to  have  received  it,  and  reserved  the  point  for 
the  consideration  of  the  judges? 

Confessions  obtained  by  artifice,  or  deception,  advfdssible.l  Where 
a  confession  has  been  obtained  by  artifice,  or  deception,  but  without  the 
use  of  promises  or  threats,  it  is  admissible.  Thus  it  has  been  held,  that 
it  is  no  objection  that  the  confession  was  made  under  a  mistaken  supposi- 
tion that  some  of  the  prisoner's  accomplices  were  in  custody  ;  and  even 

(a)  Bag.  Com.  L.  Rep.  xi.  32r.    (h)  Id.  xi.  343.    (c)  Id.  xxxii.  516.     (d)  Id.  xii.  518. 

(«)  Id.  xxxii.  731. 
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though  some  artifice  has  been  used  to  draw  him  into  that  supposition. 
Hurley's  case,  East,  T.  1818.  Phill.  Ev.  427,  8th  ed.  So  where  a  pri- 
soner asked  the  turnkey  if  he  would  put  a  letter  into  the  post,  and  on  re- 
ceiving a  promise  that  he  #ould  do  so,  gave  him  the  letter,  which  was  de- 
tained by  the  turnkey,  and  given  in  evidence  as  a  confession  at  the  trial, 
GarroWy  B.,  received '  the  evidence.  Derrington's  case,  2  C  and  P. 
[  ♦45  ]  4 18  (a)..  So  where  a  person  *took  an  oath  that  he  would  not  men- 
tion what  the  prisoner  told  him  ;  Shaw's  case,  6  C.  and  P.  373  (&) ;  and 
where  a  witness  promised  that  what  the  prisoner  said  should  go  no  fur- 
ther ;  Thomas's  case;  7  .C.  and  P-  345  (c).  Also  where  a  constable,  in 
order  to  extract  a  confeision,  assumed  the  prisoner's  guilt,  and  asked  how 
she  came  to  poispn  her  uncle,'  the  confession  in  answer  was  received.  Per 
LUtledak,  J.,  Warwick  Assizes.     Phill.  Ev.  427. 

It  appeared  .that  one  of  the  prisoners  had  made  a  statement  to  a  consta- 
ble in  whose  custody  he  was,  but  that  he  was  drunk  at  the  time  ;  and  it 
was  imputed  that  the  constable  had  given  him  liquor  to  cause  him  to  be  so. 
On  its  being  objected  that  what  a  prisoner  said  under  such  circunistances 
was  not  receivable  in  evidence,  Coleridge,  J.,  said,  '^I  am  of  opinion  that 
a  statement  being  made  by  a  prisoner  while  he  was  drunk  is  not  therefore 
inadmissible*,  it  must  either  be  obtained  by  hope  or  fear.  This  is  matter 
of  observation  for  me  upon  th<3  weight  that  ought  to  attach  to  this  state- 
ment when  it  is  considered  by  the  jury."  Spilsbury's  case,  7*  C.  and  P. 
187(d).- 

Confessions  obtained  by  questioning  admissible.]  A  confession  is 
admissible  in  evidence  where  it  has  been  elicited  by  questions  put  by  a 
pereon  having  no  authority.  Wilde's  case,  1  Moo.  C.  C.  452  («),  ante,  p. 
40 ;  so  where  the  party  asking  them  is  a  police  officer ;  Thornton's  case, 
1  Moo.  C.  C.  27  (/),  ante,  p.  39 ;  see  also  case  at  Warwick  Assizes,  supra; 
but  the.  practice  is  reprobated  by  the  judges ;  and  in  a  recent  case  where 
it  appeared  that  the  constable  was  in  the  practice  of  interrogating  prison- 
era  in  his  custody,  Patteson,  J.,  threatened  to  cause  him  to  be  dismissed 
from  his  office.  Hill's  case,  LiverJ3ool  Spring  Ass.,  1838,  MS.  See  also 
Kerr's  case,  8  G.  and  P.  176  (g). 

.  Where  a  constable  on  apprehending  the  prisoner,  asked  him  what  he 
bad  done  with  the  stolen  property,  and  said,  '^  You  had  better  not  add  a 
lie*  to  the  crime  of  theft,"  Gaselee,  J.,  refused  to  receive  the  confession 
made  by  tlie  prisoner  under  such  circumstances.  Shepherd's  case,  7  C. 
and  P.  579  (w), 

.  Must  be  voluntary — cases  where  witnesses  have  made  statements,  and 
have  afterwards  themselves  been  tried  for  the  offence.]  A  question  some- 
times arises  whether  a  statement  which  has  been  made  by  a  party  upon 
his  ei amination  as  a  witness,  can  be  given  in  evidence  against  him>  if  he 
should  himself  be  put  upon  his  trial  for  the  same  offence.*  The  general 
rule  is,  that  admissions  made  under  compulsory  process  are  evidence 
against  the  party.  Rose.  Dig.  Ev.  N.  P.  36.  So  it  is  said  by  Mr.  Sicr^ 
He,  that  when  a  witness  answers  questions  upon  his  examinations  on  a 
trial  tending  to  criminate  himself,  and  to  which  he  might  have  demurred, 

(a)  Eftg.  Com.  L.  Rep.  x\x.  199.  (b)  Id.  xxv.  443.  (c)  Idf  xxxii.  536.  (d)  Id.  Mxii.  487. 
(e)  2  Eng.C.  C.  452.  (J)  2  Ibid.  27.     (^)  Eng.  Com.  L.  fUp.  xxxiv.  341.     (A)  Id.  xxxii.  639. 
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his  answers  may  be  used  for  all  purposes.   '2  Stark.  £v.  S8,  2d  ed.     Thus 
upon  an  iDdictment  against  a  magistrate  for  misconduct  in  his  office,  evi- 
dence was  permitted  to  be.  given  of  what  he  had  said  upon  his  examina- 
tion before  a  committee  of  the  House  of  Conmons,  although  it  was  ob- 
jected that  as  that  examination  was  compulsory,  his  admission  ^could  [  *46  ] 
not  be  voluntary.     Merceron's  case,  2  Stark.  366  (o).     But  see  Gilham's 
case,  1  McKiu  C.  C.  203  (6),  where  Lord  Tenterden,  C.  J.,  said,  that  he 
thought  there  must  be  some,  mistake  in  the  above  case,  and  that  the 
evidence  must  have  been  given  without  oath,  and  before  a  committee  of 
inquiry  where  the  witness  would  not  be  .bound  to  answer.     Where  a  per- 
son was  brought  up  as  a  witness  upon  a  charge  of  arson,  but  attempting 
to  run  away,  was   detained  by  a  constable,  a  statement  made  by  him  to 
the  constable  was  received  in  evidence  against .  him,  upon  an  indictment 
afterwards  preferred  against  him  for  the  same  offence,  and  he  was  convict- 
ed and  executed.     Swatkins'  case,  4  C.  and  P.  548  (c).     So  where  the 
prisoner  had  made  a  statement  upon  oath  at  a  time  when  he  was  not  under 
any  suspicion,  Vaughan^  B.,  thought  it  receivable  in  evidence.     Tubby's 
case,  5  C.  and  P.  530  (d).     But  in   another  case,  where  the  prisoner  had 
been  examined  on  oath,  as  a  witness,  touching  a  charge  of  poisoning, 
against  another  person,  and  at  the  conclusion  of  the  examination  was  com- 
mitted for  trial  herself  on  the  same  charge ;  upon  her  deposition  being 
tendered  in  evidence  as  a  confession,  Gumejfy  B.,  is  reported  to  have  said, 
*^  This  being  a  deposition  made  by  the  prisoner  at  the  same  time  as  all  the 
other  depositions,  on  which  she  was  committed,  and  on  the  very  same  day 
on  which  she  was  committed,  I  do  not  think  the  examination  was  perfect- 
ly voluntary."     Lewis's   case,  6  C.  &  P.  161  (e).     So  where  one  of  the 
prisoners  was  examined  as  a  witness  against  the  other  before  the  magis- 
trate, and  after  being  examined  was  committed  for  trial ;  Gumey,  B.,  held 
that  what  she  said  before  the  magistrate  as  a  witness  could  not  be  given 
in  evidence  against  her  upon  the  criminal  charge.     Davis's  case,  6  C.  and 
P.   1T7  (/).     Also  where,  on  an   indictment  for  murder,  it  was  opened 
that  the  only  evidence  to  affect  the  prisoner,  was  a  statement  made  by  him 
before  the   coroner  at  the  inquest,  which  purported  on  the  face  of  it  to 
have  been  taken  on  oath,  but  had  not  been  so  taken  in  fact,  Alderson,  B.p 
rejected  it,  observing,  '*  As.  this  statement  purports  to  be  a  statement  on 
oath,  I  cannot  receive  it  as  evidence  against  the  prisoner ;  and  I  think,  as 
it  so  purports,  I  cannot  &llow  parol  evidence  to  be  given  to  show  that  the 
statement  was   not  made  upon  oath."     Whecley's  case,  8   C.  and   P. 
^0  (g),  and  see  post,  p.  55.     These  decisions  are  at  variance  with  the 
other  cases  on  the  same  subject.     See  Howarth's  case,  posty  p.  55.     Pat^ 
tesonj  J.,  and  Alderaon^  J.,  are  reported  to  have  held  that  the  balance 
sheet  of  a  bankrupt  given  on  oath  under  his  commission,  is  not  admissible 
against  him  on  a  criminal  charge   for  concealing   his  effects.     Britten's 
case,  1  Moo.  and  R.  297.     But  this  case  seems  to  be  overruled  by  the  fol- 
lowing recent  decision.     The  prisoner  was  indicted  for  forgery,  and  it  was 
proposed  to  give  in  evidence  against  him  his  examination  on  oath  before 
commissioners  of  bankrupt.     For  the .  prisoner  it  was  contended   that  it 
could  not  be   received,  the  examination  being  compulsory,  and  that  if  a 
party  refused  to,  answer  the  questions  put  to  him  he  was  liable  to  be  sent 
to  prison  under   the  authority  of  the  statute  (6  Geo.  4,  c.   16,  s.  36.) 

<«)  Eng.  Com.  L.  Rep.  iii.  385.    {b)  2  Eng.  C.  C.  203.    (c)  Eng.  Com.  L.  Rep  xix.  520. 
(lO  W-  xxiv.  441.    («)  Id.  XXV.  333.    (/)  Id.  xxv.  34).    {g)  Id.  xxxiv.  375/ 
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Coleridge^  J.,  received  the  evidence,  and  the  prisoner  vtras  found  guilty. 
The  point  was  reserved  •for  the  opinion  of  the  judges,  who  held  that  the 
evidence  was  admissible.     Wheater's  case,  2  Lewin,  C.  C.  157. 

Where  a  prisoner's  examination  before  the  committing  magistrate  has 
been  taken,  or  purports  to  have  been  taken,  on  oath,  it  is  not  admissible 
in  evidence.     Sec  cases,  post,  p.  55. 

The  examinations  of  persons  under  compulsory  process  are  prohibited 
from  being  given  in  evidence  against  them,  upon  an  indictment  for  steaV 
iDg  a  will  or  a  writing  relating  to  real  estate,  under  7  and  8  Q.  4,  c.  29, 
88.  22,  23, 34. 

Must  be  voluntary — evidence  of  facts,  the  knowledge  of  which  has 
been  obtained  by  imjn'oper  confessions,  admissible.]  Although  a  con- 
fession obtained  by  means  of  promises  or  threats,  cannot  be  received,  yet 
if,  in  consequence  of  that  confession,  certain  facts,  tending  to  establish  the 
guilt  of  the  prisoner  are  made  known,  evidence  of  those  facts  may  be  re- 
ceived (1).  **  A  fact,"  it  is  said  by  the  court  in  WarickshalPs  case,  1 
Leach,  264,  'Mf  it  exists  at  all,  must  exist  invariably  in  the  same  manner, 
whether  the  confession  from  which  it  is  derived,  be,  in  other  respects,  true 
or  false.  Facts  thus  obtained,  however,  must  be  fully  and  satisfactorily 
proved,  without  calling  in  the  aid  of  any  part  of  the  confession,  from 
which  they  have  been  derived."  The  same  doctrine,  viz.  that  no  part 
whatever  of  the  confession  is  to  be  received  in  evidence,  was  also  laid 
down  by  Lord  Eldon,  in  the  case  of  Richard  Harvey,  at  Bodmin  Sum- 
mer Assizes,  1800.  His  lordship  said,  that  where  the  knowledge  of  any 
fact  was  obtained  from  a  prisoner,  under  such  a  promise,  as  excluded  the 
confession  itself  from  being  given  in  evidence,  he  should  direct  an  acquit- 
tal, unless  the  fact  itself  proved,  would  have  been  sufficient  to  warrant  a 
conviction,  without  any  confession  leading  to  it.  2  East,  P.  C.  658. 
The  rule,  however,  as  above  laid  down,  appears  to  be  too  strict,  and  ac- 
cordingly it  is  c(aid  in  Butcher's  case,  1  Leach,  265,  (n.)  that  it  should 
seem  that  so  much  of  the  confession  as  relates  strictly  to  the  fact  disco- 
vered by  it,  may  be  given  in  evidence ;  for  the  reason  of  rejecting  extorted 
Confessions  is  the  apprehension  that  the  prisoner  may  have  been  thereby 
induced  to  say  what  is  false,  but  the  fiact  discovered  shows  that  so  much 
of  the  confession  as  immediately  relates  to  it  is  true.  But  this  opinion, 
says  Mr.  East,  (citing  several  cases)  must  be  taken  with  some  grains  of 
allowance ;  for  even  in  such  case,  the  most  that  is  proper  to  be  left  to  the 
consideration  of  the  jury  is  the  fact  of  the  witness  having  been  directed  by 
the  prisoner  where  to  find  the  goods,  and  his  having  found  them  accord- 
ingly ;  but  not  the  acknowledgment  of  the  prisoner  having  stolen  or  put 
them  there,  which  is  to  be  collected  or  not  from  all  the  circumstances  of 
the  case  ;  and  this,  he  adds,  is  now  the  more  common  practice.  2  East, 
P*  C.  658.  Upon  this  it  may  be  observed,  that  such  a  confession  appears 
to  be  evidence  only  of  the  fact-  that  the  prisoner  was  acquainted  with  the 
other  fact  which  he  disclosed,  and  that  so  far  as  such  knowledge  goes,  it 
is  evidence  to  convict  him  of  the  offence.  Where  a  prisoner,  indicted  as 
a  receiver  of  stolen  property,  in  consequence  of  promises  of  favor,  made 
[  ^48  ]  a  full  confession,  and  According  to  that  confessicui,  the  property 


(I)  Commonwealth  v.  Knapp,  9  Pick.  496.    State  v.  Crank,  2  Bailey,  67.    Jackson's  case, 
1  Rogipn'  Rec.  28.    Case  of  Stage  and  al.,  5  Id.  177. 
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was  found  at  her  lodgings,  concealed  between  the  sackings  of  her  bed  ; 
it  was  held  tkut  evidence  of  the  finding  was  admissible.  Warickshall's 
case,  I  Leach,  5^63.  So  the  evidence  of  a  third  person,  the  knowledge  of 
whi^  is  got  at,  through  a  confession  obtained  by  favor,  is  admissible ;  as 
where  the  prisoner  named  the  person  to  whom  the  property  had  been  dis- 
posed of,  it  was  held  that  such  person  might  be  called.  Lockart's  case,  I 
Leach,  386.     See  also  Mosey's  case,  1  Leach,  265,  (n). 

0 

Evidence  of  acts  done  in  consequence  of  inducement — not  admissi^ 
ble,]  It  is  said  in  Warickshall's  case,  1  Leach,  265,  that  although  con- 
fessions improperly  obtained  cannot  be  received  in  evidence,  yet  that  any 
acts  done  afterwards  might  be  given  in  evidence,  notwithstanding  they 
were  done  in  consequence  of  such  confessions.'  It  seems  however  that 
such  acts,  if  they  are  only  tantamount  to  a  confession,  and  are  unsupported 
by  facts,  are  inadmissible.  A  prisoner  charged  with  stealing,  was  induc- 
ed by  a  promise  from  the  prosecutor  to  confess,  and  after  confessing,  car- 
ried the  officer  to  a  particular  house  where  he  said  he  had  disposed  of  the 
property,  and  pointed  out  the  person  to  whom  he  said  he  had  delivered 
it.  That  person  denied  the  fact,  and  the  property  was  not  found.  The 
evidence  of  the  confession  was  not  received  ;  but  the  evidence  of  his 
carrying  the  officer  to  the  house  was.  The  judges  were  of  opinion  that 
the  latter  evidence  was  not  admissible.  The  confession  was  excluded, 
because  being  made  under  the  influence  of  a  promise,  it  could  not  be  re- 
lied upon,  and  the  acts  of  the  prisoner  under  the  same  influence,  and  not 
l)eing  confirmed  by  the  finding  of  the  property,  were  open  to  the  same 
objection.  The  influence  which  might  produce  a  groundless  confession 
might  also  produce  groundless  conduct.  Jenkins'  case,  Russ.  and  Ry. 
492  (a). 

DedaratUms  accompanying  the  delivery  up  cf  stolen  property — whe- 
ther adanssihle.^  Declarations  accompanying  an  act  done,  that  act  be- 
ing corroborated  by  a  fact,  have  in  one  case  been  admitted  in  evidence. 
The  prisoner  was  tried  for  stealing  a  guinea  and  two  promissory  notes. 
The  prosecutor  was  proceeding  to  state  an  improper  confession,  wheif 
Chambre^  J.,  stopped  him,  but  permitted  him  to  prove  that  the  prisoner 
brought  to  him  a  guinea  and  a  5/.  Reading  Bank  note,  which  he  gave  up 
to  the  prosecutor,  as  the  guinea  and  one  of  the  notes  that  had  been  sto- 
len from  him.  The  learned  judge  told  the  jury,  that  notwithstandtng 
the  previous  inducement  to  confess,  they  might  receive  the  prisoner's  de- 
scription of  the  note,  accompanying  the  act  of  delivering  it  up,  as  evid- 
ence, that  it  was  4ihe  stolen  note.  A  majority  of  the  judges,  (7^)  held  the 
conviction  right.  Laiorence  and  Le  Blanc,  JJ.,  were  of  a  contrary  opin- 
ion, and  Le  Blanc  BsAd,  that  the  production  of  the  money  by  the  prisoner 
wa»  alone  admissible,  and  not  that  he  said  it  was  one  of  the  notes  stolen. 
Griffin's  case,  Russ.  and  Ry.  151  (6).  And  see  Jones'  case,  Russ.  and 
Ry.  152  (c)  ;  ante,  p.  37,  where  the  statement  of  the  prisoner  on  produc- 
ing some  money  out  of  his  pocket,  that  it  was  all  he  had  left  ^f  [  *49  ] 
it,  was  held  inadmissible,  the  prosecutor  having  held  out  inducements  to 
confess.  Speaking  of  declarations  accompanying  an  act,  Mr.  Phillipps 
observes,   "  it  may  be  thought  that  the  only  ground  upon  which  such  dec- 

(a)  1  Eng.  C.  C.  41)2.     (h)  1  ibid.  151.     (c)  1  Ibid.  152. 
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larations  can  be  received  is,  that  they  are  explanatory  pt  the  act  of  de- 
livery, and  not  a  narrative  of*  a  past  transaction."     PhilL  B^.  432,  8th  ed. 

Evidence  only  against  the  parties  making  them.]  A  confessii^n  is 
only  evidence  against  the  party  himself  who  made  it,  and  cannot  be  used 
against  other*.  Tong's  cade,  Kel.  18.  Gilb.  Ev.  137.  Hervey*s  c^se,  1 
Leach,  235  (1).  So  when  it  was  proposed  to  be  proved  on  the  trial  of 
three  prisoners,  that  on  their  examination,  one  of  them,  who  was  charged 
by  the  exathination  of  another  with  having  jointly  committed  the  felony  in 
question,  did  not  deny  that  what  was  so  said  was  true,  Holrojfd,  J.  held 
that  it  was  not  competent  to  the  prosecutor  to  go  into  ^uch  evidence,  and 
said  that  it  had  been  so  'ruled  by  several  of  the  judges  in  a  similar  case, 
which  had  been  tried  at  Chester.  Appleby's  case,  3  Stark.  33  (a).  The 
aame  principle  was  acted  upon  in  Melen  v.  Andrews,  M.  and  M.-36  (6). 
"  The  deposition  of  a  witness,"  says  Mr.  Justice  James  Parke,  in  that  case, 
"  taken  in  a  judicial  proceeding,  is  not.  evidence  ori  the  ground  that  the 
party  iagainst  whom  Jt  is  sought  to  be  read  was  present,  and  had  the  op- 
portunity of  cross-examining.  *  It  clearly  Would  not  be  admissible  against 
a  third  person,  who  merely  happened  to  be  present;  and  who  bemg  a 
stranger  to  the  matter  under  investigation,.had  hot  the  right  of  interfering, 
and  I  think  the  same  rule  must  apply  here.  It  is  true  that  the  plaintiff 
might  have  cross-examined  for  commented  on  the  testimony  ;  but  stilly  in 
an  investigation  of  this  nature,  there  is  a  yegukrity  of  proceeding  adopted, 
which  prevents  the  party  from  interposing  when  and  how  he  pleases^  as 
he  would  in  a  common  conversation.  The  same  infererice,  therefore,  can- 
not be  drawn  from  his  silence,  or  his  conduct  in  this  case,  which  generally 
m^y  from  that  of  a  conversation  in  his  presence."  But  it  would  be  other- 
wise, if  what  was  said  drew  any  answer  from  the  prisoner ;  what  passed 
in  such  a  case  would  be  evidience.  See-  Child  v.  Grace,  2  C.  and  P. 
193  (c).     As  to  confessions  and  admissions  in  Conspiracy,  vide  post.  • 

Where  a  confession  by  one  prisoner  is  given  irt  evidence,  which  im- 
plicates the  other  prisoners  by  name,  a  doubt  arises  as  to  the  propriety  of 
suffering  those  nanies  to-be  mentioned  to  the  jury.  On  one  circuit  the 
practice  has  been  to  omit  their  names :  Fletcher's  case,  4  C.  and  P. 
250  (d),  but  it  has  been  ruled  by  Ldttledale,  J.,  in  several  cases,  that  the 
names  must  be  given.  Where  it  was  objected  On  behalf  of  a  prisoner 
whose  nanie  was  thus  introduced,  that  the  witness  ought  to  be  directed  to 
omit  his  name,  and  merely  say  another  person,  Littledale,  J.,  said,  ^'  the 
witness  must  mention  the  name.  He  is  to  tell  us  what  the  prisoner  said, 
and  if  he  left  out  the  name  he  would  not  do  so.  He  did  not  .say  ^  another 
person,^  and  the  witness' must  give  us  the  conversation  just  as  it  occurred ; 


(1)  Morrison  v.  The  3tate,  5  Ohio,  539.  Lowe  r.  Boteler,  4  Har.  &  M'H.  346.  Thdte- 
fore  on  an  indictment  against  A.  for  concealing  a  horse  thief,  it  is  not  competent  to  five  evi- 
dence of  what  the  alleged  hbrse  thief  confessea  in  the  presence  of  A.  to  establish  the  met  that 
a  horse  was  stolen :  Ibid.  Unless  it  be  first  established  that  they  were  partners  in  the  guilty 
design.  American  Fire  Co.  v.  The  United  States,  2  Peters,  364.  .  Snyder  v.  LafVambois,  1 
Bre.  269.  Commonwealth  v.  Eberle  and  al.  3  S.  &  R.  9.  Wilbur  v.  Strickland,  1  Rawle, 
458.  Reitenback  v.  Reitenback,  1  Id.  362.  The  court  will  not  inquire  into  the  credibility  of 
the  evidence,  which  proves  the  conspiracy.  Commonwealth  v.  Crownin^ield,  40  Pick.  497, 
What  is  asserted  in  the  presence  of  a  party  and  not  contradicted  by  him  is  evidence.  Batturs 
9,  Sellers  A  al.  5  Har.  &  J.  117.  Hendrickson  v.  Miller,  1  Rep .  Const.  Ct.  300.  Common- 
wealth «.  Call,  21  Pick.  515. 

(«)  Bng.  Com.  L.  Rep.  xiv.  152.     (b)  Id.  xxii.  329.    (r)  Id.  xii.  84.     (rf)  Id.  xix'.  363. 


but  1  shall  tell  the  jury  that  it  is  not  evidence  against  the  other  prisoner  " 
Hearne^s  case,  4  C.  and  P.  215  (a).     Clevves's  case,  Id.  225  (6). 

*It  is  said  by  Mr.  Phillipps,  that  a  distinction  might  perhaps  be  f  *50  ] 
taken  in  this  respect,  in  case  the  confession  has  been  reduced  into  writing, 
if  that  part  which  relates  to  the  other  prisoners  is  capable  of  being  sepa- 
rated, and  detached  from  the  rest,  and  can  be  omitted  without  in  any  de- 
gree affecting  the  prisoner's  narrative  against  himself.  1  Phill.  Ev.  116, 
7th  ed.  Upon  this  it  may  be  remarked,  that  the  same  observation  seems 
equally  to  apply  to  confessions  not  in^writing,  where  the  witness  might  be 
cautioned  not  to  mention  the  names  of  the  other  prisoners,  unless  from 
such  omission  the  confession,  as  affecting  the  party  making  it,  should  be- 
come unintelligible.  The  rule  as  laid  down  by  Mr.  Justice  LAitledaley 
has  been  acted  upoi)  by  him  in  the  case  of  lorUten  confessions  also.  A 
letter  written  by  one  of  several  prisoners  was  offered  in  evidence.  It  im- 
mediately implicated  one  of  the  others  ;  and  it  was  objected  that  the  name 
of  all  but  the  prisoner  in  question  should  be  omitted  in  the  reading.  But 
LittledaUy  J.,  ruled  the  contrary,  and  said  that  to  make  it  evidence  the 
whole  must  be  read.  Fletcher's  case,  I  Lcwin,  C.  C.  107  ;  4  C.  and  P. 
260  (c)j  S.  C.  In  a  later  case,  before  Parke,  J.,  in  which  Fletcher's 
case  was  cited,  the  learned  judge  said,  ''  I  know  that  is  Mr.  Justice  LUiU" 
dale's  opinion^  but  I  do  not  like  it.  I  do  not  think  it  the  fair  way." 
Barstow*s  case,  I  Lewin,  C.  C.  110.  Other  judges,  however  have  ruled 
in  the  same  manner  as'  Mr.  Justice  Littledale,  Alderaon^  J.,  Hall's  case, 
1  Lewin,  C.  C.  110.  Denman,  C.  J.,  Foster's  case,  Id.  See  Morse's 
case,  post,  56. 

Upon  the  same  principle,  the  confession  of  the  principal  is  not  admissi- 
ble in  evidence,  to  prove  his  guilt,  upon  an  indictment  against  the  acces- 
sory. This  was  long  considered  a  doubtful  point,  and  in  a  modern  case, 
Bosanquety  J.,  is  stated  to  have  said  that  whatever  is  evidence  against 
the  principal,  is  prima  facie  evidence  of  his  guilt,  as  against  the  accessory, 
to  prove  the  felony.  Blick's  case,  4C.  and  P.  377  ((/),  stated  post.  The 
hiw  was,  however,  decided  to  be  otherwise,  by  the  judges  in  the  following 
case :  Turner  was  indicted  for  stealing  sixty  sovereigns,  &c.,  by  one 
Sarah  Rich,  then  lately  before  feloniously  stolen.  To  establish  the  larceny 
by  Rich,  the  counsel  for  the  prosecution  proposed  to  prove  a  confession 
by  her,  made  before  a  magistrate  in  the  presence  of  the  prisoner,  in  which 
she  stated  various  facts,  implicating  herself  and  others,  as  well  as  the 
prisoner.  Appleby's  case,  ante,  p.  49,  was  cited  on  the  other  side,  and 
Pattesan,  J.,  refused  to  receive  as  evidence  any  thing  which  was  said  by 
Sarah  Rich  respecting  the  prisoner,  but  admitted  what  she  had  said  re- 
specting liersclf,  only.  The  prisoner  was  convicted.  Having  afterwards 
learned  that  a  case  had  occurred  before  Mr.  Baron  fVood,  at  York,  where 
two  persons  were  indicted  together,  one  for  stealing  and  the  other  for  re* 
ceiving,  in  which  the  principal  pleaded  guilty,  and  the  receiver  not  guilty, 
and  that  Mr.  Baron  fVood  refused  to  allow  the  plea  of  guilty,  to  establish 
the  fact  of  the  stealing  by  the  principal,,  as  against  the  receiver.  Patteson, 
J.,  thought  it  proper  to  refer  to  the  judges  the  question.  '^  Whether  he 
was  right  in  admitting  the  confession  of  Sarah  Rich  in  the  present  case  ?" 
All  the  judges  having  met,  (except  Lord  hyndhurst,  C.  B.  *and  [  *51  ] 
Taunton,  J.)  were  unanimously  of  opinion,  that  Sarah  Rich's  confession 

(c)  £ng.  Com.  L.  R«^.  six.  360.    '(h)  Id.  zix   356.    (e)  Id.  xht.  369.     (<f)  Id.  xix.  498. 
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was  no  evidence  against  the  prisoner,  and  mtfny  of  them  appeared  to  think 
that  had  Sarah  Rich  been  convicted^'  and  the  indictment  against  the  pris- 
oner stated,  not  her  conviction,  but  her  guilt,  the  conviction  woqM  not 
have  been  evidence  of  her  guilt,  which  must  have  been  proved  by  other 
means.  .The  conviction  was  held  wrong.  Turner's  case,  I  Moody,  C.  C. 
347  (a). 

By  agents.]  In  general  a  person  is  not  answerable  criminally,  for  the 
acts  of  his  servants  or  agents,  and  therefore  the  declarations  or  confes- 
sions of  a  servant  or  agent  will  not  be  evidence  against  him.  But  it  is 
otherwise,  where  the  declaration  relates  to  a  fact  in  the  ordinary  course  of 
the  agent's  employment,  in  which  case  such  declarations  accompanying 
an  act  done,  will  be  evidence  in  a  criminal  proceeding,  as  well  as  in  a 
civil  suit.  See  Rose.  Dig.  Ev.  N.  P.  41,  5th  ed.  (1).  Thus  in  the  im- 
peachment of  Lord  Melville  by  the  House  of  Lords,  it  was  decided  that  a 
receipt  given  in  the  regular  and  official  form,  by  Mr.  Douglas,  (who  was 
proved  to  have  been  appointed  by  Lord  Melville,  to  be  his  attorney  to 
transact  the  business  of  his  office  as  treasurer  of  the  navy,  and  to  receive 
all  necessary  sums  of  money,  and  to  give  receipts  for  the  same)  was  ad- 
missible in  evidence  against  Lord  Melville,  to  establish  the  single  fact,  that 
a  person  appointed  by  him  as  his  paymaster,  did  receive  from  the  ex- 
chequer a  certain  sum  of  money  in  the  ordinary  course  of  business.  29 
How.  St.  Tr,  746. 

In  what  cases  a  prosecutor  may  be  aflfected  by  the  acts  and  declarations 
of  his  agents  does  not  appear  to  be  vvell  decided.  In  the  Queen's  case, 
the  judges  held  that  it  was  not  competent  to  show  that  the  agent  of  the 
prosecutor,  not  called,  offered,  a  bribe  to  a  witness,  who  was  also  hot 
called.  The  question,  the  Lord  Chief  Justice  observed,  regarded  the  act 
of  an  agent  addressed  to  a  person  not  examined  as  a  witness  in  support 
of  the  indictment,  the  proffered  proof  not  apparently  connecting  itself 
with  any  particular  matter  deposed  by  the  witness,  who  had  been  exam- 
.  ined  in  support  of  the  indictment,  and  leaving,  therefore,  those  witnesses 
unaffected  by  the  proposed  proof,  otherwise  than  by  way  of  inference 
and  conclusion.  His  Lordship  added,  that  notwithstanding  the  opinion 
he  had  delivered,  he  was  by  no  means  prepared  to  say  that  in  no  case, 
and  under  no  circumstances,  appearing  at  a  trial,  it  might  not  be  fit  and 
proper  for  a  judge  to  allow  proof  of  this  nature  to  be  submitted  to  the 
consideration  of  a  jury ;  and  that  the  inclination  of  every  judge  was  to 
admit,  rather  than  exclude,  the  offered  proof,  2  Brod.  and  Bingh. 
302  (6). 

The  whole  of  a  confession  mwt  .be  taken  together.]  In  criminal,  as 
well  as  in  civil  cases,  the  whole  of  an  admission  made  by  a  party  is  to  be 
taken  together.     See  Rose.  Dig.  Ev.  N.  P.  50,'  5tli  ed.  (2).     The  rule  is 

(1)  American  Fire  Co.  ©.  The  U.  States,  2  Petere,  364.  U.  Sutes  v.  Morrow,  4  Waah.  C. 
C.  Rep  733. 

(2)  Unless  its  improbability  renders  it  necessary  that  the  d6ft>ndant  shovld  prove  what  he 
asserts  in  avoidance  of  a  conceded  fact.  Newman  v.  Bradley,  1  Dall.  340.  Farrel  v.  M*Clea, 
Id.  392.  The  jury  may  believe  part  and  disbelieve  part.  Fox  «.  Lambten,  3  Halst.  975. 
Bank  of  Washin^rton  r.  Barrinifton,  2  Penn.  27,  Young  r.  The  State,2  Yerg.  292.  Yet 
such  parts  must  be  distinct,  and  relate  to  different  matters  of  fact.  Fox  v.  Lambson,  2  Halst 
275.    See  Hick's  case,  1  Rogers'  Rec.  66.    The  People  v.  Weeks,  3  Wheeler^s  C.  C.  533. 

The  rule  does  not  exclude  a  confession  where  only  part  of  wliat  the  defendant  said  has  been 

(a)  2  tng'  C  C.  347.     (6>  Eng.  Com.  L.  Rep.  vi.  126- 


thus  laid  down  by  Abbott,  C.J.,  in  the  Queen's  case,'^  Brod.  and  Bingh. 
297  (a).  If,  on  the  part  of  the  prosecution,  a  confession  or  admission  of 
the  defendant,  made  in  the  ^course  of  a  conversation  with  the  [  *59  ] 
witness,  be  brought  forward,  the  defendant  has  a  right  to  lay  before  the 
court  the  whole  of  what  was  said  in  that  conversation  ;  not  only  so  much 
as  may  explain  or  qualify  the  matter  introduced  by  the  previous  examina- 
tion, but  even  matter  not  properly  connected. with  the  matter  introduced 
on  the  previous  examination,  provided  only  that  it  relates  to  the  subject 
matter  of  the  suit ;  because  it  would  not  be  just  to  take  part  of  a  con- 
versation as  evidence  against  a  party,  without  giving  to  the  party  at  the 
same  time  the  benefit  of  the  entire  residue  of  what  he  said  on  the  safne 
occasion.  ''  There  is  no  doubt,"  says  Mr.  Justice  Bosanquet,  *'  that  if  a 
prosecutor  uses  the  declaration  of  a  prisoner,  he  must  take  the  whole  of 
it  together,  and  cannot  select  one  part  and  leave  another ;  and  if  there  be 
either  no  other  evidence  in  the  case,  or  no  other  evidence  incompatible 
with  it,  the  defclaration  so  adduced  in  evidence  niust  be  taken  as  true.  But 
if,  after  the  whole  of  the  statement  of  the  prisoner  is  given  in  evidence,  the 
prosecutor  is  in  a  situation  to  contradict  any  part  of  it,  he  is  at  liberty  to 
do  so,  and  then  the  statement  of  the  prisoner,  and  the  whole  of  the  other 
evidence  must  be  left  to  the  jury,  for  their  consideration*,  precisely  as  in  any 
other  case  where  one  part  of  the  evidence  is  contradictory  to  another. 
Jones's  case,  2  C.  &  P.  629  (6).  Where  a  prisoner  was  indicted  for  larceny, 
and  in  addition  to  evidence  of  the  possession  of  the  goods,  the  counsel  for  the 
prosecution  put  in  the  prisoner's  statement  before  the  magistrate,  in  which 
he  asserted  that  he  had  bought  the  goods,  Garrow,  B.,  is  repprted  to  have 
directed  an  acquittal,  saying,  that  if  a  prosecutor  used  a  prisoner's  state- 
ment^ he  must  take  the  whole  of  it  together.  Anon,  cited  arg.  Jones's 
case,  2  C.  and  P.  630  (c).  It  must  not,  however,  from  this,  be  supposed 
that  every  part  of  a  confession  is  entided  to  equal  credit.  A  jQry  may 
believe  that  which  charges  the  prisoner,  and '  reject  that  which  is  in 
his  favor,  if  they  see  sufficient  grounds  for  so  doing.  Thus  in  a  case 
similar  to  that  before  Mr.  Baron  Garrow,  the  prosecutor  having  put  in  the 
prisoner's  examination,  which,  merely  stated  that  ^^  the  doth  was  honestly 
bought  and  paid  for,"  Mr.  Justice  J.  Parke  told  the  jury,  *^  if  you  believe 
that  the  prisoner  really  bought  and  paid  for  this  cloth,  as  he  says  he  did, 
you  ought  to  acquit  him,  but  if,  froip  his  selling  it  so  very  soon  after  it 
was  lost,  at  the  distance  of  eight  miles,  you  feel  satisfied  that  the  state- 
ment of  his  buying  it  is  all  false,  you  will  find  him  guilty."  Higgin's  case, 
3  C.  &  P.  603  (dV  So  where  a  prisoner,  charged  with  murder,  stated  in  his 
confession  that  he  was  present  at  th^  murder,  «  hich  was  committed  by 
another  person,  and  that  he  took  no  part  in.  it,  lAttledale  J.,  left  the 
confession  to  the  jury,  saying,  ^'  it  must  be  taken  altogether,  and  it  is 
evidence  for  the  prisoner  as  well  as  against  him ;  still  the  jury  may,  if 
they  think  proper,  believe  one  part  of  it  and  disbelieve  another."   Clewes' 

_f_ ^ _. : ; : 

••     •   ■ 

omrheard.    Stale  v.  CoTington,  2  Bailey,  569.    But  in  such  ca«e  the  defendant  would,  with- 

oat  doahtj  be  allowed  to  prove  the  whole. 

,   If  a  prisoner,  in  speaking  of  the  testimony  of  one  who  had  -testii&ed  against  iiink,  says, 

that  **  what  he  sud  was  true  so  far  as  he  went,  but  he  did  not  sav.  all  or  enough ;."  this  is  not 

admissible.as  a  coniesaion,  nor  *does  it  warrant  proof  to  the  jury  or  what  the  witness,  did  swear 

to. .  Finn  v.  The  Conunonwealth,  5  Rand.  701. 

(a)  Eng.  Com.  L.  Rep.  vi.  121.     (b)  Id.  zii.  292.    (c)  Id.  xii.  293.     (d)  Id.  xiv.  476. 
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case,  4  C.  and  P.  325  (tf).  ,  See  also  Steptoe's  case,  4  C.  and  .P.  397  (fr),  S. 
P.  In  a  recent  celebrated  trial  for  murder,  the  counsel  for  the  prosecution 
said  he  would  treat  the  statements  of  the  prisoners  before  the  magistrates  as 
[  *53  ]  their  defence,  and  show  ^by  evidence  that  they  were  not  consistent 
with  trulh  ;  Greenacre's  case,  8  C  and  P.  36  (g)  ;  and  this  coarse  is 
frequently  adopted  in  practice. 

Confessions  of  matters  void  in  point  of  law,  or  false  in  fact.]  An 
admission  on  the  part  of  a  prisoner  is  not  conclusive,  and  if  it  afterwards 
appear  in  evidence  that  tiie  fact  was  otherwise,  the  admission  will  be  of 
no  weight  (1).  Thus,  upon  an  indictment  for  bigamy,  where  the  prison- 
er had  admitted  the  first  marriage,  and  it  appeared  at  the  trial  that  such 
marriage  was  void,  for  want  of  consent  of  the  guardian  of  the  woman, 
the  prisoner  was  acquitted.  3  Stark.  Ev.  1 187,  Ist  ed.f  So  on  an  in«> 
dictment  for  setting  fire  to  a  ship,  with  intent  to  injure  two  part  owners, 
it  was  held  that  the  prosecutor  could  not  make  use  of  an  admission  by 
the  prisoner  that  these  persons  were  owners,  if  it  appeared  that  the  re- 
quisites of  the  shipping  acts  had  not  been  complied  with.  Philp's  case, 
4Moody'sC.C.  271(d). 
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Statute  7  Geo.  4.  Cv  64.]  The  foregoing  pages  relate  only  to  the 
confessions  and  adnnssions  made,  by  persons  charged  with  oflfences,  to 
third  persons,  and  not  made  to  magistrates  during  the  examinations  di- 
rected to  be  taken  by  statute.  Those  examinations,  formerly  taken  under 
the  1  and  2  P.  and  M.  c.  13,  and  2  and  3  P.  and  M.  c.  10,  are  now  gov- 
erned by  the  7  Geo.  4.  c.  64.  # 

By  that  statute,  s.  2,  it  is  enacted,  ''  That  the  two  justices  of  the  peace, 
before  they  shall  admit  to  bail,  and  the  justice  or  justices  before  be  or  they 


(1)  Alton  V.  Gelmantorv  2  N.  Haxnp.  521. 
t  New  ed.  2d  toI.  654. 

<•)  Eng.  Com.  L.  Rc^p.  xix.  357.    (»)  Id.  xix.  440.    (c)  Id.  xxxiv.  281.    (iQ  2  Eng.  C.  C.  271. 
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shall  commit  to  prison  any  person  arrested  for  felony,  or  on  suspicion  of  fel- 
ony, shall  take  the  examination  of  such  person  and  the  information  upon 
oath  of  those  who  shall  know  ^he  facts  and  circumstances  of  the  [  *54  ] 
case,  and  shall  put  the  same,  or  as  much  thereof  as  shall  be  material, 
into  writing,  and  the  two  justices  shall  certify  such  bailment  in  writing ; 
and  every  justice  shall  have  authority  to  bind  by  recognizance  all  such 
persons  as  know  or  declare  any  thing  material  touching  any  such  felony 
or  suspicion  of  felony,  to  appear  at  the  next  court  of  oyer  and  terminer, 
or  gaol'delivery,  or  superior  criminal  court  of  a  county  palatine,  or  great 
sessions,  or  sessions  of  the  peace,  at  which  the  trial  thereof  is  intended 
to  be ;  then  and  there  to  prosecute  or  give  evidence  against  the  party 
accused :  and  such  justices  and  justice  respectively  shall  subscribe  all 
such  examinations,  bailments,  and  recognizances,  and  deliver,  or  cause 
the  same  to  be  delivered  to  the  proper  officer  of  the  court  in  which  the 
trial  is  to  be,  before  or  at  the  opening  of  the  court.'^ 

Before  the  above  statute,  the  justices  had  no  poiver  to  take  the  exam- 
ination of  persons  charged  with  misdemeanors;  but  now,  by  sec.  3,  it 
is  enacted — *'  That  every  justice  of  the  peace,  liefore  whom  any  person 
shall  be  taken,  on  a  charge  of  nnsdemeanor  or  suspicion  thereof  shall 
take  the  examination  ti  the  person  charged,  and  the  information,  upon 
oath  of  those  who  shall  know  the  facts  and  circumstances  of  the  case, 
and  shall  put  the  same,  or  as  much  thereof  as  shall  be  material,  into 
writing,  before  he  shall  commit  to  prison  or  require  bail  from  the  person 
so  charged,  and  in  every  case  of  bailment  shall  certify  the  bailment  \ix 
writing  ;  and  shall  have  authority  to  bind  all  persons  by  recognizance, 
to  appear  to  prosecute  or  give  evidence  against  the  party  accused,  in  like 
manner  as  in  cases  of  felony,  and  shall  subscribe  all  examinations,  inform- 
ations, bailments  and  recognizances,  deliver  or  cause  the  same  to  be  de- 
liver^, to  the  proper  officer  of  the  court  in  which  the  trial  is  to  be, 
before  or  at  the  opening  of  the  court,  in  like  manner  as  in  cases  of  fe- 
lony." 

By  7  Geo.  4,  c.  38,  s.  1.  Commissioners  for  trying  offences  commit- 
ted at  sea,  or  a  justice  of  the  peace,  may  take  examinations  touching  of- 
fences committed  within  the  jurisdiction  of  the  Adiniralty,  and  may  com- 
mit the  parties  charged. 

Mode  of  tciking  examinations — questioning  the  prisoner.]  Where  an 
examination  (taken  under  the  statute  of  P.  and  M.)  was  offered  in  evi* 
dence,  and  the  mogistrate  who  took  it  stated  that  he  had  examined  the 
prisoner  to  a  considerable  extent,  in  the  same  manner  as  he  was  accus- 
tomed to  examine  a  witness,  Richards,  C.  B.  rejected  the  examination, 
saying  that  it  was  irregular  in  the  magistrate  to  examine  a  prisoner  in 
such  a  manner.  Wilson's  case,  Holt,  597  (o).  But  the  contrary  was 
held  by  Mr.  Justice  Holroyd,  Stark.  £v.  App.  part  iv.  p.  5*2,  1st  ed.f 
And  it  was  ruled  the  sam^  way  at  the  Old  Bailey,  on  an  indictment  for 
murder.  Jones's  case,  2  Russ.  (a).  In  a  late  case  also,  Mr.  Justice 
Liitledale  held  the  decision  of  Holroyd,  J.,  to  be  correct,  and  admit- 
ted  an  examination  partly  elicited  by  questions  put  by  the  magistrate. 
•Ellis's  case,  Ry.  and  Moo.  N.  P.  C.  433  (6).     See  also  Thorn-  [*55] 

•  •  

t  Newed.  2  vol.  p.  29. 
{a),  Eng.  Com.  L.  Rep.  Hi.  192.     (b)  Id.  xxi.  483. 
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ton's  case,  1  Moody,  C.  C.  27  (a),  ante,  p.  39,  and  Rees's  case,  7  C.  and 
P.  669(6).     Bartlett's  case.  Id,  832  (c). 

It  is  conceived,  however,  that  while  a  magistrate  may  fairly  put  ques- 
tions to  a  prisoner  to  explain  or  elucidate  ■  some  portion  of  his  statement, 
be  ought  not  by  interrogating  the  prisoner  in  the -first  instance  to  extract  a 
confession;  neither  ought  he^  on  the  other  hand,  to  dissuade  him  from 
confessing.  Green's  case,  5  C.  and  P.  312(d).  The  proper  course  Of 
proceeding  was  laid  down  by  Lord  Denman,  C.  J.,  in  a  very  recent  case. 
'^^  A'  prisoner  is  iiot  to  be  entrapped  into  making  any  statement,  but 
when  a  prisoner  is  willing  to  make  a  statement,  it  is  the  duty  of  ma.gis- 
trates  to  receive  it ;  but  magistrates  before  they  do  so  ought  entirely  to  get 
rid  of  any  impression  that  may  have  before  been  on  the  prisoner's  mind, 
that  the  statement  may  be  used  for  his  own  benefit;  and  the  prisoner 
ought  also  to  be  told  that  what  he  thinks  fit  to  say  will  be  taken  down,  and 
may  be  used  against  him  on  his  trial.''     Arnold's  case,  8  C.  and  P.  621. 

(0(1).  . 

Mode  ef  taking  examinationS'^must  not  be  upon  oath.]  The  exami.- 
nation  of  a  prisoner  must  not  be  taken  upon  dath.  Where  the  examina- 
tion of  a  prisoner  was  produced.,  commencing — "The  examination  of  A. 
B.,  taken  on  oath  before,"  &c.  Le  BlanCf  J;,  rejected  it,  and  would  not 
permit  evidence  to  be  given  that  no  oath  had,  in  fact,  been  administered, 
saying,  that  he  could  not  allow  that  which  had  been  sent  in  under  the 
band  of  a  magistrate  to  be  disputed.  Smith's  case,  1  Stark.  242(/). 
So  Parke,  J.,  rejected  an  examination  of  the  prisoner,  concluding  "  taken 
and  sworn  before  me,"  and  signed  by  the  magistrate,  and  would  neither 
allow  the  magistrate's  clerk  to  prove  that,  in  fact,  it  was  not  sworn,  nor 
would  he  receive  parol  evidence  of  what  the  prisoner  said.  Riyers's  case, 
7  C.  and  P.  177(g).  But  where;  the  prisoner,  being  mistaken  for  a  wit- 
qpss,  was  sworn,  but  the  mistake  being  discovered,  the  deposition,  which 
had  been  commenced,  was  destroyed,  and  the  prisoner,  subsequently,  after 
a  caution  from  the  magistrate,  made  a  statement,  Garrow^B,,  received 
that  statement.  Webb's  case,  4  C.  &  P.  564  (A).  And  where  a  prisoner 
had  been  examined  upon  oath,  on  a  charge  against  another  person,  Parke, 
J.,  received  evidence  of  that  examination,  as  a  confession,  observing,  that 
upon  that,  as  upon  every  other  occasion,  the  prisoner  might  have  rejfused 
to  answer  any  questions  having  a  tendency  to  expose  him  to  a  criminal 
charge,  and  not  having  doiie  so,  his  examination  was  evidence  against  Kim« 
Howarth's  case.  Greenwood's  Col.  Stat.  138  (n).     But  see  an^6,  p.  46. 

Mode  of  taking — when  reduced  into  writing,'  and  when  not.]  The 
statute  requires  that  the  examination,  or  as  much  thereof  as  may  be  mate- 
rial, shall  be  reduced  into  writing,  and  therefore,  when  reduced  into  writ- 
(  ♦Se  ]  ing,  such  writing  is  the  best  evidence,  and  *parol  evidence  of  the 
examination  cannot  be  received  (2).  In  order  to  render  parol  evidence 
of  the  examination  admissible,  it  must  be  clearly  proved  that,  in  fact,  such 


.0)  People  V.  Smftb,  1  Wheeler's  O.  C.54.    The  prisoner  is  hot  bound  to  answer,  but  if  he 
flubmitB  to  answer,  and  answers  ialselj,  the  prosecutor  may  disprove  it,  and  it  will  be  taken 
.  strongly  against  the  prisoner.     Case  of  GoldsDy  and  al.,  1  Rogers*  Rec.  81. 
(2)  M'Kenna's^aae,  5  RogArs' Rec.  4, 

(a)  «  Eng.  C.  €.«7.     (h)  Eng.  Com.  L.  Rep.  xxxii.  633.     (e)  Id.  xxxii.  759.      (rf)  Id.  xxiv 
335.    (e)  Id.  xxxiv.  566.    (/)  W.  ii.  374.    (g)  Id.  xxxii.  486.  .(A)  Id.  xix,  538. 
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cxamiuation  was  not  reduced  into  writing.  Jacob's  case,  1  Leach,  310. 
If  the  e;caminalion  be  not  returned,  and  it  is  uncertain  whether  it  has  been 
reduced  into  writing  or  not;  parol  evidence  will  be  rejected.  Hinxman's 
case,  Id.  (n.)     Fisher's  case,  Id.  p.  311,  (n.) 

But  where  it  clearly  appears  that  no  examination  in  writing  has.  been 
taken,  parol  evidence  of  wimt  the  prisoner  said  before  the  magistrate  is  ad« 
missible  (1).     Thus,  where,   the  only  evidence  against  a  prisoner  was  his 
examination  before  the  magistrate,  which  was  not  taken  in  writing,  either 
by  the  magistrate  or  by  any  other  person,  but  was  proved  by  the.tnt;a  voce 
testimony  of  two  witnesses  who  were  present,  all  the  judges  (except  Mr* 
Justice   Gould)   were  of  opinion  that  this  evidence  was  well  received* 
Huct's  case,  2  Leach,  821.     A  written  examination  before  a  magistrate 
will  not  exclude  parol  evidence  of  s,  previous  confession  made  to  a  third 
person.     Carty^s  case,  M'Nally  on  Ev.  4h.     See  also  16  How.  St.  Tr.  35. 
And  it  was  said  by  Besty  C.  J.,  that  his  opinion  was,  that  upon  clear  and 
satisfactory  evidence,  it  was  admissible  to  prove  something  said  by  the 
prisoner   beyond   what  was  taken  down  by  the  committing  magistrate. 
Rowland   v.  Ashby,  Ry.  and  Moo.  232  (a).     So  it  has  been  ruled  by 
Parke,  J.,  that  an  incidental  observation  made  by  a  prisoner  in  the 
course  of  his  examination  before  a  magistrate,  but  which  does  not  form  a 
part  of  the  judicial  inquiry,  saas  to  make  it  the  duty  of  the  magistrate  to 
take  it  down  in  writing,  and  which  was  not  so  taken  down,  may  be  given 
in  evidence  against  the.  prisoner.     Moore's  case,  Matthew's  Dig.  Cr.  Law, 
157  ;  Spflsbury's  case,  7  C.  &  P.  187  (6),  S.  P.     But  where  it  ought  to 
have  been  taken  down  in  writing,  and  it  was  not,  Littledale^  J.,  ruled  that 
it  was  inadrpissible.     Maloney's  case,  Matthew!s  Dig.   Cr.   Law,    157.. 
However,  where  on  the  examination  of  a  prisoner,  on  a  charge  of  stealing 
sheep,  what  was  said  as  to  the  stealing  of  certain  sheep,  the  properly  of 
one  person,  was  taken  down  in  writing  by  the  magistrate,  but  not  what 
was  said  as  to  other  sheep,  the  property  of  another  person  ;  on  a  question 
reserved  for  the  opinion  of  the  judges,  whether  any  confession,  as  to  the 
latter  ofTence,  could  be  supplied  by  parol  evidence ;  and  whether,  as  the 
magistrate  had  taken  down  in  writing  every  thing  he  heard,  and  intended 
to  take  down  all  that  was  said  to  him,  and  believed  he  did  so,  parol  evi- 
dence could  be  given  of  any  thing  else  that  had  been  addressed  to  him ; 
the  judges  present  were  all  of  opinion  that  the  evidence  was  admissible* 
Harris's  case,  1  Moody,  C.  C.  343  (c).     But  in  Lewis's  case,  .6  C.  and  P. 
162  (d),  where  Harris's  case  was  cited,  Gurney,  B.,  said  it  was  very  dan- 
gerous to  admit  such  evidence,  and  tlipught  it  ought  not  to  be  done  in  the 
case  before  him.     So  where  the  magistrate's  clerk  in  taking  down  the  ex- 
aminations of  three  prisoners,  had  left  a  blank  whenever  any  one  had  men- 
tioned the  name  of  either  of  the  other  prisoners,  Patteson,  J.,  refused  to 
"^allow  the  blanks  to  be  supplied  by  the  parol  evidence  of  the  clerk,  [.^57  ] 
observing  that  the  rule  ought  not  to  be  extended.    Morse's  case,  6  C.  and 
P.  605  (e)  ;'  see  an/e,.p.  49. 

-  Where  a  written  examination  before  a  coroner  was.  inadmissible,  on  ac*^ 
count  of  some  irregularity  in  taking  it,  the  nature  of  which  does  not  ap- 
pear-in  the  report,  Tindal,  C.  J.   permitted  the  coroner  to  give  parol  cvi- 

(1)  State  V.  Irwin,  I  Hayw.  112.     Collins'  case,  4  Rogers*  Rec.  139. 

(a)  £ng.  Com.  L.  Rep.  xxi.  425.    {b)  Id.  xxxii.  487.     (c)  2  Enff .  C.  C.  343.    (d)  Eng. 

Com.  L.  Rep.  XXV.  333.    (e).  Id.  xxxiv.  547. 
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dence  of  what  the  prisoner  had  said  at  the  time  of  his  examination. 
Reed's  case,  Moo.  and  Mai.  403  (a).  See  pasty  p.  58.  But  where  the 
prisoner's  statement  was  erroneously  entered  by  the  magistrate's  clerk  in 
the  information  book,  and  beaded,  '^  The  information  and  complaint  of 
R.  B.,"  and  the  clerk  was  present  at  the  trial,  and  could  have  explained 
the  mistake,  Gumey,  B.,  rejected  the  statement.  Bentley's  case,  6  C. 
and  P.  148  (6).  So  where  in  the  depositions  returned  by  the  magistrate, 
the  prisoner  was  stated  to  have  said,  ''  I  decline  to  say  any  thing,"  Lord 
Abinger,  C.  B.,  refused  to  hear  parol  evidence  of  a  confession  before  the 
magistrate.  Walter's  case,  7  C.  and  P.  267  (c).  Where,  however,  on 
the  first  of  two  investigations  before  the  magistrate,  the  prisoner  made  a 
statement  which  the  clerk  took  down  in  writing,  but  it  was  not  read  over 
to  the  prisoner,  neither  was  he  asked  to  sign  it ;  and  the  magistrate  re- 
turned the  depositions  of  the  witnesses  on  the  second  occasion  without 
the  prisoner's  previous  statement,  but  on  the  contrary  with  a  memoran- 
dum that  '*The  prisoner  being  advised  by  his  attorney,  declines  to  say  any 
thing,"  Littkdale,  J.,  and  Parke,  B.,  were  both  of  opinion  that  the  state- 
ment was  admissible  in  evidence,  although  the  magistrate  might  have 
neglected  his  duty  in  not  returning  what  the  prisoner  said,  Wilkinson's 
case,  8  C.  and  P.  662(d). 

Mode  qf  taking  examinations — signature.]     The  examination  of  a 
prisoner,  when  reduced  into  writing,  ought  to  be  read  over  to  him,  and  it 
is  usually  tendered  to  him  for  his  signature,  though  such  signature  is  not 
required  by  the  statute,  and  is  only  for  precaution,  and  for  the  facility  of 
future  proof.     2  Russ.  657.     I  Phill.  Ev,  115,  7lh  ed.  (I).     Where  the 
examination  of  a  priscmer  was  taken    in  writing,  and  afterwards  read  over 
to  him,  upon  which  he  observed,  ''It  is  all   true  enough,"  but  upon  the 
clerk's  requesting   him  to  sign  it,  he  said,  ''  No,  I  would  rather  decline 
that,"  nor  was  it  signed,  either  by  him  or  by  the  magistrate ;  a  majority  of 
the  judges  were  of  opinion,  that  the  written  examination  was  rightly  re- 
ceived in  evidence.     Lambe's  case,  2  Leach,  552.     So  where  the  solicitor 
for  the  prosecution    made  minutes,  nt  the   request  of  the  magistrate,  of 
what  the  prisoner  said  before  the  magistrate,  and  those  minutes  were  read 
over  to  the  prisoner,  who  said,  "  It  is  all  true,"  but  afterwards,  on  the  min- 
utes being  again  read,  objected  to  some  parts  of  them,  and  refused  to  sign 
them,  it  was  held  that  they  might  be  read  in  evidence  against  the  prisoner. 
Thomas's  case,  2  Leach,  637.     But  where  the  examination  of  a  prisoner, 
confessing  his  guilt,  was  put  into  writing,  and  he  was  desired  to  sign  it, 
[  *58]  which  he  refused  to  do,  although  he  admitted   his  guilt,  *fVUsony 
J.,  refused  to  receive  it,  saying,  that   it  was  competent  to  a  prisoner 
under  snch  circumstances,  to  retract  what  he  had  said,  and  to  say  that  it 
was  false.     Bennet's  case,  2  Leach,  553  (n.)     And  where  an  examination 
was  offered  in  evidence,  and  the  clerk  of  the  magistrate   stated  that  he 
took  it  down  from  the  mouth  of  the  prisoner,  and  that  it  was*  afterwards 
read  over  to  him,  and  he  was  told  he^ight  sign  it  or  not  as  he  pleased, 
upon  which  ho  refused  to  sign  it.   Wood,  B.,  was  of  opinion  that  the  doc- 
ument could  not  be  read.     In  Lambe's  case,  the  prisoner,  when  the  ex- 
amination was  read  over  to  him,  *said  that   it  was  true,  and  here,  if  the 


(1)  Pennflylvania  v.  Stoops,  Addis.  383.    People  v.  Johnson,  1  Wheeler's  C.  C.  193. 
(»)  Eng.  Com.  L.  Rep.  xxii.  341.    (6)  Id.  xxv.  385.    (c)  Id.  xxxii.  506.    (</)  Id.  xxxiv.  574. 
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prisoner  had  said  so,  the  case  might  have  been  different.  Tellicote's  case, 
ij  Stark.  484  (a) ;  and  see  Jones's  case,  2  Russ  658,  post,  p.  59.  It 
seems  difficult  to  maintain  the  decision  in  Tellicote's  case.  Where  the 
examination  is  offered  in  evidence  as  a  document,  to  which  authority  is 
given  by  statute,  there  seems  to  be  no  objection  to  its  reception  on  Uie 
i^round  of  the  party's  subsequent  dissent,  which  is  evidence  to  go  to  the 
jury.  Where  a  conression  is  made  to  another  person  than  a  magistrate, 
and  afterwards  retracted,  the  whole  would,  without  doubt,  be  admissible, 
and  it  is  difficult  to  distinguish  the  two  cases.  The  prisoner  having  re- 
fused to  sign  his  examination  before  the  magistrate,  or  to  admit  its  truth, 
Bayley,  J.,  allowed  parol  evidence  to  be  given  of  the  prisoner's  statement, 
and  permitted  the  magistrate's  clerk  to  read  over  the  examination  to  re- 
fresh his  memory.  Dewhurst's  case,  I  Lewin,  C.  C.  47.  So  where  the 
prisoner  made  a  statement,  which  was  taken  down  in  writing  by  the  mag- 
istrate's clerk,  but  was  not  signed  by  the  prisoner,  Paiteson,  J.,  thought 
it  the  more  safe  course  that  the  examination  should  not  be  read,  but  that 
the  clerk  should  use  it  to  refresh  his  memory.  Pressley's  case,  6  C.  and 
P.  183  (b).  In  the  above  case  it  was  of  no  practical  importance  which 
course  was  adopted,  but  there  appears  no  reason  for  treating  a  prisoner's 
examination,  which,  although  not  signed  by  him,  complies  with  all  the  re- 
quisites of  the  statute,  as  an  informal  document.  See  further  as  to  sig- 
nature by  a  prisoner,  post,  p.  60. 

If  the  examination  is  taken  down  in  writing  by  a  constable  only,  and 
is  not,  therefore,  under  the  statute,  yet  if  the  prisoner  signs  it,  the  paper 
itself  may  be  read  in  evidence.  Swatkin's  case,  4  C.  and  P.  650  (c). 
This  rests  upon  the  general  principle  of  law,  with  regard  to  admisBions, 
under  which,  letters,  he.  are  read  in  evidence  (I). 

Examinations  informal — used  to  refresh  the  memory  of  witnessJ]  If 
the  examination  of  a  prisoner  has  been  taken  down  in  writing,  but  not  in 
such  a  manner  as  that  the  writing  itself  is  admissible  under  the  statute, 
parol  evidence  of  what  the  prisoner  said  is  admissible,  vide  a;fite,  p.  57 ; 
and  in  such  case  the  writing  may  be  referred  to  by  the  witness  who  took 
down  the  examination,  in  order  to  refresh  his  memory.  Thus,  where  a 
person  had  been  examined  before  the  lords  of  the  council,  and  a  witness 
took  minutes  of  his  examination,  which  were  neither  read  over  to  him  af- 
ter they  were  taken,  nor  signed  by  him  ;  it  was  held  that  although  they 
could  ♦not  be  admitted  in  evidence  as  a  judicial  examination,  yet  .[•69  ] 
the  witness  might  be  allowed  to  refresh  his  memory  with  them,  and  hav- 
ing looked  at  them,  to  state  what  he  believed  was  the  substance  of  what 
the  prisoner  confessed  in  the  course  of  his  examination.  Layer's  case,  16 
How.  St.  Tr.  215.  So  where  an  examination  taken  at  several  times,  was 
reduced  into  writing  by  the  magistrate,  and  on  its  being  completed,  was 
read  over  to  the  prisoner,  but  he  declined  to  si^^n  it,  acknowledging  at  the 
same  time  that  it  contained  what  he  had  stated,  although  he  afterwards 
said,  that*  there  were  many  inaccuracies  in  it ;  it  was  held  that  this  might 
be  admitted  as  a  memorandum  to  refresh  the  memory  of  the  magistrate, 
who  gave  parol  evidence  of  the  prisoner's  statement.  Jones's  case,  2 
Russ.  658,  (n).     So  in  Tellicote^s  case,  ante,  p.  57,  supposing  the  written 

(1)  See  Coramonweallh  ».  Boyer,  2  Wheeler's  C.  C.  160. 
(a)  Eng.  Com.  L.  Rep.  lii.  442.    (A)  Id.  xxv.  345.     («)  Id.  xix.  622. 
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document  was  inadmissible^  yet  the  clerk  of  the  magistrate,  who  was  cal- 
led as  a  witness,  might  have  proved  what  he  heard  the  prisoner  say  on 
his  examination,  and  have  refreshed  his  memory  by  means  of  the. exami- 
nation, which  he  had  written  down  at  the  time.  2  Russ.  658.  See  4  C. 
and  P.  550  (n.)  (a).  And  see  Dewhursf  s  case,  ante,  p.  58.  So  where, 
on  a  charge  of  felony,  the  examination  of  the  prisoner  was  reduced  into 
writing,  by  the  magistrate's  clerk,  but  nothing  appeared  on  the  face  of  the 
paper  to  show  that  it  was  an  examination  taken  on  a  charge  of  any  felony, 
or  that  the  magistrates  who  signed  it,  were  then  acting  as  magistrates ; 
Patlesoriy  J.,  permitted  the  clerk  to  the  magistrates  to  be  called,  and  to 
refresh  his  memory  from  this  paper.  Tarrant's  case,  6  C.  and  P.  182  {h)y 
and  see  Pressley's  case,  Id.  183  (c),  ante,  p.  57. 

The  effect  of  the  statutes  is  properly  stated  to  be,  that  a  written  exaimt- 
nation  taken  in  conformity  to  them  is  evidence  per  ee,  and  the  only  admis- 
sible evidence,  of  the  prisoner  having  made  a  declaration  of  the  things 
contained  therein ;  whereas  at  common  law  (unless  the  prisoner  bad  signed 
the  paper,  or  on  its  beiog  read  to  him,  had  allowed  it  to  be  true)  the  con- 
fession must  have  been  proved  by  some  one  who  heard  it  and  could  recol- 
lect it,  and  the  writing  could  only  have  been  made  use  of  by  the  person 
who  wrote  it,  to  refresh  his  memory  with  it.     2  Russ.  659,  (n). 

Mode  of  proof.]  It  is  laid  down  by  Lord  Hale,  that  in  proving  exami- 
nations of  prisoners,  and  informations  of  witnesses  taken  before  justices 
of  the  peace,  oath  is  to  be  made  in  court  by  the  justice  or  his  clerk,  that 
the  examinations  or  informations  were  truly  taken.  2  Hale,  P.  C.  52, 
284.  In  practice,  however,  it  is  said,  in  a  book  of  authority,  to  be  cer- 
tainly not  unusual  to  permit  the  examination  to  be  read  upon  proof  of  the 
identity  of  the  instrument,  and  of  the  handwriting  of  the^ magistrate  if  he 
has  signed  the  examination  which  now,  by  statute  7  Geo.  4,  c.  64,  he  is  in 
all  cases  recjuired  to  do.  2  Russ.  659,  (n.)  It  is  obviously  desirable  that 
some  person,  who  was  present  at  the  examination,  and  who  can  state  the 
mode  in  which  it  was  taken,  should  be  called  to  prove  it.  Where  upon 
[  ^^60  J  an  indictment  for  murder,  it  was  proposed  *to  prove  the  prisoner's 
examination  before  the  coroner,  by  evidence  of  the  handwriting  of  the  lat- 
ter, and  by  calling  a  person  who  was  present  at  the  examination,  it  appear- 
ing that  there  were  certain  interlineations  in  the  examination.  Lord  Lynd" 
hurst  said,  that  he  thought  the  clerk  who  had  taken  down  the  examina- 
tion, ought  to  be  called,  and  the  evidence  was  withdrawn.  Brogan's  case, 
Lane.  Sum.  Ass.  1834,  MS.  But  where  the  magistrate  who  had  signed 
the  examination  was  present  to  prove  the  signature,  Holroyd,  J.,  held  that 
it  was  not  necessary  to  call  the  clerk  who  had  written  it.  Hobson's  case, 
1  Lewin,  C.  C.  66.  And  where  the  examination  purported  to  be  the  ex- 
amination of  the  prisoner,  and  was  signed  by  him  and  the  magistrate,  proof 
of  their  handwriting  was  held  sufficient,  and  that  it  was  unnecessary  to 
show  that  it  was  taken  from  the  prisoner's  mouth,  or  that  he  deposed  to 
the  facts  contained  in  it.  Priestley's  case,  coram  Parke,  J.,  1  Lewin,  C. 
C.  74. 

In  one  case,  Pattesony  J.,  on  the  authority  of  2  Hale,  P.  C.  284,  though 
contrary  to  his  own  opinion,  refused  to  admit  the  examination,  (which  a 
witness  said  he  saw  signed  by  the  prisoner  and  the  magistrate,  and  heard 


(«)  Eng .  Com.  L.  Rep.  jck.  522.     {b)  Id.  xxv.  345.    (c)  Id.  xxv.  345. 
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the  former  cautioned),  beotose  neither  the  magistrate  nor  his  clerk  was 
called  to  prove  it.  Richard's  case,  1  Moody  and  Rob.  396  (n).  In  a  sub- 
sequent case,  where  the  examination  had  the  signature  of  an 'attesting 
witness,  who,  on  being  called,  proved  that  after  the  prisoner  made  her 
statement,  it  was  taken  down  and  read  over  to  her,  and  she  put  her  mark 
to  it,  after  which  the  witness  set  his  name  as  attesting  the  mark,  and  the 
examination  was  then  signed  by  the  magistrate ;  Vaughan,  J.,  and  Patte- 
3ony  J.,  at  the  Central  Criminal  Court,  admitted  it ;  Paiteson,  J.,  observ- 
ing, that  he  was  by  no  means  satisfied,  that  it  was  in  any  case  necessary  to 
call  either  the  magistrate  or  his  clerk.  Hope's  case,  1  Moo.  and  Rob. 
386  (n.),  7  C.  &  P.  136  (a),  S.  C.  But  in  a  case  before  Denman,  C.  J., 
where  it  was  proposed  to  prove  an  examination,  signed  with  the  prisoner's 
mark,  by  calling  a  person  who  was  present  when  it  was  taken,  his  lordship 
refused  to  receive  this  evidence,  unless  it  were  proved  by  the  magistrate 
or  his  clerk ;  he  observed,  that  the  necessity  of  proving  the  deposition  in 
this  manner  had  been  doubted,  but  the  distinction  appeared  to  him  to  be, 
that  where  the  examination  of  a  prisoner  before  a  magistrate  is  taken  down 
in  writing,  and  signed  with  the  prisoner's  name,  it  need  not  be  proved  by 
the  magistrate  or  his  clerk ;  but  if  not  signed  by  him,  or  if  his  mark  only 
be  attached  to  it,  it  is  necessary  to  be  proved  by  the  magistrate  or  the 
clerk.  For  if  the  prisoner  signs  his  name,  this  implies  that  he  can  read, 
and  has  read  the  examination,  and  adopted  it.  But  if  he  has  not  signed 
it,  or  has  only  put  his  mark,  there  are  no  grounds  to  infer  that  he  can 
read,  or  that  be  knows  the  contents,  and  no  person  can  swear  that  thei  ex- 
amination has  been  correctly  read  over  to  him,  except  the  person  who 
read  it*    Chappel's  case,  1  Moo.  &  Rob.  395. 

In  another  case,  Bosanquet,  J.,  and  Alderson,  B.,  expressed  an  opinion 
that  proof  of  the  magistrate's  signature  was  sufficient  to  show  that  the  ex- 
amination had  been  duly  taken.  The  examination,  ^however,  was  [  *61  J 
not  read,  the  prisoner  being  convicted  on  other  evidence.  Mary  Foster's 
case,  7  C.  and  P.  148  (6).  In  Rees's  case,  7  C.  and  P.  568  (c),  Denman, 
C,  J.^  admitted  an  examination  on  proof  of  the  signatures  of  the  magis- 
trate and  prisoner,  without  calling  either  the  magistrate  or  his  clerk.  So 
where  a  witness  swore  that  he  was  before  the  magistrate,  and  heard  the 
prisoner's  statement  read  over  to  him  by  the  clerk,  and  also  proved  the 
magistrate's  handwriting  to  the  depositions  returned  to  the  court ;  Parke^^ 
B.,  received  the  statement  in  eridence  against  the  prisoner.  Reading's 
case,  7  C.  and  P.  649  (d).  It  does  not  appear  from  the  reports,  whether 
the  statements  in  this  case,  and  in  Mary  Foster's  case,  were  signed  by  the 
prisoner. 

The  magistrate's  signature  to  an  examination  which  bore  the  prisoner's 
mark,  was  proved  by  a  bystander,  who  stated  that  the  magistrate's  clerk 
was  writing  when  the  prisoner  was  examined,  and  appeared  to  be  tak- 
ing down  what  he  said.  That  when  the  examination  was  finished,  the 
clerk  repeated  to  the  prisoner  (apparently  from  the  paper  on  which  he 
had  been  writing)  what  the  prisoner  had  said,  and  the  prisoner  then  put 
his  mark  to  the  paper.  But  whether  the  prisoner's  statement  was  taken 
down  correctly,  or  indeed  at  all,  he  had  no  other  means  of  judging.  It 
was  objected,  that  the  clerk  should  have  been  called  to  prove  that  the 
examination  produced  was  the  same  he  had  taken  down,  and  that  it  con- 

(a)  Eng.  Com.  L.  R«p.  xxzit.  468.    (h)  Id.  zzzii.  473.     (c)  Id.  zzzii.eSS.     {d)  Id.  zzzii.  «71. 
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teined  what  the  prisoner  had  actually  stated,  and  Chappel's  case,  was 
cited..  Parke,  B.,  was  disposed  to  overrule  the  objection,  thinking  there 
was  sufficient  primd  facie  evidence  of  the  examination  having  been  pro* 
perly  taken.  The  learned  baron  then  conferred  with  Lord  Denman 
who  entertained  doubts  about  the  propriety  of  his  decision  in  Chappel's 
case,  and  thought  the  question  deserving  the  consideration  of  the  judges. 
The  examination  not  being  essential  in  the  case  before  him,  Parker  B., 
rejected  it,  but  intimated  that  in  any  case  where  such  an  examination  was 
material  he  would  admit  it,  and  reserve  the  point  for  the  opinion  of  the 
judges.     Smith's  case,  2  Lewin^  C.  C.  139. 

The  conclusion  from  the  above  authorities  is,  that  where  the  prisoner 
has  signed  the  examination,  neither  the  magistrate  or  his  clerk  ne&d  be 
produced,  but  that  proof  of  the  magistrate's  handwriting  will  be  sufficient ; 
but  that  where  the  examination  is  not  signed  by  the  prisoner,  or  his  mark 
only  is  attached,  it  is  doubtful  whether  the  magistrate  or  his  clerk  ought 
not  to  be  called.  It  would  seem,  however,  that  in  order  to  dispense 
with  the  evidence  of  the  magistrate  or  his  clerk  where  the  examination 
has  not  been  signed  by  the  prisoner,  some  witness  must  be  called  who 
was  present  at  the  inquiry  before  the  magistrate,  and  heard  the  prisoner's 
statement  read  over  to  him  (1). 
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t^aiute  7  Geo.  4,  c.  64.]  The  clauses  of  the  statute  7  Geo.  4,  c.  64, 
relating  to  taking  the  depositions  of  witnesses  in  criminal  cases,  by  which 
the  former  statutes  of  1  and  2  P.  and  M.  c.  13,  14,  and  2  and  3  P. 
and  M.  c.  10,  are  repealed,  have  already  been  stated.     Ante^  p.  53* 

When  admiesibk  in  evidence.]  Although  as  in  the  foraier  statutes, 
there  is  no  express  enactment  in  the  7  Geo.  4,  that  the  depositions  of  the 
witnesses  taken  under  that  statute,  shall  be  admissible  in  case  of  their 
death  ;  yet  it  is  clear  that  should  the  witness  be  proved  at  the  trial  either 
to  be  dead  ;  1  Hale,  P.  C.  305,  B.  N.  P.  242  ;  (and  this  though  the  de- 
ceased was  an  accomplice,  Westbeer's  case,  1  Leach,  12,)  or  to  be  in- 
sane ;  Rex  V.  Eriswell,  3  T.  R.  710 ;  (or  to  be  unable  to  travel ;  1  Hale, 


(1)  See  People  v.  Robinson,  1  Wheeler's  C.  C.  940. 
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P.  C.  305,  but  see  post) ;  or  to  be  bed^ridden,  and  there  is  no  probabil- 
ity, of  the  party  again  being  able  to  leave  the  house  ;  Hogg's  case,  6  C 
and  P.  il6{a),jH}st ;  his  depositions  taken  before  the  magistrate,  will  be 
admissiblo  in  evidence.  So  also,  if  the  witness  is  kept  away  by  the 
practices  of  the  prisoner.     See  post  (1). 

So  it  has  been  said,  that  if  due  diligence  has  been  used,  and  it  is  made 
maoifesi  that  the  witness  has  been  sought  for  and  cannot  be  found,  or 
if  it  be  proved  that  he  was  subpoenaed  and  fell  sick  by  the  way,  his  dep- 
ositions may  be  read,  for  that  in  such  case  he  is  in  the  same  circumstan- 
ces as  to  the  party  that  is  to  use  him,  as  if  he  were  dead.  B.  N.  P.  239. 
Hawk*  P.  C,  b.  2,  c*  46,  s.  18.  It  has  however,  been  observed  by  Mr. 
Starkie,  that  it  seems  to  be  *very  doubtful,  whether  the  mere  [*63] 
casual,  and  temporary  inability  of  the  witness  to  attend  in  a  crim- 
inal case,  be  a  sufficient  ground  for  admitting  his  deposition,  which  af- 
fords evidence  of  a  nature  much  less  satisfactory  than  the  testimony  of 
a  witness  examined,  vivd  voce,  in  court,  and  which  might  be  procured  at 
another  time,  if  the  trial  were  to  be  postponed.  2  Stark.  £v.  266, 
2d  ed.  In  accordance  with  these  remarks,  Patteson^  J.,  held,  that 
where  a  witness  was  so  near  her  confinement  as  to  be  unable  to  attend  the 
assizes,  her.  deposition  was  inadmissible.  Ann  Savage's  case,  5  C.  and 
P.  143  (6). 

Where  the  prosecutrix  was  an  old  woman  bed-ridden,  and  there  was  no 
probability  she  would  be  able  to  leave  her  house  again,  Gurney,  B.,  allow- 
ed her  deposition  before  the  committing  magistrate  to  be  read,  on  the 
ground  of  there  being  no  likelihood  of  her  being  able  to  attend  at  anoth- 
er assizes.     Hogg's  case,  6  C.  and  P.  176  (c). 

Where  a  witness  has  gone  to  sea,  his  deposition  cannot  be  read  in  evi- 
dence on  the  part  of  the  prisoner,  without  the  consent  of  the  prosecutor, 
but  with  such  consent  it  may  be  read.  Per  Coltman,  J.,  Hagan'scase,  8 
C.  and  P.  167  (d). 

It  has  been  held,  with  regard  to  a  witness  examined  before  the  coroner, 

(1)  So  Uie  evidence  given  by  a  witness  sincse  dead,  on  a  former  trial  is  competent.  Wilbur 
V.  Selden,  6  Cow.  163.  Johnston  v.  The  State,  2  Yerg.  58.  Watson  v.  Lisbon  Bridge,  14 
Maine,  Sdl.  State  v.  De  Witt,  2  Hill,  282.  Rncher  v.  Hamilton^  3  Dana,  3a.  KeUj's  £xr. 
r.  Gonnell's  Adm.,  3  Dana,  533.  Robaon  v.  Doe,  2  Blackf.  308.  In  Virginia,  it  has  been 
held  inadmissible  in  eriminsd  cases.    Finn  v.  The  commonwealth,  4  Rand.  501. 

So  the  evidence  is  admissible  where  the  witness  has  become  unable  to  speak  from  paralysis. 
Rogers  v.  Raborg,  2  Gill  &  J.  54.  But  it  is  not  enough  that  he  has  forgotten.  Drayton  v. 
Well,  1  Nott  &,  WC.  409.  Nor  that  he  has  become  interested.  Chess  v.  Chess,  17  ^rg.  & 
R.  409.  Irwin  v.  Reed  et  al.,  4  Yeates,  512.  Nor  that  he  has  been  convicted  of  an  infamous 
crime.  Le  Baron  «.  Crombie,  14  Mass.  234.  Nor  it  seems  that  he  is  not  to  be  found.  Wil- 
bur V.  Selden,  6  Cow.  162.  Ardcrry  v.  The  Commonwealth,  3  J.  J.  Marsh.  185.  But  see 
contra,  Magill  v.  Caufiinan,  4  S.  &  R.  319.  Rogers  v.  Raborg,  3  Gill  &.  J.  54.  Pettibone, 
V.  Derringer,  4  Wash.  C.  C.  Rep.  215.    Read  v.  Bertrand,  Id.  538. 

The  very  words  of  the  witness  must  be  sworn  to.  U.  States  v.  Wood,  3  Wash.  C.  C.  Rep. 
440.  Wilbur  v.  Selden,  6  Cow.  162.  Ballenger  v.  Barnes,  3  Devereuz,  460.  Bowie  v. 
O'Neal  et  al.,  5  Har.  &,  J.  266.  But  contra,  Caton  et  al.  v.  Lennox  et.  al.,  5  Rand.  31.  Cor- 
nell V.  Green,  IDS.  &  R.  14.  The  whole  examination  nxoBt  be  given.  Wolf  v.  Wyeth,  11 
S.  4t  R.  149.  See  the  follow'mg  cases  as  to  notes  of  counsel :  Lightner  v.  Wike,  4  S.  &  R. 
203.  WaUon  v.  Gilday,  11  Id.  337.  Chess  v.  Chess,  17  Id.  409.  Miles  v.  0'Hara,4  Binn. 
110.  Foster  v.  Shaw,  7  Id.  156.  The  postea  of  the  former  trial  must  be  produced.  Beats  v. 
Guernsey,  &  Johns.  446. 

It  is  not  enough  that  the  former  trial  was  upon  the  same  eeneral  subject,  tlie  point  in  issue 
must  be  the  same.  Melvin  v.  Whiting,  7  Pick.  79.  So  evidence  of  what  a  deceased  witness 
swore  on  a  question  of  bail  is  inadmissible  on  the  trial  of  the  cause.  Jackson  AbLv.  Win- 
chester, 4  Dall.  906.    See  Jessup  v.  Cook,  1  Halst.  434. 

(e)  Eng.  Com.  L.  Rep.  xxv.  341.    (6)  Id.  xxiv.  246.    (c)  Id  xxv.  341.    (d)  Id.  xxxiv.  338. 
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that  if  he  is  absent,  proof  that  every  endeavor  has  been  made  to  find  liifn, 
will  not  authorise  the  reading  of  his  examination.  Lord  Morley'B  case, 
Kel.  55.  This  decision  appears  to  have  been  thought  by  Serjeant  Haw- 
kins, to  have  proceeded  on  the  ground  that  proper  search  had  not  been 
made  ;  Hawk.  P.C.  b.  2,  c.  46,  s.  17,  18;  and  Gilbert,  C.  B.  states  that 
the  examination  may  be  read»  because,  as  he  supposes,  it  is  to  be  presumed 
that  the  witness  is  dead,  when  he  cannot  be  found  after  the  strictest  inqui- 
ry.    Gilb.  Ev.  138. 

If  the  witness  be  kept  away  by  the  practices  of  the  prisoner,  upon  proof 
of  this,  his  depositions  may  be  read.  Harrison's  case,  4  St.  Tr.  49^. 
Lord  Morley's  case,  Kel.  55 ;  6  How.  St. JPr.  776  (eocaminatian  be- 
fore the  coronen). 

The  statute  7  Geo.  4,  c.  64,  relates  only  to  depositions  taken,  where  a 
party  is  charged  mth  felony,  suspicion  of  felony,  or  misdemeanor ;  and  in 
case  of  treason,  therefore,  where  the  common  law  rule  remains,  the  depo- 
sitions are  inadmissible.     Foster,  337  ;  Russell,  663  ;  i  Hale,  306. 

Before  the  depositions  can  be  read  they  must  be  proved,  which  is  usu- 
ally done,  either  by  caHing  the  magistrate  before  whom  they  were  taken, 
or  his  clerk  who  wrote  them  ;  2  Hale,  52,  284,  but  see  ante,  p.  60 ;  and 
it  must  appear  that  they  are  the  same  that  were  taken  before  the  magis- 
trate, without  any  alteration  whatever.     Hawk.  P.  C.  b.  2,  c.  46,  s.  15* 

Mode  of  taking  depositions.]  It  is  a  general  principle  of  evidence, 
that  to  render  a  deposition  of  any  kind  evidence  against  a  party,  it  roust 
appear  to  have  been  taken  on  oath,  in  a  judicial  proceeding,  and  that  the 
party  should  have  an  opportunity  to  cross-examine  the  witness.  Per  Hut" 
[  ^64  ]  lock,  B.,  Attorney  General  v.  Davison,  *M'G1.  and  Y.  169.  In 
order  therefore  to  render  a  deposition  admissible,  it  must  appear,  in  the 
first  place,  that  the  requisitions  of  the  statute  have  been  complied  with, 
otherwise  the  proceeding  woul^be  extra  judicial.  See  2  Stark.  211  (n) 
(a) ;  2  Russ.  660. 

It  must  also  be  shown  that  the  deposition  was  taken  in  the  presence  of 
the  prisoner,  and  that  \\e  had  an  opportunity  of  cross-examination.  Thus, 
where  a  woman  had  been  mortally  wounded,  and  a  magistrate,  at  the  re- 
quest of  the  overseer  of  the  parish,  attended  at  the  hospital  where  she 
lay,  and  in  the  absence  of  the  prisoner,  took  her  examination  upon  oath, 
which  he  committed  to  writing  and  signed,  and  which  was  signed  by  the 
woman  also,  who  afterwards  died ;  it  was  held  that  this  examination  was 
a  voluntary  and  extrajudicial  act  on  the  part  of  the  magistrate,  the  priso- 
ner not  being  before  him,  and  having  no  opportunity  of  contradicting  the 
facts  it  contained  ;  but  still  that  it  was  admissible  as  the  declaration  of  the 
deceased,  signed  by  herself,  and  was  to  be  classed  with  the  other  confirma- 
tory declarations  which  slie  made  after  she  liad  received  the  mortal  wounds, 
and  before  she  died.  Woodcock's  case,  1  Leach,  500.  In  several  other 
cases  also,  depositions  taken  in  the  absence  of  the  prisoner,  have  been 
rejected  (1).  Dingler's  case,  2  Leach,  561 ;  Callaghan^s  case,  33  Geo. 
3  ;  M'Nally  on  Ev.  385.     And  the  rule  is  the  same  under  the  7  Geo.  4, 


(1)  The  State  v.  Webb,  1  Hayw.  105. 
(a)  Eng.  Com.  L.  Rep.  iii.  318. 
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c.  64,  s.  32,  as  it  was  under  the  2  and  3  P.  and  M.c.  10.     Errington's 
case,  2  Lewin,  C.  C.  142.  ( 

Where  the  prisoner  was  not  present  during  the  examination,  until  a  cer- 
tain part  of  the  deposition  marked  with  a  cross,  at  which  period  he  was 
introduced,  and  heard  the  remaining  part  of  the  examination,  and  when 
it  was  concluded,  the  whole  was  read  over  to  him ;  Chambre,  J.>  said 
that  it  was  the  intent  of  the  statute,  that  the  prisoner  should  be  present 
whilst  the  witness  actually  delivers  his  testimony,  so  that  he  may  know 
the  precis^  words  he  uses,  and  observe,  throughout,  the  manner  and  de- 
meanor with  which  he  gives  his  testimony.  He  therefore  refused  to  ad- 
mit that  part  of  the  depositions  previous  to  the  mark,  which  had  not  been 
heard  by  the  prisoner.  Forbes's  case,  Holt,  599  (n)  (a).  But  a  differ- 
ent rule  was  acted  upon  in  the  following  case.  The  prisoner  was.  indict- 
ed for  murder,  and  the  deposition  of  the  deceased  was  offered  in  evi- 
dence. It  appeared  that  a  charge  of  assault  having  been  preferred  against 
the  prisoner,  the  deposition  of  the  deceased  had  been  taken  an  that 
charge.  The  prisoner  was  not  present  when  the  examination  commen- 
ced, but  was  brought  into  the  room  before  the  three  last  lines  were  taken 
down.  The  oath  was  again  administered  to  the  deceased  in  the  prison- 
er's presence,  and  the  whole  of  what  had  been  written  down  was  read 
over  to  him.  The  deceased  was  then  asked  in  the  presence  of  the  pri- 
soner, whether  what  had  been  written  was  true,  and  he  said  it  was  per- 
fectly correct.  The  magistrates  then,  in  the  presence  of  the  prisoner, 
proceeded  to  examine  the  deceased  further,  and  the  three  last  lines  were 
added  to  the  deposition.  The  prisoner  was  asked  whether  he  chose  to 
put  any  questions  to  the  deceased,  bujL  did  not  do  so.  It  was  objected, 
1st  that  the  prisoner  had  not  been  present,  and  2ndly,  that  the  *dep-  [  *65  ] 
osition  was  inadmissible,  because  the  examination  ought  to  be  confined 
to  the  offence  with  which  the  prisoner  is  charged  at  the  time,  which  was 
an  assault,  and  could  not  apply  to  the  present  charge  of  murder.  The 
deposition,  however,  was  admitted,  and  by  a  majority  of  the  judges  held 
rightly  admitted.  Smith's  case,  Russ.  and  Ry.  339  (6)  ;  2  Stark.  208  (c), 
S.  C.  - 

Mode  of  taking  depositions — should  be  fully  taken.]  "  Magistrates 
are  required  by  law  to  put  down  the  evidence  of  witnesses,  or  so  much 
thereof  as  shall  be  material.  They  have  hitherto  in  many  cases  confined 
themselves  to  what  they  deemed  material,  but  in  future  it  will  be  desirable 
that  they  should  be  extremely  careful  in  preparing  depositions,  and  should 
make  a  full  statement  of  all  the  witnesses  say  upon  the  matter  in  question, 
as  the  experience  we  have  already  had  of  the  operation  of  the  Prisoners' 
Counsel  Bill  has  shown  us  how  much  time  is  occupied  in  endeavoring  to 
establish  contradictions  between  the  testimony  of  the  witnesses  and  their 
depositions,  in  the  omission  of  minute  circumstances  in  their  statements 
made  before  the  magistrates,  as  well  as  in  other  particulars."  Per  Parke, 
B.,  Thomas's  case,  7  C.  and  P.  818  (d).  Where  there  was  an  omission 
in  the  depositions,  of  a  conversation  which  was  sworn  to  at  the  trial,  and 
which  the  witness  said  he  had  told  to  the  magistrate.  Lord  Denham,  C.  J., 
thought  the  complain!  of  the  prisoner's  counsel,  that  such  omission  was 

(a)  £ng.  Com.  L.  Rep.  iii.  193.     (6)  1  Eng.  C.  C.  339.    (c)  Eng.  Com.  L.  Rep.  iii.  316. 

(d)  Id.  xxxii.  750. 
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unfair  to  the  prisoner,  was  well  founded,  and  that  the  magistrate  ought  to 
have  returned  all  that  took  place  t>efore  him  with  respect  to  the  charge, 
as  the  object  of  the  legislature  in  granting  prisoners  the  use  of  the  depo- 
sitions was,  to  enable  them  to  know  what  they  have  to  answer  on  their 
trial.  Grady's  case,  7  C.  and  P.  650  (a).  In  Coveney's  case,  7  C.  and  P. 
66S  (b),  Alderson,  B.,  stated,  there  is  a  difference  between  adding  to  a 
deposition  and  contradicting  it,  and  he  apprehended  the  object  of  the  re- 
cent act  was  to  see  that  witnesses  did  not  swear  a  thing  before  the  magis- 
trate and  contradict  it  at  the  trial. 

Mode  of  taking  depositions — signature.]  The  statute  docs  not  require 
that  the  deposition  should  be  signed  by  the  party  deposing,  and  upon  the 
former  statutes  of  Philip  and  Mary,  it  was  held  that  such  a  signature  was 
utmecessary.  Flemming's  case,.  ^  Leach,  854.  But  the  magistrate  is 
required  by  the  stat.  7  Geo.  4,  c.  64,  to  subscribe  the  examinations  and 
inf<H'mation8  taken  by  him.  Vide,  ante,  p.  54.  Where  the  deposition  of 
the  prosecutor,  who  has  since  died,  has  been  taken  on  the  same  sheet  of 
paper  with  those  of  two  other  witnesses,  and  the  obly  signature  of  the 
magistrale,  with  the  words  prefixed,  *'  sworn  before  me,"  was  at  the  end 
of  the  last  deposition  ;  Coleridge,  J.,  after  consulting  Lord  Abinger, 
C.  B.,  admitted  the  deposition  in  evidence,  it  being  proved  by  the  magis- 
trate's clerk  that  the  deposition  was  regularly  taken,  and  read  over  in  the 
prisoner's  presence,  and  that  he  had  an  opportunity  of  cross-examining 
the  prosecutor.     Osborne's  case,  8  C.  and  P.  113  (c). 

[  *66  ]  *Mode  of  taking  depositions — parol  evidence  not  admissible  to 
vary  deposition.]  The  statute  7  Geo.  4,  c.  64,  requires  that  the  depositions 
of  the  witnesses  examined  before  a  magistrate  shall  be  taken  in  writing,  and 
the  presumption  in  all  such  cases  is,  that  the  magistrate  has  done  his  duty, 
and  reduced  it  into  writing.  Fearshire's  caae,  1  Leach,  202.  If  tnken  in 
writing,  parol  evidence  is  inadmissible  to  vary  it.  Thornton's  case,  1  Phill. 
Ev.  566,  8th  ed.  In  the  case  of  the  examination  of  a  prisoner,  it  has 
been  decided,  that  where  the  magistrate  did  not  hear,  and  consequently 
did  not  reduce  into  writing,  a  portion  of  the  prisoner's  confession,  parol 
evidence  of  such  portion  is  admissible.  Harris's  case,  1  Moo.  C.  C. 
338  (d),  ante^  p.  56 ;  but  in  the  case  of  a  deposUion,  parol  evidence  would, 
it  is  conceived,  under  similar  circumstances  be  inadmissible.  It  is  unlike 
the  case  of  a  prisoner's  examination,  which,  if  it  loses  its  judicial  charac- 
ter, is  nevertheless  the  subject  of  oral  testimony.  A  deposition  on  the 
other  hand,  if  it  be  not  admissible  as  a  judicial  proceeding,  seems  to  pos- 
sess no  other  character  in  which  it  can  be  received.  Phil.  Ev.  566,  8th  ed. 
And  see  2  Russ.  662. 

Depositions  admissible,  on  trial  of  other  offence,  than  that  with  which 
the  prisoner  was  charged.]  The  deposition  of  a  witness  since  deceased, 
regularly  taken  under  the  statute,  is  admissible  on  the  trial  of  an  oiTence 
different  from  that  with  which  the  prisoneT*  was  charged  at  the  time  of  the 
examination  taken  ;  as  in  Smith's  case,  Russ.  &  Ry.  339  (e),  ante,  p.  64, 
where  the  deposition  was  taken  on  a  charge  of  assault,  and  given  in  evi- 


(a)  Enff.  Com.  L.  Rep.  xxxii,  671.    (b)  Id.  xxxii.  ©79.    (c)  Id.  xrxiv.  318.    (d)  1  Eng. 

C.  C.  338.    (f)  1  Ibid.  339. 
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dencc  on  a  trial  for  murder.     Nor  is  it  necessary  that   the  offence  should 
be  complete  at  the  time  of  the  deposition  ;  thus  where  the  examination  of 
a  parly  wounded  is  taken,  if  he  afterwards  die  of  his  wounds,  that  depo- 
Bition  is  admissible,  on  a  trial   for  the  murder.    Id.    Radbourne's  case,  I 
Leach,  458  ;   I  East,  P.  C.  356,  S.  C.         . 

Depositions  admissible  to  contradict  Ike  toitness,]  One  of  the  objects 
of  the  legislature  in  requiring  that  the  magistrate  should  take  the  deposi* 
tion  of  the  witnesses  is,  that  the  court  before  which  the  prisoner  is  tried, 
may  see  whether  those  witnesses  are  consistent  or  contradictory  in  the 
evidence  they  give.  Vide  Lanibe's  case,  2  Leach,  553.  The  deposition 
therefore  may  be  used  on  the  part  of  the  prisoner  to  contradict  the  evi- 
dence of  the  witness  given  at  the  trial  ( 1 ) ;  Strafford's  case,  3  St.  Tr.  131, 
fo.  ed.  Hawk.  P.  C.  b.  2,  c.  46,  s.  22  ;  and  where  the  name  of  the  prisoner's 
mother  was  on  the  indictment,  and  the  counsel  for  the  prosecution  de- 
clined to  call  her,  upon  which  the  judge  ordered  her  to  be  examined,  and 
finding  her  evidence  differing  from  that  she  had  given  before  the  magis- 
trate, directed  the  deposition  to  be  read,  the  judges  held  this  correct ;  and 
Lord  EUenborough  and  Mansfield,  C.  J.,  thought  the  prosecutor  had  a 
right  to  call  for  the  depositions.  Oldroyd's  case,  Russ.  and  Ry.  88  (o). 
With  respect  to  calling  witnesses  whose  names  are  on  the  indictment,  see 
further,  post,  title  Exominaiion  of  fVitnesses, 

*Where  an  accomplice,  who  could  not  read,  gave  evidence  at  [  *67  ] 
the  trial,  fallmg  far  short  of  what  he  stated  before  the  magistrate,  Gurnejfy 
B.,  refused  to  allow  his  deposition,  which  had  been  put  into  his  hand,  to 
be  read  to  him  by  the  officer  of  the  court,  at  the  instance  of  the  prosecu- 
tor, with  a  view  of  examining  upon  it.  Beardmore's  case,  8  C.  and  P. 
260  (6). 

Where  there  are  several  depositions.]  Where  several  depositions  had 
been  taken  before  the  magistrate,  but  one  only  was  produced  at  the  trial, 
HuUock,  B.,  refused  to  receive  it,  though  it  was  the  only  one  which  was 
taken  in  writing.  Those  not  produced,  he  said,  might  be  in  favor  of  the 
prisoner,  and  it  would  be  unreasonable  to  allow  the  prosecutor  to  choose 
which  he  would  produce.     Pearson's  case,  1  Lewin,  C.  C.  97. 

The  correctness  of  this  decision  has  been  doubted,  as  the  only  deposi- 
tion taken  agreeably  to  the  statute  had  been  seturned.  Pbill.  £v.  567, 
8th  ed.     See  Simons'  case,  posL 

Of  returning  depositions.]  Nothing  should  be  returned  as  a  deposi- 
tion against  the  prisoner,  unless  the  prisoner  had  an  opportunity  of  cross- 
examining  the  person  making  the  deposition.  Per  Lord  Denman,  C.  J. 
Arnold's  case,  8  C.  and  P.  621  (c).  But  where  a  witness  has  undergone 
several  examinations,  it  seems  proper  to  return  them  all,  although  those 
only,  would  be  admissible  in  evidence  against  the  prisoner  which  were 
taken  in  his  presence.  Thus  where  a  witness  for  the  prosecution  had 
made  three  statements  at  three  different  examinations,  all  of  which  were 
taken  down  by  the  magistrate,  but  the  only  deposition  returned  was  the 
last  taken  after  the  prisoner  was  apprehended,  and  on  the  day  he  was 

(1)  Contra,  People  v.  Watte,  1  Wheekr'a  C.  C.  52. 
(«)  1  Bnif.  C.  C.  88.    (h)  Eng.  Com.  L.  Rep.  xxxir.  380.    (e)  Id.  zxm.  566. 
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committed  ;  Alderson^  B.,  said,  that  every  one  of  the  depositions  ought 
to  have  been  returned',  as  it  is  of  the  last  importance  that  the  judge  should 
have  every  deposition  that  has  been  made,  that  he  may.  see  whether  or 
not  the  witnesses  liaye  at  different  times  varied  their  statements,  and  if 
they  have  to  what  extent  they  have  done  so.  Magistrates  ought  to  return 
to  the  judge  all  the  depositions  that  have  been  made  at  all  the  eosaminoF- 
tions  that  have  taken  place  respecting  the  offence  which  is  to  be  the  sub- 
ject of  a  trial.     Simon's  case,  6  C.  and  P.  540  (a). 

It  is  the  duty  of  the  magistrate  to  return  all  the  depositions  taken  be- 
fore  him,  whether  for  the  prosecution,  or  on  the  part  of  the  prisoner,  and 
not  merely  the  depositions  of  those  whom  he  thinks  proper  to  bind  over 
as  witnesses.    Per  Vaugkan^  J.,  Fuller's  cade,-  7  C.  and  P.  269  (6). 

Priaonera  entitled  to  capita  of  the  depoaitiona.]  By  the  Prisoners' 
Counsel  Act,  6  and  7  .Wm.  4,  c.  114,  s.  3,  '^all  persons  who,  after  the 
passing  of  this  act,'  shall  be  held  to  bail  or  committed  to  prison,  for  any 
offence  against  the  law,  shall  be  entitled  to  require,  and  have  oh  demand, 
from  the  person  who  shall  have  the  lawful  custody  thereof,  and  who  is 
[  *68  ]  hereby  required  to  deliver  the  same,  copies  of  the  examinations  *6f 
the  witnesses  respectively,  upon  whose  depositions  they  have  been  so  held 
to  bail  or  committed  to  prison,  on  payment  of  a  reasonable  sum  for  the 
same,  not  exceeding  three  halfpence  for  each  folio  of  ninety  words:  pro- 
vtdi!>d  always,  that  if  such  demand  shall  not  be  made  before  the  day  ap- 
pointed for  the  commencement  of  (he  assizes  or  sessions  at  which  the 
trial  of  the  person  .on  whose  behalf  such  demand  shall  be  made  is  to  take 
place,  such  person  shall  not  be  entitled  to  have  any  copy  of  such  exami- 
nation of  witnesses,  unless  the  judge  or  other  person  to  preside  at  such 
trial,  shall  be  of  opinion  that  such  copy  may  be  made  and  delivered  with- 
out delay  or  inconvenience  to  such  trial ;  but  it  shall  nevertheless  be  com- 
petent for  such  judge  or  other  person  so  to  preside  at  such  triiil,  if  he  shall 
think  fit  to  postpone  such  trial  on  account  of  such  copy  or  examination 
of  witnesses  not  having  been  previously  had  by  the  party  charged.^' 

By  s.  4,  *^all  persons  under  trial  shall  be  entitled,  at  the  time  of  their 
trial,  to  inspect  without  fee  or  reward  all  depositions  (or  copies  thereof) 
which  have  been  taken  against  them,  and  returned  into  the  court  before 
which  such  trial  shall  be  had.'' 

It  has  been  held  by  Littledalef  J.  and  Parke,  B.,  that  a  prisoner  is  not 
entitled,  under  the  above  statute,  to  a  copy  of  his  own  statement  returned 
by  the  committing  magistrate  along  with  the  depositions  of  the  witnesses. 
Aylett's  case,  8  C.  and  P.  667  (c).  This  decision  is  in  conformity  with 
the  strict  letter  of  the  act,  but  it  may  be  doubted  whether  it  accords  with 
the  intention  of  the  legislature.  Where  the  case  for  the  prosecution,  as 
in  the  trial  of  Greenacre  for  murder,  depends  chiefly  on  contradictions  of 
the  prisoner's  statement  before  the  magistrate,  it  seems  only  reasonable 
that  his  counsel  should  be  furnished  with  a  copy  of  such  statement.  In  the 
reporter's  note  to  the  above  case  it  is  suggested  that  at  all  events,  according 
to  the  principles  laid  down  by  LittUdale  and  Coleridge^  JJ.,  in  Greenacre's 
.6ase,  8  C.  and  P.  32  (d),  and  poat^  p.  70,  the  judges  being  in  possession 
of  the  depositions  may  direct  their  officer,  if  they  think  it  will  conduce  to 
the  ends  of  justice,  to  furnish  a  copy  of  the  statement  on  application  by 
the  prisoner  or  his  counsel. 

(«;  £ng.  Com.  L.  Hep.  zxv.  532.    {h)  Id.  xxzit.  506.      (c)  Id.  zx^v.  577.    (<Q  Id.  zzziv.  1360. 
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For  the  rule^of  practice  laid  down  with  respect  to  cross^xamining  wit- 
nesses as  to  their  depositions  ;  see  post,  tit.  Practice.  And  see  ante,  p. 
66. 

« 

DepoaUions  before  the  coroner.]  It  is  enacted  by  the  stat.  7  Geo.  4, 
c*  64,  s*  4,  which  repeals  (as  before  stated)  the  stat.  1  and  2  Ph.  and  M. 
0.13,  that  every  coroner,  upon  any  inquisition  before  him  taken,  whereby 
any  person  shall  be  indicted  for  manslaughter  or  murder,  or  as  an  accesso- 
ry to  murder  before  the  fact,  shall  put  in  writing  the  evidence  giv^n  to 
the  jury  before  him,  or  as  much'  thereof  as  shall  be  material,  and  shall 
have  authority  to  bind  by  recognizance  all  such  persons  as  know  or  de- 
clare any  thing  material  touching  the  said  manslaughter  or  murder,  or  the 
said  offence  of  being  accessory  to  murder,  to  appear  at  the  next  court  of 
oyer  and  terminer,  or  gaol  delivery,  or  superior  criminal  court  of  a  county 
palatine,  or  great  ^sessions,  at  which  the  trial  is  to  be,  then  and  [*69  ] 
there  to  prosecute  or  give  evidence  against  the  party  charged  ;  and  every 
such  coroner  shall  certify  and  subscribe  the  same  evidence,  and  all  such 
recognizances,  and  also  the  inquisition  before  him  taken,  and  shall  deliver 
the  same  to  the  proper  officer  of  the  court  in  which  the  trial  is  to  be,  be- 
fore or  at  the  opening  of  the  court 

Depositions  taken  before  the  coroner  are  admissible  in  the  same  manner 
as  depositions  taken  before  a  magistrate,  where  the  witness  is  dead,  or 
kept  out  of  the  way  by  the  means  or  contrivance  of  the  prisoner,  or,  as  it 
is  said,  where  he  is  unable  to  travel,  or  cannot  be  found.  Gilb.  £v.  138. 
Hawk.  P.  C.  b.  2,  c.  46,  s.  15.  2  Russ.  661.  But  see  ante,  p.  62.  In 
one  respect,  however,  an  important  distinction  has  been  taken  between  de- 
positions before  a  magistrate  and  those  taken  before  the  coroner ;  the 
latter,  as  it  is  alleged,  being  admissible,. although  the  prisoner  was  not  pre- 
sent when  they  were  taken.  This  is  stated  in  a  book  of  reputation,  B. 
N.  P.  242,  on  the  authority  of  two  cases,  Bromwich's  case,  I  Lev.  180; 
Thatcher  v.  Waller,  T.  Jones,  53 ;  see  also  6  How.  St.  Tr.  776  ;  12  Id. 
851 ;  13  Id.  591 ;  but  it  is  observed  by  Mr.  Starkie,  2  Evid.  278,  2d  ed., 
that  in  neither  of  these  cases  was  the  question  considered  upon  plain  and 
broad  principles.  It  was  also  said  by  Mr.  Justice  Buller,  in  R.  v.  Eris- 
well,  3  T.  R.  707,  that  depositions  taken  before  the  coroner,  in  the  ab- 
sence of  the  prisoner,  are  admissible.  It  has  been  observed,  however, 
that  his  lordship  did  not,  as  it  seems,  intend  to  make  a  distinction  between 
these  depositions  and  those  taken  before  a  magistrate,  but  referred  to 
Radbourne's  case,  1  Leach,  512,  as  an  authority,  in  which  cate  the  de- 
positions were  in  fact  taken  in  the  presence  of  the  prisoner.  Lord  JTen- 
yon  also  in  the  same  case,  although  he  coincided  in  opinion  with  BuUer, 
J.,  appears  to  have  considered  that  depositions  before  a  magistrate  and 
before  a  coroner  were  on  the  same  footing.  2  Stark.  Ev.  278,  2d  ed. 
The  reasons  given  in  support  of  the  distinction  are,  that  the  coroner's  in- 
quest is  a  transaction  of  notoriety,  to  which  every  one  has  access,  2  T. 
R.  722,  and  that  as  the  coroner  is  an  officer  appointed  on  behalf  of  the 
public,  to  make  inquiry  into  matters  within  his  jurisdiction,  the  law  will 
presume  the  depositions  before  him  to  have  been  duly  and  impartially 
taken.  B.  N.  P.  242.  Hotham,  B.,  is  stated  to  have  received  deposi- 
tions taken  before  the  coroner,  though  it  was  objected  that  the  defendant 
had  not  been  present.  Purefoy's  case,  Peake,  Ev.  68,  4th  ed.  And  the 
general  practice  is  said  to  be,  to  admit  them  without  inquiry.     Archb. 
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Cr.  Law,  1 25,  7lh  ed.  Mr.  Phillipps  observes,  that  the  authorities  appear 
to  be  in  favor  of  such  evidence  being  admitted,  but  that  they  are  not 
very  satisfactory.  Phill.  570,  8th  ed.  And  a  writer  of  high  reputation 
has  stated,  that  the  distinction  between  these  depositions,  and  those  taken 
before  a  magistrate,  is  not  warranted  by  the  legislature,  and  that  as  it  is  un- 
founded in  principle,  it  may,  when  the  question  arises,  be  a  matter  of 
very  grave  and  serious  consideration,  whether  it  ought  to  be  supported. 
2  Stark.  Ev.  278,  2d  ed.  This  opinion  has  been  adopted  by  another  text 
[*70  ]  writer  of  eminence.  2  Russ.661.  Mr.  Phillipps  *also  remarks, 
that  as  far  as  the  judicial  nature  of  the  inquiry  is  important,  it  appears  to 
be  as  regular  for  the  coroner  to  take  the  depositions  in  the  absence  of 
the  prisoner,  as  it  is  for  a  justice  to  take  the  evidence  in  his  presence. 
But  although  an  inquiry  by  the  coroner  in  the  absence  of  the  prisoner 
be  a  judicial  proceeding,  and  required  by  the  duty  of  his  office,  yet  there 
seems  no  satisfactory  reason  why  it  should  not  be  confined  to  its  proper 
objects,  or  why  the  depositions  should  be  received  under  circumstances 
which  render  every  other  kind  of  de[;ositions  taken  judicially  inadmissi- 
ble, except  by  express  statutory  provision.     Phill.  Ev.  570,  8th  ed. 

The  judges  have  pi)wer,  by  their  general  authority  as  a  court  of  jus- 
tice, to  order  a  copy  of  depositions  taken  before  a  coroner  to  be  given 
to  a  prisoner  indicted  for  the  murder  of  the  party  concerning  whose  death 
the  inquiry  took  place  before  the  coroner,  although  tlie  case  is  not  one 
in  which  the  coroner  would  have  been  compelled  to  return  them  under 
the  7  Geo.  4,  c.  64,  s.  4.     Greenacre's  case,  8  C.  and  P.  32  (a). 

Depositions  in  India,  by  consent,  fyc]  By  the  13  Geo.  3,  c.  63,  for 
establishing  certain  regulations  for  the  better  management  of  the  affairs  of 
the  East  India  Company,  in  all  cases  of  indictments  or  informations  in  the 
King's  Bench,  for  misdemeanors  or  ofiences  committed  in  India,  that 
court  may  award  a  mandamus  to  tl^e  judges  of  the  supreme  court,  &c., 
who  are  to  hold  a  court  for  the  examination  of  witnesses,  and  receiving 
other  proofs  concerning  the  matters  in  such  indictment  or  information  ; 
and  the  examination  publicly  taken  in  court  shall  be  reduced  to  writing, 
and  shall  be  returned  to  the  court  of  King's  Bench  in  the  manner  directed 
by  the  act,  and  shall  be  there  allowed,  and  read,  and  deemed  as  good 
evidence,  as  if  the  witness  had  been  present.  Sec.  40.  Depositions  with 
regard  to  prosecutions  for  offences  committed  abroad  by  persons  employed 
in  the  public  service,  are  regulated  by  statute  42  Geo.  3,  c.  85. 

Depositions  are  sometimes^  taken  by  consent  in  prosecutions  for  misde- 
meanors. M^pbew's  case,  2  M.  and  S.  602.  Anon.  2  Chitty,  199  (b). 
But  these  cannot  be  read  if  the  witness  is  in  this  country.     2  Russ.  664. 


(a)  Eng.  Com.  L.  Rep.  xxxiv.  880.     (h)  Id.  xTtii.  305. 
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General  Rule — affirmative  to  be  proved,]  It  is  a  general  rule  of  evi- 
dence established  for  the  purpose  of  shortening  and  facilitating  investiga- 
tions, that  the  point  in  issue  is  to  be  proved  by  the  party  who  asserts  the 
afRrmative.  Phill.  Ev.  827, 8th  ed.  B.  N.  P.  298,  It  is  however,  neces- 
sary to  look  to  the  substance,  and  not  to  the  form  of  the  issue,  for  in  many 
cases  a  party,  by  making  a  slight  change  in  the  form  of  his  pleading,  might 
make  the  issue  affirmative  at  his  pleasure.  Per  Lord  Abinger,  C.  B., 
Soward  v,  Leggatt,  7  C.  and  P.  613  (a).  There  are  some  exceptions  to 
the  atibvc  rule.  • 

Where  the  presumption  of  law  is  in  favor  qf  the  affirmative,]  As  the 
above  rule  is  not  founded  on  any  presumption  of  law  in  favor  of  the  party, 
but  is  merely  a  rule  of  practice  and  convenience,  it  ceases  in  all  cases 
where  the  presumption  of  law  is  thrown  into  the  other  scale.  "  Where 
the  law,"  says  Gilbert,  C.  B.,  '^supposes  the  matter  contained  in  the  issue, 
there  the  opposite  party  must  be  put  into  the  proof  of  it  by  a  negative,  as 
in  the  issue  of  ne  unques  accoupU  in  loyal  matrimonie,  the  law  will  sup- 
pose^ the  affirmative  without  proof,  because  the  law  will  not  easily  suppose 
any  person  to  be  criminal ;  and  therefore,  jn  this  case  the  defendant  must 
begin  with  the  negative."     Glib.  Ev.  145. 

In  general,  therefore,  as  the  law  presumes  that  every  person  acts  legally, 
and  performs  all  the  matters  which  he  is  by  law  required  to  perform,  the 
party  who  charges  another  with  the  omission  to  do  an  act  enjoined  by  law, 
must  prove  such  omission,  although  it  involves  the  proof  of^  negative  (I). 
Thus  in  an  information  against  Lord  Halifax  for  refusing  to  deliver  up  the 
Rolls  of  the  Auditor  of  the  Exchequer,  it  was  held  that  the  plaintiff  was 
bound  to  prove  the  negative,  viz.  that  Lord  Halifax  did  not  deliver  them, 
for  a  person  shall  be  presumed  duly  to  have  executed  hi^office  till  the 
contrary  appear.  B.  N.  P.  298.  So  in  an  action  for  the  recovery  of 
penalties  under  the  Hawkers^  and  Pedlars'  Act,  (29  Geo.  3,  c.  26,  s.  4  ; 
repealed  and  re-enacted  by  50  Geo.  3,  s.  7)  against  a  person  charged  with 
having  sold  goods  by  auction  in  a  place  in  which  he  was  not  a  household- 
er, some  prool*  of  this  negative,  *viz.  of  the  defendant  not  being  a  [*72] 
householder  in  the  place,  would  be  necessary  on  the  part  of  the  plaintiff. 
Phill.  Ev.  828,  8th  ed.     So  in  ejectment  for  not  insuring  according  to  cove- 


(1)  Common  wealth  r.  James,!  Pick.  375.    JacIcBon  v.  Shaffer,  11  Johns.  513.    Hartwell  v. 
Root,  19  Johns.  345. 

(a)  En^.  Com.  L.  Rep.  xxxii.  654. 
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nant,  it  lies  upon  the  plaintiff  to  prove  that  no  insurance  has  been  effected. 
Doe  V.  Whitehead,  3  N.  and  P.  557. 

Upon  the  same  principle  on  the  trial  of  an  indictment  under  the  42  Geo. 
3,  c.  107,  s.  1,  (repealed,)  which  made  it  felony  to  course  deer  in  an  en- 
closed ground,  ^^  without  the  consent  of  the  owner  of  the  deer ;"  it  was 
held  that  proof  of  the  consent  not  having  been  given  must  have  been  pro- 
duced on  the  part  of  the  prosecutor.  Rogers's  case,  2  Campb.  654.  But 
in  order  to  prove  such  want  of  consent  it  was  not  essential  to  call  the 
owner  himself.  Alien's  case,  Chamberlain's  case,  1  Moo.  C.  C.  154  (a). 
Hazjr's  case,  2  C.  and  P.  458  (b).  Upon  the  same  principle,  where  the 
issue  is  on  the  legitimacy  of  a  child  born  in  lawful  wedlock,  it  is  incum- 
bent on  the  party  asserting  its  illegitimacy  to  prove  it ;  Banbury  Peerage 
case,  2  Selw.  N.  P.  709  ;  and  where  the  issue  is  on  the  life  of  a  person 
who  is  proved  to  have  been  alive  within  seven  years,  the  party  asserting 
his  death  must  prove  it.    Ante^  p.  22. 

Where  a  fad  is  peculiarly  wUhin  the  knowledge  of  a  party.]  But 
where  a  fact  is  peculiarly  within  the  knowledge  of  one  of  the  parties,  so 
that  he  can  have  no  difficulty  in  showing  it,  the  presumption  of  innocence 
or  of  acting  according  to  law,  will  not  render  it  incumbent  upon  the  other 
side  to  prove  the  negative ;  but  the  party  who  must  know  the  fact  is  put 
to  4ke  proof  of  it(l).  Thus  in  the  case  of  a  conviction  under  th^stat. 
5  Ann.  c.  14,  s.  2,  (repealed,)  against  a  carrier  having  game  in  his  pos- 
session, it  was  held  sufficient  that  the  qualifications  required  by  the  stat. 
22  and  23  Car.  2,  c.  25,  (repealed,)  were  negatived  in  the  information 
and  adjudication,  without  negativing  them  in  evidence.  Turner's  case, 
5  M.  and  S.  206.  So  where,  on  a  conviction  for  selling  ale  without  a 
license,  the  only  evidence  given  was  that  the  party  sold  ale,  and  no  proof 
was  offered  of  his  selling  it  without  a  license,  the  party  being  convicted,  it 
was  held  that  the  conviction  was  right,  for  that  the  informer  was  not  bound 
to  sustain  in  evidence  the  negative  averment.  It  was  said  by  AbbM^ 
C.  J.,  that  the  party  thus  called  on  to  answer  for  an  offence  against  the 
excise  laws,  sustains  not  the  slightest  inconvenience  from  the  general  rule^ 
for  he  can  immediately  produce  his  license ;  whereas  if  the  case  is  taken 
the  other  way,  the  informer  is  put  to  considerable  inconvenience.  Har- 
^rison's  case,  Paley  on  Convictions,  45,  (n.)  2d  ed.  See  also  Smith's 
case,  3  Burr.  1476.  The  same  rule  has  been  frequently  acted  upon  in 
civil  cases.  Thus  on  an  action  against  a  person  for  practising  as  an  apoth- 
ecary, without  having  obtained  a  certificate  according  to  the  55  Geo.  3,  c. 
194,  tlie  proof  of  the  certificate  lies  upon  the  defendant,  and  the  plaintiff 
need  not  give  tny  evidence  of  his  practising  without  it.  Apoth.  Comp.  v. 
Bentley,  R.  and  M.  N.  P.  C.  159  (c). 

(1)  *^  If  the  charge  consist  in  a  criminal  neglect  of  daty,  as  the  law  piesumes  the  affirmative, 
the  burthen  of  proof  of  the  contrary  is  thrown  on  the  other  side.  But  in  other  cases,  as  where  ike 
negatiye  does  not  admit  of  direct  proof,  or  the  facts  lie  more  immediately  within  the  knowl- 
edge of  the  defendant  he  is  put  to  his  proof  of  the  affirmative."  St&ry,  J.,  in  U.  States  v. 
Hajward,  2  Gall.  464. 

6n  an  indictment  for  selling  liquor  without  a  license,  it  lies  on  the  defendant  to  prove  his 
lioeMe.    Gening  v.  The  Stete,  1  McCord,  573. 

(a)  12  Eng.  C.  C.  154.    {b)  £ng.  Com.  L.  Bep.  zii.  215.    (c)  Id.  xzi.  404. 
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General  /tufe.]  It  is  a  general  rule,  both  in  civil  and  criminal  cases, 
that  the  evidence  shall  be  confined  1o  the  point  in  issue.  In  criminal 
proceedings  it  has  been  observed,  (2  Russ.  694;  1  Phill.  Ev..l78,  7th 
ed.)  that  the  necessity  is  stronger^  if  possible,  than  in  civil  cases,  of  strictly 
enforcing  this  rule ;  for  where  a  prisoner  is  charged  with  an  offence,  it  is 
of  the  utmost  importance  to  him,  that  the  facts  laid  before  the  jury  should 
consist  exclusively  of  the  transaction,  which  forms  the  subject  of  the  in- 
dictment, which  alone  be  can  be  expected  to  come  prepared  to  answen 

Under  this  rule,  therefore,  it  is  not  competent  for  the  prosecutor  to  give 
evidence  of  facts,  tending  to  prove  another  distinct  offence,  for  the  pur-* 
pose  of  raising  an  inference  that  the  prisoner  has  committed  the  offence 
in  question.  Thus,  in  treason,  no  overt  act  amounting  tq  a  distinct  and 
independent  charge,  though  falling  under  the  same  head  of  treason,  can 
be  given  in  evidence,  unless  it  be  expressly  laid  in  the  indictment ;  yet  if 
it  amounts  to  direct  proof  of  any  of  the  overt  acts  laid,  it  may  be  given 
in  evidence.  Foster,  245.  Upon  the  same  ground  it  is  not  competent 
to  the  prosecutor  to  give  evidence  of  the  prisoner's  tendency  to  commit 
the  offente  with  which  he  is  charged.  Thus  on  a  prosecution  for  an  infa- 
mous crime,  an  admission  by  the  prisoner,  that  he  had  committed  such  an 
offence  at  another  time,  was  held  by  all' the  judges  to  have  been  properly 
rejected.    Cole's  case,  Phill.  Ev.  499,  8th  ed.  (1) 

*Upon«n  indictment  for  stealing  a  piece  of  pork,  a  bowl,  some  [  *74  ] 
knives^  and  a  loaf  of  bread,  it  appeared  that  the  prisoner  entered  the  pro- 
secutor's shop,  and  ran  away  with  some  pork,  but  in  about  two  minutes  he 
returned,  replaced  the  pork  in  a  bowl  which  contained  the  knives,  and 
took  away  the  whole.  In  about  half  an  hour  he  returned  and  took  away 
the  loaf.  Held  by  lAitledale,  J.,  that  the  taking  of  the  loaf  could  not  be 
given  in  evidence  upon  that  indictment,  that  the  prisoner's  taking  the  pork 
and  returning  in  two  minutes  and  taking  away  the  bowl  must  be  consider- 
ed as  one  continuing  transaction ;  but  that  half  an  hour  was  too  long  a 
period  to  admit  of  that  construction,  and  therefore  that  the  taking  of  the 
loaf  was  a  distinct  offence.     Birdeye's  case,  4  C.  and  P.  386  (a). 

'  (1)  In  a  prosecution  for  peijary,  proof  of  the  general  bad  character  of  the  defendant  ibr 
truth  and  Teracity  would  be  inadinisBible.  ^Dewit  v.  Greenfield,  5  Ohio.  237.  See  Common- 
wealth «.  Hopkins,  2  Dana,  418.    Walker  v.  The  Commonwealth,  1  Lfflgh,  574. 

(a)  £ng.  Com.  L.  Rep.  ziz.  433. 


74  Evidence  car\fined  to  the  Issue. 

On  an  indictment  for  burglary  and  larceny,  it  appearing  that  the  prison- 
ers might  have  been  in  the  house  before  dark,  and  that  nothing  had  been 
stolen  at  that  time  ;  the  prosecutor  proposed  to  give  evidence  of  a  larceny 
committed  in  the  house  by  the  prisoners  previously,  but  the  court  rejected 
the  evidence,  the  latter  felony  being  a  distinct  transaction.  Vandercomb's 
case,  2  Leach,  708 ;  2  East,  P.  C.  519,  S.  C.  (I) 

Cases  where  evidence  of  other  transactions  is  admissible,  as  referable 
to  the  point  in  issue,]  But  where  the  evidence  is  referable  to  the  point  in 
issue,  it  will  not  be  inadmissible,  although  it  may  incidentally  apply  to  an- 
other person,  or  to  another  thing  not  included  in  the  transaction  in  question, 
and  with  regard  to  whom,  or  to  which,  it  is  inadmissible.  See  Willis  v. 
Bernard,  8  Bingh.  376  (a).  Thus  although  it  is  not  material  in  general,  and 
It  is  therefore  inadmissible,  to  inquire  into  any  othe  stealing  of  goods  than 
that  specified  in  the  indictment,  yet  for  the  purpose  of  ascertaining  the 
identity  of  the  person,  it  is  often  important  to  show  that  other  goods  which 
have  been  upon  an  adjoining  part  of  the  premises,  were  stolen  on  the 
same  night,  and  afterwards  found  in  the  possession  of  the  prisoner.  1 
Phill.  Ev.  109,  7th  ed.  So  on  an  indictment  for  arson,  evidence  has 
been  admitted  to  show  that  property  which  had  been  taken  out  of  the 
bouse  at  the  time  of  the  firing,  was  afterwards  discovered  in  the  prisoner's 
possession.  Rickman's  case,  2  East,  P.  C.  1035.  A  case  is  cited  by 
Lord  EUenborough,  in  Whiley's  case,  where  a  man  committed  three  bur- 
glaries on  one  night,  and  stole  a  shirt  at  one  place  and  left  it  at  another, 
and  they  were  all  so  connected,  that  the  court  heard  the  history  of  the 
three  burglaries.  Whiley's  case,  2  Leach,  985 ;  1  New  Rep.  92,  S.  C. 
Mr.  Justice  Heathy  at  the  same  trial,  cited  a  case  where  several  persons 
were  indicted  for  a  conspiracy  to  raise  wages,  and  on  the  trial,  evidence 
was  received  of  circumstances  which,  taken  by  themselves,  amounted  to 
substantive  felonies;  but  as  those  circumstances  were  material  to  the 
point  in  issue,  they  were  admitted  in  evidence.  Id.  The  prisoner  was 
indicted  for  robbing  the  prosecutor,  (by  threatening  to  accuse  him  of 
an  unnatural  offence.)  For  the  prosecution,  evidence  was  given  of  a  sim- 
ilar attempt  on  the  following  evening,  when  the  prisoner  brought  with  him 
[  *15  ]  a  duplicate  pawn  ticket,  for  a  *coat,  which  h^had  obtained  before. 
This  evidence  was  objected  to,  as  going  to  establish  a  distinct  offence,  but 
Holroyd,  J.,  received  it  ( ffoody  B.,  coinciding  with  him  as  to  its  admissi- 
bility) on  the  ground  of  its  being  offered  as  confirmatory  of  the  truth  of 
the  prosecutor's  evidence,  as  to  the  transactions  of  the  former  day,  and  as 
to  the  nature  of  those  transactions.  Egerton's  case,  Russ.  and  Ry.  C.  C. 
376  (6).  Upon  the  same  principle,  viz.  that  the  other  acts  were  explana- 
tory of  the  transaction  in  question,  similar  evidence  was  admitted  in  the 
following  case.     The  prisoner,  who  had  been  in  the  employ  of  the  prose- 

(1)^  All  facts  upon  which  any  reasonable  presumption  or  inference  can  be  founded  as  to  the 
truth  or  falsity  of  the  issue  are  admissible  in  eviaence.  Richardson  v.  Royalton  &  Wood- 
stock Turnpike  Co.,  6  Verm.  496.     Davis  Calvert,  5  Gill  &  John.  263. 

A.  and  B.  when  riding  in  a  gig,  were  robbed  at  the  same  lime,  A.  of  his  money,  and  B.  of 
his  watch,  and  violence  used  towards  both.  There  was  an  indictment  for  robbing  A.  and 
another  for  robbing  B.  LiUledale,  J.  held,  on  the  trial  of  the  first  indictment,  that  evidence 
might  be  given  of  the  loss  of  B.'s  watch,  and  that  it  was  found  on  one  of  Uic  prisoners,  but 
that  evidence  could  not  be  given  of  any  violence  offered  to  B.  by  the  robbers.  Kooney's  case, 
7  0.  &P.  617a.       •  •  *^ 

(ff)  Eng.  Com  L.  Rep.  xxi.  335.     (h)  1  Eng.  C.  C.  376. 


Evidepue  tonfineel  to  the  bsue.  75 

cuklx,  was  indicted  for  stealing  six  shillings.  .  The  son  of  the  prosecutrix 
saspectHig  the  prisoner,  had  marked  a  qu9nrit7  of  money,  and  put  it  into 
the  till,  and  the  prisoner  was  watched  by  him.  On  the  first  examination 
of  the  till  it  contained  lla.  6d.  The  prosecutrix's  son  having  received 
another  shilling  from  a  customer,  put  it  into  the  till ;  and  another  person 
having  paid  a  shilling  to  the  prisoner,  he  was  observed  to  go  to  the  till,  to 
put  in  his  hand  and  to  withdraw  it  clenched.  He  then  left  the  counter, 
and  was  seen  to  raise  his  hand  clenched  to  his  waistcoat  pocket.  The  pro- 
secutrix was  proceeding  to  prove  other  acts  of  the  prisoner,  in  going -to 
the  till  and  taking  money,  when  it  was  objected  that  this  would  be  to 
prove  several  felonies.  The  objection  being  overruled,  tbe  prosecutrix's 
son  proved,  that  upon  each  of  the  several  inspections  of  the  \ill,  after  the 
prisoner  had  opened  it,  he  found  a  smaller  sum  than  ought  to  have  been 
there.  The  prisoner  having  been  convicted,  the  Court  of  King's  Bench, 
on  an  application  for  staying  the  judgment,  were  of  opinion  that  it  was  in 
the  discretion  of  the  judge  to  confine  the  prosecutor  to  the  proof  of  one 
felony,  or  to  allow  him  to  give  evidence  of  other  acts  which  were  all  part 
pf  one  entire  transaction.  Ellis's  case,  6  B.  and  C.  145  (a).  Similar  evi- 
dence was  lately  admitted  in  a  case  of  robbery.  The  prisoners  came  with 
a  mob  to  the  prosecutor's  house,  and  one  of  the  mob  went  up  to  the  pro- 
secutor, and  civilly,  and  as  he  believed  with  a  good  intention,  advised  him 
to  give  them  something  to  get  rid  of  them,  which  he  did.  To  show  that 
this  was  not  bona  fide  advice  to  the  prosecutor,  but  in  reality  a  mode  of 
robbing  him,  it  was  proposed  to  give  evidence  of  other  demands  of  money 
made  by  the  same  mob  at  other  houses,  at  different  periods  of  the  sanie 
day,  when  some  of  the  prisoners  were  present*  Parke,  J.,  having  confer- 
red with  Vaugkan,  B.,  and  Alderson,  J.,  said,  '<  We  are  of  opinion,  that 
what  was  done  by  the  mob,  before  and  after  the  particular  transaction  at 
the  prosecutor's  house,  but  in  the  course  of  the  same  day,  and  when  any 
of  the  prisoners  were  present,  may  be  given  in  evidence."  He  afterwards 
stated  that  the  judges  (it  was  a  special  commission)  had  communicated 
with  Lord  TerUerden,  who  concurred  with  them  in  this  opinion.  Wink- 
worth's  case,  4  C.  <&  P.  444  (6).  See  also  Mogg's  case,  4  C.  and  P.  364 
(c)  (1).  So  where,  upon  an  indictment  for  felony,  a  matter  which  was  the 
subject  of  another  indictment  for  felony  was  essential  to  the  chain  of  facts 
necessary  to  make  out  the  case,  both  felonies  being  parts  of  one  transac- 
tion, Patteson,!.,  held  that  *the  subject-matter  of  the  other  in-  [  *7fr] 
dictment  might  be  given  in  evidence  without  abandoning  such  other  indict- 
ment. Salisbury's  case,  5  C.  and  P.  155  (d).  So  upon  an  indictment 
for  stabbing,  in  order  to  identify  the  instrument,  evidence  may  be  adduced 
of  the  shape  of  a  wound  given  to  another  person  by  the  prisoner  at  the 
same  time,  although   such  wound  be  the  subject  of  another  indictment. 

Per  Cro^e/ee,  J.,  and  Park,  J.,  Fursey's  case,  6  C.  and  P.  81(e).     So 

ji  I.  .1  ....1 .1 ■  ■  ■     .  ■    '  -■ 

(I)  On  an  indictment  for  a  eonspiracj  in  inreigling  a  yoonff  girl  from  her  motber'a  house, 
ana  reciting  the  marriage  ceremony  between  her  and  one  of  the  defendants,  a  aubseqaent 
carrying  her  off,  with  f^rce  and  threats,  after  she  had  been  relieved  on  habeas  corpus,  was  at 
lowed  to  be  given  in  evidence.    Commonwealth  v.  Hevice  and  al.,  S  Teates,  114. 

On  an  indictment  against  a  man  for  kUIing  his  wife,  the  prosecutar  haa  been  allowed  to 
prove  an  adulterous  intercourse  between  the  prisoner  and  an3ther  woman,  not  to  prove  the 
carpus  deliui,  but  to  repel  the  presumption  of  innocdnee  arising  from  the  conjugal  relation. 
The  State  v.  Watkins,  9  Conn.  47. 

(«)  Eng.  Com.  L.  Rep.  xFii.  123.     (b)  Id.  xxx,  465.    (e)  Id.  xix.  42D.     (i)  Id,  xxir.  95S. 

(«)  Id.  XXV.  29S. 
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where  there  were  three  several  indictments  against  the  prisoner  for  burn-* 
ing  three  ricks  which  had  been  set  on  fire  one  immediately  after  the  other, 
and  the  prisoner  was  tried  on  the  third  indictment^  Gumey,  B.^  allowed 
an  accomplice  to  give  evidence  of  the  setting  fire  to  all  the  three  ricks,  as 
constituting  part  of  the  same  transaction.  Long's  case,  6  C.  and  P. 
179(a), 

On  a  trial  where  Spencer's  case  was  referred  to,  Patteson^  J.  said,  "  It 
is  the  opinion  of  the  judges  that  evidence  of  any  confession  is  receivable, 
unless  there  has  been  some  inducement  held  out  by  some  person  in  author- 
ity," Saiah  Taylor's  case,  8  C.  and  P.  733  (6).  In  the  last-mentioned 
case  the  prosecutor's  house  had  been  set  on  fire,  and  the  prisoner,  a  fe- 
male servant,  was  sent  for  into  the  parlor,  where  a  person  not  in  authority, 
in  the  presence  of  the  wife  of  the  prosecutor  held  out  ail  inducement  to 
the -prisoner  to  confess,  the  wife  expressing  a  dissent.  The  learned  judge 
said  that  tlie  inducement  must  be  taken  as  if  held  out  by  the  prosecutor's 
wife,  who  was  a  person  in  authority  over  the  prisoner,  and  that  therefore 
the  evidence  was  inadmissible. 

CcLses  where  evidence  of  other  transactions  is  admissible,  as  referable 
to  the  point  in  issue — acts  and  declarations  of  conspirators.]  Not  only, 
as  in  the  cases  before  mentioned,  may  the  acts  and  declarations  of  the 
prisoner  himself  on  former  occasions,  be  admitted  when  referable  to  the 
point  in  issue,  but  also  the  acts  and  declarations  of  other  persons  with 
whom  he  has  conspired,  may,  if  referable  to  the  issue,  be  given  in  evidence 
against  him. 

In  prosecutions  for  conspiracies,  it  is  an  established  rule,  that  where  sev- 
eral persons  are  proved  to  have  combined  together  for  the  same  illegal 
purpose,  any  act  done  by  one  of  the  party  in  pursuance  of  the  original 
concerted  plan,  and  with  reference  to^  the  common  object,  is  in  the  con- 
templation of  law  as  well  as  in  sound  reason,  the  act  of  the  whole  party  ; 
and  therefore  the  proof  of  the  act  will  be  evidence  against  any  of  the  oth- 
ers who  were  engaged  in  the  same  general  conspiracy,  without  regard  to 
the  question,  whether  the  prisoner  is  proved  to  have  been  concerned  in  the 
particular  transaction,  Pbill.  Ev.  210,  8th  ed,  (1)  Thus  on  the  trial  of 
an  indictment  against  several  persons  for  a  conspiracy,  in  unlawfully  as- 
sembling for  the  purpose  of  exciting  discontent  or  disaffection,  as  the  ma- 
terial points  for  the  consideration  of  the  jury  are,  the  general  character 
and  intention  of  the  assembly,  and  the  particular  case  of  the  defendant  as 
connected  with  that  general  character,  it  is  relevant  to  prove,  on  the  part 
of  the  prosecution,  that  bodies  of  men  came  from  different  parts  of  the 
country  to  attend  the  meeting,  arranged  and  organized  in  the  same  manner 
and  acting  in  concert.  It  is  relevant  also  to  show,  that  early  on  the  day 
of  the  meeting,  on  a  spot  at  some  distance  from  the  place  of  meeting, 
(from  which  spot  bodies  of  men  came  afterwards  to  the  place  of  meeting) 
a  great  numl>er  of  persons,  so  organized,  had  assembled,  and   bad  there 

(1)  Commonwealth  v.  Crowninshield,  10  Pick.  497.  American  Fire  Co.  v.  The  U.  States, 
2  reters,  364.  Snyder  v.  LaframboiBe,  1  Bree.  269.  Commonwealth  o.  Eberle,  3  S.  and  R.  9. 
Wilbur  V.  Strickland,  I  Rawle,  458.  Reitenback  v.  Reitenback,  Id.  362.  Martin  v.  The 
Commonwealth,  2  Leigh,  745.  Gardner  v.  Preston,  2  Day's  Cases,  205.  Collins  v.  The 
Commonwealth,  3  8.  and  R.  220.  £z  parte  BoUman  and  Swartwout,  4  Cranch,  75.  LiTer- 
more  v.  Herscbell  and  al.,  3  Pick.  33.  Rogers  v.  Hall,  4  Watts,  359.  Gibbs  v.  Nedy,  7 
WAtts,  305.    Colt  and  al.  v.  Eves,  12  Conn.l243. 

(«)  Eng.  Com.  h.  Rep.  xxv.  343.    (b)  Id.  xxxiy.  608. 
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conducted  themselves  in  a  riotous,  disorderly,  or  seditious  manner.    Hunt's 
case,  3  B.  and  A.  573,  574  (a). 

Upon  the  same  principle,  on  the  trial  of  a  similar  indictment^  it  is  rele- 
vant to  produce  in  evidence,  resolutions  proposed  by  one  of  the  defend- 
ants at  a  large  assembly  in  another  part  of  the  country,  for  the  same  pro- 
fessed object  and  purpose  as  were  avowed  at  the  meeting  in  question  ;  and 
also,  that  the  defendant  acted  at  both  ^meetings  as  president  or  [  *77  ] 
chairman  ;  for  in  a  question  of  intention,  it  is  most  dearly  relevant  to 
show,  against  that  individual,  that  at  a  similar  meeting,  held  for  an  object 
professedly  similar,  such  matters  had  passed  under  his  immediate  auspices. 
Hunt's  case,  3  B.  and  A.  577  (6). 

.  The  same  rule  is  acted  upon  in  cases  of  treason.  If  several  persons 
agf^e  to  levy  war,  some  in  one  place  and  some  in  another,  and  one  party 
do  actually  appear  in  arms,  this  is  a  levying  of  war  by  all,  as  well  those 
who  were  not  in  arms  as  those  who  were,  if  it  were  done  in  pursuance  of 
the  original  concert ;  for  those  who  made  the  attempt  were  emboldened 
by  the  confidence  inspired  by  the  general  concert,  and,  therefore,  these 
particular  acts  are  in  justice  imputable  to  all  the  rest.  1  East,  P.  C.  97  ; 
Kel.  19.  3  Inst.  9.  "But,  suppose,"  says  Mr.  East,  "a  conspiracy  to 
levy  war,  and  a  plan  of  operations  settled,  and  those  to  whom  the  execu- 
tion of  them  is  committed  afterwards  see  occasion  to  vary  in  certain  par- 
ticulars from  the  original  plan,  which  is  accordingly  done,  unknown  to 
spoieof  the  conspirators ;  yet  I  conceive,"  he  adds,  "that  if  the  new 
measures  were  conducive  to  the  same  end,  and  that  in  substance  the  origi- 
Qal  conspiracy  were  pursued,  they  all  remain  responsible  for  each  other's 
acta."     i  East,  P.  C.  98.     Vide  post,  title  Accessories  and  Murder. 

Letters  and  writings  also  of  one  of  several  conspirators  are  frequeintly 
offered  in  evidence  against  others.  In  Stone's  case,  (for  high  treason) 
evidence  having  been  given  to  connect  the  prisoner  with  one  Jackson,  and 
tp  show  .that  they  were  engaged  in  a  conspiracy  to  transmit  to  the  French 
an  account  of  the  disposition  of  the  English,  in  case  of  an  invasion,  the 
Secretary  of  State  was  called  to  prove  (bat  a  letter  of  Jackson's,  contain- 
ing treasonable  information  of  the  state  of  this  country,  had  been  trans- 
mitted to  him  from  abroad.  The  evidence  was  objected  to,  as  the  letter 
was  not  proved  to  have  come  to  the  prisoner's  hands.  But  the  court  ad- 
mitted it,  on  the  authority  of  Tooke's  case  and  Hardy's  case,  the  acts  of 
Jackson  done  in  pursuance  of  the  conspiracy,  being,  in  contemplation  of 
bw,  the  acts  of  the  prisoner.  Stone's  case,  1  East,  P.  C.  99 ;  6  T.  R. 
527 ;  25  How.  St.  Tr.  1311 ,  S.  C. 

Papers  found  in  the  custody  of  the  prisoner  are  aditoissible  in  evidence, 
without  any  proof  of  the  handwriting  being  his.  1  East,  P.  C.  119; 
Layer's  case,  6  St.  Tr.  279. 

The  letters  or  writings  must  appear  to  have  been  written  in  furtherance 
of  the  conspiracy,  and  not  as  a  mere  relation  of  a  past  transaction.  On 
the  trial  of  Hardy,  a  letter  from  Thelwall  to  a  third  person  not  connected 
with  the  conspiracy^  was  offered  in  evidence,  containing  seditious  songs, 
which  the  letter  stated  to  have  been  composed  and  sung  at  the  anniversa- 
ry meeting  of  the  Lohdon  Corresponding  Society,  of  which  the  prisoner 
and  the  writer  were  proved  to  be  members.  It  being  objected  that  the 
letter  was  merely  a  relation  by  the  writer,  the  majority  of  the  court  decid- 

^  \, . 2 L_ 

(a)  Eng.  Com.  L.  Rep.  v.  381.     (b)  Id.  v.  381. 
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ed  against  the  admissibility  of  the  letter.  They  considered  the  letter  not 
as  an  act  done  in  prosecution  of  the  plot,  but  as  a  mere  narrative  of  what 
[♦78]  had  passed.  "  Correspondence,"  said  Eyre,  C.  J., "  very  *often  noakes 
a  part  of  the  transaction,  and  in  that  case  the  correspondence  of  one  who 
is  a  party  to  the  conspiracy  would  undoubtedly  be  evidence,  that  is,  a  cor* 
respondence  in  furtherance  of  the  plot ;  but  a  correspondence  of  a  pri- 
vate nature,  a  mere  relation  of  what  has  been  done,  appears  a  different 
thing."     Hardy's  case,  24  How.  St.  Tr.  462,  475. 

It  is  not  necessary,  in  order  to  render  the  letter  of  one  of  several  con- 
spirators evidence,  that  it  should  ever  have  reached  the  hands  of  the  per- 
son to  whom  it  was  addressed.  Thus,  in  Stone's  case,  ante,  p.  77,  the 
letter  which  was  read  in  evidence  had  been  intercepted  ;  and  in  Hardy's 
case,  a  letter  written  by  the  chairman  of  a  meeting  in  London,  to  a  dele- 
gate sent  by  that  meeting  into  Holland,  though  never  received  by  that 
person,  was  allowed  to  be  read  in  evidence,  on  the  ground  that  it  was  a 
letter  written  by  one  conspirator  to  another  conspirator,  and  having  rela- 
tion to  the  conspiracy,  the  tendency  and  nature  of  which  it  contributed 
to  show.     Hardy's  case,  24  How.  St.  Tr.  453,  477. 

It  is  in  consequence  of  the  distinction  between  writings  or  declarations, 
which  are  acts  or  part  of  the  res  gest€B,  and  such  as  are  in  the  nature  of 
subsequent  statements,  that  the  admissibility  of  writings  often  depend  on 
the  time  when  they  are  proved  to  have  been  in  the  possession  of  co-con- 
spirators ;  whether  it  were  before  or  after  the  time  of  the  prisoner's  ap- 
prehension. Phill.  Ev.  214,  8th  ed.  Where,  after  the  prisoners  had  been 
apprehended,  several  letters  directed  to  them  were  intercepted  at  the  post 
office,  and  were  attempted  to  be  given  in  evidence  against  them  ait  the 
trial,  the  court  said,  that  as  they  had  never  been  in  the  custody  of  the  pri- 
soners, or  any  way  adopted  by  them,  they  were  inadmissible.  Hevey's 
case,  1  Leach,  235.  In  Hardy's  case  it  was  proposed  to  give  in  evidence 
certain  writings  found  subsequently  to  the  apprehension  of  the  prisoner^ 
in  the  possession  of  Martin  and  Thelwall,  persons  charged  with  the  same 
conspiracy ;  but  it  was  held  that  as  there  was  no  evidence  to  show  the  ex- 
istence of  the  writings  previous  to  the  prisoner's  apprehension,  or  that  he 
was  a  party  to  them,  they  could  not  be  read.  Hardy's  case,  24  How.  St. 
Tr.  452.  But  if  there  be  a  presumption  of  the  previous  existence  of  the 
writing,  it  will  then  be  admissible.  On  the  trial  of  Watson  for  high  treason, 
proof  was  admitted  of  papers  found  in  the  lodgings  of  Watson  the  younger, 
who  had  been  engaged  in  the  conspiracy,  after  the  apprehension  of  the 
prisoner,  and  a  witness  stated  that  similar  papers  had  been  shown  to  him. 
Hardy's  case  having  been  cited  by  the  counsel  for  the  prisoner,  the  court 
were  clearly  of  opinion  that  these  writings  were  admissible,  since  in  the 
Tirst  place,  there  was  a  strong  presumption  that  the  papers  found  in  the 
room  were  there  previously  to  the  apprehension  of  the  prisoner,  a  circum- 
stance which  very  materially  distinguished  this  case  from  that  of  Hardy, 
where  the  papers  were  found  in  the  possession  of  persons  after  his  appre- 
hension ;  which  persons  might  have  acquired  the  possession  after  his  ap- 
prehension ;  wherdas,  in  the  present  case,  the  room  in  which  the  papers 
were  found  had  been  locked  up  by  one  of  the  conspirators ;  and  secondly 
[  *79  ]  because  these  papers  had  all  a  reference  to  the  design  and  ^kn 
of  the  conspiracy  as  detailed  in  evidence.  Watson's  case,  2  Stark. 
140  (a). 

(a)  £iig.  Com.  L.  Rep.  iii.  2^ 
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In  the  same  case  evidence  was  given  by  Castles,  an  accomplice,  that 
a  quantity  of  pikes,  made  in  furtherance  of  the  conspiracy,  had  been  car- 
ried to  the  lodgings  of  the  younger  Watson,  and  that  this  was  commu- 
nicated to  the  elder  Watson.  The  latter  was  apprehended  on  the  2d 
December,  and  the  pikes  were  not  discovered  until  the  5th  of  March. 
It  was  objected  that  the  evidence  of  the  discovery  of  the  pikes  being  after 
the  prisoner's  apprehension,  ought  not  to  be  received  ;  and  Hardy's  case 
was  cited.  But  the  court  was  clearly  of  opinion  that  it  was  admissible. 
In  the  case  cited,  what  was  offered  to  be  produced  in  evidence  did  not 
exist  before  the  apprehension,  but  here  the  thing  not  only  existed,  but 
had  been  carried  to  the  house  by  two  of  those  who  had  been  stated  to  be 
parties  to  the  transaction.     Watson's  case,  2  Stark.  137  (a). 

Where  letters  and  writings  are  offered  in  evidence  in  these  cases^  it 
must  appear  that  they  are  connected  with  the  objecta  of  the  conspiracy! 
and  that  they  are  not  merely  the  speculative  opinions  of  the  party  by 
whom  they  were  written.  But  if  they  be  so  connected,  then  though  they 
may  nevft  have  been  published,  they  are  admissible  in  evidence.  In 
Sidney's  case,  9  How.  St.  Tr.  817,  writings  composed  several  years  be-' 
fore  the  offence  with  which  the  prisoner  was  charged,  and  never  pub- 
lished, were  allowed  to  be  read  in  evidence  against  him,  a  course  clearly 
illegal ;  "  but  I  freely  admit,"  says  Mr.  Justice  Foster,  "  that  had  the 
papers  found  in  Mr.  Sidney's  closet,  been  plainly  relative  to  other  trea- 
sonable pratices  charged  in  the  indictment,  they  might  have  been  read  in 
evidence  against  him,  though  not  published."  Foster,  198 ;  4  Black. 
Com.  80;  i  East,  P.  C.  119.  In  Watson's  case,  a  paper  containing 
questions  and  answers,  found  in*  the  lodgings  of  the  younger  Watson,  and 
tending  to  corrupt  the  soldiers,  was  ofiered  in  evidence ;  but  the  recep- 
tion of  this  evidence  was  objected  to,  and  Sidney's  case  was  cited.  Lord 
EUenborough  observed,  that  where  a  doubt  existed,  his  inclination  was 
to  reject  a  paper  offered  against  a  defendant  in  such  a  case.  That  if 
there  had  been  proof  of  a  design  to  corrupt  the  soldiers  by  written  papers 
circulated  amongst  them,  this  would  have  teen  evidence  of  a  paper  to 
effectuate  that  purpose ;  but  that  the  contents  of  the  paper  appeared  to 
be  of  too  abstract  a  nature,  and  too  little  connected  with  any  of  the  ob- 
jects of  the  conspiracy,  then  in  evidence.  Abbott^  J.,  distinguished  Sid- 
ney's case.  The  paper  there  was  not  only  then  an  unpublished  paper, 
but  appeared  to  have  been  composed  several  years  before  the  crime  charg- 
ed to  have  been  committed.  He  entertained  considerable  doubt  upon 
the  present  question,  but  his  opinion  was  that  the  paper  was  too  abstract 
in  its  terms  to  be  admissible.     Watson's  case,  2  Stark.  145  (6). 

Not  only  are  the  adSy  and  the  written  Utters  and  papers,  of  one  of  sev- 
eral persons  engaged,  in  the  same  conspiracy,  evidence  against  the  others, 
if  done  or  written  in  furtherance  of  the  common  purpose,  but  his  verbal 
declarations  are  equally  admissible  under  similar  restrictions.  Any  dec- 
larations made  by  one  of  the  party  in  pursuance  of  the  common  object  of 
the  conspiracy,  are  evidence  against  *the  rest  of  the  party,  who  are  [  *80  ] 
as  much  responsible  for  all  that  has  been  said  or  done  by  their  associates 
in  carrying  into  effect  the  concerted  plan,  as  if  it  had  been  pronounced 
by  their  own- voice,  or  executed  by  their  own  hand.  These  decbratioos 
are  of  the  nature  of  acts  ;  they  are  in  reality,  acts  done  by  the  party,  and 
generally  they  are  far  more  mischievous  than  acts  which  consist  only  in 

(a)  Eng.  Com.  U  Rep.  iii.  284.     {b)  Id.  iii.  286. 
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tof potnl  agency.  All  coitsuttatTons  therefore  carried  on  by  one  conspir- 
ator,  relative  to  the  general  design,  and  all  conversations  in  his  presence, 
are  evidence  against  another  conspirator,  though  absent.  1  Phill.  Ev. 
95,  7th  ed.  The  effect  of  such  evidence  must  depend  on  a  variety  of 
circuitistances.  such  as  whethter  the  party  was  attending  to  the  conver- 
sation, and  whether  he  approved  or  disapproved  ;  still  such  conversations 
are  admissible  in  evidence.  Por  Eyre,  C.  J.,  Hardy^s  case,  24  How.  St. 
Tr.  701  i  In  Lord  George  Gordon's  case  the  cry  of  the  mob,  being  part 
<^f  the  transaction,  was  held  to  bo  admissible  against  the  prisoner.  21 
How.  St.  Tr.  535.  And  upon  the  same  principle,  the  iexpressions  of  the 
mob  in  the  Sacheverell  riots,  that  they  designed  to  piill  down  th<e  meet- 
ing-houses, were  admitted  in  evidence.     Damaree's  case,  15  How.   St. 

Tr.  552. 

.  • '         '    '  '  ' 

Vtisea  where  evidenai  of  other  transactions  is  admissible,  ci*  refera- 
ble  to  the  point  in  issue-'-^dmissiblefor  prisoner  cm  well  as  for  prosecU' 
H&nJ]  Evidence  of  other  acts  and  declarations  of  the  prisoner,  as  it  is 
admissible  foiT  the  prosefcution,  under  the  restrictions  above  stated,  so  it 
is  also  admissible  on  behalf  of  the  prisoner.  On  a  charge  of  murder,  for 
instance,  expressions  of  good  will,  and  acts  of  Kindness  on  thepa:rtof 
the  prisoner  towards  the  deceased,  are  always  considered  important  evi- 
dence. Its  showing  what  was  bis  general  disposition  towards  the  deceased  \ 
from-  which  the  jury  may  t)e  led  to  conclude  that  his  intention  <5ouId 
fiot  have  been  what  the  charge  imputes.  Phill.  Ev.  491,  8th  ed.  So 
antecedent  menaces  may  be  given  in  evidence,  to  show  the  prisoner's  mal- 
ice against  the  deceased,  %eepost,  p.  88.  So  on  the  trial  of  an  information 
against  the  proprietor  df  a  newspaper,  for  a  seditious  libel,  Lord  EUenbo^ 
rough,  ruled  that  the  defendant  had  a  right  to  have  any  parts  of  the  same 
paper,  upon  the  same  topic  with  the  libel,  or  fairly  connected  with  it, 
read,  although  locally  disjoined  from  the  libel.  Passages,  his  lordship  ob- 
served, of  the  same  paper,  tending  to  show  the  intention  and  mind  of  the 
defendant  with  respect  to  the  specific  paragraph,  must  be  very  material 
for  the  consideration  of  the  jury.  Lambert's  case,  2  Campb.  398.  In 
a  case  of  arson,  where  it  was  opened  by  the  counsel  for  the  prosecution 
that  evidence  would  be  given  of  expressions  of  ill-will  used  by  the  prison- 
er to  the  prosecutor,  Williams,  J.,  held  that  the  prisoner's  counsel 
might  cross-examine  the  prosecutor,  to  show  that  other  persons  had  also 
used  expressions  of  ill-will  towards  him.  Stallard's  case,  7  C.  and  P. 
263(a). 

As,  in  trials  for  conspiracies,  whatever  the  prisoner  may  have  done  or 
sfiid,  at  any  meeting  alleged  to  be  held  in  pursuance  of  the  conspiracy, 
is  admissible  in  evidence  on  the  part  of  the  prosecution  against  him  ;  so 
on  the  other  hand,  any  other  part  of  his  conduct  at  the  same  meetings, 
[  ♦SI  ]  will  be  allowed  to  be  proved  on  his  behalf ;  for  *the  intention  and 
design  of  a  party  at  a  particular  time  are  best  explained  by  a  complete 
view  of  every  part  of  his  conduct  at  that  time,  and  not  merely  from  the 
proof  of  a  single  and  insulated  act  or  declaration.  Phill.  Ev.  499,  8th 
ed.  •  On  the  trial  of  an  indictment  for  a  conspiracy  to  overthrow  the 
government,  evidence  was  given  to  show  that  the  conspiracy  was  brought 

into  overt  act,  at  meetings,  in  the  presence  of  the  prisoner  Walker.    His 

^^~^"^™'*'^*"^"^*^— ^^— ■     —      -  ■-■ -   --— ^— — ^— ^— 

(a)  Eng.  Com.  L.  Rep.  xxxii.  504 
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counsel  was  altowed  to  ask,  whether  at  those  times  he  had  heard  Walker 
utter  any  word  inconsistent  with  the  duty  of  a  good  subject.  He  was  also 
allpwed  to  inquire  into  the  general  declarations  of  the  prisoner  at  the 
meetings,  and  whether  the  witness  had  heard  him  say  any  thing  that 
had  a  tendency  to  disturb  the  peace.   Ibid.  23  How.  St.  T.  1131.   31  Id.  43. 

The  acts  and  declarations  of  a  prisoner,  given  in  evidence  in  his  favor, 
OMght  to  be  connected  both  in  point  of  subject  matter,  and  of  time,  with 
tlie  acts  or  declarations  proved  against  him.  See  Phill.  Ev.  500,  8th  ed. 
In  the  two  following  cases,  however,  great  latitude  was  allowed  on  trials  for 
high  treason.  Where  the  overt  act  charged  was,  that  the  prisoner,  to  compass 
the  king's  death,  conspired  with  others  to  call  a  convention  of  the  people, 
&c. ;  the  prisoner's  counsel  was  allowed  to  ask  the  witness  whether,  6c- 
fore  the  time  of  the  conventiotiy  he  had  ever  heard  from  the  prisoner  wha,t 
his  objects  were,  and  whether  he  had  at  all  mixed  himself  in  the  business. 
Hardy's  case,  24  How.  St.  Tr.  1097.  So  in  Home  Tooke's  case,  1  E^l, 
P.  C.  61 ;  25  How.  St.  Tr.  545,  evidence  having  been  given  on  the  part 
of  the  crown,  of  several  publications  containing  republican  doctrines  and 
opinions,  which  had  been  distributed  by  the  prisoner  during  the  period  as- 
signed in  the  indictment  (for  high  treason)  for  the  existence  of  the  con- 
spiracy the  prisoner  offered,  to  put  in  a  book,  written  by  him,  expressive  of 
his  veneration  for  the  king  and  constitution  ;  this  was  objected  to,  as  being 
antecedent  to  the  period  of  the  conspiracy,  and  not  relating  to  the  particu- 
lar transaction.  After  argument,  the  book  was  admitted,  on  the  ground 
that  it  bad  reference  to  the  proof  given  in  support  of  the  charge,  to  rebut 
the  idea,  that  a  reform  in  parliament  was  a  pretence  made  by  the  prisoner, 
and  that  his  real  object  was.to  overturn  the  government.  The  soundness  of 
this  decision  has  been  doubted  by  Lord  Ellenborough,  who  said,  that  if 
the  point  should  ever  occur  before  him,  it  would  become  his  duty  seriously 
to  consider  whether  such  evidence  should  be  admitted.  Lambert's  case, 
2  Campb.  409.  In  the  following  cases  a  more  strict  limit  was  placed  to 
the  investigation  of  the  acts  and  declarations  of  a  prisoner.  On  the  trial 
of  Lord  George  Gordon,  a  witness  was  asked  by  his  counsel,  on  cross-ex- 
aDiination,  as  to  a  statement  made  by  the  prisoner  on  the  night  before  the 
meeting,  in  St.  George's  Fields,  and  with  respect  to  which,  such  evidence 
had  been  produced.  The  question  was  overruled,  and  Lord  Mansfield 
said,  that  as  the  counsel  for  the  crown  had  given  evidence  of  what  the  pri- 
soner said  at  the  meeting,  on  the  29th  of  May,  the  counsel  for  the  prisoner 
might  show  the  whole  connection  of  what  the  prisoner  said,  *be-  [  *82  ] 
aides,  at  that  meeting ;  but  that  they  could  not  go  into  evidence  of  what 
he  said  on  an  antecedent  day.  21  How.  St.  Tr.  542.  So  in  Hanson's 
case,  on  the  charge  of  promoting  a  riot,  the  prisoner's  counsel  was  not  al- 
lowed to  prove  what  he  had  said  privately  to  a  friend,  previously  to  his 
going  to  the  place  of  riot,  respecting  his  motives  in  going  thither.  31  How. 
St.  Tr-  1281. 

On  the  trial  of  an  indictment  for  a  conspiracy  to  defraud,  the  written 
correspondence  of  the  defendant,  with  another  of  the  conspirators  rela- 
ting to  a  transaction  in  question  was  allowed  to  be  read,  in  order  to  show 
that  the  defendant  was  deceived  by  his  correspondent,  and  was  not  a  par- 
ticipator in  the  fraud.  Per  Best,  J.  ^^  I  think  them  admissible;  for  what 
the  parties  say  at  the  time  is  evidence  to  show  how  they  acted."  White- 
head's case,  1  B.  and  P.  67  (a). 

(a)  Engr.  Com.  L.  Rep.  xi.  316. 
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Cases  where  emdence  of  other  transactions  is  admissible  as  referable 
to  the  point  in  issue — cumulative  offences,]  Where  the  oflFence  is  a 
cumulative  one,  consisting,  itself,  in  the  commission  of  a  number  of  acts, 
evidence  of  those  various  acts,  so  far  from  being  inadmissible,  is  esdential 
to  the  proof  of  the  charge.  Thus  on  an  indictment  against  the  defea- 
dants  for  a  conspiracy,  to  cause  themselves  to  be  believed  persons  of  large 
property,  for  the  purpose  of  defrauding  tradesmen  ;  after  proof  of  a  rep- 
resentation to  one  tradesman,  evidence  was  offered  of  a  representation  to 
another  tradesman  at  a  different  time,  and  admitted  by  Lord  EUenbo^ 
roughy  who  said  that  cumulative  instances  were  necessary  to  prove  the 
offence,  and  that  the  i£ame  sort  of  evidence  was  allowed  on  an  indietment 
for  battery.     Roberts'  case,  1  Campb.  399  (1). 

Cases  where  evidence  of  other  transactions  is  admissible  as  referable 
to  the  point  in  issue — guilty  knowledge,]  In  various  cases  it  is  necessary 
to  prove  a  guilty  knowledge  in  the  prisoner,  with  regard  to  the  transac- 
tion in  question  ;  and  for  this  purpose  evidence  may  be  given  of  circum- 
stances not  connected  with  the  particular  offence,  in  order  to  raise  a  pre- 
sumption of  a  guilty  knowledge  in  the  prisoner  at  the  time  of  the  offence 
committed.  On  this  ground,  evidence  of  other  offences  of  the  saofie  kind, 
committed  by  the  prisoner,  though  not  charged  in  the  indictment,  is  ad- 
missible against  him. 

This  evidence  most  commonly  occurs  in  cases  of  indictments  for  utter- 
ing forged  instruments,  knowing  them  to  be  forged,  and  false  coin,  know- 
ing it  to  be  counterfeit,  in  which  the  guilty  knowledge  is  the  principal 
ingredient  of  the  offence  (2).  The  prisoner  was  charged  with  uttering  a 
bank  of  England  note,  knowing  it  to  be  forged  ;  evidence  was  offered  for 
the  prosecution,  that  the  prisoner  had  uttered  another  forged  note  in  the 
same  manner,  by  the  same  hand,  and  with  the  same  materials,  three 
months  preceding,  and  that  two  ten  pound  notes  and  thirteen  one  pound 
notes  of  the  same  fabricatfon,  had  been  found  on  the  files  of  the  company, 
on  the  back  of  which  there  was  the  prisoner's  handwriting,  but  it  did  not  ap- 
f  *83  ]  pear  *when  the  company  received  them.  This  evidence  was  admit- 
ted, but  the  case  was  referred  to  the  opinion  of  the  judges,  the  majority  of 
whom  were  of  opinion  that  it  was  admissible,  subject  to  observation,  as  to 
the  weight  of  it,  which  would  be  more  or  less  considerable,  according  to 
the  number  of  the  notes,  the  distance  of  time  at  which  they  had  been  put 
off*,  and  the  situation  of  life  of  the  prisoner,  so  as  to  make  it  more  or  less 
probable,  that  so  many  notes  could  pass  through  his  hands  in  the  course  of 
business.     Ball's  case,  Russ.  and  Ry.  132  (a)  ;  1  Campb.  324,  8.  C.  (3). 

(1)  In  an  action  for  a  consptracj  to  defraud  A.  by  faltely  repreaenting  B.  to  be  a  man  of 
credit,  evidence  that  such  representations  were  made  to  others,  in  consequence  of  which  such 
other  persons  made  the  same  representations  to  A.  is  admissible.  Gardner  v.  Preston,  2  Day*a 
Gases,  805.    To  prove  fraud  o^inst  the  defendant,  a  transaction  between  him  and  a  third 

G'  rson  of  a  similar  nature  to  the  one  in  Question  may  be  griyen  in  evidence.  Snell  &  al.  v. 
OSes  &  al.,  1  Johns.  9f).  See  also  Rankin  v.  Blackwell,  2  Johns.  Gas.  193.  In  an  indict- 
inent  for  obtaining  goods  by  false  pretences,  it  is  allowable  to  prove  that  the  same  pretences 
were  used  to  another.    Golfins'  case,  4  Rogers'  Rec.  143. 

(2)  On  an  indictment  for  passing  a  counterfeit  silver  dollar  knowingly,  evidence  that  de- 
fendant  had  counterfeited  other  dollars,  was  held  not  admissible.  State  v.  Odel,  2  Gonst.  Rep. 
758.  Bat  on  an  indictment  for  counterfeiting  money,  evidence  of  possession  of  instruments 
of  coining  is  admissible.    State  v.  Antonio,  Id.  776. 

(3)  The  SUte  v.  Houston,  1  Bailey,  300.  Martin  v.  The  Gommonwealth,  2  Leigh,  745. 
Hendriok  v.  The  Gommonwealth,  5  lieigh,  707.    But  the  notes  must  be  produced,  or  proved 

(a)  1  Eng.  G.  G.  132. 
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The  prisoneis  were  indicted  for  uttering  bank  notes,  knowing  them  to  be 
foiged.  The  trial  took  place  in  April,  and  to  prove  their  guilty  knowl- 
edge, evidence  was  given,  that  in  February  they  had  uttered,  on  three 
several  occasions,  forged  bank  notes  to  three  difTerent  persons,  and  that  on 
being  asked  at  each  place  for  their  names  and  places  of  abode,  they  gave 
false  names  and  addresses ;  and  the  court  was  of  opinion  that  this  evidence 
was  admissible.  Lord  EUenborough  said,  that  it  was  competent  for  the 
court  to  receive  evidence  of  other  transactions,  though  they  amounted  to 
distinct  offences,  and  of  the  demeanor  of  the  prisoner  on  other  occasions, 
from  which  it  might  fairly  be  inferred  that  the  prisoner  was  conscious  of 
his  guilt,  whilst  he  was  doing  the  act  charged  upon  him  in  the  indictment. 
Heath,  J.,  said,  "  the  charge  in  this  case  put?  in  proof  the  knowledge  of 
the  person,  and  as  that  knowledge  cannot  be  collected  from  the  circum- 
stances of  the  transaction  itself,  it  must  necessarily  be  collected  from  other 
facts  and  circumstances."  Whiley's  case,  2  Leach,  983.  1  New  Rep. 
92,  S.  C. 

Not  only  is  evidence  of  the  act  of  passing  other  foiled  notes  admissible 
to  prove  the  prisoner's  guilty  knowledge,  but  proof  of  his  general  de- 
meanor on  a  former  occasion  will,  be  received  for  the  same  purpose  (1). 
The  prisoner  was  indicted  for  forging,  and  knowingly  uttering  a  bank 
i^ote,  and  the  question  was,  whether  the  prosecutor,  in  order  to  show  that 
the  prisoner  knew  it  to  be  forged,  might  give  the  conduct  of  the  prisoner 
in  evidence,  that  is,  whether  from  the  conduct  of  the  prisoner  on  one 
occasion,  the  jury  might  not  infer  his  knowledge  on  another,  and  all  the 
judges  were  of  opinion  that  such  evidence  ought  to  be  received.  .  Tatter- 
shali's  case,  cited  by  Lord  EUenborough,  2  Leach,  984. 

It  has  been  decided  that  it  is  not  necessary  that  the  other  forged  notes 
should  be  of  the  same  description  and  denomination  as  the  note. in  ques- 
tion (2).  The  point  was  doubted  in  the  following  case.  .  The  prisoner 
was  indicted  for  uttering  on  the  27th  November,  1812,  a  5/.  Bank  of  Eng- 
land note,  knowing  it  to  be  forged.  To  show  the  guilty  knowledge,  it 
was  proved,  that  about  six  weeks  previously  to  the  time  in  question,  the 
prisoner  had  tendered  a  1/.  Leicester  Bank  note,  which  was  supposed  to 
be  forged,  but  was  not  produced  on  the  trial ;  that  on  the  4th  July,  1812,  he 
passed  a  forged  2L  Bank  of  England  note,  (which  was  produced) ;  that  at 
the  latter  end  of  November,  1812,  he  tendered  a  5Z.  Bank  note,  supposed  to 
be  forged,  but  not  produced  at  the  trial ;  and  that  again  ia  November,  he 
paid  away  a  2/.  Bank  note,  (not  produced)  but  supposed  to  be  forged  ; 
being  convicted,  the  opinion  of  the  judges  was  taken  on  "i^this-evi-  [  *84  ] 
dence,  and  they  held,  that  as  evidence  had  been  left  to  the  jury  as  o( forged 
notes,  which  were  not  proved  to  have  been  forged,  the  prisoner  should,  be 
reconmiended  to  mercy.  Some  of  the  judges  seemed  to-think,  that  if  these 
bills  had  been  clearly  proved  to  be  forged  bills,  yet  being  bills  of  a  differ- 
ent description  and  denomination  from  that  on  which  the  prisoner  had 


to  be  destroyed  or  in  the  prisoner's  possession  and  not  produced  on  notice.  People  v.  Lagrille, 
1  Wheeler's  C.  C.  415.  Helm's  case,  1  Rogers'  Rec.  46.  Case  of  Smith  &  al.,  4  Id.  16&  So 
in  accordance  with  the  text,  if-the  passing  of  the  other  note  be  at  a  remote  period,  it  is  not  suf- 
ficient. Dougherty's  case,  3  Id.  148.  But  proof  of  the  scienter  is  not  admissible  before  the 
principal  charge  is  established.     Jones'  case,  6  Id.  86- 

(1)  Evidence  of  a  prisoner's  endeavors  to  engage  a  person  to  procure  for  hirt  counterfeit 
money ;  of  his  declared  intention  to  become  acquainted  with  a  counietfeiter,  and  to  remove  to 
a  place  near  his  residence,  is  admissible  on  a  prosecution  for  passing  a  counterfeit  note,  to 
prove  the  scienter.     Comm.  r.  Finn,  5  Rand.  701. 

(2)  See  The  People  ».  Lagrille,  1  Wheeler's  C.  C.  415. 
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been  indicted,  they  ought  not  to  have  been  given  in  evidence  ;  and  some 
of  their  lordships  seemed  to  doubt  whether  the  distance  of  tinic».  was  not 
too  great.  At  the  conclusion  of  the  report  of  this  case,  it  is  said,  qwsare, 
whether  these  are  not  chiefly  subjects  of  observation.  Millard's  case, 
Russ.  &  Ry.  245  (a).  The  prisoner  was  indicted  for  uttering  a  forged  51. 
Bank  of  Ireland  note.  To  show  guilty  knowledge,  it  was  proposed  to 
give  in  evidence  the  uttering  by  the  prisoner  of  two  foiged  notes  of  the 
bank  of  Messrs.  Ball  and  Co.,  bankers  in  Dublin.  This  evidence  being 
objected  to,  on  the  ground,  that  the  notes,  were  of  a  diflferent  description. 
lAttledale^  J.,  without  hesitation  overruled  the  objection,  and  the  prisoner 
was  convicted.  Kirkwood's  case,  1  Lewin,  C.  C.  103,  and  see  Hodgson's 
case.  Id.  103,  post,  p.  85.  The  prisoner  was  indicted  for  forging  and 
uttering  a  note  in  the  Polish  language.  In  support  of  the  scienter  the 
prosecutor  gave  evidence  of  the  particulars  of  a  meeting  at  which  the 
prisoner  agreed  with  the  prosecutor,  (who  was  an  agent  of  the  Austrian 
government,  and  had  been  sent  over  to  endeavor  to  detect  persons  impli- 
cated in  the  forgery  of  Austrian  notes)  to  make  him  1000  Austrian  notes 
for  fifty  florins.  This  evidence  was  objected  to  on  the  part  of  the  pri- 
soner, as  it  was  a  transaction  relative  to  notes  of  a  difierent  description 
from  the  notes  in  the  indictment,  besides  which  no  Austrian  notes  were  in 
(act  made.  lAttledaU,  J.,  however,  admitted  the  evidence,  and  the  pris- 
oner was  found  guilty,  but  judgment  was  respited,  that  the  opinion  of  the 
judges  might  be  taken,  who  held  the  evidence  admissible.  Ball's  case, 
I  Moo.  C.  C.  470  (6). 

'  It  appears,  thai  by  the  Scotch  law,  evidence  of  other  forged  notes  is 
admissible,  though  they  be  not  of  the  same  description  as  those  forged. 
^'  The  most  important  circumstance,"  says  an  eminent  writer  on  the  crimi- 
nal law  of  Scotland,  '^  and  which  is  generally  per  se,  decisive  as  to  guilty 
knowledge,  is  if  other  foiged  notes  are  found  on  the  prisoner.  If  four  or 
^five  foiged  notes,  and  especially  forgeries  on  the  same  bank  with  that  ut- 
tered, are  found  on  the  prisoner,  it  is  hardly  possible  to  form  any  other 
conclusion,  than  that  he  is  a  dealer  in  these  dangerous  instruments,  caught 
in  the  very  act  of  disposing  of  them.  This  will  amount  to  a  moral  cer^ 
tainty  if  the  other  forged  concealed  in  his  possession,  as  in  his  hat,  in  a 
Gonc^led  pocket,  sewed  between  his  coat  and  the  lining,  or  the  like.  On 
the  other  hand,  the  weight  of  this  circumstance,  always  great,  must  be 
diminished,  if  the  notes  found  on  him  were  nowise  concealed,  and  were 
exhibited  by  him  withoirt  any  suspicious  circumstances  or  appearance  of 
conscious  guilt."     Alison  on  the  Princ.  of  the  Cr.  Law  of  Scotland,  420. 

Though  evidence  of  the  uttering  of  other  forged  notes  may  be  given  to 
show  guilty  knowledge,  yet  what  was  said  at  another  time  by  the  prisoner 
f  ^5]  respecting  those  utterings,  is  inadmissible.  Where  Evidence  to 
this  effect  was  tendered,  Baylej/y  J.,  stopped  it,  and  said,  ^^  The  prosecu- 
tor is  at  liberty  to  sliow  other  cases  of  the  prisoner  having  uttered  forged 
notes,  and  likewise  his  conduct  at  the  time  of  uttering  them.  But  what 
he  said  or  did  at  another  time,  collateral  to  such  other  utterings,  can  not 
be  given  in  evidence ;  as  it  is.  impossible  that  the  prisoner  can  be  pre- 
pared to  contradict  it."     Phillip's  case,  1  Lewin,  C.  C.  105. 

Whether,  ^here  the  other  forged  note,  the  issuing  or  possession  of 
which  is  proposed  to  be  given  in  evidence,  in  proof  of  guilty  knowledge, 


{a)  1  Enff.  a  C.  245.     {b)  2  Ibid.  470. 
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is  the  subject,  at  the  time,  of  anotlier  indictment,  it  is  admissible  in  evi- 
dence, has  been  doubted ;  though  upon  principle  there  appears  to  be  no 
objection  to  the  reception  of  such  evidence.  In  one  case  where  such 
evidence  was  tendered,  Vaughan,  B.,  refused  to  receive  it ;  Smith's  case, 
2  C.  and  P.  633  (a) ;  but  in  another  case  where  the  objection  was  taken, 
IMiledale,  J.,  without  hesitation  overruled  it,  and  the  prisoner  was  con- 
victed. Kirkwood's  case,  1  Lewin,  C.  C.  103.  Where  the  prisoner  was 
indicted  for  uttering  forged  notes  of  the  Edinburgh  Bank,  and  it  was  pro- 
posed to  give  in  evidence  the  uttering  by  the  prisoner  of  certain  forged 
notes  of  the  Paisley  Bank  (which  formed  the  subject  of  a  separate  prose- 
cution), to  show  guilty  knowiedge,  Mullock,  B.,  said,  that  he  had  great 
doubts  as  to  the  admissibility  of  the  evidence,  observing,  that  if  the  prisoner 
had  been  indicted  for  uttering  the  Edinburgh  notes  only,  there  would  have 
been  no  doubt.  His  own  opinion  was  in  favor  of  receiving  the  evidence, 
hot  many  of  the  judges  had  great  doubts  about  it.  Hodgson's  case,  1 
Lewin,  C.  C.  103.  And  see  Salisbury's  case,  Fursey's  case,  and  Long's 
case,  ante,  p.  76,  which  seem  to  establish  that  such  evidence  is  admissible. 

The  possession  also  of  other  forged  notes  by  the  prisoner  is  evidence 
of  bis  guilty  knowledge.  The  prisoner  was  indicted  for  uttering  a  bill  of 
exchange  upon  Sir  James  Esdaile  and  Co.,  knowing  it  to  be  forged.  It 
was  proved,  that  when  he  was  apprehended,  there  were  found  in  his  pock- 
et-book three  other  forged  bills,  drawn  upon  the  same  parties ;  on  a  case 
reserved,  the  judges  were  all  of  opinion  that  these  forged  bills  found  upon 
the  prisoner  at  his  apprehension  were  evidence  of  his  guilty  knowledge. 
Hough's  case,  Russ.  and  Ry.  121  (6).  In  Qrder  however  to  render  such 
evidence  admissible,  it  must  be  proved  that  the  other  notes  were  forged, 
and  they  ought  to  be  produced  (I).  Millard's  case,  Russ.  and  Ry.  245  (c), 
ante,  p.  84 ;  Cooke's  case,  8  'C.  and  P.  586  (d).  In  Phillip's  case,  supra, 
where  the  other  note  had  been  destroyed,  Bayley,  J.,  doubted  whether 
any  facts  relating  to  it  were  admissible,  but  received  the  evidence.  It 
would  seem  that  presumptive  evidence  of  forgery,  as  that  the  prisoner  de- 
stroyed the  note,  ought  to  be  received.     Phill.  Ev.  494,  8th  ed. 

On  the  trial  of  indictments  for  uttering  or  putting  off  counterfeit  coin, 
knowing  it  to  be  counterfeit,  it  is  the  practice,  as  in  cases  of  forgery,  to 
receive  proof  of  more  than  one  uttering,  committed  by  the  party  about 
the  same  time,  though  only  one  uttering  be  charged  in  the  indictment. 
1  Russ.  85 ;  2  Russ.  697.  In  Whiley's  case,  (see  ante,  p.  83,)  it  was 
stated  by  the  counsel  for  the  prisoner,  in  argument,  that  upon  an  indict- 
ment for  uttering  bad  money,  the  *proof  is  always  exclusively  [  *86  ] 
confined  to  the  particular  uttering  charged  in  the  indictment.  Upon  this 
Thonq)son,  B.,  observed,  '^  As  to  the  case  put  by  the  prisoner's  counsel 
of  uttering  bad  money,  I  by  no  means  agree  in  their  conclusion,  that  the 
prosecutor  cannot  give  evidence  of  another  uttering  on  the  same  day,  to 
prove  the  guilty  knowledge.  Such  other  uttering  cannot  be  punished, 
until  it  has  become  the  subject  of  a  distinct  and  separate  charge ;  but  it 
affords  strong  evidence  of  the  knowledge  of  the  prisoner  that  the  money 
wa&  bad.  If  a  man  utter  a  bad  shilling,  and  fifty  other  bad  shillings  are  , 
found  upon  him,  this  would  bring  him  within  the  description  of  a  common 


(I)  The  SUtc  V.  Hooper,  2  Bailey,  37. 

{a)  Eng.  Ccnn.  L.  Rep.  xii.  296     {h)  1  Eng.  C.  C.  121.    (r)  1  Ibid.  245.    (rf)  Eng.  Com. 

L.  Rep.  xxxiv.  538. 
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utterer ;  but  if  the  indictment  do  not  contain  that  charge,  yet  these  cir^ 
curastances  may  be  given  in  evidence  on  any  other  charge  of  uttering,  to 
show  that  he  uttered  the  money  with  a  knowledge  of  its  being  bad."  t2 
Leach,  986. 

Also  proof  of  the  prisoner's  conduct  in  such  other  utterings  (as  for  ex- 
ample that  he  passed  by  different  names)  is  for  the  same  reas6n  clearly 
admissible.  See  Tattershall's  case,  ante,  p.  63;  Phillip's  case,  ante,  p. 
85.  Such  evidence  far  from  being  foreign  to  the  point  in  issue  is  ex- 
tremely material,  for  the  head  of  the  offence  charged  upon  the  prisoner  is, 
that  he  did  the  act  with  knowledge,  and  it  would  seldom  be  possible  to 
ascertain  under  what  circumstances  the  uttering  took  place  (whether  from 
ignorance  or  with  an  intention  to  commit  fraud)  without  inquiring  into  the 
demeanor  of  the  prisoner  in  the  course  of  other  transactions.  Phill.  Ev. 
495,  8th  ed. 

It  was  held  by  Payky,  J.,  that  evidence  could  not  be  given,  of  what 
the  prisoner  said  at  a  time  collateral  to  a  former  uttering,  in  order  to  show 
that  what  he  said  at  the  timet)f  such  former  uttering  wad  false,  Phillip's 
case,  (mte,  p.  85. 

With  regard  to  the  guilty  knowledge  of  a  receiver  of  stolen  goods,  it 
is  laid  down,  that  buying  the  goods  at  a  lower  value  than  they  are  worth, 
is  presumptive  evidence  that  the  buyer  knew  they  were  stolen.  .  I  Hale, 
P.  C.  216 ;  2  East,  P.  C.  765.  Where  upon  an  indictment  for  receiving, 
it  appeared  that  the  articles  had  been  stolen,  tod  had  come  into  the  pos- 
session of  the  prisoner  at  several  distinct  times;  the  judge,  after  compel- 
ling the  prosecutor  to  elect  upon  which  act.  of  receiving  he  would  proceed, 
told  the  jury  that  they  might  take  into  their  consideration  the  circumstance- 
of  the  prisoner  having  the  various  articles  of  stolen  property  in  her  pos- 
session, and  pledging,  or  otherwise  disposing  of  them  at  various  times,  as 
an  ingredient  in  coming  to  a  determination,  whether  when  she  received 
the  articles,  for  which  the  prosecutor  elected  to  proceed,  she  knew  them* 
to  have  been  stolen.     Dunn's  case,  1  Mob.  C.  C.  1 50  (a). 

Evidence  of: facts  subsequent  to  the  offence  charged — hotofar  admissi- 
ble to  prove  guilty  knowledge.]  .  Tt  may  be  thought  that  coUateral.evidence 
of  facts,  occurring  soon  after^the  offence  with  whidi  a  prisoner  is  charged, 
may  sometimes  afford  as  reasonable  a  presumption  of  guilty  knowledge  as 
when  the  facts  occurred  at  some  time  before  the  oflfence ;  Phill.  Ev.  495, 
8th  ed.*;  but  it  would  seem  from  the  cases  that* where  evidence  is  given 
r  ^87  J  of  collateral  circumstances  to  ^show  the  prisoner's  guilty  knowledge, 
It  must;  in  general,  appear  that  those  circumstances  occurred  previously' 
to  the  commission  of  the  offence  with  which  he  is  charged.  Thus,  on  an 
indictment  for  forging  a  bank  note,  a.  letter  purporting  to  come  from  the 
prisoner's  brother,  and  left  by  the  postman,  pursuant  to  the  direction, '  at 
the  prisoner's  lodgings,  after  he  was  apprehended,  and  during  his  confine- 
ment, but  never  actually  in  his  custody,  cannot  be  read  in  evidence  against 
him.  Huet's  case,  2  Leach,  820.  So  on. an  indictment  for  uttering  a 
forged  bank  note,  to  show'  the  guilty  knowledge,  the  prbsecutors  offered  to 
prove  the  uttering  of  another  forged  note  five  weeks  after  the  uttering, 
which  was  the  subject  of  the  indictment ;  but  the  court  {EUenboroughy 
C.  J.,  Thompson,  C.  B.,  and  Lawrence,  J.,)*  held  that  the  evidence  was 


(a)  2  Eng.  C.  C.  150. 
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not  admissible,  unless  the  latter  uttering  was  in  some  way-  connected  with 
the  principal  case,  or  unless  it  could  be  shown  that  the  notes  w^re  of  the 
safne  manufacture,  Taverner's  case,  Carr.  Sup.  195,  Ist  ed.  4  C.  and 
P.  413  (a),  (n.)  S.  C.  Where  on  an  indictment  for  uttering  a  bill  with  a 
forged  acceptance,  knowing  it  to  be  forged,  it  being  proposed,  for  the 
purpose  of  proving  the  guilty  knowledge,  to  give  in  evidence  other  forged 
bills  of  exchange  precisely  similar,  with  the  same  drawers'  and  acceptors' 
names,  uttered  by  the  prisoner,  about  a  month  after  the  uttering  of  the 
bill  mentioned  in  the  indictment,  Mr.  Justice  Gaselee,  after  consulting 
Alexander,X).  B.,  was  disposed  to  allow  the  evidence  to  be  received ;  but 
said  that  he  would  reserve  the  point  for  the  opinion  of  the  judges ;  upon 
which  the  counsel  for  the  prosecution  declined  to  press  the  evidence. 
Smith's  case,  4  C.  and  P.  4 1 1  (6). 

Cases  where  evidence  of  other  transactions  is  admissible  when  refer- 
able to  the  p.oini  in  issue — questions  of  intent.]  As  evidence  of  other 
£act8  is  admissible  when  those  facts  tend  to  prove  the  point  in  issue,  as  to 
show  the  identity,  or  to  establish  the  proximity  of  the  prisoner  at  the  time 
in  question,  {vide  supra  ;)  so  where  the  intent  of  the  prisoner  forms  part 
of'  the  matter  in  issue,  evidence  may  be  given  of  other  acts,  not  in  issue, 
provided  they  tend  to  establish  the  intent  of  the  prisoner  in  committing 
the  act  in  question.  Thus  on  an  indictment  for  maliciously  shooting,  evi* 
dence  was  given  that  the  prisoner,  about  a  quarter  of  an  hour  before  the 
shooting  with  which  hp  was  charged,  intentionally  shot  at  the  prosecutor. 
It  was  suggested  that  this  was  evidence  of  two  distinct  felonies ;  but  Mr* 
Justice  Burrough  said  it  was  unavoidable  in  this  case,  as  it  seemed  to  him 
to  be  one  continued  transaction  in  the  prosecution  of  the  malicious  intent  of 
the  prisoner ;  and  the  judges  held  that  the  evidence  was  rightly  admit- 
ted (1).     Yoke's  case,  Russ.  and  Ry.  531  (c). 

So  on  a  charge  of  sending  a  threatening  letter,  other  letters  vvritten  by 
the  prisoner,  both  before  and  after  that  in.  question,  may  be  read  in  evi- 
dence as  serving  to  explain  the  letter  upon  which  he  is  indicted.  Robin- 
son's case,  2  East,  P.  C.  1110 ;  2  Leach,  749,  S.  C.  So  subsequent  dec- 
larations by  the  prisoner  of  the  meaning  of  the  letter  are  admissible. 
Tucker's  case,  1  Moo.  C.  C.  134  (d).  So  on  an.  indictment  for  threaten*- 
ing  to  accuse  a  person*  of  an  abominable  *crime,  if  'the  expressions  [-^88  ] 
used  are  equivocal,  the  jury  may  connect  them  with  what  wa3  said  aftei^ 
wards  by  the  prisoners  when  tak^n  into  custody.  Per  Parky  J.,  Kain'^s 
case,  &C..  and  P.  is?  (e).  Upon  the  same  principle  in  lections  for  libels 
or.  words,  evidence  of  other  libels  or  words  may  be  given  to  show' the  anu 
t»tt«  of  the.  defendant,  whether  the  wbrds  be  spoken  before  or  after  those 
in  question.  Charlton  v. .  Barrett,  Peake,  22 ;  Rustell  t^.  Macquister,  1 
Camp.-  49  (n)  ;  Stuart  o.  Lovell,  ^  Stark.  95  (/)  ;  where  Lord  EOenbo- 
rough,  0.  J.,  observed,  that  subsequent  publications  would  be  admissible  in 
the  .case  of  an  indictment  to  show  the  intent  of  the  party.  - 

'  So  the  declarations  o(  a  prisoner  made  at  ^  former  time  are  admissible, 
where  they  tend  to  prove   the  i'ptent  of  the  party  at  the  time  of  the  com- 

(1)  la  treMob,  where  defeadant  had  enlisted  under  the  enemy^  proof  was  admitted^  that  he 
had  attempted  to  prevail  on  another  to  enlist,  to  show  the  mo  ammo.  Resp.  v.  Malin,  1  DaU. 
33.  • 

(a)  £nff.  Com.  L.  Rep.  zix.  449.     (b)  Id.  ziz.  448.    (c)  1  Eng.  G.  C.  531.    (d)  2  Ibid.  134. 

(«)  Eng.  Com..L.  Rep.  xxxiv.  347.    (/)  Id.  iii.  361. 
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mfssion  of  the  offence.  Thus  on  an  indictment  for  marder,  evidence  of 
former  grudges  and  antecedent  menaces  may  be  given  to  show  the  priso- 
ner's malice  against  the  deceased.  Phill.  Ev.  498, 8th  ed.  So  in  treason, 
what  was  said  by  the  prisoner  with  respect  to  what  was  passing  at  the 
time  of  the  transaction  laid  as  the  overt  act,  may  be  received  in  evidence 
to  explain  his  conduct,  and  to  show  the  nature  and  object  of  the  transac- 
tion.    Watson's  case,  2  Stark.  134(a). 

Evidence  of  the  character  of  the  proseciUorJ]  Where  the  prosecutor 
appears  as  one  of  the  witnesses,  evidence  of  his  character,  with  regard  to 
veracity,  will  be  admitted  as  in  the  case  of  other  witnesses.  Vide  poet* 
And  in  some  particular  cases,  where  the  character  of  the  prosecutor  is 
mingled  with  the  transaction  in  question,  it  foiHis  a  point  material  to  the 
issue,  and  may  consequently  be  inquired  into.  Thus  in  the  case  of  an 
indictment  for  a  rape,  evidence  that  the  woman  had  a  bad  character  pre- 
viously to  the  commission  of  the  ofTence,  is  admissible ;  and  the  same 
principles  apply  with  regard  to  an  indictment  for  an  assault  with  intent  to 
commit  a  rape.  Clarke's  case,  2  Stark.  244  (6)  ;  Phill.  Ev.  489,  8th  ed. 
But  in  these  cases  general  evidence  of  character  only  is  admissible,  and 
not  evidence  of  particular  facts.  Id.  Thus  where,  on  an  indictment  for 
rape,  the  prosecutrix  was  asked  whether  she  had  not  before  had  connexion 
with  other  persons,  and  with  a  particular  person  named  ?  The  judges 
held  that  the  witness  was  not  bound  to  answer  these  questions,  as  they 
tended  to  criminate  and  disgrace  herself;  and  evidence  having  been  of- 
fered to  prove  that  the  prosecutrix  had  had  connexion  with  a  man  before 
this  charge,  the  judges  also  determined  that  this  evidence  was  properly  re- 
jected. Hodgson's  case,  Russ.  and  Ry.  211  (c).  But  evidence  is  admis- 
sible that  the  prosecutrix  had  formerly  been  connected  with  the  prisoner. 
2  Stark.  Ev.  216,  2d  edit.,  citing  Hodgson's  case,  supra;  and  a  case, 
cor.  Woody  B.,  York  Summer  Assizes,  1812. 

Where,  on  the  trial  of  an  indictment  for  an  assault,  with  intent  to  com- 
mit a  rape,  the  prosecutrix  was  asked,  on  cross-examination,  whether  she 
had  not  been  twice  in  the  House  of  Correction  many  years  ago^  and  she 
admitted  that  she  had,  it  was  held  by  Holroyd,  J.,  that  a  witness  might  be 
examined  on  behalf  of  the  prosecution  as  to  her  situation  and  conduct 
[  *89  ]  since,  in  order  to  repel  the  inference  *which  might  be  drawn  from 
her  former  misconduct.    Clarke's  case,  2  Stark.  241  (({)• 

Evidence  of  the  character  of  the  prisoner.]  In  trials  for  high  treason, 
for  felony,  and  for  misdemeanors  (where  the  direct  object  of  the  prosecu- 
tion is  to  punish  the  offence),  the  prisoner  is  always  permitted  to  call  wit- 
nesses to  his  general  character  ;  and  in  every  case  of  doubt,  proof  of  good 
character  will  be  entitled  to  great  weight  (1).  Phill.  Ev.  490,  8th  ed. 
The  rule  does  not  extend  to  actions  or  informations  for  penalties,  as  to 
an  information  for  keeping  false  weights.  Attorney  General  v.  Bowman, 
2  Bos.  and  Pul.  532,  (n).  To  admit  such  evidence  in  that  case  would  be 
contrary  to  the  true  line  of  distinction,  which  is  this,  that  in  a  direct  pro- 
secution for  a  crime  it  is  admissible,  but  where  the  prosecution  is  not  di- 
rectly for  the  crime,  but  for  the  penalty,  it  is  not.     If  evidence  of  charac- 

(1)  Commonwealth  v.  Hardy,  2  Mass.  317. 
(a)  Eng  Com.  L.  Rep.  iii.  282.    (h)  Id.  iii.  034.    (e)  1  Eng.  C.  C  Sll.    (d)  Id.  iii.  333. 
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ter  were  admissible  in  such  case  as  this,  it  would  be  necessary  to  try 
character  in  every  charge  of  fraud  upon  the  excise  and  custom-house 
laws.     Per  Eyre,  C.  J.,  Ibid.     The  inquiry  as  to  the  prisoner's  general 
character  ought  manifestly  to  bear  some  analogy  and  reference  to  the 
chaiige  against  him.     On  a  charge  for  stealing,  it  would  be  irrelevant  and 
absurd  to  inquire  into  the  prisoner's  loyalty  or  humanity ;  on  a  charge  of 
high  treason,  it  would  be  equally  absurd  to  inquire  into  his  honesty  and 
punctuality  in  private  dealings.     Such  evidence  relates  to  principles  of 
moral  conduct,  which,  however  they  might  operate  on  other  occasions, 
would  not  be  likely  to  operate  on  that  which  alone  is  the  subject  of  inqui- 
ry ;  it  would  not  aflbrd  the  least  presumption  that  the  prisoner  might  not 
have  been  tempted  to  commit  the  crime  for  which  he  is  tried,  and  is 
therefore   totally   inapplicable   to   the   point  in  question.     The   inquiry 
must  also  be  as  to  the  general  character,  for  it  is  the  general  character 
alone  which  can  afford  any  test  of  general  conduct,  or  raise  a  presump- 
tion that  the  person  who  had  maintained  a  fair  reputation  down  to  a  cer- 
tain period,  would  not  then  begin   to  act  a  dishonest,  unworthy  pdrt. 
Phill.  £v.  490,  8th  ed.     It  frequently  happens  that  witnesses,  speaking  of 
the  general  opinion  of  the  prisoner's  character,  state  their  own  personal 
experience  and  opinion  of  his  honesty  ;  but  when  this  statement  is  ad- 
mitted, it  is  rather  from  favor  to  the  prisoner  than  strictly  as  evidence  of 
general  character.     Id. 

It  has  been  usual,  says  a  very  sensible  writer,  to  treat  the  good  charac- 
ter of  the  party  accused  as  evidence  to  be  taken  in  consideration  only  in 
doubtful  cases.  Juries  have  generally  been  told  that  where  the  facts 
proved  are  such  as  to  satisfy  their  minds  of  the  guilt  of  the  prisoner,  cha- 
racter, however  excellent,  is  no  subject  for  their  consideration  ;  but  that 
when  they  entertain  any  doubt  of  the  guilt  of  the  party,  they  may  prop- 
erly turn  their  attention  to  the  good  character  which  he  has  received.  It 
is,  however,  submitted  with  deference,  that  the  good  character  of  the  par- 
ty accused,  satisfactorily  established  by  competent  witnesses,  is  an  ingre- 
dient which  ought  always  to  be  submitted  to  the  consideration  of  the  ju- 
ry, together  with  the  other  facts  and  icircumstances  of  the  case.  The  na- 
ture *of  the  charge,  and  the  evidence  by  which  it  is  supported,  [  *90  ] 
will  often  render  such  ingredient  of  little  or  no  avail ;.  but  the  more  cor- 
rect course  seems  to  be,  not  in  any  case  to  withdraw  it  from  considera- 
tion, but  to  leave  the  jury  to  form  their  conclusion  upon  the  whole  of  the 
evidence,  whether  an  individual,  whose  character  was  previously  unblem- 
ished, has  or  has  not  committed  the  particular  crime  for  which  he  has 
been  called  upon  to  answer.     2  Russ.  703  (1). 

The  prosecutor  cannot  enter  into  evidence  of  the  defendant's  bad  cha- 
racter, unless  the  latter  enable  him  to  do  so,  by  calling  witnesses  in  sup- 
port of  his  good  character,  and  even  then  the  prosecutor  cannot  examine 
as  to  particular  facts.  *  B.  N.  P.  296.     Hurd  v.  Martin,  Cowp.  331. 

It  is  not  usual  to  cross-examine  witnesses  to  the  character  of  a  priso- 
ner, unless  the  counsel  have  some  definite  charge  to  which  to  cross-exam- 
ine them.  Hodgkiss's  case,  7  C.  and  P.  298  (a).  See  further  post,  title, 
Practice. 

.(I)  Good  character  in  a  clear  jcaae  will  be  of  no  avail.  Frerland's  case,  I  Rogers*  Beo.  82. 
People  V.  Kirbj,  1  Wheatons  C.  C.  64.  The  State  v.  Wells,  1  Coxe,  424.  Commonwealth  r. 
Hardy,  2  Mass.  317. 

(a)  £ng.  Com.  Law.  Rep.  zxxii.  515. 


[90] 


SUBSTANCE  OF  THE  ISSUE  TO  BE  PROVED. 


General  rule 90 

Divisible  avermenta    ....      91 

Sufficient  to  prove  whateonstitoteB  an 

offence  .91 

Intent      ......      93 

Descriptive  avermenti    .  .93 

The  property  stolen  or  injured  '  93 

The  name  of  the  prosecutor  or  party 

injured    ' 95 

Rule  of  idem  sonans    ...      97 


The  name  of  third  persona  mentioned 

in  the  indictment  .96 
Capacity  in  which  the  offisnce  is  com- 
mitted           99 

The  mode  of  committing  offences       .*  99 

Averments  not  material  .100 

Averments  as  to  time  .101 

Averments  as  to  place  .101 

Averments  as  to  value  103 


General  rule*]  A  general  rule  governing  the  application  of  eyidexice 
to  the  points  in  disputes  on  any  issue,  is  that  it  must  be  sujfHcient  to  prove 
the  substance  of  the  issue.     Phill.  Ev.  845,  8th  ed. 

Under  the  present  head  will  be  ^considered  the -^  quantity,  of  evidence 
f  *91  ]  required  in  support  of  particular  averments  in  indictments,  """and 
consequent  thereupon,  the  doctrine  of  variances.  Upon  the  latter  sub- 
ject, it  is  said  by  Lord  Mansfield,  that  greater  strictness  is  required  in 
criminal  prosecutions  than  in  civil  cases  ;  and  that  in  the  former  a  defend- 
ant is  allowed  to  take  advantage  of  nicer  exceptions.  Beech's  case,  1 
Leach,  134.  It  may,  however,  be  doubted  whether  this  distinctioii  is 
grounded  upon  sound  principles,  and  whether  in  this  respect,  as  in  others, 
the  rules  of  evidence  ought  not  to  be  acted  upon  in  the  same  manner 
both  in  civil  and  criminal  proceedings. 

The  greater  number  of  the  cases  on  this  subject  may  be  classed  under 
the  two  heads  of  divisible  and  descriptive  averments. 

Divisible  averments-r^ufficient  to  prove  what  constitutes  an  offence.] 
It  is  a  distinction  (or  rather  principle)  which  runs  through  the  whole  crim- 
inal law,  that  it  is  enough  to  prove  so  much  of  the  indictment  as  shows 
that  the  defendant  has  committed  a  substantive  crime  therein  specified  (1). 
Per  Lord  Ellenborough,  Hunt's  case,  2  Canipb.  583.  The  offence,  how- 
ever,. <rf  which  he  is  convicted  must  be  of  the. same  class  with  that  with 
which  he  is  charged-  Thus,  upon  an  indictment  for  a  felony,  in  stealing 
a  parchment,  it  appearing  that  it  concerned  the  realty,  and  that  the  pris- 
oner could  not,  therefore  be  convicted  of  the  felony,  it  was  urged  that  he 
might  receive  judgment  as  for  a  trespass,  and  for  this  the  Year  Book,  2 
H.  7. 10  and  22,  Cro.  Car.  332,.  Kcl.  29,  Cro.  Jac.  497,  1  And.  35 F,  and 
Dalt.  321,  were  cited  ;  but  the  court,  having  observed  upon  these  cases, 
and  shown  that  tl>ey  were  repugnant  to  the  rules  of  law  and  the  principles 
of  justice,  directed  the  prisoner  to  be  discharged.  Weslbecr'a  ^;ase,  1 
Leach,  14;  2Str.  1133,S.C.         .        • 


(1)  A  failure  to  prove  an  unnecessary  averment  cannot  vitiate  an  indictment  good  without 
the  averment.    U.  States  v.  Vickery,  1  Har.  &  J.  427. 


Substance  of  the  issue  to  be  proved.  91 

Upon  an  indictmeat  for  petit  treason,  if  the  killing  with  malice  was 
proved,  but  not  with  such  circumstances  as  to  render  the  offenco  petit  trea- 
son, the  prisoner  might  still  have  been  found  guilty  of  wilful  murder  upon 
that  indictment.  Swan's  case,  Foster,  104.  So  upon  an  indictment  for 
murder^  the  prisoner  may  be  convicted  of  manslaughter.  Gilb.  £v.  269. 
Macalley's  case,  9  Rep.  67,  b.  Co.  Litt.  282,  a.  And  where  a  man  was 
indicted  on  the  statute  of  I  Jac.  1,  for  stabbing,  contra  formam  staiuti^ 
it  was  held  that  the  jury  might  acquit  him  upon  the  statute,  and  find  him 
guilty  of  manslaughter  at  common  law.  Harwood's  case,  Style,  86 ;  2 
Hale,  P.  C.  302. 

Where  a  man  is  indicted  for  burglary  and  larceny,  the  jury  may  find 
him  guilty  of  the  simple  felony,  and  acquit  him  of  the  burglary  (1),  2 
Hale,  P.  C.  302.  So  where  the  indictment  was  for  a  burglary  and.Iarce- 
ny,  and  the  jury  found  the  prisoner  guilty  of  stealing  to  the  amount  of 
40^.,  in  a  dwelling-house,  (12  Ann.  c.  7,  repealeid  by  7  and  8  Geo.  4,  c. 
27,)  the  judges  were  of  opinion  that  by  this  verdict  tlie  prisoners  were 
ousted  of  their  clergy,  the  indictment  containing  every  charge  that  was 
required  by  the  statute.  Withal's  case,  1  Leach,  88;  2  East,  P.  C.  515, 
stated  post.  So  on  an  indictment  for  stealing  in  a  dwelling-house,  per- 
sons therein  being  put  in  fear,  the  prisoner  may  be  convicted  of  the  simple 
larceny.  Etherington's  case,  2  Leach,  671 ;  2  East,  P.  C.  635,  stated 
post  {2). 

*Again,  if  a  man  be  indicted  for  robbery,  he  may  be  found  guUty  [  *92  ] 
of  the  larceny,  and  not  guilty  of  the  robbery.  2  Hale,  P.  C.  3)D2.  And 
in  all  cases  of  larceny,  where,  by  statute,  circumstances  of  aggravation  sub- 
ject the  offender  to  a  higher  punishment,  on  failure  in  the  proof  of  those  cir- 
cumstances the  prisoner  may  be  convicted  of  the  simple  larceny.  Thus  on 
an  indictment  for^horse  stealing  under  a  statute,  the  prisoner  may  be  found 
guilty  of  a  simple  larceny.  Beaney's  case,  Russ.  and  Ry.  416  (a) ;  see 
post,  p.  94.  But  where  upon  an  indictment  for  robbery  from  the  person, 
a  special  verdict  was  found,  stating  facts,  which  in  judgment  of  law,  did 
not  amount  to  a  taking  from  the  person,  but  showed  a  larceny  of  the  par- 
ty's goods ;  yet  as  the  only  doubt  referred  to  the  court  by  the  jury  was, 
whether  the  prisoners  were  or  were  not  guilty  of  the  felony  or  robbery 
charged  against  them  in  the  indictment,  the  judges  thought  that  judgment 
as  for  larceny  could  not  be  given  upon  that  indictment,  but  remanded  the 
prisoners  to  be  tried  upon  another  indictment.  Frances's  case,  2  East,  P« 
C.  784. 

In  misdemeanors  as  well  as  in  felonies  the  averments  of  the  offence  are 
divisible.  Thus  in  an  information  for  a  libel,  it  was  stated  that  the  defen- 
dants composed^  printed,  and  published  the  libel ;  the  proof  extended 
only  to  the  publication,  but  Lord  EUenborough  held  this  to  be  sufficient 
Hunt's  case,  2  Campb.  584. 

.  (1)  State  V.  Grisham,  1  Hayw.  12. 

(2)  On  an  mdlctment  for  an  assault  with  intent  to  murder,  there  may  be  a  co9viction  of  an 
assault  simply.  State  v.  Coy,  2  Aik.  181.  Stewart  v.  State,  5  Ohio,  242.  But  on  an  indict- 
ment for  murder,  there  cannot  be  a  conviction  of  an  assault  with  intent  to  murder,  nor  vice 
▼ersa.  Commonwealth  v.  Roby,  12  Pick.  496.  [But  see  Cooper's  case,  15  Mass.  187,  where 
on  an  indictment  for  a  rape,  the  prisoner  was  convicted  of  an  assault  with  intent,  &^J]  Nor  of 
petit  larceny  on  an  indictment  for  horse  stealing.  State  v.  Spur^in,  1  M'Cord,  252.  Nor  up- 
on an  indictment  lor  stealing,  can  there  be  a  conviction  for  receiving,  dE«.  Roes  o.  The  State, 
1  Blackf.  391.    See  The  State  v.  Shepard,  7  Conn.  54.    State  v.  Taylor,  2  Bailey,  49. 

(a)  1  Eng.  C.  C.  416. 
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Wberean  iodictineqt  charges  that  the  defendant  did,  and  caiu$ed  to  be 
done  a  certain  act,  as  forged  and  caused  to  be  forged,  it  16  sufficient  to 

rrove  either  one  or  the  other.  Per  Lord  Manafidd,  Middlehurst's  case. 
Burr.  400.     Per  Lord  Ellenborough,  Hunt's  case,  2  Campb.  585. 

So  upon  an  indictment  for  obtaining  money  under  false  pretences,  it  is 
not  necessary  to  prove  the  whole  of  the  pretence  charged,  proof  of  part 
of  the  pretence,  and  that  the  money  was  obtained  by  such  part,  is  suffix 
qient.     Hilt's  case,  Russ.  and  Ry.  190  (a). 

So  upon  an  indictment  for  perjury  it  is  sufficient  if  any  one  of  the  ach 
signnjents  of  perjury  be  proved.  Rhodes's  case,  2  Lord  Raym.  886.  So 
on  an  indictment  for  conspiring  to  prevent  workmen  from  continuing  to 
work,  it  is  sufficient  to  prove  a  conspiracy  to  prevent  one  workman  from 
working.    Bykerdike's  case,  1  M.  and  Rob.  179. 

By  the  7  Wm.  4,  and  1  Vict,  c  85,  s^  11,  (see  post).  On  the  trial  of 
any  felony  where  the  crime  charged  shall  incluide  an  assault,  the.  jury  may 
acquit  the  prisoner  of  the  felony  and  find  him  guilty  of  an  assault j  if  the 
eyidence  warrant  such  finding. 

With  regard  to  the  value  and  extent  of  the  property  upon  which  the 
ofience  has  been  committed,  the  averments  in  the  indictment  are  divisible. 
Thus  if  a  man  be  indipted  for  stealing  goods  of  the  value  of  ten  ^hiliikigs, 
the  jury  may  find  him  guilty,  of  stealing  goods  to  the  value  of  sixpence:, 
i^nd  where  the  distinction  between  grand  and  petty  larceny  existed,  this 
would  have  rendered  the  prisoner  guilty  of  the  latter  only,  though-  charged 
with  the  former.  2  Hale,  P.  C;  302  (1).  Whatever  quantity  of  articlea 
may  be  stated  in  an  mdictment  for  larceny  to  hav^  been  stolen,  the  pris- 
oner floay  be  convicted  if  any  one  of  those  articles  he  proved  to  have  been 
[  *d3  }  ^feloniously  taken  away  by  him.  Where  the  prisoner  was  indict- 
ed under  the  7  Geo.  3,  c.  50,  for  that  be  being  a  post  boy  and  rider,  em«> 
ployed  in  the  business  of  the  post. office,  feloniously  stole  and  took  from  a 
letter  a  bank  post  bill,  a  bill  of  exchange  for  £100,  a  bill  of  exchange  for 
£40,  and  a  promissory  note,  for  £20,  and  it  was  not  proved  that  the  letter 
contained  a  bill  of  exchange  for  £100;  the  prisoner .  being  convicted,  it 
was  held  by  the  judges  that  the  statement  in  the  indictment  not  being 
descriptive  of  the  letter,  but  of  the  ofience,  the  conviction  was  right. 
Eliins's  case,  Russ.  and  Ry.  188  (6). 

In  the  same  manner  upon  an  indictment  for  extortion,  alleging  that  the 
defendant  extorted  twenty  shillings,  it  is  sufficient  to  prove  that  he  extorted 
one  shilling.  Per  Holt,  J.,  1  Lord  Raym.  149.  So  upon  an  indictment 
on  the  9  Ann.  c.  14,  s.  5,  for  winning  more  than  lOL  at  one  sitting.  Lord 
EBenborough  held  that  the  defendant  might  be  convicted  of  winning  a 
less  sum  than  that  stated  in  the  indictment,  though  it  would  have  been 
otherwise  if  the  prosecutor  had  averred  that  the  defendant  had  won  bills 
of  exchange  of  a  specified  amount.     Hill's  case,  1  Stark.  359  (c). 

Where  in  an  indictment  for  embezzling,  it  was  averred  that  the  priso- 
ner had  embezzled  divers,  to  wit,  two  bank  notes  for  one  pound  each, 
and  one  bank  note  for  two  pounds,  and  the  evidence  was  that  he  had  em* 
bezzled  one  pound  notes  only,  this  was  held  sufficient.    Carson's  case^ 

JiniB.  and  Ry.  303  (d). 

*»iii^i         I  .1.'  .         --  - — — -- — - — - — ■ — - — —^ — I 

(I)  Pmndexter's  case,  6  Rand.  608.    State  v.  Wood,  1  Rep.  Const.  Ct.  29. 

»  * 

(•)  1  EJng.  C.  C.  WO.    (b)  1  Ibid.  188.    (c)  Eng.  Com-  h.  Rep.  ii.  426.    (rf)  1  Eng.  C.  C. 
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Divisible  averments — intent.]  Whiere  the  intent  of  the  prisoner  fur- 
l^ishes  one  of  the  ingredients  in  the  offence,  and  several  intents  are  laid 
ill  the  indictment,  each  of  wbich,  together  with  the  act  done,  constitutes 
an  offence,  it  is  sufficient  to  prove  one  intent  only.  Thus,  on  an  indict- 
ment charging  the  defendant  with  having  published  a  libel  of  and  con« 
cerning  certain  magistrates,  with  intent  to  defame  those  magistrates,  and 
also  with  a  malicious  intent  to  bring  the  administration  of  justice  into 
contempt,  Bayley,  J.,  informed  the  jury,  that  if  they  were  of  opinion 
that  the  defendant  had  published  the  libel,  with  either  of  those  intentions, 
they  ought  to  find  him  guilty.  Evans's  Case,  3  Stark.  35  (a).  So  where 
the  indictment  charged  the  prisoner  with  having  assaulted  a  female  child, 
with  intent  to  abuse,  and  carnally  to  know  her,  and  the  jury  found  that 
the  prisoner  assaulted  the  child  with  intent  to  abuse  her,  but  negatived  the 
intCDtion  carnally  to  know  her,  Holroyd,  J.,  held,  that  the  averment  of 
intention  was  divisible,  and  the  prisoner  received  sentence  of  imprison- 
ment for  twelve  months.     Dawson's  case,  3  Stark.  62  (b). 

Where  an  intent  is  unnecessarily  introduced  in  an  indictment,  it  noiay 
be  rejected.     Jones's  case,  2  B.  and  Ad.  611  (c).     See  post,  p.  101. 

Descriptive  averments — the  property  stolen  or  injured.]  Where  a 
person  or  a  thing,  necessary  to  be  mentioned  in  ah  indictment,  is  describ- 
ed with  circumstances  of  greater  particularity  than  is  requisite,  yet  those 
circamstances  must  be  proved,  othewise  it  would  *not  appear  that  [  *94  ] 
the  person  or  thing  is  the  same  as  that  described  in  the  indictment  (I). 

With  r<^rd  to  the  thing  upon  which  the  offence  is  alleged  to  have 
been  committed,  if  a  man^  were  to  be  charged  with  stealing  a  black  horse> 
the  allegation  of  color,  although  unnecessary,  yet  being  descriptive  of  that 
which  is  material,  could  not  be  rejected.  3  Stark.  Ev.  1531,  1st  ed. 
[New  Ed.  1  Vol.  p.  374.]  The  prisoner  was  indicted  for  stealing  four 
live  tame  turkeys.  It  appeared  that  he  stole  them  alive  in  the  county  of 
Cambridge,  killed  them  there,  and  carried  them  into  Hertfordshire,  where 
he  was  tried.  The  judges  held  that  the  word  live  in  the  description 
could  not  be  rejected  as  surplusage,  and  that  as  the  prisoner  had  not  the 
turkeys  in  a  live  state  in  Hertfordshire,  the  charge  as  laid  was  not  proved^ 
and  that  the  conviction  was  wrong.  And  Holroyd^  J.,  observed,  that  an 
indictment  for  stealing  a  dead  animal,  should  state  that  it  was  dead ;  for 
ilpon  a  general  statement,  that  a  party  stole  the  animal,  it  is  to  be  intend- 
ed that  he  st6le  it  alive.     Edwards's  case,  Russ.  and  Ry.  497  (d). 

The  'following  cases  have  occurred  of  variances  in  the  description  of 
animals.  On  an  indictment  upon  the  statute  15  Geo.  2,  c.  34,  which  men- 
tioned both  cows^nd  heifers,  it  was  held,  that  a  beast  two  years  and  a 
b^lf  old,  which  had  never  had  a  calf,  was  wrongly  described  as  a  cow. 
Cook's  case,  2  East,  P.  C.  616.  1  Leach,  105.  On  an  indictment  for 
staaiiiig  two  eolts,  it  appeared  that  the  one  was  a  mare  f6ur  years  old,  and 

the  other  a  yearling  mare  or  fiUy.    The  witnesses  said,  that  animals  of 

■  ■  ■  ■     '  . ■  ■  ■  ■  ■  -  ■ — ■   — - 

(1)  An  mdictme&t  for  coining  alleged  possesaion  of  a  die  made  of  iron  and  steel.  In  fiust 
it  was  made  of  zink  and  antimony.  The  variance  was  held  fatal.  Dorsett's  case^  6  Rogeii* 
Rec.  77.  An  allegation  in  an  indictment,  which  is  not  impertinent  or  foreign  to  Uie  cause, 
must  be  proved,  though  a  prosecution  for  the  offence  might  be  supported  without  such  alle^ 
tion.  U.  States  «.  Porter,  3  Day's  Cas.  283.  The  Court  will  be  more  strict  in  requiring 
proof  of  the  matters  alleged  in  a  criminal  than  in  a  civil  case.     Ibid. 

(a)  Eng.  Com.  L.  Rep.  xiv.  154.     (b)  Id.  xiv.  163.     (c)  Id.  xxii.  146.     (d)  1  Eng.  C.  C.497. 
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this  description,  when  as  young  as  those  in  question  were,  according  to 
the  usual  language  of  the  country  called  colts,  apd  some  .of  the  jurors 
said  that  mares  or  fillies  are  generally  called  colts,  until  they  are  three  or 
four  years  old.  The  prisoner  being  convicted  of  the  simple  larceny,  the 
judges  were  unanimously  of  opinion,  that  the  conviction  for  simple  larceny 
was  correct,  but  as  colts  were  not  mentioned  eo  nomine  in  the  statute  (1 
Ed.  6,  c.  L2,  2  Ed.  6,  c.  33,)  the  judges  could  not  take  notice  that  they 
were  of  the  horse  species,  and  consequently  clergy  was  not  taken  away. 
Beaney's  case,  Russ.  and  Ry.  416  (a).  The  prisoner  being  indicted  under 
the  9  Geo.  1^  c.  22,  for  killing  "  certain  cattle,  to  wit,  one  mare ;"  the  evi- 
dence was,  that  the  animal  was  a  colt,  but  of  which  sex  did  not  appear  ; 
the  prisoner  being  convicted,  the  judges  on  a  case  reserved,  were  of  opin- 
ion, that  the  words,  "  a  certain  mare,"  though  under  a  videlicet,  were  not 
surplusage,  and  that  the  animal  proved  to  have  been  killed,  being  a  ccU, 
generally  without  specifying  its  sex,  was  not  sufficient  to  support  a  charge 
of  killing  a  mare.     Chalkley's  case,  Russ.  and  Ry.  258  (6)  (1). 

Where  a  statute  mentions  only  the  grown  animal,  the  young  is  includ- 
ed, and  it  is  no  variance  to  describe  the  young  animal  as  if  it  had  been 
the  grown  animal.  Thus,  upon  an  indictment  on  the  2  and  3  Ed.  6, 
which  mentioned  the  words  '^  horses,  geldings,  and  mares,''  it  was  held 
that  foals  and  fillies  were  included  in  those  words,  and  that  evidence  of 
stealing  a  mare  filly,  supported  an  indictment  for  stealing  a  mare.  Wel- 
[  *95  J  land's  case,  Russ.  and  Ry.  494  (c).  ^'But  where  the  statute  (15 
Geo.  2,  c.  34,  and  7  and  8  Geo.  4,  c.  29,  s.  526,)  specified  lambs  as  well 
as  sheep,  and  the  indictment  was  for  stealing  sheep,  proof  that  they  were 
lambs,  was  held  to  be  a  variance.  Loom's  case,  1  Moody,  C.  C.  160  {d). 
Upon  the  same  principle,  the  judges  have  held,  that  an  indictment  tinder 
the  7  and  8  Geo.  4,  c.  29,  s.  25,  for  stealing  a  sheep,  is  not  supported  by 
proof  of  stealing  an  ewe,  because  the  statute  specifies  both  ewes  and 
sheep.     Puddifoot's  case,  1  Moody,  C.  C.  247  (c). 

Where  the  prisoner  was  indicted  for  stealing  '*  six  handkerchiefs,"  and 
it  appeared  in  evidence,  that  the  handkerchiefs  were  all  in  one  piece,  not 
separated  one  from  another,  but  that  they  were  described  in  the  trade 
as  so  many  handkerchiefs,  it  was  held  to  be  no  variance  (2).  Nibb's 
case,  1  Moody,  C.  C.  25  (/).  Where  on  an  indictment  for  stealing  a 
bank  note,  the  note  was  described  as  being  signed  by  A.  Hooper,  for 
the  Governor  and  Company  of  the  Bank  of  England,  and  no  evidence 
was  given  of  the  signature  of  Hooper,  the  judges  were  of  opinion  that 
the  statement  "signed  by  A.  Hooper,"  required  some  evidence  of  the 
signature  being  by  him.     Craven's  case,  Russ.  and  Ry.  14  fjg)  (8). 

Descriptive  averments — the  name  of  the  prosecutor  or  party  it^ured.] 

■     ■  ■  ■■■■■■  ■■■■ii»t  ■■> 

(1)  In  larceny  of  a  gray  k&rstj  proof  ^at  it  was  a  gray  gdding^-'tbis  Tariance  h«ld  fttal. 
Hooker  v.  The  Stale,  4  Ohio,  360. 

01)  The  acceptation  of  the  name  of  property  governs  the  description.     Case  of  Reed  Sl  at. 
8  Kogen  Rec.  168.    Commonwealth  t.  Wentz,  1  Ashmead,  269. 

(3)  A  ehat^,  that  defendant  set  up  and  kept  a  laro  bunk  at  which  monnt  was  bet,  lost  and 
won,  is  not  sustained  by  proof  that  bank  nates  were  bet,  lost  and  won.  frycfr  v.  The  Com- 
monwealth, 2  Dana,  2U8.  See  Case  of  Stone  d;  aJ.  3  Rogers*s  Rec.  3.  State  r.  Cassel,  2 
Har.  <&  Gill,  407. 
.  Puddifoot's  case,  1  Moo.  C.  C.  247,  has  been  overruled  by  M'Cnlly's  case,  2  Lew.  C.  C. 
93. 

(a)  1  ISoff.  C.  C.  416.        (b)  I  Ibid.  258.    (e)  1  Ibid.  494.     ((2)  2  Ibicf.  160.    U)  2  Ibid.  847. 

(/)  2  Ibid.  25.    (g)  1  Ibid.  14. 
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The  name,  both  Christian  and  surname,  of  the  person  in  whom  the  pro- 
perty is  vested,  which  has  been  stolen,  &c.,  or  upon  whom  the  offence 
is  charged  to  have  been  committed,  is  matter  of  description,  and  must 
be  proved  as  laid.     But  if  the  name  of  the  prosecutor  be  that  by  which 
he  is  usually  called  and  known,  it  is  sufficient.     The  prisoner  was  tried 
for  stealing  the  goods  of  Mary  Johnson.     The  prosecutrix  stated,  that 
her  original  name  was  Mary  Davis,  but  that  she  had  been  called  and 
known  by  the  name  of  Johnson  for  the  last  five  years,  and  that  she  had  not 
taken  the  name  of  Johnson  for  concealment  or  fraud  ;  the  judges  were  clear- 
ly of  opinion  that  the  time  the  prosecutrix  had  been  known  by  the  name 
of  Johnson,  warranted  her  being  so  called  in  the  indictment,  and  that  the 
conviction  was  right.     Norton's  case,  Russ.  and  Ry.  510  (a).     So  in  a 
late  case  where  the  prisoner  was  indicted  for  stealing  the  goods  of  Rich- 
ard  Pratt,  and  it  appeared  that  his  name  was  Richard  Jeremiah  Pratt, 
but  he  was  equally  well  known  by^the  name  of  Richard  Pratt,  it  was 
ruled  that  the  indictment  was  sustained.     Anon.  -  6  C.  and  P.  408  (6)  ; 
see  also  Berriman's  case,   5  C.  and  P.  601  (c).     Upon  an  indictment  for 
the  murder  of  a  bastard  child,  described  in  the  indictment  as  ^^  George 
Lakeman  Clark,"  it  appeared  it  had  been  christened  ^'  George  Lakeman," 
being  the  names  of  its  reputed  father ;  that  it  was  called  George  Lake- 
man,  and  not  by  any  other  name  known  to  the  witnesses,  and  that  the 
mother  called  it  George ,  Lakeman.     There  was  no  evidence  that  it  had 
obtained,  or  was  called  by  its  mother's  name  of  Clark.     The  judges  held, 
that  as  this  child  had  not  obtained  his  mother's  name  by  reputatien,  he 
was  improperly  called  Clark  in  the  indictment,  and  as  th^re  was  nothing 
but  the  name  to  identify  him  in  the  indictment,  the  conviction  could  not 
be  supported.     Clark's  case  *Russ.  and  Ry.  358  (d).     The  pri-  [  *96  ] 
soner  was  indicted  for  stealing  the  goods  of  Victory^  Baroness  Turk- 
heim.     The  prosecutrix  stated  that   Baroness  Turkheim  was  her  title 
only,  and  no  part  of  her  proper  name,  but  that  she  was  not  only  reputed 
to  possess  that  title,  but  did  actually  possess  it  in  right  of  an  estate  inher- 
ited from  her  father,  that  she  was  constantly  so  called,  and  had  constant- 
ly and  uniformly  acted  in,  and  been  known  by  that  appellation,  and  that 
her  name  without  her  title  was  Selina  Vidoire.     The  court  said,  that  as 
the  prosecutrix  upon  the  present  occasion  had  always  acted  in,  and  been 
known  by  the  appellation  Baroness  Turkheim,  and  could  not  possibly 
be  mistaken  for  any  other  person,  it  must  be  taken  to  be  her  name  ;  and 
that,  therefore,  the  indictment  had  named  her  with  sufficient  certain- 
ty ( 1 ).     Sull's  case,  2  Leach,  861. 

Where  an  unmarried  woman  was  robbed,  and  after  the  offence  commit- 
ted, but  before  the  bill  was  presented  to  the  grand  jury  she  married,  and 
the  indictment  described  her  by  her  maiden  name,  this  was  held  to  be 
sufficient.     Turner's  case,  1  Leach,  536. 

Although  where  there  are  father  and  son  of  the  same  name,  and  that 
name  is  stated  without  any  addition,  it  shall  be  primd  facie  intended  to 
signify  the  father,  Wilson  v.  Stubs,  Hob.  330 ;  Sweeting  v.  Fowler,  1 
Stark.  106  (e),  yet  on  an  indictment  containing  the  name  without  addi- 

• 

^  (1)  Where  the  name  aDeged  wob  Harris,  the  true  name  Harrison,  though  he  web  some- 
times called  by  the  former,  it  was  held  to  be  no  variance.  State  v.  France,  1  Overton's  Rep. 
434.    The  law  recognizes  but  one  Christian  name.    Franklin  &  al.  v.  Talmadge,  5  Johns.  84.  ' 

(a)  1  Eng.  C.  C.  510.    (b)  ^ng.  Com.  L.  Rep.  xzv.  460.    (e)  Id.  xxiv.  473.    {i)  1  £ng. 

C.  C.  2SS.    (s)  Eng.  Com.  L.  Rep.  li.  316. 
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tioQ,  it  may  be  proved  that  either  the  father  or  son  was  the  party  inten<» 
ded.  Thus  on  an  indictment  for  an  assault  upon  Elizabeth  Edwards^  it 
appeared  that  there  were  two  of  that  name,  mother  and  daughter,  and 
that  in  fact  the  assault  had  been  made  on  the  daughter ;  the  defendant 
being  convicted,  the  conviction  was  held  good(l).  Peace's  case,  3  B. 
and  A.  580  (a). 

An  indictment  is  good,  stating  that  the  prisoner  stole  or  received  the 
goods  of  a  person,  to  the  jurors  unknown ;  but  in  case  the  owner  of  the 
goods  be  really  known,  an  indictment  alleging  the  goods  to  be  the  property 
of  a  person  unknown,  would  be  improper,  and  the  prisoner  must  be  dis- 
charged on  that  indictment,  and  tried  upon  a  new  one  for  stealing  the 
goods  of  the  owner  by.  name.  2  Hale,  P.  C.  621.  Where  the  property, 
was  laid  in  one  count  as  belonging  to  certain  persons  named,  and  in  another 
as  belonging  to  persons  unknown,  and  the  prosecutor  failed  to  prove  the 
Christian  names  of  the  persons  mentiotied  in  the  first  count,  it  waa  held  by 
Richards,  C.  B.  that  he  could  not  resort  to  the  second  count,  and  the  prison- 
er was  acquitted.  Robinson's  case,  Holt,  N.  P.  C.  595  (6).  An  indictment 
against  the  prisoner  as  accessory  before  the  fact  to  a  larceny,  charged  that  a 
certain  person  to  the  jurors  unknown,  feloniously  stole,  &c.,  and  that  the 
prisoner  incited  the  said  person  unknown  to  commit  the  said. felony.  The 
grand  jury  had  found  the  bill  upon  the  evidence  of  one  Charles  lies,  who  con- 
fessed that  he  had  stolen  the  property,  and  it  was  proposed  to  call  him  to 
establish  the  guilt  of  the  prisoner,  but  Le  Blanc^  J.,  interposed  and  directed 
an  acquittal.  He  said  he  considered  the  indictment  wreng,  in  stating  that 
the  property  had  been  stolen  by  a  person  unknown,  and  asked  how  the 
v^itness,  who  was  the  principal  felon,  could  be  alleged  to  be  unknown  to 
[  *97  ]  the  jilrors  when  they  had  him  *before  them,  and  his  name  was 
written  on  the  back  of  the  bill.  Walker's  case,  3  Campb.  364 ;  see  also 
Blick's*case,  4  C.  and  P.  377  (c).  But  where  an  indictment  stated  that 
a  certain  person  to  the  jurors  unknown,  burglariously  entered  the  house  of 
H.  W.,  and  stole  a  silver  cream  jug,  &c.,  which  the  prisoner  feloniously  re- 
ceived, and  it  appeared  that  amongst  the  records  of  indictments  returned 
by  the  same  grand  jury,  there  was  one  charging  Henry  Moreton,  as  prin- 
cipal in  the  burglary,  and  the  prisoner  as  accessory  in  receiving  the  cream 
jug ;  that  H.  W.'s  house  had  been  entered  only  once,  and  that  she  bad 
lost  only  one  cream  jug,  and  that  she  had  preferred  two  indictments  ;  it 
was  held  by  the  judges  that  the  prisoner  was  properly  convicted,  the  find- 
ing of  the  grand  jury  on  the  bill,  imputing  the  principal  felony  to  H. 
M.,  being  no  objection  to  the  other  indictment.  Bush's  case,  Russ.  and 
Ry.  372  (d). 

It  is  not  necessary  that  there  should  be  any  addition  to  the  name  of  a 
pfosecutor  or  prosecutrix  in  an  indictment ;  all  the  law  requires  upon  this 
subject  is  certainty  to  a  common  intent.  Per  cur.  SuU's  case,  2  Leach, 
862.  The  prisoner  was  indicted  (before  the  39  and  40  Geo.  3,  c.  77,  the 
Act  of  Union,)  for  stealing  the  goods  of  James  Hamilton,  Esq.,  commoor 
ly  called  Earl  of  Clanbrassil,  in  the  kingdom  of  Ireland,  and  it  appeared 
that  he  was  an  Irish  peer.  The  judges  were  of  opinion  that  '^  James 
Hamilton,  Esq.,"  was  a  sufficient  description  of  the  person  and  degree  of 
the  pr(Mecutor,  and  that  the  subsequent  words,  ^'  commonly  called  Earl  of 

(1)  Jackson  v.  Prevoet,  2  Caines,  165. 
(»)  Bug.  Com.  L.  Rep.  v.  384.    (b)  Id.  iii.  191.     (r)  Id.  x\x.  428.    (</)  1  Eng.  C.  C.  372. 
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Cfauibrassil,  in  Ihe  kingdom  of  Ireland,'^  might  be  rejected  as  surplusage. 
But  they  oonceived  that  the  more  correct  and  perfect  mode  of  describing 
the  person  of  the  prosecutor  would  have  been,  "James  Hamihon,  Esq., 
Earl  of  Clanbrassil,  in  the  kingdom  of  Ireland,"  and  as  that  more  perfect 
description  appeared  upon  the  face  of  the  indictment,  by  considering  the 
intervening  words,  "  commonly  called,"  as  surplusage,  they  thought  that 
the  indictment  was  good.  Graham's  case,  2  Leacli,  547  ;  1  Stark.  C.  P. 
906*  So  where  the  prisoner  was  indicted  for  stealing  the  goods  of  A.  W. 
Gother,  JS»f .,  and  it  was  objected  that  Mr.  Gother  was  not  an  esquire  in  law, 
jBummgA,  J.,  overruled  the  objection,  and  held  that^the  addition  of  esquire 
to  the  name  of  the  person  in  Whom  the  property  is  laid,  is  mere  surplus- 
age and  immaterial.  Ogilvie's  cases'*^  C.  and  P.  230  (a).  Where  a  per- 
son has  a  name  of  dignity)  he  ought  to  be  described  by  that  name,  and  as 
it  forms  pcirt  of  the  name  itself,  and  is  not  an  addition  merely,  it  must 
be  proved  as  laid.     Archb.  C.  L.  26,  7th  ed, ;  2  Russ.  708,  (n). 

Descriptive  averments — ihe  name  of  the  prosecutor  or  party  injured — 
fide  (^  idem  sonans,]  Where  a  name  which  it  is  material  to  state,  is 
wrongly  spelled,  yet  if  it  be  idem  sonans  with  that  proved,  it  is  sufficient. 
Thus  where  the  name  in  the  indictment  was  John  Whyneard,  and  it  ap- 
peared that  the  real  name  was  Winyard,  but  that  it  was  pronounced  fVinn- 
yard,  the  variance  was  held*  to  be  *immaterial-  Foster's  case,  [  ♦QS  ] 
Russ.  and  Ry.  412  (b).  So  Segrave  for  Seagrave,  Williams  v.  Ogle,  2 
Str.  889 ;  Benedetto  for  Beniditto,  Abitbol  v.  Benidittd,  2  Taunt.  401. 
But  Af  Cann  for  ifcPCarn,  is  a  fatal  variance.  Tannet's  case,  Russ.  and 
IRy.  351  (c).  So  Shakespeare  for  Skakepear,  Shakespear's  case,  10 
East,  83.     So  Tabart  for  Tarbart,  Bingham  v.  Dickie,  5  Taunt.  814  (d). 

Descriptive  averments^ — the  names  of  third  persons  mentioned  in  the 
indictment.]  Not  only  must  the  names  descriptive  of  the  prosecutor  or 
party  sustaining  the  injury  be  strictly  proved,  but  where  the  name  of  a 
tkiki  person  is  introduced  into  the  indictment,  as  descriptive  of  some  per- 
son or  thing,  that  imme  also  must  be  proved  as  laid.  On  an  indictment 
Upon  the  black  act,  for  maliciously  shooting  A.  Sandon,  in  the  dwelling- 
hou^  of  James  Brewer  and  John  Sandy,  it  appearing  in  evidence  that  it 
was  in  the  dwelling-house  of  John  Brewer  and  James  Sandy^  the  pourt 
said  that  as  the  prosecutor  had  thought  proper  to  state  the  names  of  the 
owners  of  the  bouse  where  the  fact  was  charged  to  have  been  committed, 
it  was  a  fatal  variance.  The  statute  says,  "who  shall  maliciously  shoot 
at  any  person,  in  any  dwelling-house  or  other  place,"  and  the  prosecutor 
having  averred  that  it  wait  in  the  house  of  James  Brewer  and  John  Sandy , 
was  boond  to  prove  it  as  it  was  laid.  Durore's  case,  1  Leach,  352 ;  I 
East,  P^  C.  45  (1).  So  where  the  indictment  was  for  breaking,  be,  the 
house  of  J.  Davis,  with  intent  to  steal  the  goods  of  J.  Wakelin,  in  the 
said  house  being,  and  there  was  no  such  person  in  the  house,  but  J.  W. 
was  pat  by  mistake  for  J.  D.,  the  prisoner  was  held  entitled  to  an  acquit- 
tal, and  it  was  ruled  that  the  words  "  of  J.  W."  could  not  be  rejected  as 
surplusage,  since  they  were  sensible  and  materia],  it  being  material  to  lay 
truly  the  property  in  the  goods,  without  such  words  the  description  of  the 

(1)  State  t.  Martin,  2  Marph.  533. 

(a)  Eng.  Com.  L.  Kep.  xii.  103.      {b)  1  £ng.  C  C.  41S.      (e)  1  Ibid.  351       (<£)  fing.  Com. 

L.  Rep.  i.  276. 
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offence  beiog  incomplete.  Jenk's  case,  9  East,  P.  C.  614.  AgsiA,  where 
a  person  was  indicted  for  feloniously  marrying  Elizabeth  Chant,  widow, 
(his  former  wife  being  alive,)  and  it  appeared  that  Elizabeth  Chant  was 
a  single  woman,  the  judges  were  unanimously  of  opinion  that  the  misde- 
descriptioH  was  fatal,  though  it  was  not  necessary  to  have  stated  more 
than  the  name  of  the  party.  Deeley's  case,  1  Moody,  C.  C.  303  (a). 
The  indictment  (which  was  framed  on  the  7  Wm.  4,  and  1  Vict.  c.  86,  s. 
%  see  post,  tit.  Burglary,)  charged  that  the  prisoners  committed  a  bur- 
ghiry  in  the  house  of  S.  W.,  and  struck  David  James,  It  appeared  in 
evidence  that  the  name  of  the  person  struck  was  Jones.  Alderson^  1^., 
after  consulting  Gumey,  B.,  held  that  the  capital  offence  was  not  provend, 
as  the  indictment  must  allege  both  the  buiglary  and  the  striking,  and  the 
proof  must  correspond  with  the  indictment.  The  prisoners  were  convict- 
ed of  the  burglary.     Parfitt's  case,  8  C.  and  P.  288  (6). 

But  where  the  name  of  a  third  person  is  stated  in  an  averment,  un- 
Decessarily  introduced,  and  which  may  therefore  be  rejected  as  surplusage, 
a  variance  will  not  be  material.  Upon  an  indictment  for  robbery,  it  is  not 
{  *W  ]  material  in  what  place  the  robbery  was  committed  :  *and  there- 
fore, where  the  prisoner  was  indicted  for  robbing  Robert  Fernyhough,  in 
4he  dwelling-house  of  Aaron  Wilday^  but  the  offence  was  not  proved  to 
have  been  committed  in  the  house  of  Wilday,  the  judges  held  the  convic- 
tion proper.  Pye's  case,  2  East,  P.  C.  785 ;  1  Leach,  352  (n).  And 
where  the  prisoner  was  convicted  on  an  indictment  for  robbing  R.  D.  in 
the  dwelling-house  of  Joseph  Johnstone,  at  Birmingham,  and  the  Chrstian 
name  of  Johnstone  could  not  be  proved,  the  judges  also  held  this  convic- 
tion proper.  Johnstone'^  case,  2  East,  P.  C.  786  ;  1  Leach,  352  (n.) ; 
and  see  1  East,  P.  C.  415. 

Descriptive  averments — capacity  in  which  the  offence  is  committed.] 
Where  a  party  is  charged  with  having  committed  the  offence  in  two  ca- 
pacities^ it  would  seem  that  proof  of  his  employment  in  either  is  sufficient. 
Where  a  party  was  indicted  in  the  first  and  third  counts,  as  *^  a  person 
employed  in  sorting  and  charging  letters  in  the  post-oj3ice,''  and  it  appear- 
ed that  he  was  only  a  sorter  and  not  a  charger  of  letters,  the  judges  were 
inclined  to  think  that  he  might  have  been  convicted  on  these  counts  by  a 
apecial  finding,  that  he  was  a  sorter  only.  Shaw's  case,  2  East,  P.  C.  580 ; 
see  post,  tit.  Post-office. 

Descriptive  averments — the  mode  of  committing  offences.]  In  gene- 
ral the  descriptive  averments  of  the  mode  in  which  an  offence  has  been 
committed  do  not  require  to  be  strictly  proved,  if,  in  substance,  the  evi- 
dence supports  the  allegation.  Thus,  in  murder,  it  is  always  sufficient,  if 
the  mode  of  death  proved  agree  in  substance  with  that  charged.  1  Russ. 
466  ;  I  East,  P.  C.  341.  Therefore,  though  where  the  death  is  occasion- 
ed by  a  particular  weapon,  the  name  and  description  of  that  weapon 
must  be  specified ;  yet,  if  it  appear  that  the  party  was  killed  by  a  diffe- 
rent weapon,  it  maintains  the  indictment;  as  if  a  wound  or  bruise  be  al- 
leged to  be  given  with  a  sword,  and  it  prove  to  be  with  an  axe  or  staff, 
this  difference  is  immaterial.     And  the  same  if  the  death  be  laid  to  be  by 

one  sort  of  poisoning,  and  in  truth  it  be  by  another.     1  East,  P.  C.  34L 

» .^ , — _ _ 

(c)  9  Eng.  C.  C.  303.    (6)  Eng.  Com.  L.  Rep.  zzziy.  393. 
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Where  tlie  indiclment  was  for  assaulting  a  person  with  a  certain  oflfeosive 
weapon,  commonly  called  a  wooden  staffs  with  a  felonious  design  to  roh 
him,  and  it  was  proved  to  have  been  with  a  stone ;  on  a  conference  of 
the  judges  it  was  held  well,  for  the  two  weapons  produce  the  same  sort  of 
mischief,  viz,,  by  blows  and  bruises  ;  and  they  said  it  would  be  sufficient 
on  an  indictment  for  munler.  Sharwin's  case,  1  East,  P.  C.  341. 
Thougfi  the  weapon  need  not  be  proved  to  be  the  same,  yet  it  must  ap- 
pear that  the  species  of  killing  wjis  the  same.  Thus  if  the  prisoner  be 
indicted  for  poisoning,  it  will  not  be  sufficient  to  prove  a  death  by  shoot- 
ing, starving,  or  strangling.  Mackallys's  case,  9  Rep.  67  ;  2  Inst.  319; 
1  Russell,  467. 

Where  the  prisoner  was  indicted  for  administering  to  one  H.  M.  G.,  a 
sii^le  woman,  divers  large  quantities  of  a  certain  shrub  called  savin,  with 
intent  to  procure  the  miscarriage  of  the  said  *H.  M.  G.,  and  it  [  *100  ] 
appeared  that  the  prisoner  had  prepared  the  medicine  by  pouring  boiling 
water  over  the  leaves  of  a  shrub,  a  process  which  the  medical  witnessea 
stated  was  an  infusion,  and  not  a  decoction,  Lawrence,  J.,  overruled  an 
objection  taken  on  this  ground.  He  said  that  infusion  and  decoction  were 
ejusdem  generisr,  and  that  the  question  was,  whether  the  prisoner  a<ljntnifl- 
tered  any  matter  or  thing  with  intent  to  procure  abortion.  Anon.  3  Camp. 
74,  and  see  post,  Malicious  Injuries,  and  Murder. 

So  also  with  regard  to  the  person  by  whom  the  oflTence  is  committed,  it 
is  sufficient  to  charge  him  with  that  which  is  the  legal  effect  of  the  act 
which  he  has  committed.  Therefore,  where  an  indictment  chaiiges  that 
A.  gave  the  mortal  stroke,  and  that  B.  and  C.  were  present  aiding  and 
abetting^  if  it  appear  in  evidence  that  B.  was  the  person  who  gave  the 
stroke,  and  that  A.  and  C.  were  present  aiding  and  abetting,  they  rtay  all 
be  found  guilty  of  murder  or  manslaughter,  at  common  law,  as  circum- 
stances may  vary  the  case.  The  identity  of  the  person  supposed  to  have 
given  the  stroke  is  but  a  circumstance,  and  in  this  case  a  very  immaterial 
one, — the  stroke  of  one  being  in  consideration  of  lawthe  stroke  of  all. 
The  person  giving  the  stroke  is  no  more  than  the  hand  or  instrument  by 
which  the  others  strike.  Foster,  351,  1  Hale,  P.  C.  437,  463,  2  Id. 
344,  345. 

Descriptive  averments — what  are  not  material.]  The  general  rule 
with  regard  to  immaterial  averments  has  been  thus  stated.  If  an  aver- 
ment may  be  entirely  omitted  without  affecting  the  charge  against  the 
prisoner,  and  without  detriment  to  the  indictment,  it  will  be  considered 
as  surplusage,  and  may  be  disregarded  in  evidence.  Phill.  Ev.  854,  8th 
ed.  Therefore,  where  the  name  of  a  person  or  place  is  unnecessarily  in- 
troduced, it  need  not  be  proved.  Thus  where  the  prisoner  wtis  indicted 
for  robbing  another  in  a  field  near  the  highway,  and  the  jury  found  that 
he  was  guilty  of  robbing,  but  not  near  the  highway,  the  variance  was  held 
to  be  immaterial.  Wardle's  case,  2  East,  P.  C.  785  ;  vide  ante,  p.  99. 
And  so  where  on  an  indictment  for  robbery,  if  the  offence  be  laid  to  have 
been  committed  in  the  house  of  A.  B.  it  is  no  variance  if  it  be  proved  to 
have  been  committed  in  the  house  of  C.  D.  Pye's  case,  2-  East,  P.  C. 
785  ;  Johnstone's  case,  Id.  786,  ante,  p.  99.  Also,  where  an  arson  was 
stated  to  have  been  committed  in  the  night  time,  and  it  was  proved  to 
have  been  in  the  day,  the  variance  was  held  immaterial.  Minton's  case, 
2  East,  P.  C.  1021.     The  prisoner  was  indicted  and  convicted  under  tb^ 
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3  and  4  W.  and  M.,  c.  9,  s.  5,  for  stealing  goods  '^  of  John  Powell,  then 
being  in  a  lodging-room  in  his  dwellingrhouse,  let  by  contract  by  Elisabeth 
his  wife."  The  statute,  in  describing  the  offence,  took  no  notice  of  the  per- 
son by  whom  the  goods  or  lodging  might  have  been  let.  The  judges  held 
the  conviction  right.  They  were  inclined  to  think  it  was  unnecessary  to 
state  by  whom  the  lodging  was  let ;  and  they  were  unanimously  of  opin- 
ion that  the  letting  might  be  stated  either  according  to  the  fact,  or  the  le- 
[  *10l  ]  gal  operation.  Healey's  case,  1  Moo.  C.  C.  1  (a).  *So  where  an 
intent  is  unnecessarily  introduced  it  may  be  rejected.  Thus  an  indict- 
ment under  the  9  Geo.  4,  c.  41,  s.  30,  (regulating  the  treatment  of  insane 
persons)  charged  that  the  defendant,  a  surgeon,  knowingly,  <md  with  tn- 
tention  to  deceive,  signed  a  certificate  required  by  the  act  without  having 
visited  and  personaUy  examined  the  patient  (which  of  itself  constituted 
an  offence  under  the  statute.)  The  jury  negatived  the  intention  to  de- 
ceive, but  found  the  defendant  guilty,  subject  to  the  opinion  of  the  court, 
who  were  clearly  of  opinion  that  the  averment  of  intention  was  -surplusage, 
and  might  be  rejected.  Jones's  case,  2  B.  and  Ad.  611  (6).  Where  the 
prisoner  was  indicted  on  the  4  G.  2  for  stealing  lead  '^  belonging  to  the 
Rev.  C.  G.,  clerk,  and  then  and  there  fixed  to  a  certain  buildings  called 
Hendon  church  ;"  the  judges  held  that  laying  the  property  in  the  vicar 
was  good.  But  many  of  them  thought  that*  the  better  way  of  laying  the 
ease  would  be  to  allege  the  lead  to  have  been  "  fixed  to  a  certain  building, 
being  the  parish  church,"  &c.,  without  stating  the  property  to  be  in  any 
one.  Butter,  J,,  thought  that  charging  it  to  be  property,  was  absurd 
and  repugnant ;  property  (in  this  respect)  being  only  applicable  to  per- 
sonal things,  and  that  it  should  be  charged  to  be  lead  affixed  to  the  church, 
or  to%  house  belonging  to  such  a  person;  and  that  the  allegation  as  to 
property  in  this  indictment  should  be  rejected  as  surplusage.  Hickman's 
case,  2  East,  P.  C.  593  ;  1  Moo.  C.  C.  2,  (n.)  (c),  vide  poet. 

Where  the  averment  in  the  indictment  is  sensible  and  material  it  must 
be  proved  as  laid.     See  cases^  ante,  p.  98. 

Averments  as  to  time.]  Although  an  indictment,  not  alleging  any  time 
at  which  the  offence  was  committed  would  be  bad.  Hawk.  P.  C.  b.  2,  c. 
25,  yet  it  is  not  necessary  to  prove  the  time  as  laid,  unless  that  particular 
time  is  material.  Phill.  Ev.  861,  8th  ed.  Thus  even  in  treason,  if  the 
overt  acts  be  laid  on  one  certain  day,  evidence  of  them  ctfter  that  day  is 
admissible.  Townley's  case,  Foster,  8.  So  on  an  indictment  for  a  mis- 
demeanor, containing  several  counts,  alleging  several  misdemeanors  of  the 
same  kind  on  the  same  day,  the  prosecutor  may  give  evidence'  of  such 
misdemeanors  on  different  days.  Levy's  case,  2  Stark.  458  {d).  And 
where  a  stitute  makes  an  offence  committed  after  a  given  day  triable  in 
the  county  where  the  party  is  apprehended,  and  authorizes  laying  it  as  if 
committed  in  that  county,  but  does  not  vary  the  nature  or  character  of  the 
offence,  it  is  no  objection  that  the  day  laid  in  the  indictment,  is  before  the 
day  mentioned  in  the  statute,  if  the  offence  was  in  fact  committed  after 

that  day  (1).     Treharne's  case,  1  Moo.  C.  C.  298  (e). 

"'  ■■■-■—.-■■.  ^  ,  .  ...  _ 

(1)  State  V  G.  S.,  1  Tyler,  295.  State  v.  Haney,  1  Hawks,  460.  Jacobs  v.  the  Ck>mmon- 
wealth,  5  8.  dt  R.  316.  U.  States  r.  Stevens,  4  Wash.  O.  C.  R.  547.  Commonwealth  v. 
Harrington,  3  Pick.  26     But  in  perjury,  charged  to  have  been  committed  at  the  Circuit 

(«)  2  Eng.  C.  C.  1.    (ft)  Eng.  Com.  L.  Rep.  xxii.  146.    (c)  2  Eng.  C.  C,  2;    (d)  Eng.  Com. 

L.  Rep.  iji.  431.    (e)  2  Eng.  C.  C.  298  v  ^     -« 
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Where  a  lime  is  limited  for  prefefrtngrkn  indictment,  the  time  laid 
should  appear  to  be  within  the  time  so  limited'.;  Brown's  case,  M.  andM. 
163  (a).  Also  in  an  indictment  for  murder,  thjie'^atb  should  be  laid  on  a 
day  within  a  year  and  a  day  from  the  time  at  Wljick  the  stroke  is  alleged 
to  have  been  given.     Archb.  C.  P.  38,  7th  ed.      "  '     .-* 

Averments  as  to  place.]  In  general  it  is  sufBcfedr-ift.  prove  that 
•the  offence  was  committed  in  the  county  in  which  it  is  l^-\o  [*102] 
have. been  committed,  and  a  mistake  in  the  particular  place* iicivhich  an 
offence  is  laid,  will  not  be  material.  Hawk.  P.  C,  b.  2,  c.  ^y^ii  94  ; 
PhilL  £v.  864,  8th  ed. ;  2  Russ.  716.  And  although  the  offence  must: be 
proved. to  have  been  committed  in  the  county  where  the  prisoner  is 'tried, 
yet  after  such  proof  the  acts  of  the  prisoner  in  any  other  county,  tending 
to  establish  the  charge  against  him,  are  admissible  in  evidence,  1  PhiU. 
206.  In  an  indictment  for  robbery  the  offence  was  laid  in  the  parish  of 
St.  Thomas,  Penford,  in  the  county  of  Somerset,  and  it  was  objected  for 
the  prisoner  that  there  was  no  proof  of  there  being  such  a  parish,  but 
LUtledaley  J.,  overruled  the  objection  ;  he  said  that  he  once  reserved  a 
case  from  the  Oxford  circuit  on  this  ground,  and  that  a  great  majority  of 
the  judges  held  that  it  was  not  necessary  to  prove  affirmatively  for  the 
prosecution,  that  such  a  parish  as  that  laid  in  the  indictment  existed 
within  the  county,  and  that  they  expressed  a  doubt  how  they  should  hold, 
even  where  it  was  proved  negatively  for  the  prisoner,  that  .there  was  no 
such  parish.  Dowling's  case,  R.  and  M.  if.  P.  C.  433  (b).  So  where  a 
larceny  was  charged  to  have  been  committed  in  a  dwelling  house,  situate 
in  the  parish  of  St.  Botolph,  Aldgate,  and  it  appeared  that  the  proper 
name  of  the  parish  was  St.  Botolph  without  Aldgate,  the  judge  directed 
an  acquittal  on  the  capital  part  of  the  charge,  but  the  prisoner  was  con- 
victed of  the  laroen^^,  and  on  a  case  reserved,  the  judges  were  of  opinion 
that  the  conviction  was  right,  there  being  no  negative  evidence  of  there 
not  being  such  a  parish  as  St.  Botolph,  Aldgate.  Bullock's  case,  1  Moo. 
C.  C,  324,  (n,)  (c).  With  regard  to  the  latter  point  it  was  formerly  laid 
down  that  where  it  was  proved  that  no  such  place  existed,  the  indictment 
was  void  by  9  Hen.  3,  st.  1,  c-  1  (made  perpetual  by  18  Hen.  6,  c.  12)^ 
and  on  the  objection  being  taken  in  a  case  before  Mr.  Justice  Lawrence^ 
he  reserved  the  point  for  the  opinion  of  the  judges  ;  but  it  was  never  de* 
cided.  Anon.  3  Campb.  77.  It  was  there  contended  against  the  objec- 
tion, that  to  lay  a  place  was  no  longer  necessary,  as  the  jury  are  to  come 
from  the  body  of  the  county  ;.  and  though  this  was  a  mistake  (see  1  PhiU. 
206,  n.),  yet  now  by  6  G.  4,.q.  50,  s.  13,  the  return  is  from  the  body  of 
the  county.  The  f)oint  at  length  appears  to  have  been  settled  in  the  fol- 
lowing case.  The  prisoner  was  indicted  for  setting  fire  to  a  stack  of  beans 
at  Normanton^nrthe-  WoiUd.  It  appeared  that  there  was  no  such  parish, 
but  only  a  hamlet  of  that  name,  nor  was  there  any  parish,  of  Normanton* 
The  judges,  on  a  case  reserved,  held  that  the  offence  had  nothing  of  lo- 
cality in  it,  and  that  there  was  no  such  place  in  the  county^  could  only  be 
taken  advantage  of  by  plea  in  abatement.     Woodward'»<:ase,  1  Moo.  C.  C. 

323(d). 

I'll-     '     -  I    >  ■ 

Court,  held  on  the  19th  day  of  May,  and  the  record  shows  the  Court  to  have  been  held  on  tha 
90th  of  May,  the  variance  is  fatal.    U.  States  v.  McNeal,  1  Gallison,  387. 

(«)  Eii^.  Com.  L.  Rep.  xxii.  377,     (h)  Id.  xxi.  483.     (c)  2  Eng.  C.  C.  324.    (d)  3  Ibid.  383. 
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In  BCMne  particular  cases  H^Aik  necessary  to  prove  the  parish  or  place 
named  in  the  indictment j(T):^^  Thus,  as  in  an  indictment  against  a  parish 
for  not  repairing  a  high^frjr/tbe  situation  of  the  highway  within  the  parish 
is  a  material  avermeni,'ii^e*2  Stark.  C.  P.  693,  (n.)  it  must  be  proved  as 
laid.  So  if  the  ''Statute  upon  which  the  indictment  is  framed  give  the 
[  ♦lOS  ]  penally,  to'the  poor  of  the  parish  in  which  *the  offence  was  com- 
mitted, the  qlidtice* must  be  proved  to  have  been  committed  in  the  parish 
stated  in  th^Jindictment  Archb.  C.  P.  63  ;  2  Russ.  717.  Where  an 
injury  is^mrdy  local  and  partly  transitory  and  a  precise  local  description  is 
givefiviujariance  in  proof  of  the  place  is  fatal  to  the  whole,  for  the  whole 
beitig^  one  entire  fact,  the  local  description  becomes  descriptive  of  the 
transitory  injury.  3  Stark.  Ev.  1571,  citing  Cranage's  case,  Salk.  385; 
2  Russ.  717.  So  where  the  name  of  a  place  is  mentioned,  not  as  matter 
of  venue  but  of  local  description,  it  must  be  proved  as  laid,  although  it 
need  not  have  been  stated.  Thus,  where  an  indictment  (under  the  re* 
pealed  stat.  57  Geo.  3,  c.  90)  charged  the  defendant  with  being  found  armed 
with  intent  to  destroy  game  in  a  certain  wood  called  the  Old  Walk,  in 
the  occupation  of  J.  J.,  and  it  appeared  in  evidence  that  the  wood  had 
always  been  called  the  Long  Walk  and  never  the  Old  Walk,  the  judges 
held  the  variance  fatal.     Owen's  case,  I  Moo.  C.  C."118  (a). 

Where  an  information  for  a  libel  alleged  that  outrages  had  been  com- 
mitted in  and  in  the  neighborhood  of  N.  it  was  held  that  the  averment 
was  divisible,  and  that  it  was  sufficient  to  prove  that  outrages  had  been 
committed  in  either  place.     Sutton's  case,  4  M.  ^nd  S.  532. 

Averments  as  to  value.]  In  general  it  is  not  necessary  to  prove  the 
value  of  the  property  stolen  or  injured  to  be  the  same  as  that  laid  in  the 
indictment,  though  formerly  the  distinction  between  grand  and  petty  lar- 
ceny depended  upon  the  value  of  the  property  stolen ;  yet  as  that  distinc- 
tion is  now  abolished  by  the  7  and  8  Geo.  4,  c.  28,  the  value  has  become 
immaterial,  except  in  those  cases  where  by  statute  the  stj^aling  property  to 
a  certain  value  enhances  the  punishment,  as  by  the  7  and  8  Geo.  4,  c.  29, 
8.  12,  stealing  in  any  dwelling-house,  any  chattel,  &c.,  to  the  value  of  five 
pounds*  So  the  value  is  material  in  an  indictment  on  the  stat.  6  Geo.  4, 
c.  16,  s.  112,  against  a  bankrupt  for  removing,  concealing,  or  embezzling 
any  part  of  his  estate  to  the  value  of  £10  or  upwards.  On  an  indictment 
against  a  bankrupt  under  the  former  statute,  it  was  held  that  the  value 
being  essential  to  constitute  an  offence,  and  being  ascribed  to  many  arti- 
cles GcJlectively,  the  offence  must  be  made  out  as  to  every  one  of  those 
articles,  for  the  grand  jury  had  only  ascribed  that  value  to  all  the  articles 
coUectivdy.     Forsyth's  case,  Russ.  and  Ry.  274  (6). 

(1)  As  in  an  indictment  for  keeping  a  disorderly  house.  McDonald's  case,  3  Rogers'  Rec. 
ISd.  So  in  burglary,  Camy's  case,  Id.  44.  Qu.  In  bigamy  where  the  first  marriage  al- 
leged  to  b6  in  the  State  is  in  &et  out  of  it.    Ewen's  case,  6  id.  65. 

(a)  2  Eng.  C.  C.  118.    (A)  1  Ibid.  274. 
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THE    NiniBSR   REC^UISITE^    ATTEND ANCE,    BEBCUNERATION,    AND   PROTECTION 

OF    WITNESSES. 


The  number  of  WitnesBes  reqizisite     -  104 
Mode  of  compelling  the  attendance  of 

Witnesses 104 

By  recogrnizance      ....  104 
By  subpcena     .        -        -        ^        -  105 
By  habeas  corpus  ad  testificandum  -  107 
C!onBeqQences  of  neglect  to  obey  sub- 
pcena     108 


Remuneration  of  Witnesses        -        -  109 
Witness  bound  to  answer  without 

tender  of  expenses        -        -        -  111 
Protection  of  Witnesses  -        •  113 

Attendance  of  Witnesses  before  Justi- 
ces out  of  Sessions  -        -        -  112 

Attendance  and  expenses  of  medical 
Witnesses,  &c.  on  inquests      -        -  112 


The  number  of  toUnesses  requisite.]  At  common  law  one  witness  was 
sufficient  in  all  cases  (with  the  exception  of  perjury),  both  before  the 
grand  jury  and  at  the  trial ;  2  Hawk.  c.  46^  s.  2  ;  Fost.  233. 

But  by  the  statutes  relating  to  high  treason  (1  Ed.  6,  c.  12,  s.  22;  5 
and  6  Ed.  6,  c.  11,  s.  12 ;  7  and  8  Wm.  3,  c.  3,  s.  2),  two  witnesses  are 
required  both  before  the  grand  jury  and  at  the  trial,  to  the  same  overt  act, 
or  one  witness  to  one  overt  act,  and  another  witness  to  another  overt  act 
of  the  same  species  of  treason,  unless  the  defendant  shall  willingly,  with- 
out violence,  confess  the  same.  But  a  collateral  fact  may  be  proved  by 
one  witness,  Fost.  242 ;  as  that  the  defendant  is  a  natural  born  subject. 
Vaughan's  case,  5  St.  Tr.  29.  Where  the  overt  act  alleged  is  the  assas- 
sination of  the  king,  or  any  direct  attempt  against  his  life  or  person,  one 
witness  is  sufficient,  39  and  40  Geo.  3,  c.  93.  In  misprision  of  treason 
there  must  also  be  two  witnesses  unless  the  defendant  confesses  the  offence, 
1  Ed.  6,  c.  12,  s.  22. 

On  an  indictment  for  peijury  two  witnesses  are  requisite,  see  post,  tit. 
Perjury,  In  all  other  cases  one  witness  is  sufficient,  and  a  prisoner  may 
be  legally  convicted  on  the  uncorroborated  testimony  of  an  accomplice, 
although  the  practice  is  to  require  his  evidence  to  be  confirmed.  See  post, 
tit.  Admissibility  of  Accomplices. 

Mode  of  compelling  the  attendance  of  witnesses — recognizance.l 
There  are  two  modes  of  compelling  the  attendance  of  witnesses ;  first  by 
recognizance,  secondly  by  subpoena. 

*By  the  7  Geo.  4,  c,  64,  s.  2,  in  cases  of  felony  and  suspicion  of  [  *105  ] 
felony,  the  justice  or  justices  before  whom  the  offender  is  brought  to  be  ex- 
amined, shall  have  power  to  bind  by  recognizance  all  such  persons  as  know 
or  declare  any  thing  material  concerning  such  offence,  to  appear  at  the  next 
court  of  oyer  and  terminer,  or  gaol  delivery,  or  superior  criminal  court  of 
a  county  palatine,  or  of  great  session,  or  sessions  of  the  peace,  at  which 
the  trial  thereof  is  intended  to  be,  then  and  there  to  prosecute  or  give 
evidence  against  the  party  accused.     By  s.  3,  the  justice  or  justices  have 
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•imihr  powers  to  bind  by  recognizance  where  the  oflfender  is  charged  witli 
a  n>isdcmeanor,  or  suspicion  thereof.  By  s.  4,  coroners  have  the  like  au- 
thority, in  cases  of  murder  or  manslaughter^  to  bind  by  recognizance  per- 
sons to  prosecute  or  give  evidence.     See  anUy  p.  53. 

If  a  witness,  examined  before  a  justice  of  the  peace,  re/uses  to  be 
bound  over,  he  may  be.  committed.  2  Hale,  P.  C.  284.  But  where  the 
witness  cannot  find  sureties,  the  magistrate  ought  to  take  his  own  recogni- 
zance, and  it  would  be  illegal  to  commit  the  witness.  Per  Graham,  B., 
Bodmin  Sum.  Ass.  1827 ;  2  Stark.  £v.  82,  2d  ed. 

Where  the  witness  was  a  married  woman,  and  therefore  incapable  of 
entering  into  a  recognizance,  it  was  held  that  the  magistrate  was  justified 
in  committing  her  on  her  refusal  to  appear  to  give  evidence,  or  to  find 
sureties  for  her  appearance  to  give  evidence.  Bennett  v.  WatsoU)  3  M. 
and  S.  1. 

Formerly,  where  a  person  had  entered  into  a  recognizance  to  prosecute 
or  give  evidence,  and  did  not  appear,  such  recognizance  was,  as  a  mat- 
ter of  course,  estreated ;  but  now,  in  such  cases,  by  statute  7  Geo.  4,  c.  64, 
8. 31,  such  recognizances  are  not  to  be  estreated  without  the  written  order 
of  the  judge,  &c.,  who  shall  have  attended  the  court,  who  shall  make  an 
order  touching  tlie  estreating  or  putting  in  process  of  such  recognizance. 

* 

Subpana.]  Where  a  witness  has  not  been  bound  by  recognizance  to 
appear,  he  may  be  compelled  to  do  so  by  subpcend  (l).  This  process'  is 
issued  by  the  clerk  of  the  peace  at  sessions,  or  by  the  clerk  of  assize  at 
the  assizes,  or  it  may  be  issued  out  of  the  Crown  Office.  The  latter  is 
the  most  prudent  course,  as  it  affords  the  most  facilities  for  obtaining  an 
attachment  in  case  of  a  refusal  to  attend,  and  may  be  served  out  of  the 
jurisdiction  of  an  inferior  court.  1  Chitty,  C.  L.  608;  2  Rnss.  638; 
Ring's  case,  8  T.  {I-  585.  By  stat.  45  Geo.  3,  c.  92,  s.  3,  the  service  of 
a  9ubpcma  on  a  witness  in  any  part  of  the  United  Kingdom,  for  his  ap- 
pearance on  a  criminal  prosecution  in  any  other  part,  shall  be  as  effectual 
as  if  it  Imd  been  in  that  part  where  he  is  required  to  appear.     Vide  po8i. 

Where  there  arc  writings  or  documents  in  the  possession  of  a  witness, 
which  it  is  desired  that  he  should  produce  on  the  trial,  a  clause  of.  duces 
tecum^  directing  the  witness  to  bring  with  him  into  court  the  documents 
•n  question,  is  added  to  the  writ  of  subpcma.  If  the  documents  are  in 
the  possession  of  the  party  or  his  attorney,  a  notice  to  produce  must  be 
given.  Where  documents  are  in  the  possession  of  the  prosecutor,  and 
[  *106  ]  the  prisoner  is  desirous  of  having  *them  produced  upon  the  trial, 
the  safest  mode  of  proceeding  appears  to  be  to  serve  the  prosecutor  with 
a  8ubp4Bna  duces  tecum,  and  not  to  rely  on  a  notice  to  produce,  since  it 
may  be  a  question  whether  a  prosecutor  is  so  far  a  party  to  the  proceed- 
ing as  to  be  affected  by  a  notice  to  produce.  The  subpcma  duces  tecum 
is  compulsory  on  the  witness,  and  though  it  is  a  question  for  the  decision 
of  the  presiding  judge,  whether  the  witness  in  court  .should  produce  the 
documents  required,  yet  he  ought  to  be  prepared  to  produce  them,  if  the 
judge  be  of  that  opinion  (2).  Amey.  v.  Long,  9  East^  473.  It  is  no 
«zcuse  for  not  produci^ng  a  doc^ument,  that  it  does  not  belong  to  the  wit- 

(1)  The  defendant  is  entitled  to  subposna  before  the  Grand  Jury  have  found  the  bill.  1 
Biirr:8  Trial,  178.    U.  Stetee  v.  Mooie,  Wallace,  23. 

(SO  The  Bubpcena  dneet  tecmn  is  not  a  pfooees  of  rifht  1  Burr- s  Trial-,  13t,  188.  Gray  v, 
PaSoiad,  9  8.  db  R.  31.  *  - 
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ness,  provided  it  be  in  his  possession.     Corsen  v.  Dubms,  Holt,  N.  P.  C. 
239  (a). 

'  But  the  court  will  excuse  the  production  if  the  disclosure  would  sub- 
ject the  party  to  a  criminal  charge  pr  penalty.  Whilaker  v.  Izod,  S  Taunt. 
115.  Or  involve  abroach  of  professional  confidence  if  he  bean  attorney. 
Harris  o.  Hill,  3  Stark.  140  (6).  So  neither  a  party  nor  his  attorney  will 
be  compelled  to  produce  his  title  deeds.  Pickering  v.  Noyes,  1  B.  and  C 
263  (c)  ;  see  post. 

Where  the  production  is  excused,  secondary  evidence  may  be  given  of 
the  deed. .   Marston  v.  Downes,  ante,  p.  8. 

A  person  subpcBnaed  merely  to  produce  a  document,  need  not  be 
sworn  ;  Perry  v.  Gibson,  1  A.  and  E.  48  {d}  ;  and  if  sworn  by  mistake, 
is  not  liable  to  be  cross-examined  by  the  opposite  party.  Rush  v,  Smyth, 
4  Tyrwh.  675 ;  1  Cr.  M.  and  R.  194.  See  further,  post.  Examination  of 
Witnesses. 

A  defendant,  who  has  suffered  judgment  to  go  by  default,  is  a  compe- 
tent witness  to  produce  a  deed  on  behalf  of  another  defendant.  Colley 
V.  Smyth,  4  Bingh.  New  C.  285  (e).  • 

The  witness  must  be  personally  served,  by  leaving  with  him  a  copy  of 
the  subpcena,  or  a  ticket  which  contains  the  substance  of  the  writ.  Phill. 
Ev.  782,  8th  ed. ;  2  Russ.  G39;  1  Stark.  Ev.  77,  2d  ed. ;  Maddeson  v. 
Shore,  5  Mod.  355.  Where  a  copy  only  is  served,  the  original  must  be 
shown  to  the  witness,  whether  he  require  it  or  not,  otherwise  he  cannot  be 
attached.  Wadsworth  v.  Marshall,  3  Tyrwh.  228  ;  1  C.  and  M.  87.  It 
must  be  served  a  reasonable  time  before  the  day  of  trial.  Service  upon  a 
witness  at  two  in  the  afternoon,  in  London,  requiring  him  to  attend  the 
sittings  at  Westminster,  in  the  course  of  the  same  evening,  has  been  held 
to  be  too  short.     Hammond  v.  Stewart,  1  Str.  510  ;  2Tidd,  856,  8th  ed. 

In  order  to  provide  for  the  appearance  of  persons  to  answer  in  cases 
where  warrants  are  not  usually  issued,  and  to  give  evideqce  in  criminal 
prosecutions  in  every  part  of  the  United  Kingdom,  it  is  enacted  by  stat. 
45  Greo.  3,  c.  92,  ss.  3  and  4,  that  the  service  of  a  writ  of  subpoena  in  any 
one  of  the  parts  of  the  United  Kingdom,  shall  be  as  effectual  to  compel 
the  appearance  of  any  person  to  answer  or  give  evidence  in  any  criminal 
prosecution  in  any  other  of  the  parts  of  the  United  Kingdom,  as  if  the  ' 
process  had  been  served  in  that  part  where  the  person  is  required  to  ap- 
pear. And  if  the  person  required  to  attend  does  not  appear,  the  court 
out  of  which  the  process  issued  may  transmit  a  certificate  of  the  default, 
in  the  *manner  specified  in  the  act ;  (vide  post,  p.  90)  and  the  [  *107  J 
court  to  which  the  certificate  is  transmitted  may  punish  the  person  for  his 
default,  as  if  he  had  refused  to  appear  to  process  issuing  out  of  that  court, 
provided  it  appear  that  a  reasonable  and  sufficient  sum  of  money  to  defray 
the  expenses  of  coming  and  attending  to  give  evidence,  and  of  returning, 
was  tendered  to  the  person  making  default,  at  the  time  when  the  subpoena 
was  served  upon  him. 

In  a  criminal  case  a  person  who  is  present  in  court,  when  called  as  a 
witness,  is  bound  to  be  sworn  and  to  give  his  evidence,  although  he  has  not 
been  subpoenaed.  An  indictment  for  stopping  up  a.^ay  is  a  criminal  case 
for  this  purpose.     Sadler's  case,  4  C.  and  P.  218  (f). 

<a)  EBff  Com.  L.  Rep.  HI.  86.    (h)  Id.  ziy.  170.    (c)  Id.  viii.  72.    (<£)  Id.  zzviii.  33.    (e)  Id. 

zzziii.  355.    (f)  Id.  x\x.  352. 
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Mode  of  compelling  the  attendance  of  witnesses — svhpamafor  prison- 
er.] In  cases  of  misdemeanor,  the  defendant  at  common  law  was  enti- 
tled to  a  writ  of  subpoena,  but  it  was  otherwise  in  capital  cases,  in  which 
the  party  was  compelled  to  obtain  a  special  order  of  the  court.  4  Black. 
Com.  359.  If  the  attendance  of  the  witness  was  procured  he  was  not 
allowed  to  be  sworn.  But  by  stat  7  Wm.  3,  c.  3,  s.  7,  all  persons  indict- 
ed for  high  treason,  whereby  corruption  of  blood  may  ensue,  shall  have 
the  like  process  of  the  court  where  they  shall  be  tried,  to  comf)el 
their  witnesses  to  appear  for  them,  as  is  usually  granted  to  compel  wt- 
nesses  to  appear  against  them.  And  by  stat.  1  Anne,  sU  I,  c.  9.  all  w^it- 
nesses  on  behalf  of  a  prisoner,  for  treason  or  felony,  shall  be  sworn  in  the 
same  manner  as  witnesses  for  the  crown,  and  be  liable  to  all  the  penalties 
of  perjury.  A  witness  who  refuses,  after  having  been  subpoenaed  to  at- 
tend, to  give  evidence  for  a  prisoner,  is  liable  to  an  attachment  in  the 
.same  manner  as  if  subpoenaed  for  the  prosecution.  1  Stark.  £v.  85, 
2ded. 

Mode  of  compelling  the  attendance  of  witnesses — habeas  corpus  ad 
testyicandum.]  ^  Where  a  person  required  as  a  witness  is  in  custody,  or 
under  the  duress  of  some  third  person,  as  a  sailor  on  board  of  a  ship  of 
war,  so  as  to  prevent  liis  attendance,  the  mode  of  compelling  it  is  to  is- 
sue a  hdbecLs  corpus  ad  testificandum.  For  this  purpose  application 
must  be  made  to  the  court  before  which  the  prisoner  is  to  be  tried,  or  to 
a  judge,  upon  an  affidavit,  stating  that  the  party  is  a  material  witness, 
and  willing  to  attend.  R.  v.  Roddam,  Cowp.  672  ;  Phill.  Ev.  783,  8th 
ed. ;  1  Stark.  Ev.  80,  2d  ed.  The  Court  will  then,  if  they  think  fit, 
make  a  rule,  or  the  judge  will  grant  his  fi>at  for  a  writ  of  habeas  corpus, 
Burbage's  case,  3  Burr.  1440  ;  Phill.  Ev.  784,  8th  ed. 

Formerly  it  was  doubted  whether  persons  in  custody  could  be  brought 
up  as  witnesses  by  writ  of  habeas  corpus^  to  give  evidence  before  any  other 
courts  than  those  at  Westminster ;  but  by  statute  43  Geo.  3,  c.  140,  a  judge 
of  the  King's  Bench  or  Common  Pleas,  or  a  baron  of  the  Exchequer, 
may,  at  his  discretion,  award  a  writ  of  habeas  corpus  ad  testificandum, 
for  bringing  any  prisoner  detained  in  any  gaol  in  England  before  a  court 
martial,  or  before  commissioners  of  bankruptcy,  commissioners  for  au- 
diting the  public  accounts,  or  other  commissioners,  acting  by  virtue  of 
[  *108  ]  any  royal  commission  or  ♦warrant.  By  stat.  44  Geo.  3,  c.  102, 
the  judges  of  the  King's  Bench,  or  Common  Pleas,  or  barons  of  the 
Exchequer  in  England  or  Ireland,  or  the  justices  of  oyer  and  terminer, 
or  gaol  delivery,  (being  such  judge  or  baron)  haVe  power  to  award  writs 
of  habeas  corpus,  for  bringing  prisoners,  detained  in  gaol,  before  such 
courts,  or  any  sitting  at  nisi  prius,  or  before  any  court  of  record  in  the 
said  parts  of  the  said  united  kingdom,  to  be  there  examined  as  a  witness, 
and  to  testify  the  truth  before  such  courts,  or  before  any  grand,  petit,  or 
other  jury,  in  any  cause  or  matter,  civil  or  criminal,  which  shall  be  de- 
pending; or  to  be  inquired  into,  or  determined,  in  any  of  the  said  courts. 
The  application  under  this  statute  ought  to  be  to  a  judge  out  .of  court. 
Gordon's  case,  2  M.  %nd  S.  582. 

The  writ  should  be  left  with  the  sheriff  or  other  officer,  who  will  then 
be  bound  to  bring  up  the  body,  on  being  paid  his  reasonable  expenses. 
Phill.  Ev.  784,  8th  ed.;  1  Stark.  Ev.  81,  2d  ed.     If  the  witness  be  a 
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prisoner  at  war,  he  cannot  be  brought  up,  without  an  order  from  the 
Secretary  of  State,     Furly  v,  Newnham,  2  Doug.  419. 

A  witness  may  be  brought  up  on  habeas  corpus,  from  a  lunatic  asylum, 
on  an  alfidavit  that  he  is  fit  for  examination^  and  not  dangerous.  Fenneil 
V.  Tait,  5  Tyrwb.  218 ;  I  Cr.  M.  and  R.  584.  S.  C. 

Made  of  compelling  the  otiendance  of  witnesses — consequences  of 
neglect  to  obey  subposna,]  Where  a  person,  who  has  been  duly  served 
with  a  subpoena,  neglects  to  appear  in  obedience  to  it,  he  is  punishable 
by  attachment,  and  if  taken  under  the  attachment,  be  may  be  detained 
until  he  has  given  evidence  upon  the  trial  of  the  prisoner,  and  may  then 
be  set  at  liberty.  1  Chitty,  Crim.  Law,  614  (I).  The  parly  disobeying 
is  subject  to  an  attachment,  although  the  cause  was  not  called  on.  Bar- 
row V.  Humphreys,  3  B.  and  A.  598  (a).  It  is  not  necessary,  in  order 
to  make  a  witness  liable  for  disobeying  a  subpoena,  that  the  jury  should 
have  been  sworn.  Mullett  v.  Hunt,  3  Tyrwh.  875  ;  1  Cr.  and  M.  752.' 
Neither  does  it  seem  requisite  that  the  party  should  have  been  called  on 
bis  subpoena,  p^^rticularly  if  he  did  not  attend  the  court  at  all.  Dixon 
V.  Lee,  5  Tyrwh.  180  ;  1  Cr.  M.  and  R.  645  ;  Stretch's  case,  3  A.  and 
£.  503  (6)..  But  in  order  to  ground  a  motion  for  an  attachment,  the 
affidavit  must  state  that  the  party  was  a  material  witness,  Tiuley  v.  Por- 
ter, 2  M.  and  W.  822 ;  and  if  it  appear,  by  the  notes  of  the  judge  ajt 
the  trial,  or  upon  affidavit,  that  the  testimony  of  the  witness  could  not 
have  been  materiaU  the  rule  for  an  attachment  will  not  be  granted.  Di- 
ces »•  Lawson,  5  Tyrwh.  235  ;  I  Cr.  M.  and  R.  934. 

If  the  subpoena  issued  out  of  the  crown  office,  the  Court  of  |Cing's 
Bench  will,  upon  application,  grant  the  attachment.  Ring's  case,  8  T. 
R.  585.  When  the  process  is  not  issued  out  of  the  Crown  Office,  and 
is  served  in  one  part  of  the  United  Kingdom  for  the  appearance  of  the 
witness  in  another  part,  it  is  enacted  by  45  Geo.  3^  c.  92,  ss.  3,  4,  tha^ 
the  court  issuing  such  process  may,  upon  proof  to  their  satisfaction  of 
the  service  of  the  subpoena,  transmit  a  certificate  of  the  default  of  the  wit- 
ness under  the  seal  of  the  court,  or  under  the  hand  of  one  of  the  justices 
thereof  to  the  Court  of  King's  *Bench  if  the  set  vice  were  in  [♦109] 
England,  to  the  Court  of  Justiciary  if  in  Scotland,,  and  to  the  Court  of 
King's  Bench!  n  Ireland,  if  in  Ireland,  which  courts  ajre  empowered  to  pun- 
ish the  witness.in  the  same  way,  as.  if  he  .had  disobeyed  a  subpcena  is-* 
sued  out  of  these  courts,  provided  the.expenses  have  been  tendered;  .  VidA 
antey  p.  106r 

The  above  enactment  extends  only  to  cases-  where  the  process  ly  served 
in  one  part  of  the  United  Kingdom  for  the  appearance  of  the  witness  in 
another  part  of  the  same.  BrownelKs  case,  1  A.  and  E.593  (c)..  Where, 
therefore,  that  is  not  the  case,  and  the  subpcena  has  not  issued  from  the 
crown  office,  application  must  be  made  to  the  Court  out  of  which  the  pro- 
cess issued  ;  for  it  has  been  decided  that  disobedience  to  a  subpceria  issued 
by  .a  Court  of  Quarter  Sessions, is  not  a  contempt  of  the  Court  of  Kind's 
Bench.  Brownell^s  case,,  dupra.  It  is  doubtful  .whether  the  justices  in 
sessioris  have  the  power  of  proceeding  against  a  parly  by  attachment,  and 

in  such  case  the  mode  of  punishing  would,  it  seems,  be  by  indictment. 

■■  ■  ■        .  '  I.      •  -  -  ■ 

{1)  V.  States  r.  Caldwell,  2  Dall.  333. 
(«)  Eng.  "Com.  L.  Rep.' ▼.  391.    (fr)  Id.  xrr.  135.    (c)  Id."  xxviii.  161.     • 
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Arch«  Cx.  Law,  151,  7tb  ecL  Or  it  would  seem  that  Courts  of  Quarter 
Sessions  may  fine  an  individual,  though  absent,  for  a  contempt  in  not 
obeying  the  subpcana,  in  like  manner  as  it  is  their  c6nstant  practice  to  fine 
jurors  who  do  not  attend  when  summoned.  See  Clement's  case,  4  B,  and 
A*  233  (a).  It  has  been  held,  that  if  a  witness  refuses  to  give  evidence 
before  a  Court  of  Quarter  Sessions,  he  may  be  fined  and  imprisoned  until 
the  fine  be  paid.  Lord  Preston's  case,  1  Salk.  278.  A  peer  of  the  realm 
is  bound  to  obey  a  subposna,  and  is  punishable  in  the  same  manner  aa  any 
other  subject  for  disobedience.    Id.  % 

Remuneration  of  witnesaes.]  At  common  law  there  was  no  nsode 
provided  for  reimbursing  witnesses  for  their  expenses  in  criminal  ca^es  ; 
but  by  statutes  27  Geo.  2,  c.  3 ;  18  Geo.  3,  c.  19 ;  and  58  Geo.  3,  c*  70, 
provision  was  niade  for  this  purpose  in  cases  of  felony.  By  the  7  Geo.  4^ 
c.  64,  the  above  statutes  are  repealed,  and  the  expenses  of  witnesses  it^ 
cases  of  misdemeanor  as  we)l  as  felony,  are  now  allowed.  By  s.  22  of  that 
statute,  it  is  enacted,  that  with  regard  to  the  expenses  of  prosecutions  in 
cases  of  felony,  the  court  before  which  any  person  shall  be  prosecuted  or 
tried  for  any  felony,  is  thereby  authorized  and  empowered,  at  the  request 
of  the  prosecutor,  or  of  any  other  person  who  shall  appear  on  recognizaoce 
or  subpoena,  to  prosecute  or  give  evidence  against  any  person  accused  of 
any  felony,  to  order  payment  unto  the  prosecutor,  of  the  costs  and  ex-* 
penses  which  such  prosecutor  shall  incur  in  preferring  the  indictmeiit,  and 
also  payment  to  the  prosecutor  and  witnesses  for  the  prosecution,  of  Tuich 
sums  of  money,  as  to  the  court  shall  seem  reasonable  and  sufficient  to  re- 
imburse such  prosecutor  and  witnesses  for  the  expenses  they  shall  seve* 
rally  have  incurred,  in  attending  before  the  examining  magistrate,  or  ma^ 
gistrates,  and  the  grand  jury,  and  in  otherwise  carrying  on  such  prosecu- 
tion ;  and  also  to  compensate  them  for  their  trouble  and  loss  of  time 
therein  ;  and  although  no  bill  of  indictment  be  preferred,  it  shall  stiU  be 
lawful  for  the  court,  where  any  person  shall,  in  the  opinion  of  the  coucty 
[  *110]  bona  fide  have  attended  the  court  in  obedience  to  *any  such  r^ 
cognizance  or  subpoena,  to  order  payment  unto  such  person  of  such  sum 
of  money,  as  to  the  court  shall  seem  reasonable  and  sufficient  toxeimburse 
such  person  for  the  expense  which  he  or  she  shall  bona  fide  have  incurred 
by  reason  of  attending  before  the  examining  magistrate  or  magistrates,.and 
by  reason  of  such  recognizance  or  subpoena,  and  also  to  coiapc^nsate.SQch 
person  for  trouble  and  loss  of  time,  and  the  amount  of  expenses  of  attend-, 
ing  before  the  examining  magistrate  or  magistrates,  and  the  compensation 
for  trouble  and  loss  of  time  therein,  shall  be  ascertained  by  the  certificate 
of  such  magistrate  or  magistrates  granted  before  the  trial  or  attending  ii| 
court,  if  such  magistrate  or  magistrates  shall  think  fit  to  grant  the  san^e  ;• 
and  the  amount  of  all  the  other  expenses  and  compensation  shall  be  as- 
certained by  the  proper  officer  of  the  court,  subject  nevertheless  to  the 
regulations  to  be  established  in  the  manner  thereinafter  mentioned. 

And  with  regard  to  miademeanord,  it  is  enacted  by  s.  23  of  the  same 
statute,  that  where  any  prosecutor  or  other  person  shall  appear  before  any- 
qourt,  on  recognizance  or  subpoena,  to  prosecute,  or  give  evidence  against 
any  person  indicted  for  any  aseauU  with  intent  to  commit  fdony,  of  any 

attempt  to  commit  felony ^  of  any  riot^  of  any  misdemeanor  for  receive 
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(a)  Eng^.  Com.  L.  Rep.  ti.  406. 
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ing  9tclen  propmiy  knowing  the  Bameto  ham  bun  stoUn,  of  any  a$savU 
upon  a  peace  officer  in  the  execution  of  his  duty,  or  upon  any  person 
acting  in  aid  of  such  officer,  of  any  neglect  or  breach  of  duty  as  a  peace 
officsTy  qf  any  assault  committed  in  pursuance  of  any  conspiracy  to  rais^ 
the  rate  qf  wages,  of  knowingly  and  designedly  obtaining  any  property 
by  false  pretences,  qf  wilful  and  indecent  exposure  of  the  person,  of 
wilful  and  corrupt  perjury,  or  of  subornation  of  perjury ;  every  such 
court  is  thereby  authorized  and  empowered  to  9rder  payment  of  the  costs 
and  expenses  of  the  prosecution,  and  witnesses  for  the  prosecution,  to- 
gether with  a  compensation  for  their  trouble  and  loss  of  time,  in  the  same 
manner  as  the  court  are  thereinbefore  authorized  and  empowered  to  cyder 
the  same  in  cases  of  felony  ;  and  although  no  bill  of  indictment  be  pre- 
ferred, it  shall  still  be  lawful  for  the  court,  where  any  person  shall  have, 
bona  fide,  attended  the  court  in  obedience  to  any  such  recognizance,  to 
order  payment  of  the  expenses  of  such  person,  together  with  a  compensa- 
lion  for  his  or  her  trouble  and  loss  of  time,  in  the  same  manner  as  in  cases 
ilf  felony ;  provided,  that  in  cases  of  misdemeanor,  the  power  of  ordering 
the  payment  of  expenses  and  compensation  shall  not  extend  to  the  allow-* 
ance  before  the  examining  magistrate. 

By  7  Wm.  4,  and  1  Vict,  c  44,  where  any  prosecutor  or  other  person 
flhaM  appear  before  any  court,  on  recognizance  or  subpoena,  to  prosecute 
or  give  evidence  against  any  person  upon  any  charge  of  having  endeavored 
fo  conceal  the  birth  of  any  child,  (see  post,  Concealing  birth  qf  chUd,) 
every  such  court  is  empowered,  whether  any  bill  of  indictment  for  such 
charge  shall  or  shall  not  be  actually  preferred,  to  order  payment  of  the 
costs  and  expenses  of  the  prosecutor  and  witnesses  for  the  prosecution, 
together  with  a  compensation  for  their  trouble  and  loss  of  time,  in  the 
same  manner  as  ^courts  are  now  by  law  authorized  and  empow-  [  *111  ] 
ered  to  order  the  same  in  cases  of  prosecution  for  felony. 

The  above  statute  (notwithstanding  it  does  not  contain  a  proviso  simi- 
lar to  that  in  s.  23  of  the  7  Geo.  4,  c.  64,  see  ante,  p.  1 10,)  does  not  seem 
to  give  the  power  of  ordering  compensation  for  the  expenses,  trouble,  and 
loss  of  time,  in  attending  before  the  examining  magistrate  (see  Arcbb. 
Cr.  L.  152,  7th  ed.  contra)  ;  but  appears  to  place  the  offence  of  conceal- 
ing  the  birth  of  a  child  on  the  same  footing,  with  respect  to  costs,  as  the 
other  mtsdenieanors  enumerated  in  the  7  Geo.  4,  c.  64,  s.  23. 

For  the  decisions  on  the  7  Geo.  4,  c.  64,  and  further  as  to  the  expen- 
me  of  witnesses,  see  title.  Practice. 


bound  to  answer  without  tender  <tf  expenses.] 
The  only  instance  in  which  it  appears  to  be  necessary  to  tender  expenses 
lo  a  witness  in  a  criminal  case  before  his  examination,  is  where  a  subpce- 
na  is  served  on  a  person  in  one  part  of  the  united  kingdom  for  his  appear- 
ance in  another  (1).  In  such  case  the  45  Geo.  3,  c.  92  {atUe,  p.  106,) 
enacts,  that  such  subpoena  shall  be  effectual,  provided  that  the  witness 
diafl  not  be  punishable  for  defiiult,  unless  a  sufficient  sum  of  money  has 
been  tendered  to  him,  on  the  service  of  the  subpoena,  for  defraying  the 
expenses  of  coming,  attending,  and  returning.      It  has,  however,  been 


(1)  Witaetiet  lor  the  deliMidaBt,  in  a  proiecatioii  for  a  nuademeanor,  are  not  bound  to  at- 
tend the  trial — ^unleM  their  fises  eie  paid  ae  in  civil  oaaei:  other wiM  in  proeecutioni  for  &lo- 
nj.    Chamberlain*!  eaie,  4  Cow.  49. 
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doubtedy  whether  in  other  criminal  cases  a  witness  may  not,  unless  a  ten- 
der of  his  expenses  has  been  made,  lawfully  refuse  to  obey  a  subpoena^ 
and  the  doubt  is  founded  upon  the  provision  of  the  above  statute.     1 
Chitly,  Cr.  L.  613.     The  better  opinion,  however,  seems  to  be,  and   it  is 
so  laid  down  in   books  of   authority,  that  witnesses  making  default  on 
the  trial  of  criminal  prosecutions  (whether  fetonies  or   nnsdemeanors), 
.arenot  exempted  from  attachment,  on  the  ground  that  their  expenses  were 
not  tendered  at  the  time  of  the  service  of  the  subpoena,  although  the  «:ourt 
would  have  good  reason  to  excuse  them  for  not  obeying  the  summoos,  if 
in  fact  they  had  not  the  means  of  defraying  the  necessary  expenses  of  the 
joui;pey.     Phill.  Ev.  79:2,  8th  ed. ;  2  Russ,  640.     '*  It  is,"  says  Mr.  Star- 
kie,  "  the  common  practice  in  criminal  cases,  for  the  court  to  direct  (be 
witness  to  give  his  evidence,  notwithstanding  his  demurrer  on  the  ground 
that  his  expenses  have  not  been  paid."     1  Ev.  83  (a)  2d  ed.     And    ac^ 
cordingly,at  the  York  Summer  Assizes,  1820,  Bayley,  J.,  ruled,  that  an 
nnwilling  witness,  who  required  to  be  paid  before  be  gave  evidence,  had 
no  right  to  demand  such  payment.     His  lordship  said,  ^'  I  fear  I  have  not 
the  power  to  order  you  your  expenses  ;"  and  on  asking  the  bar  if  any  one 
recollected  an  instance  in  point,  Scarlett  answered,   *'  It  is  not  done  in 
criminal  cases."     Anon.  1  Chetw.  Burn,  1001  ;  2  Russ.  641,  (a).     Sa  on 
the  trial  of  an  indictment  which  had  been  removed  into  the  King's  Bench 
by  certiorari,  a  witness  for  the  defendant  stated,  before  he  was  examined, 
that  at  the  time  be  was  served  with  the  subpoena  no  money  was  paid  him, 
and  asked  the  judge  to  order  the  defendant  to  pay  bis  expenses  before  he 
*  [  ♦112  ]  was  examined.     Parky  J.,  having  conferred  *with  Garrow,  B.,  - 
said,  '^  We  are  of  opinion  that  I  have  no  authority  in  a  criminal  case,  ta 
order  a  defendant  to  pay  a  witness  his  expenses,  though  he  has  been  sub* 
pcenaed  by  such  defendant ;  nor   is  the  case  altered  by  the   indictment 
being  removed  by  certiorari,  and  coming  here  as  a  civil  cause."     Coofce's 
case,  1  €.  and  P.  .321  (a)  (1 ). 

Proiectian  of  witnes9e9  from  arresU]  A  witness  attending  to  give 
evidence,  whether  subpcEnaed,  or  only  having  consented  to  attend,  (Smith 
V.  Stewart,  3  East,  89,)  is  protected  from  arrest  eundo,  morando,  et  reds'- 
undo*  Meekins  v.  Smith,  1  H.  Bl.  636.  A  reasonable  time  is  allowed 
to  the  witness  for '  going  and  returning,  and  in  making  this  allowance  the 
coorfs  are  disposed  to  be  liberal.  Phiil.  Ev.  783,  8th  ed. ;  1  Stark.  Ev. 
90,  2d  ed.  A  witness  residing  in  London  is  not  protected  from  arrest 
between  the  time  of  the  service  of  the  subpoena  and  the  day  appointed 
for  the  examination  ;  but  a  witness  coming  to  town  to  be  examined,  is,  as 
it  seems,  protected  during  the  whole  time  he  remains  in  town,  bonajide^ 
for  the  purpose  of  giving  his  testimony.  Gibbs  v.  Philipson,  1  Russell 
and  Mylne,  19.  It  has  been  held,  that  a  person  subpcenaed  as  a  witness 
to  a  criminal  prosecution,  tried  at  the  King's  Bench  Sittings,  but  who  was 
committed  for  a  contempt  of  court  in  striking  the  defendant,  has  the  same 
privilege  from  arrest  in  returning  home  after  his  imprisonment  has  expir- 
ed, that  he  would  have  had  in  returning  home  from  the  court  if  he  had  not 
been  so  eoromitted.  Wigley's  case,  7  C.  and  P.  4  (6)« 
* ■ 

(1)  The  intufficiencj  of  the  sum  tendered  is  of  no  ayail,  if  no  objection  on  that  account 
Wfts  made  by  the  'writness  at  the  time.  Andrewa  v.  Andrews,  Coleman's  case,  119,  S.  C.2 
Jofins.  Cas.  lOa 

(a)  £n|r.  Com.  L.  R^p.  zi.  480.    (b)  Id.  tzxii.  415. 
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If  a  witness  is  improperly  arrested,  tlie  court />ut  of  which  the  subpoena 
issued,  or  a  judge  of  the  court  in  which  the  case  has  been,  or  is  to  be 
tried,  will  order  him  to  be  discharged.     Archb.  Cr.  L.  151,  7th  ed.  (1). 

Attendance  of  witnesses  before  justices  out  of  session.]  Magistrates 
out  of  sessions  have  not,  in  general,  any  authority  to  compel  the  attend^ 
ance  of  witnesses  for  the  pur()ose  of  a  summary  trial,  except  under  the 
special  provision  of  acts  of  parliament.  When  a  statute  requires  justices 
of  the  peace  to  take  the  examination  of  the  persons  bringing  a  prisoner 
before  them  on  suspicion  of  felony,  it  incidentally  gives  them  a  power  to 
examine  upon  oath,  and  to  summon  by  their  warrant  any  other  persons 
who  appear  to  be  material  witnesses,  to  come  before  them  and  give  evi- 
dence. And  it  may  be  laid  down  as  a  general  rule,  that  wherever  magis- 
trates are  authorized  by  acts  of  parliament  to  hear  and  determine,  or  to 
examine  witnesses,  they  have  incidentally  a  power  to  take  the  examination 
on  oath.  Dalt.  Just.  c.  6;  Lamb.  517  ;  12  Rep.  131 ;  Phill.  £v.  793, 
8th  ed. 

Attendance  and  expenses  of  medical  witnesses,  fyc.  oninqtiests.]  '  By 
the  6  and  7  Wm.  4,  c.  89,  coroners  are  empowered  to  summon  the  legally 
qualified  medical  practitioner  who  attended  the  deceased  during  his  last 
illness,  or,  if  none,  any  legally  qualified  *medical  practitioner,  in  [  *H3  ] 
or  near  the  place  where  the  death  ,happened,  and  to  direct  a  post  mortem 
examination.  By  s.  2,  a  majority  of  the  jury  may  require  the-^coroner  to 
summon  additional  medical  evidence,  if  the  first  be  not  satisfactory.  By 
s.  4,  no  fee  is  to  be  paid  for  any  post  mortem  examination  instituted  with- 
out the  direction  of  the  coroner ;  and  by  s.  5,  where  inquests  are  held  on 
persons  dying  in  public  institutions,  the  medical  officers,  whose  duty  it  was 
to  attend  them,  are  not  to  be  entitled  to  remuneration.  By  s.  6,  any  med- 
ical practitioner  not  obeying  the  order  of  the  coroner  for  his  attendance, 
shall  forfeit  £5  upon  complaint  made  by  the  coroner  before  two  justices. 
By  the  table  of  fees  subjoined  to  the  act,  each  medical  witness  is  entitled 
to  one  guinea  for  giving  evidence  at  an  inquest,  and  to  two  guineas  for 
making  a  post  mortem  examination,  and  giving  evidence  thereon. 

By  the  7  Wm.  4,  and  1  Vict,  c  68,  the  justices  for  every  county,  &c., 
in  England  and  Wales,  and  the  town  council  of  every  borough  having  a 
coroner,  shall  at  the  next  or  some  subsequent  general  or  quarter  sessions, 
or  at  the  next  or  some  quarterly  meeting  of  such  council,  cause  to  be 
made  a  schedule  of  the  several  fees,  allowances,  and  disbursements,  which, 

(1)  The  protection  does  not  extend  to  tlie  service  of  a  summons,  unless  in  the  actual  pres« 
eaee  of  the  Court.  Blight's  Ex.  v.  Fisher  and  a].,  Petcrs's  C.  C.  Rep.  41.  Contra.  HaUcy 
e.  Stewart,  1  Southard,  366.  See  Miles  o.  M'CuUough,  1  Binn.  77.  Hays  v.  Shield,  !iS 
Teates,  222.  As  a  summons  is  notliing  but  a  mere  notice,  and  does  not  int(*riere  with  Ihe  du-., 
ties  of  a  Witness  as  such,  it  seems  not  to  be  within  the  reason  of  tlie  rule.  The  case  would  b^ 
different  with  a  witness  brought  from  another  county,  district  or  State,  and  who  ought iiot  by 
TOason  of  his  attendance  to  be  subjected  to  the  inconvenience  of  defending  a  si^t  at  t  distance 
£rom  his  home.     See  Hopkins  r.  Cpburn,  1  Wend.  2!i2. 

A  witness  attending  before  a  magistrate  under  a  rule  to  take  his  deposition  is  protected.    U. 

States  V.  £dine,  9  Serg.  and  R.  147.     So  a  witness  from  another  State,  Norris  v.  Beach,  9 

Johns.  294.     Sandford  r.  Chase,  3  Cowen,  381.     So  while  at  his  lodgings,  as  well  as  going  to 

or  returning  from  Court.     Hurst's  case,  4  Dall.  387.  S.  C.   1  Wash.  C.  C.  Rep.  136.   liut  not 

^•fler  his  dischar^  while  engaged  in  his  private  affairs.    Smythe  v.  Banks,  4  ball.  329. 

The  privilege  is  personal,  and  maybe  waived.  Brown  v.  Getcholl,  11  Mass.  11.  Fletcher 
r.  Baxter,  2  Aik.  SsU.    Prentis  r.  Tae  Commonwealth,  5  Rand.  697. 

As  to  writs  of  protection,  see  Ex  parte  Hall,  1  Tyler,  274.  £x  parte  M'Neil,  3  iVIa88..2B8. 
One  who  attends  without  a  subpcena,  is  not  privileged  though  he  may  have  the  writ.  Ex 
parte  Neil,  6  Mass.  264. 
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mk  Ike  holdbig  of  any  inqoeet,  may  be  law  folly  paid  and  made  by  the 
eoroner  bMing  such  inquest  (other  than  the  fees  payable  to  medical  wit* 
nesses) ;  and  whenever  any  inquest  shall  be  holden,  the  coroner  shall  m* 
mediately  after  the  termination  of  the  proceedings  advance  and  pay  all 
•ipenses,  not  exceeding  the  sums  set  full  in  the  said  schedule :  provided 
tittt  until  auch  schedule  shall  have  been  made,  the  coroner  shall  pay  at 
his  djaoretion  all  reasonable  expenses  of  every  inqnest.  By  s.  9,  coroners 
are  also  to  pay  the  medical  witnesses.  By  s.  3,  coroners  of  counties,  dt^c, 
mt%  within  four  months  aftei*  every  inquest,  to  lay  their  accounts  before 
libe  sessions,  and  coroners  of  boroii^hs  to  lay  theirs  before  the  town  coun- 
cili  and  are  to  be  respectively  repaid  out  of  the  county  rates,  or  the 
hefOQgh  fond. 


[nU]     •INCOMPETENCY  FROM  WANT  OF  UNDER- 
STANDING. 


Infknte 114  1      Idiots  uid  lumati«a.      •        •  -116 

Persona  bom  deaf  mud  dumb  -  116  I 


It  is  for  the  court  to  decide  upon  the  competency,  «•  e.  the 
of  witnesses,  and  for  the  jury  to  determine  their  credibility.  It  is  the 
province  of  the  former  to  judge  whether  there  be  any  evidence ;  of  the 
latter  whether  there  be  sufficient  evidence.  Dougl.  375,  B.  N.  P.  297 ; 
Rose.  N«  P.  Ev.  103,  5th  ed.  Where  the  admissibility  of  evidence  de* 
pends  upon  the  decision  of  intricate  questions  of  fact,  judges  occasionally 
in  practice  take  the  opinion  of  the  jury  upon  them*  Phill.  £v.  fi,  (a.) 
8th  ed.  (1). 

Iftfanta.]  It  is  said  by  Gilbert,  C.  B.,  that  infants  under  the  age  of 
fourteen  arc  not  regularly  admissible  as  witnesses,  though  there  is  no  time 
fixed  wherein  they  are  to  be  excluded  from  evidence,  but  that  the  reason 
and  sense  of  their  evidence  are  to  appear  from  the  questions  propounded 
to  them,  and  their  answers  (2).  Gilb.  Ev.  144 ;  and  see  Dunoel's  case, 
1  East,  432.  At  one,  time  their  age  was  considered  as  the  criterion  of 
their  competency,  and  it  was  a  general  rule  that  none  could  be  admitted 
under  the  age  of  nine  years,  very  few  under  ten.  Traver's  case,  2  Str* 
700 ;  1  Hale,  P.  C.  302 ;  2  Hale,  P.  C.  278 ;  Phill.  Ev.  5,  8th  ed.  Bui 
of  late  years  no  particular  age  is  required  in  practice  to  render  the  evi^ 
dence  of  a  child  admissible.  In  Brazier's  case,  I  East,  P.  C.  443 ;  1 
Leach,  1 99,  S.  C,  Blackstone,  NareSy  Eyre^  and  BuUer^  JJ«,  wcie  ef 


8)  Cook  &>  an.  v.  Mix,  11  Conn.  432. 
}  A  chUd  ofver  fburteen  may  be  ezamined'without  preyioos  interrogation.  Den  t.  Van- 
e1eTe,2SoQth.  589.  Under  fourteen  is  presumed  ineapable.  and  c^Mcity  must  be  shown. 
SUtev.  DoliertT,2Tenn.  Iiep.eO.  Coauaonwealtb  «.  hvleldnson,  19  Mass.  SS5.  See  18 
Johns.  106.  The  testimony  m  an  infant  of  seven  years  corroborated  by  circumstanoes  was 
btM.  jiifieie&t  to  justify  a  convioCiDii  tac,^  npe.    Stale  «.  Ifi  Blaae,  1  Const.  Rep.  354. 


qpiaifpA  tbat  the  evidence  ef  a^  child  five  years  of  age  mo^M  bs?e  teen 
admissible,  if  she  had  appeared  oo  exainiuation  to  be  oapoble  of  distin* 
guishing  between  good  and  eviL  But  others  of  the  jtidges,  particahfty 
Gould  and  WiUe$^  JJ.,  held  timt  the  presucnplion  of  law,  of  want  of 
discretion  under  seven,  was  conclusive*  Subsequently  all  (he  judges 
agreed  that  a  child  of  any  age,  if  capable  of  dtatinguisbtng  between  good 
and  evil,  migbt  be  exaneiiaed  upon  oath,  and  iiiat  a  child  of  whatever  age 
cOuM  not  be  examined  unless  sworn.  .  This  is  now  the  established  rale  in 

'all  ca^es^  civil  as  well  as  criminal,  and  wtiether  the  prispner  is  tried  for  a 
capital  offence,  or  one  of  an  inferior  nature.  According  to  this  rale  the 
^admissibility  of  children  depends  not  merely  upon  their  pos*-  [  *115  ] 
sessing  a  competent  degree  of  understanding,  but  also  in  part  upon  tbeir 
having  received  a  certain  share  of  religious  instruction.  A  child  whose 
intellect  appears  to  be  in  other  respects  sufficient  to  enable  it  to  give  use- 
ful evidence,  may,  from  defect  of  religious  instruction,  be  wholly  unable 
to  give  any  account  of  the  nature  of  an  oath,  or  of  the  consequences  of 
falsehood.  Phill.  £v.  5,  8tli  ed.  In  a  recent  case  of  trial  for  murder, 
where  it  i(>peared  that  a  girl  eight  years  old,  up  to  the  trnie  of  the  de- 
ceased's death,  was  totally  ignorant  of  religion,  but  subsequently  she  had 
received  some  instruction  as  to  the  nature  and  obligation  of  an  oath,  but 
at  the  trial  seemed  to  have  no  real  understanding  on  the  subject  of  religion, 
or  a  future  state,  Patteson^  J,  would  not  allow  her  to  be  sworn,  observing, 
<^  I  must  be  satisfied  that  this  child  feels  the  binding  obligation  of  an  oath 
from  the  general  course  of  her  religious  education.  The  effect  of  the 
oath  upon  the  conscience  of  the  child  should  arise  from  religious  feelings 
of  a  permanent  nature,  and  not  merely  from  instructions  confined  to  the 
oatiive  of  an  oath  recently  communicated  to  her  for  the  purposes  of  this 
trial ;  and  as  it  appears  that  previous  to  the  happening  of  the  circum- 
stances, ta  which  this  witness  comes  to  speak,  she  had  had  no  religious 
education  whatever,  and  had  never  heard  of  a  future  state,  and  now  has 
no  teal  understanding  on  the  subject,  I  think  that  1  must  reject  her  testi- 
mony.''    Williams's  case,  7  C.  and  P.  320  (a). 

Where  a  case  depends  upon  the  testimony  of  an  infant,  it  is  usual  for 
the  court  to  examine  him  as  to  his  competency  to  take  an  oath,  previously 
to  his  going  before  the  grand  jury,  and  if  found  incompetent,  for  want  of 
proper  instruction,  the  court  will,  in  its  discretion,  put  off  the  trial,  in  or- 
der that  the  party  may,  in  the  meantime,  receive  such  instruction  as  may 
qnahfy  him  to  take  an  oath.  1  Stark.  £v.  d4,  2d  ed. ;  PhiU.  Ev.  5,  8th 
ed.  This  was  done  by  Rooke,  J.,  in  the  case  of  an  indictment  for  a  rape, 
and  approved  of  by  all  the  judges.  1  Leach,  430,  (n.) ;  2  Bac.  Ab.  by 
Ghrill.  577,  (n.)  (1).^  But  see  Williams's  case,  supra  ;  where,  however, 
the  instructions  were  confined  to  the  nature  of  an  oath,  and  at  the  trial 
the  child  appeared  to  have  no  real  understanding  of  religion,  or  of  a  fu- 
tine  state.  An  application  to  postpone  the  trial  upon  this  ground  ought 
properly  to  be  miide  before  the  child  is  examined  by  the  grand  jury ;  at 

.  all  events,  before  the  trial  has  commenced,  for  if  the  jury  are  sworn,  and 
the  pvisoner  is  put  npon  his  trial  before  the  incompetency  of  the  witness 
is  discovered,  the  judge  cannot  discharge  the  jury,  bui  should  direct  an 
acquittal.   .  Phill.  Ev.  6,  8th  ed.,  citing  Wade's  case,  post,  p.  118.    There 

(1)  l«inier'i  ease,  S  R«gen'  Rec.  147. 
(«)  Eng^.  CmA.  L.  Biet^  zzsii.  681. 
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the  witness  was  an  adult,  but  the  prindple  seems  to  apply  equally  to  the 
case  of  a  child. 

If  a  child  is,  fronn  want  of  understanding,  incapable  of  giving  evidence 
upon  oath,  proof  of  its  declarations  is  inadmissible.  Tdcker's  case,  1808, 
MS. ;  Phill.  Ev.  6,  8th  ed.  Anon. ;  Lord  Rayro.  cited  1  Atk.  29. 

It  is  said  by  Blackstone,  that  where  the  evidence  of  children  is  admit- 
f  ^1 16  ]  ted,  it  is  much  to  be  wished,  in  order  to  render  it  credible,  *tbat 
there  should  be  some  concurrent  testimony  of  time,  place,  and  circum- 
stances, in  order  to  make  out  the  fact,  and  that  the  conviction  should  not  be 
grounded  solely  on  the  unsupported  testimony  of  an  infant  under  years  of 
discretion.  4  Com.  214.  It  may,  however,  be  observed,  that  the  testi- 
mony of  children,  unless  of  a  very  tender  age,  is  usually,  from  the  quick- 
ness of  apprehension  possessed  in  early  life,  fully  as  well  entitled  to  credit, 
as  the  evidence  of  persons  of  maturer  yearer.  It  is  clear  that  a  person 
may  be  legally  convicted  upon  such  evidence  alone  and  unsupported,  and 
whether  the  account  of  the  child  requires  to  be  corroborated  in  any  part, 
or  to  what  extent,  is  a  question  exclusively  for  the  jury,  to  be  determined 
by  them  on  a  review  of  all  the  circumstances  of  the  case,  and  especially 
of  the  manner  in  which  the  evidence  of  the  child  has  been  given.  Phill. 
Ev.  7,  8lh  ed. 

Deaf  and  Dumb.]  A  person  born  d^af  and  dumb,  though  prima  fa^ 
cie  in  contemplation  of  law  an  idiot,  yet  if  it  appear  that  he  has  the  use 
of  his  understanding,  he  is  criminally  answerable  for  his  acts.  1  Hale,  P. 
C.  37,  vide  po^t-,  and  is  also  competent  as  a  witness.  Thus  where  a  man 
deaf  and  dumb  from  birth,  was  produced  as  a  witness  on  a  trial  for  lar- 
ceny, he  was  allowed  to  be  examined  through  the  medium  of  his  sister, 
who  was  sworn  to  interpret  to  the  witness  the  questions  and  demands 
made  by  tlie  court  tp  the  witness^  and  the  answers  made  to  them."  The 
sister  stated,  that  for  a  series  of  years  she  and  her  brother  had  been  ena- 
bled to  understand  one  another  by  means  of  certain  arbitrary  signs  and 
motions,  Wjiich  time  and  necessity  had  invented  between  them.  She  was 
certain  that  her  brother  had  a  perfect  knowledge  of  th^  tenets  of  Chris- 
tianity, and  that  she  could  communicate  to  him  notions  of  the  moral  and 
religious  nature  of  ^noatb,  arid  of  the  teipporal.  dangers  of  peijury. 
Kuston's  case,  1  Leach>  408.  So  in  Scotland,  upon  a  trial  for  rape,  the 
woman^  who  was  deaf  and  dumb,  but  had  been  instructed  by  teachers,  by 
means  of  signs,  with  regard  to  the  nature  of.  an  oath,  of  a  trial,  and  of 
the  obligation  of  &|)eaking  the  truth,  was  admitted  to  be  examined.  Mar- 
tin's case^  1823,  Alison's  Prac.  Crim.  Law  of  Scotl.  496  (1). 

Idiots  and  lunatics.]  .  Persons  not  possessing  the  use  of  their  under- 
standing, as  idiots,  madm.en,  and  lunatics,  if  they  are  either  continually  in 
that  condition,  or  subject  to  such  a  frequent  recurrence  of  it,  as  tp  render 
it.  unsafe  to  trust  to  their  testimony,  are  incompetent  witnesses  (2). 

An  idiot  is  a  person  who  has  been  non  compos  mentis  from  his  birth, 
and  who  has  never  auy  lucid  intervals,  Co.  Litt..2^7 ;  Bac.  Ab.  Idiot  (A. 
1.),  and  cannot  be  received  as  a  witness.     Com.  Dig.  Testm.  (A.  1.) 

(1)  State  V.  De  Wolf,  9  Cpnn.  98.     Wl^en  the  witneBS  can,  it  is  better  to  make  him  write 
his  answers.  *  Morrison  «.  Lennard,  3  C.  sni  P.  127.    Eng.  Comt  L.  Rep.  xiv.  238. 

(2)  Livingston  v.  Kiersted,  10  iohmt  36d. 
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A  lunatic  is  a  person  who  enjoys  intervals  of^  s6und  mind,  and  may  be 
admitted  as  a  witness,  in  lucidis  irUervallis,  Com.  Dig.  Testm.  (A.  1.) 
He  must  of  course  have  been  in  possession  of  his  intellect  at  the  time  of 
the  event  to  which  he  te8ti6es,  as  well  as  *at  the  time  of  exami-  [  *117  ] 
nation ;  and  it  has  been  justly  observed,  that  it  ought  to  appear  that  no 
•serious  fit  of  insanity  has  intervened,  so  as  to  cloud  his  recollection,  .and 
cause  him  to  mistake  the  illusions  of  imagirmtion .  for  the  events  he  has 
witnessed.  Alisoji's  Prac.  C.  L.  of  Scotl.  436.  With  regard  to  those 
persons  who  are  afflicted  with  monomania,  or  an  aberration  of  mind  on 
one  particular  subject  (not  touching  the  matter  in  question),  and  whose 
judgment  in  other  respects  is  correct,  the  safest  rule  appears  to  be  to  ex- 
clude their  testimony,  it  being  impossible  to  calculate  with  accuracy  the 
extent  and  influence  of  such  a  state  of  mind  (1).   . 
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General  rules.]  It  is  an  established  rule  that  all  witnesses  who  are 
examined  upon  any  trial,  civil  or  criminal,  must  give  their  evidence  under 
the  sanction  of  an  oath.  This  rule  is  laid  down  as  an  acknowledged  pro- 
position by  some  of  our  earliest  writers,  Shepfterd's  Abridg.  Tryal,  and  it 
appears  to  be  of  universal  application,  except  in  the  few  cases  in  which  a 
solemn  affirmation  has  been  allowed  by  statute  (see  post)  in  lieu  of  an 
oath.  No  exemption  from  this  obligation  can  be  claimed  in  consequence 
of  the  rank  or  station  of  a  witness.  A  peer  cannot  give  evidence  with- 
out being  sworn.  Lord  Shaftesbury  p.  L.  Digby,  3  Kc^.  631  ;  Lord  Pres- 
ton's case,  1  Salk.  278 ;  and  the  same  appears  to  be  the  case  in  regard  to 
the  king  himself ;  2  Rol.  Abr.  686  ;  Omichund  f>.  Barker,  Willes'  Rep. 
550.  The  rule  also  holds  even  in  the  case  of  a  judge ;  Kel.  12  ;  or  jury- 
man ;  Bennett  v.  Hundred  of  Hertford,  Sty.  233 ;  Fitzjames  v.  Moys,  1 
Sid.  133  ;  Kitchen  v.  Manwaring,  cited  Andr.  321  ;  7  C.  ahd  P.  648  (a) ; 
who  happens  to  be  cognizant  of  any  fact  material  to  be  communicated  in 
the  course  of  a  trial.     Phill.  Ev.  8,  8th  ed. 

An  examination  on  oath  implies  that  a  witness  should  go  through  a 
ceremony  of  a  parti.cular  import;  and  also  that  he  should  acknowledge  the 
efficacy  of  that  ceremony  to  speak  the  truth.  Phill.  Ev.  8.  It  is  there- 
fore necessary,  in  order  that  a  witness's  testimony  ^should  be  re-  [  *1]8  ] 


^ 


1)  A  person  in  a  state  of  intoxication  is' inadmissible.     Gebhart  v.  Skinner,  15  S.  &>  R. 


(a)  Eng.  Com.  L.  IVcp,  xxxii.  670. 
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ceived,  that  he  sftould  believe  in  the  existence  of  a  God,  by  whom  truth 
is  enjoined  and  falsehood  punished.  Id.  11.  It  is  not  sufficient  that  a 
witness  believes  himself  bound  to  speak  the  truth  from  a  regard  to  char* 
acter,  or  to  the  common  interests  of  society,  or  from  a  fear  of  the  punish- 
ment which  the  law  inflicts  upon  persons  guilty  of  perjury.  Ruston's 
case,  I  Leach,  C.  C.  455.  Atheists,  therefore,  and  such  infidels  as  do 
not  possess  any  religion  that  can  bind  their  consciences  to  speak  the  truth, 
are  excluded  from  being  wftnesses.     Bull.  N.  P.  292 ;  Gilb.  Ev.  129. 

Although  it  was  formerly  held  that  infidels  (that  is  to  say  persons  pro- 
fessing some  other  than  the  Christian  faith)  could  not  be  witnesses  on  the 
ground  that  they  were  under  none  of  the  obligations  of  our  religion,  and 
therefore  could  not  be  under  the  influence  of  the  oaths  which  our  courts 
administer ;  Gilb.  Ev.  142 ;  yet  a  different  rule  has  since  prevailed, 
and  it  is  now  well  settled,  since  the  case  of  Omichund  9.  Barker,  Willes, 
549,  that  those  infidels  who  believe  in  a  God,  and  that  he  will  punish 
them  in  this  world,  or  (as  it  seems)  in  the  next,  if  they  swear  falsely,  may 
be  admitted  as  witnesses  in  this  country.     Id.  p.  550. 

It  was  said  by  WiUes,  C.  J.,  that  he  was  clearly  of  opinion  that  those 
infidels  (if  any  such  there  be)  who  either  do  not  believe  in  a  God,  or  if 
they  do,  do  not  think  that  he  will  either  reward  or  punish  them  in  this 
world  or  the  next,  cannot  be  witnesses  in  any  case,  nor  under  any  circum- 
stances, for  this  plain  reason;  because  an  oath  cannot  possibly  be  any  tie 
or  obligation  upon  them.  Omichund  v.  Barker,  Willcs,  549.  A  witness 
was  rejected  on  this  ground  by  Grose,  J.,  at  the  Bedford  Spring  Assizes, 
1789,  on  an  indictment  for  murder.  Anon.  1  Leach,  341,  (n.)  And 
where  a  witness  on  the  voire  dire  stated  that  he  had  heard  there  was  a 
God,  and  believed  that  persons  who  tell  lies  would  come  to  the  gallows ; 
but  acknowledged  that  he  had  never  learned  the  catechism,  that  he  was 
altogether  ignorant  of  the  obligation  of  an  oath,  a  future  state  of  reward 
and  punishment,  the  existence  of  another  world,  and  what  became  of 
wicked  people  after  their  death ;  he  was  rejected,  on  the  ground  that  a 
person  who  has  no  idea  of  the  sanction  which  this-  appeal  to  Heaven 
creates,  ought  not  to  be  sworn  as  a  witness.  White's  case,  1  Leach,  430. 
Upon  this  case  it  may  be  observed,  that  it  seems  to  come  within  the  rule 
with  regard  to  competency  laid  down  by  fVilles,  C.  J.,  in  Omichund  r. 
Barker,  Willes,  550,  the  witness  believing  that  perjury  would  be  punished 
by  God  in  this  world,  and  that  upon  this  ground  the  testimony  of  the  witp 
ness  was  admissible. 

Where  it  appeared  that  the  prosecutrix,  in  an  indictment  for  rape, 
though  an  adult,  and  of  suflicient  intellect,  had  no  idea  of  a  future  state 
of  rewards  and  punishments,  Bayley,  J.,  discharged  the  jury,  that  the 
witness  might  have  an  opportunity  of  being  instructed  upon  that  point  be- 
fore the  next  assizes  ;  but  referred  the  question  to  the  twelve  judges,  who 
thought  the  discharge  of  the  jury  improper,  and  that  the  prisoner  ought 
to  have  been  acquitted.     Wade's  case,  1  Moo.  C.  C.  86  (a). 

It  is  not  yet  settled  by  the  Scotch  law,  whether  a  witness  professing 
[  *119  ]  *his  disbelief  in  a  God,  and  in  a  future  state  of  rewards  and 
punishments,  is  admissible.  ''  When  the  point  shall  arrive,"  says  Mr. 
AliscH),  "  it  is  well  worthy  of  consideration,  whether  there  is  any  rational 

ground  for  such  an  exception  ;" — *^  whether  the  risk  of  allowing  unwilling 

^— — ^^.— ^^— ■^— — ■  ■■■«■■■■■        '  -  ■ 

(a)  2  Eng.  C.  C.  86. 
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witnesflea  to  disqualify  themselves,  by  the  simple  expedient  of  alleging 
that  they  are  atheists,  is  not  greater  tiian  that  of  admitting  the  testimony 
of  sach  as  make  this  profession."     Alison,  Prac.  Cr.  L.  Scot.  438  (1). 

Farm  of  the  oath.]     The  form  of  oaths,  under  which  God  is  invoked  as 
a  witness,  or  as  an  avenger  of  perjury,  is  to  be  accommodated  to  the  reli- 
gious persuasion  which  the  swearer  entertains  of  God  ;  it  being  vain,  to 
compel  a  man  to  swear  by  a  God  in  whom  he  does  not  believe,  and  whom 
he  therefore  does  not  reverence.     Puflfend.  b.  4,  c.  2,  s.  4.     The  rule  of 
our  law  therefore  is,  that  witnesses  may  be  sworn  according  to  the  peculiar 
ceremonies  of  their  own  religion,  or  in  such  a  manner  as  they  may  con- 
sider binding  on  their  consciences  (2).     Phill.  £v.  10,  8th  ed.     A  Jew 
consequently   is  sworn   upon   the   Pentateuch.      2  Hale,   P.   C.   279  ; 
Omichund  v.  Barker,  Willes,  543.     But  a  Jew  who  stated  that  he  pro- 
fessed Christianity,  but  had  never  been  baptized,  nor  ever  formally  re- 
nounced the  Jewish  faith,  was  allowed  to  be  sworn  on  the  New  Testa- 
ment.    Gilham's  case,-l  Esp.  285.     A  witness  who  stated  that  he  believed 
both  the  Old  and  the  New  Testament  to  be  the  word  of  God,  yet  as  the 
latter  prohibited,  and  the  former  countenanced  swearing,  he  wished  to  be 
sworn  on  the  former,  was  permitted  to  be  so  sworn.     Edmonds  v,  Rowe,  Ry . 
and  Moo.  N.  P.  C.  77  (a).     So  where  a  witness   refused  to  be  sworn  in 
the  usual  form,  by  laying  his  right  hand  on  the  book,  and  afterwards  kiss- 
ing it,  but  desired  to  be  sworn  by  having  the  book  laid  open  before  him, 
and  holding  up  his  right  hand  ;  he  was  sworn   accordingly.     Dalton  o. 
Colt,  2  Sid.  6 ;  Willes,  553.     And  where  on  a  trial  for  high  treason,  one 
of  the  witnesses  refused  to  be  sworn  in  the  usual  manner,  but  put  his 
hands  to  bis  buttons ;  and  in  reply  to  a  question,  whether  he  was  sworn, 
stated  that  he  was  sworn,  and  was  under  oath ;  it  was  held  sufficient 
Love's  case,  5  How.  St.  Tr.  113.     A  Scotch  witness  has  been  allowed  to 
be  sworn  by  holding  up  the  hand  without  touching  the  book,  or  kissing  it, 
'  and  the  form  of  the  oath  administered  was,  "  You  swear  according  to  the 
custom  of  your  country,  and  of  the  religion  you  profess,  that  the  evidence," 
&c.  &C.     Mildrone's  case,   1  Leach,  412  ;  Mee  v.  Reid,  Peake,  N.  P.  C. 
S3*    Lord  George  Gordon,  before  he  turned  Jew,  was  sworn  in  the  same 
manner,  upon  exhibiting  articles  of  the  peace  in  the  King's  Bench.  MS. 
M'Nally  on  Ev.  97.     In  Ireland  it  is  the  practice  to  swear  Roman  Catho- 
lic witnesses  upon  a  Testament  with  a  crucifix  or  cross  upon  it.     Id. 

The  following  also  is  given  as  the  form  of  a  Scotch  covenanter's  oath  : 
— ■ — ^-  —  ■  I  -  -      ■  _ —  —  —  -  —  _ — —  ■        .^^^^ 

Q.)  Penona  who  do  not  believe  in  the  obligation  of  an  oath,  and  a  future  state  of  rewarda 
and  punishments,  are  incompetent  witnesses.  Curtiss  v.  Strong,  4  Day's  Cas.  51.  Wake- 
&ld  V.  Ross,  5  Maion,  16.  State  v.  Cooper,  2  Tenn.  Rep.  96.  ft  is  not  enough  to  belieye  in 
God,  and  that  men  are  punished  in  this  life.  Atwood  v.  Welton,  7  Conn.  Rep.  66.  [Altered 
by  k^lative  enactment  in  Connecticut,  May,  1830.]  But  the  witness  need  not  believe  in  the 
eternity  of  future  punishment.  Butts  v.  Swartwood,  2  Cowen,  431,  433,  n.  572,  n.  His  be- 
lief may  be  proved  from  his  previous  declarations  and  avowed  opinions,  and  he  cannot  be  ad- 
mitted to  explain  them  himself.  Curtiss  v.  Strong^  4  Day's  Cases,  51.  Norton  v.  Ladd,  4  N. 
Hamp.  Aep.  444.  State  v.  Petty,  1  Harper,  G2.  Jackson  v.  Gridley,  18  Johns.  96.  He  may 
show  reform  of  conduct  and  opinion  since  the  declarations  proved.  Ibid.  A  single  declara- 
tion, of  disbelief  proved  is  not  enough.    Case  of  Thorntcm  et  al.  Bucks.  Co.  Pa.  Pamphl. 

Contra,  that  cUsbelief  in  a  future  state  goes  only  to  credit.  Hunscum  v.  Hunscum,  15  Mass. 
Rep.  184.    And  see  Noble  v.  People,  1  Bree.  29.    Easterday  v.  Kilborne,  Wright,  345. 

(2)  That  form  of  oath  is  to  be  used  which  the  witness  holds  obligatory.  Coxtiss  v.  Btxoagf 
4  Day's  Cw.  51. 

(a)  Eng.^Com.  L.  Rep.  zzi.  384. 
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**  I,  A.  B.  do  swear  by  God  himself,  as  I  Bhall  answer  (o  him  at  the  great 
day  of  judgment,  that  the  evidence  I  shall  give  to  the  court  and  jury, 
touching  the  matter  ia  question,  is  the  truth,  the  whole  truth,  and  nothing 
f  *120  ].  but  the  truth  ;  So  help  me  God."  1  Leach,  *412  (n.)  ;  Walker's 
case,. O.  B.  1788  ;  Ibid.  A  Mahomedan  is  sworn  on  the  Koran.  The 
form  in  Morgan's  case;  1  Leach,  54^  was  as  follows.  The  witness  first 
placed  his  right  hand .  flat  upon  the  book,  put  the  oth^r  hand  to  his  fore- 
head, and  brought  the  top  of  his  forehead  down  to  the  book,  and  touched 
it  with  his  hefid.  He  then  looked  for  some  time  upon  it,  and  being  asked 
M'hat  effect  that  ceremony  was  to  produce,  he  answered  that  he  was  bound 
by  it  to  speak  the  truth.    . 

• 

Questions  as  to  religiou>s  belief.]  The  only  means  of  ascertaining  the 
competency  of  a  witness,  with  reference  to  religious  principle,  is  by  exam« 
ining  the  party  himself.  Phil.  Ev.  12,  8th  ed.  Although  an  opinion  for- 
merly prevailed,  that  if  a  person  tendered  as  a  witness  professed  his  dis- 
belief.in  Christianity,  see  1  Atk.  39,  50,  he  could  not  be  received  as  a 
witness ;  yet  it  is  now  clearly  settled,  that  upon  an  examination  to  try  his 
competency  with  regard  to  religious  principles,  a  question  as  to  his  belief 
in  the  Christian  faith,  is  inadmissible.  Thus  where  a  witness  was  asked 
whether  he  believed  in  the  Holy  Gospels  of  God,  on  which  he  had  been 
bworn,  BuUer,  J.,  said,  that  this  was  not  the  proper  question,  and  .asked 
him  whether  he  believed  in  God,  and  the  obligation  of  an  oath,  and  a 
future  state  of  rewards  and  punishments;  and  on  his  answering  in  the. 
affirmative,  *  he  was  admitted.  Taylor's  case,  Peake,  N.  P.  C.  11.  It 
seems  that  it  would  be  sufficient  to  inquire,  whether  he  believed  in  a  God 
Vfho  would  punish  falsehood  either  in  this  world,  or  in  the  next.  Willes, 
550,  ante,  p.  118.    • 

But  although  a  witness  may  not  be  questioned  as  to  his  particular  re- 
ligious opinions,  he  may  be  asked,  whether  he  considers  the  form  of  ad- 
ministering the  oath  to  be  such  as  will  be  binding  on  his  conscience. 

The  most  correct  and  proper  time  for  asking  a  witness  this  question  is 
before  the  oath  is  administered  ;  but  as  it  may  happen  that  the  oath  may 
be  administered  in  the  usual  form,  by  the  officer,  before  the  attention  of 
the  jccurt,  or.  party,  or  counsel,  is  directed  to  it,  the  party  is  not  to  be  pre- 
cluded ;  but  the  witness  may,  nevertheless,  be  afterwards  asked  whether 
he  considers  the  oath  he  has  taken  as  binding  upon  his  conscience*  If  he 
answers  in  the  affirmative  he  cannot  then  be  further  asked,  whether  there 
be  any  other  mode  of  swearing  more  binding  upon  his  conscience.  The 
Queen's  case,  2  Br.  and  B.  284  (a).  So  where  a  person  who  was  of  the 
Jewish  persuasion,  at  the  time  of  trial,  and  an  attendant  on  the  synagogue, 
was  sworn  on  the  Gospels  as  a  Christian,  the  court  refused  a  new  trial  on 
this  ground ;  being  of  opinion  that  the  oath  as  taken  was  binding  on  the 
witness,  both  as  a  religious  and  moral  obligation ;  and  Richardson^  J., 
added,  that  if  the  witness  had  sworn  falsely,  he  would  be  subject  to  the 
penalties  of.  perjury.  Sells  t'*  Hoare,  3  Br.  and  B.  232  (6) ;  7  B.  Moore, 
36,  S.  C, 

Quakers  and  Manwians.]  Quakers  and  Moravians,  who  refuse  ta 
[  *121  ]  take  an  oath,  were  formerly  inadmissible  witnesses  in  criminal  ^ca- 

*»»  -I-  ...■■li  I  lll«i..  ■■.!    I  .      I       ■      ■  M   .1    II  .1  I  .i»^^i—  ■  I     ■  I 

(a)  Eng.  Com.  L.  Rep.  vi.  l^i.    (h)  Id.  vii.  4S5. 
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ses,  2  Russ.  592 ;  but  now  by  sta4.  9  Geo.  4,  c.  32,  s,l,  every  Quaker  or 
Moravian  who  shall  be  required  to  give  evidence  in  any  case  whatsoever, 
crimina]  or  civil,  shall,  instead  of  taking  an  oath  in  the  usual  form,  be 
permitted  to  make  his  Or  her  solemn  affirmation  or  declaration,  in  the 
words  following:  "I,  A.  B.,  being  one  of.the  people  called  Quakers,  [or 
one  of  the  persuasion  of  the  people  called  Quakers,  or  of  the  united  bre- 
thren called  Moravian^,  as  the  case  may  be]  do  solemnly,  sincerely,  and 
truly  declare,  and  affirm."  Which  said  affirmation  or  declaration  shall 
be  of  the  same  force  and  effect  in  all  courts  of  justice  and  other  places, 
where  by  law  an  oath  is  required,  as  if  such  Quaker  or  Moravian  had 
taken  an  oath  in  the  usual  form ;  and  if  any  person  making  such  dec- 
laration or  affirmation,  shall  be  convicted  of  having  wilfully,  falsely,  and 
corruptly  affirmed,  or  declared,  any  matter  or  thing,  which,  if  the  same 
had  been  sworn  ici  the  usual  form,  would  have  amounted  to  wilful  and 
corrupt  perjury,  every  such  offender  shall  be  subject  to  the  same  pains, 
penalties,  land  forfeitures,  to  which  persons  convicted  of  wilful  and  cor-* 
rupt  perjury  are,  or  shall  be  subject. 

By  the  3  and  4  Wm.  4,  c.  49,  Quakers  and  Moravians  are  permitted 
to  make  an  affirmation  or  declaration,  instead  of  taking  an  oath,  ^^  in  all 
places,  and  for  all  purposes  whatsoever,  where  an  oath  is  or  shall  be 
required,  either  by  the  common  law,  or  by  any  act  of  parliament ;"  and 
any  such  affirmation  or  declaration,  if  false,  is  punishable  as  perjury. 

Where  a  prosecutor,  who  had  been  a  Quaker,  but  had  seceded  from 
the  sect,  and  called  himself  an  Evangelical  Friend,  stated  that  he  could 
not  affirm  according  to  the  form,  either  in  the  9  Geo.  4,  c.  32,  or  in  the 
3"  and  4  Wm.  4,  c.  49,  and  he  was  allowed  to  give  evidence  under  a 
general  form  of  affirmation  ;  the  judges  were  u;ianimously  of  opinion  that 
his  evidence  was  improperly  received.     Doran's  case,  2  Lew.  C.  C.  27. 

This  case  led  to  the  passing  of  the  1  and  2  Vict.  c.  77,  which  enacts, 
that  any  person  who  shall  have  been  a  Quaker  or  a  Moravian,  may  make 
solemn  affirmation  and  declaration,  in  lieu  of  taking  an  oath,  as  fully  as 
it  would  be  lawful  for  any  such  person  to  do  if  he  still  remained  a  mem- 
ber of  either  of  such  religious  denominations  of  Christians,  which  said 
affirmation  or  declaration  shall  be  of  the  same  force  and  effect  as  if  he 
or  she  had  taken  an  oath  in  the  usual  form  ;  and  such'  affirmation  or 
declaration,  if  false,  is  punishable  as  perjury.  Every  sucih  affirmation  or 
declaration  is  to  be  in  the  words  following  :  "I,  A.  B.,  having  been  one 
of  the  people  called  Quakers  [or  one  of  the  persuasion  of  the  people 
called  Quakers,  or  of  the  united  brethren  called  Moravians,  as  the  case 
may  be]  and  entertaining  conscientious  objections  to  the  taking  of  an 
oath,  do  solemnly,  sincerely,  and  truly  declare  and  affirm"  (1). 

J^aratists.]  By  stat.  3  and  4  Wm.  4,  c.  82,  the  class  or  sect  of 
dissenters  called  Separatists,  wheq  required  upon  any  lawful  occasion  to 
take  an  oath,  in  any  case  where  by  law  an  oath  is  or  *m'ay  be  [  *I22  J 
required,  are  also  allowed  to  make  an  affirmation  or  declaration  instead, 
in  the  words  following :  "  I,  A.  B.,  do  in  the  presence  of  Almighty  God, 
solemnly,  sincerely,  and  truly  affirm  and  declare,  that  I  am  a  member  of 
the  religious  sect  called  Separatists,  and  that  the  taking  of  an  oath*  is  con- 


(1)  A  witnets  who  has  no  objeoions  to  be  sworn  may  not  be  affirmed.    Williamson  v.  Car- 
roll, 1  Harrison,  S71. 
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trary  to  my  religious  belief,  as  well  as  essentially  opposed  to  the  tenets 
of  that  sect ;  and  I  do  also  in  the  same  solemn  manner  affirm  and  de* 
dare." 

Persons  excommunicated.]  It  was  formerly  held  that  persons  excom- 
municated could  not  be  witnesses  ;  but  now  by  stat..  53  Geo.  3,  c.  127,  s. 
3,  persons  excommunicated  shall  incur  no  civil  disabilities. , 
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What  crimes  disqualify.]  Where  a  man  has  been  CQUTicted  of  cer- 
tain offences,  followed  by  judgment,  the  law  has  declared  that  his  testi- 
mony shall  not  be  received,  on  the  ground  of  the  infamy  of  character 
which  the  commission  of  such  crimes  indicates.  It  was  formerly  held, 
that  where  a  man  bad  undergone  what  was  considered  to  be  an  infamous 
punishment,  as  the  pillory,  he  was  thereby  rendered  incompetent  as  a  wit- 
ness ;  but  this  rule  has  been  long  abandoned,  and  it  is  now  determined 
that  it  is  not  the  nature  of  the  punishment,  but  of  the  offence  which 
renders  his  evidence  inadmissible.  Gilb.  Ev.  140,  B.  N.  P.  391 ;  Priddle's 
case,  1  Leach,  442(1). 

The  crimes  that  incapacitate  the  party  committing  them  from  giv- 
ing evidence,  are  treason,  praemunire,  Co.  QLit.  68,  felony,  and  every  spe- 
cies of  the  crimen  falsi,  as  perjury,  forgery,  and  the  like.  Gilb.  Ev.  139, 
B.  N.  P.  291.  Petty  larceny  was  formerly  under  the  provisions  gf  the  31 
Oeo.  3,  c.  35,  an  exception  to  the  rule  which  disqualifies  for  conviction  of  fel- 
ony, but  the  distinction  between  grand  and  petit  larceny  having  been  abol- 
ished, and  the  latter  made  subject  to  all  the  incidents  of  the  former,  (see  post y 
[  *123  ]  tit.  Larceny^)  that  *exception  exists  no  longer.  Barratry,  Ford's 
case,  2  Salk.  690,  sed  vide  Com.  Dig.  Testm.  A.  4,  contra,  1  Leach,  442  ; 
and  bribing  a  witness  to  absent  himself  from  a  trial,  Clancy's  case.  Post.  208 ; 
have  been  held  to  disqualify  a  witness.  A  conviction  for  a  conspiracy 
does  not  appear,  in' all  instances,  to  have  that  effect.  In  Priddle's  case,  1 
Leach,  442,  where  a  person  who  had  been  convicted  of  a  conspiracy,  was 
produced  as  a  witness.  Butter,  J.,  rejected  him,  saying,  '^  conspiracy  is  a 
crime  of  blacker  dye  than  barratry,  and  the  testimony  of  a  person  con- 
victed of  barratry  has  been  rejected."  The  nature  of  the  conspiracy  is 
not  stated.  A  man  convicted  of  a  conspiracy  at  the  suit  of  the  king,  that 
is,  of  a  conspiracy  to  accuse  another  of  a  capital  offence,  is  incompetent, 
for  there  Ihe  offender  is  to  have  the  villanous  judgment,  and  to  lose  the 
freedom  of  the  law.    2  Hale,  P.  C.  277.     Where  the  reception  of  an  affi- 

(1)  People  V.  Whipple,  9  Cowen,  707. 
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daYit  was  opposed  on  the  ground  that  the  party,  (Lord  Cochrane)  making 
it,  had  been  convicted  of  a  conspiracy  to  raise  the  public  funds  by  false 
rumors,  Sir  WUliam  Scott^  after  much  consideration,  decided  against  the 
objection.  Case  of  the  Ville  de  Varsovie,  2  Dodgson,  174;  see  3  Stark. 
N.  P.  C.  22  (a).  So  where  a  witness,  who  had  been  convicted  of  the 
same  conspiracy,  was  produced,  Abbott,  C.  J.,  said,  "  In  a  doubtful  case, 
the  ordinary  practice  is  to  receive  the  evidence,  and  it  appears  to  me,  that 
the  present  case  is  so  far  doubtful,  that  I  am  bound  to  receive  the  testi- 
mony of  the  witness,  but  I  shall  reserve  the  point."  Crowther  v.*  Hop- 
wood,  3  Stark.  21  (6).  1  Dow.  and  Ry.  N.  P.  C.  5,  S.  C.  But  where 
the  party  is  convicted  of  a  conspiracy  to  do  an  act  tending  to  pervert 
the  course  of  justice,  as  in  the  case  of  a  conspiracy  to  bribe  a  person 
summoned  to  give  evidence  before  justices,  on  a  revenue  case,  the  convic- 
tion will  render  him  incompetent.  Bushell  i;.  Barrett,  Ry.  and  Moo.  N. 
PI  C.  434  (c).  It  seems  that  a  conviction  for  winning  by  fraud  or  ill 
practice  in  certain  games,  will  render  the  party  incompetent,  since  the 
statute  of  9  Anne,  c.  14,  s.  5,  not  only  inflicts  a  penalty,  but  also  enacts 
that  he  shall  be  deemed  infamous,  and  one  of  the  legal  consequences  of 
infamy  is  incompetency  to  give  evidence.  PhilL  Ev.  18,  8th  ed.  But  a 
conviction  for  keeping  a  public  gaming  house  was  held  by  Abbott,  C.  J., 
not  to  disqualify.  Grant's  case,  Ry.  and  Moo.  N.  P.  C.  270  (df)!  Out- 
lawry in  a  personal  action  does  not  disqualify,  but  it  is  otherwise  with  re- 
gard to  judgment  of  outlawry  for  treason  or  felony,  which  has  the  same  ef- 
fect as  judgment  after  a  verdict  or  confession.  Com.  Dig.  Testnv  A,  4 ; 
Celier's  case,  T.  Raym.  369 ;  Hawkins,  P.  C.  b.  2,  c.  48,  s.  22  (1). 

A  person  incompetent  to  give  oral  evidence  in*  court,  on  the  ground  of 
infamy,  will  not  be  allowed  to  have  his  affidavit  read.  Walker  v.  Kear- 
ney,  2  Str.  1148.  Unless  it  be  to  defend  himself  against  a  complaint. 
Id.  Davis  and  Carter's  case,  2  Salk.  461.  A  person  who  had  been  con- 
victed of  a  conspiracy,  (it  is  not  stated  of  what  nature)  was  held  to  be  en- 
titled to  make  an  affidavit  to  hold  to  bail.  Park  v.  Strockley,  4  D.  and  IL 
144  (e). 

Where  a  witness,   become    incompetent   from    infamy,   has,   before 
*conviction,  attested  any  instrument,  his  handwriting  may  be    [  *124  ] 
'  proved  in  the  same  manner  as  if  he  were  dead.    Jones  v.  Mason,  1  Stra. 
883. 

In  what  manner  the  conviction  must  be  proved,]  Where  it  is  said  that 
a  witness  is  disqualified  by  conviction,  a  judgment  of  a  court  of  compe- 
tent jurisdiction  is  meant,  and  that  judgment  must  be  proved  in  the  ordi- 
nary way  (2).  Parol  evidence  cannot  therefore  be  given  of  it,  1  Sid.  51 : 
and  though  the  witness  himself  may'admit  that  he  was  convicted  of  felony, 
this  will  not  render  him  incompetent.  R.  v,  Castell  Careinion,  8  East, 
78  (3^  So  where  a  witness  admits  himself  to  have  been  guilty  of  perju- 
ry ;  this  goes  to  his  credibility  merely,  and  not  to  his  competency ;  Teal's 
case,  1 1  East,  309,  and  he  is  not  inadmissible,  though  he  admits  that  he 

(1)  A  eonviction  for  an  aMaalt  and  battery  with  intent  to  kill,  does  not  disqualify.    U. 
States  V.  Brockins,  3  Wash.  C.  C.  Rep.  99. 

(2)  Objection  to  competency  on  the  groand  of  infamy  nrast  be  taken  before  the  witneia  is 
sworn,  Peop.'e  v.  M'Gairen,  17  Wend.  460. 

(3)  Orr's  case,  5  Rogers'  Rec.  181.     Waiters  case, '5  Mass.  261. 

(a)  Eng.  Com.  JL.  Rep.  ziv.  149.    (6)  Id.    (c)  Id.  xxi.  488.    (^  Id.  xxi.  436:     (e)  Id.  xvi.  189. 
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perjured  himself  upon  the  point  in  question.  Id.  Rands  v.  Thoinas,  5 
.  M.  and  S.  246.  \x  is  not  sufficient  to  givoin  evidence  the  indictment,  and 
a  verdict  of  guilty  thereupon,  .without  proving  the  judgment,  for  judgment 
may  have  been  arrested  ( I  >.  Com.  Dig.  Testm.  (A.  4.)  Gilb.  Ey.  142. 
Lee  V.  Gansell^Cowp.  8.  *  The  record  of  the  judgment  therefore  must  be 
produced  in  court ;  Hawk.  P«  C.  b.  2,  c.  46,  s.  104 ;  or  an  examined  copy 
of  it,  as  in  other  cases.     2  Hale,  P.'C.  278. 

It  must  appear  that  the  party  was  convicted  before  a  competent  tribu- 
nal. Thus  where,  in  order  to  prove  a  conviction  at  Sierra  Leone,  an  in- 
dictment and  conviction  .thereupon  was  given  in  evidence,  Bayley^  J., 
held  it  insufficient,  because  it  did  not  show  by  what  authority. the  indict- 
ment was  found  ;  and'  because  it  was  imperfect  as  a  record  without,  the 
caption.     Cooke  v.  Maxwell,  2  Stark.  183  (a). 

Competenct/y  how  restated — by  suffering  the  punishment.]  Whera 
the  party  convicted  has  sufTered  the-  punishment  awarded,  he  is  again  ren- 
dered competent.  The  provisions  on  this  subject,  which  were  formerly 
contained  in  various  statutes,  are  now  consolidated  in  the  9  Geo.  4,  c.  32, 
by  the  third  section  of  which  statute  it  is  enacted,  that  where  any  offender 
ha^been  or  shall  be  convicted  of  any  felony,  not  punishable  with  deaths 
and  has  endured,  or  shall  endure  the  punishment  to  which  such  offender 
has  been,  or  shall  be,  adjudged  for  the  same,  the  punishment  so  endured 
has  and  shall  have  the. like  effects  and  consequences,  as  a  pardon  under  the 
great  sq|Ql,as  to  the  felony,  whereof  the' offender  was  so  convicted  ;  pro- 
vided always  that  nothing  therein  contained,  Dor  the  enduring  of  such 
punishtnentshall-prevent  or  mitigate  any  punishment  to  which  the  offender 
might  otherwise  be  lawfully  sentenced,  on  a  subsequent  conviction  for  any 
other  felony. 

The  next  section  (4),  after  reciting  that  there  are  certain  misdemeanors 
which  render  the  parties  convicted  thereof  incompetent  witnesses,  enacts, 
that  where  any  offender  has  been,  or  shall  be  convicted  of  any  such  mis- 
demeanor (except  perjury  or  subornation  of  perjury,^  and  has  endured  or 
shall  endure  the  punishment  to'  which  such  offender  has  been  or  shall  be 
adjudged  for  the  same  ;  such  offender  shall  not,  after  the  punishment  90 
[  *125  ]  endured,  be  deemed  *to  be,  by  reason  of  such  misdemeanor,  an 
incompetent  witness  in  any  court  or  proceeding,  civil  or  criminal.  . 

Where  a  person  sentenced  to  transportation  for  seven,  years,  was  con<- 
fined  in  the  hulks  during  that  period,  but  made  his  escape,  twice,  for  a 
few  hours  each  time,  (for  which*  he  was  punished),  the  judges  held  that 
these  escapes,  on  which  he  was  imtnediately  brought  back  and  served  out 
the  remainder  of  his  term,  did  not  prevent  him  regaining  his  competency, 
jfedcock's  case,  Russ.  and  Ry.  248(6)  (2). 

Competency^  how  restoredr^y pardon.]  The  competency  of  a  person, 
whose  evidence  has  been  rendered  inadmissible  by  conviction,  is  restored 


(1)  Skinner  v.  Perot,  1  Aahmead,  57.  Cushman  i^.  Looker,  2  Mass.  106.  Comm.  v.  Green, 
17  Id.  514.  People  v.  Herrlck,13  Johns.  82.  Hiilts  v.  Colvin,  14  Id. -82.  But  in  Maryland 
parol  evidence  has  been  allowed  that  witness  w«8  a  transported  convict '  Clarke  v.  Hall,  2 
Har.  and  M'H.  378.    State  v.  Ridgelv,  Id.  120.    Cole's  Lessee  v.  Cole,  1  Har.  &  J.  572 

(2)  Cole  V.  Cole,  1  Har.  A  J.  In.  Clark  v.  Hall,  2  Har.  M'H.  378.  State  v.  Ridgely, 
Id.  120. 

(a)  Eng.  Com.  L.  Rep.  iii.  305.     (b)  1  Eng.  C  C.  248. 
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by  the  king's  pardon,  which  has  the  effect  of  discharging  all  the  conse- 
quences of  the  judgment  (I).  Crosby's  case,  2  Salk.  689;  Lord  Raym. 
39.  But  where  the  disability  is  not  merely  a  consequence  of  the  judg- 
ment, but  is  a  part  of  the  judgment,  as  in  case  of  judgment  for  perjury 
upon  the  stat.  5  Eliz.,  which  provides  that  the  party  convicted  shall  never 
be  admitted  to  give  evidence  till  the  judgment  is  reversed,  the  king  cannot 
by  his  pardon  restore  competency,  though  it  may  be  restored  by  act  of 
parliament.  Ford's  case,  2  Salk.  691 ;  Gilb.  Ev.  141.  A  man  convicted 
of  perjury  at  common  law^  is  restored  to  his  competency  by  pardoft.  Id. 
Dover  v.  Maestacr,  5  Esp.  94  ;  see  Mr.  Hargrave's  learned  Dissertation 
"On  the  effect  of  the  King's  pardon  of  Perjury."     2  Jurid.  Argum.  221. 

At  common  law,  it  was  necessary  to  produce  the  pardon  under  the 
great  seal,  and  it  was  not  sufficient  to  show  it  under  the  sign  manual,  or 
privy  seal,  which  arc  only  in  the  nature  of  warrants,  and  countermandable. 
Gully's  case,  1  Leach,  98 ;  Miller's  case,  2  W.  Bl.  797 ;  Earl  of  War- 
wick's  case,  5  St.  Tr.  171,  fo.  ed.  But  now,  by  stat.  7  and  8  Geo.  4,  c. 
28,  8.  13,  it  is  enacted,  that  where  the  king's,  majesty  shall  be  pleased  to 
extend  the  royal  mercy  to  any  offender  convicted  of  any  felony,  punisha- 
ble with  death  or  otherwise,  and  by  warrant  under  his  royal  sign  manual, 
countersigned  by  one  of  the  principal  secretaries  of  state,  shall  grant  to 
such  offender,  either  a  free  or  a  conditional  pardon,  the  discharge  of  such 
offender  out  of  custody  in  the  case  of  a  free  pardon,  and  the  performance 
of  the  condition  in  the  case  of  a  conditional  pardon,  shall  have  the  effect 
of  a  pardon  under  the  great  seal  for  such  offender,  as  to  the  felony  for 
which  such  pardon  shall  be  so  granted. 

It  will  be  observed  that  this  statute  does  not  apply  to  the  case  of  con- 
victions for  misdemeanors.  And,  therefore,  to  restore  the  competency  of 
persons  so  convicted,  the  pardon  must  still  be  shown  under  the  great  seal. 

The  king  may  extend  his  mercy  on  whatever  terms  he  pleases,  and 
consequently  may  annex  to  his  pardon  -any  condition  that  he  thinks  fit, 
whether  precedent  or  subsequent,  and  on  the  performance  of  that  condi- 
tion the  validity  of  the  pardon  will  depend.  Hawk.  P.  C.  b.  2,  c.  37,  s.  28. 
It  must,  therefore,  be  proved,  that  the  condition  has  been  performed  (2). 

Pardons  are  not  unfrequently  granted  for  the  purpose  of  procuring 
*the  evidence  of  a  witness  as  to  some  offence  which  might  other-  [  *126  ] 
wise  go  unpunished.  Thus  the  crown  has  the  power  of  supplying  evi- 
dence or  withholding  it ;  and  convicts,  in  the  hope  of  receiving  a  pardon, 
may  be  tempted  to  exaggerate  and  strain  their  evidence.  There  is  danger 
that  the  course  of  public  justice  may  thus  be  interrupted,  and  in  point  of 
credibility  such  a  witness  must  be  regarded  in  the  same  light  (if  not  worse) 
after  a  pardon  as  before.     Phill.  Ev.  22,  8th  ed. 

It  has  been  held  in  Scotland,  and  it  would  probably  be  so  held,  if  the 
point  should  arise  in  our  own  courts,  that  a  person  who  has  been  convicted 
by  a  foreign  tribunal  of  an  offence  incurring  infamy,  and  pardoned  by  the 
sovereign  authority  in  that  country,  is  admissible  as  a  witness  here,  if  the 
law  of  the  foreign  country  allows  the  competency  of  the  party  to  be  res- 

(1)  Hoffman  v.  Cortez,  2  Whart.  453.    When  a  convict  has  served  out  his  time  .his  com- 
petency may  be  restored  at  any  time  after  by  a  pardon.     U.  States  v.  Jones,  *Z  Wheeler's  C. 
C.  451.    A  proviso  in  the  pardon  excepting  all  legal  disabilities,  is  repa^nant  and  void. 
People  V.  Pease,  3  Johns.  Cas.  333.    See  Ex  parte  Deming,  10  Johns.  232,  4&. 
,  (2)  State  V.  Fuller,  1  M'Cord,  178.    The  People  v.  James,  2  Caines,  57. 
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tored  ID  that  manner.     Smith's  case,  1788,  Burnet,  405,  Alison,  Prac» 

451  <1). 

Competency  how  restored — by  reversal  of  the  jiidgment,]  If  a  con- 
viction and  judgment  are  read  on  the  one  side  to  show  the  witness  in- 
competent, tliey  may  be  answered  on  the  other,  by  reading  a  reversal  of 
the  judgment  upon  writ  of  error.  If  the  incapacity  arises  from  an  out*^ 
lawry,  under  a  charge  of  treason  or  felony,  it  will  be  removed  by  proof 
of  the  reversal  of  that  outlawry.  If  the  objection  is,  that  the  witness  has 
been  attainted  by  an  act  of  parliament,  which  subjects  him  to  all  the  pen- 
alties of  an  attainder,  unless  he  surrenders  before  a  certain  day  (which  is 
a  kind  of  parliamentary  outlawry),  it  may  be  shown  that  the  witness  sur- 
rendered conformably  with  the  act.     Phill.  Ev.  20,  8th  ed. 
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Incompetency  from  interest — nature  of  the  interest  in  general,]  The 
general  rule  in  criminal  as  well  as  in  civil  cases,  is  that  a  person  interested 
[  *127  ]  in  the  event  is  not  competent  (2).  Per  Cur.  in  Williams's  ♦case, 
9  B.  &  C.  560  (a).  But  the  interest  must  be  such  as  the  law  recognizes, 
and  the  bias,  arising  from  the  witness  standing  in  the  same  situation  as 
the  party  by  whom  he  is  tendered,  is  not  sufficient.  Phill.  Ev.  114,  8th 
ed.  Thus,  if  there  be  two  actions  brought  against  two  persons  for  the 
same  assault,  in  the  action  against  the  one  the  other  may  be  a  witness,  b^ 
cause  he  is  not  interested  in  the  event.  By  Ashurst^  J.,  1  T.  R.  301. 
By  Abbotty  C.  J.,  5  B.  and  C.  387(&)»  Nor  is  a  man  incompetent,  be- 
cause he  is  personally  interested  in  a  similar  question  to  that  upon  which 

he  is  called  to  give  evidence(3).     Thus  a  person  is  not  incompetent  be- 

— 

(1)  A  convict  •  in  a  foreign  country  or  a  aister  state  is  held  competent  in  Manachnaetta* 
Commonwealth  v.  Green,  17  Maea.  514.  But  the  record  is  » admissible  to  afifeet  his  credit. 
Commonwealth  v.  Knapp,  9  Pick.  497.    Contnii  State  v.  Candler,  3  Hawk;  393. 

(2)  When'  the  interest  is  doubtful  the  witness  is  competent.  Gist  A;  al.  v.  Rodeers,  1 
Hill,  79.  Spann  v.  BaUard,  Ibid.  440.  Higgins  v.  Morrison's  Ex.,  4  Dana,  106.  Smith  dt  al. 
V  White,  5  Dana,  382. 

When  the  person  is  interested  in  either  event,  it  goes  to  his  credit  and  not  to  his  coim>etenc7. 
Potter  9.  Burd^  4  Watts,  15.  Bailey  v.  Capell,  1  Harrington,  449.  Reed  v.  M'Grew,  13 
Maine,  308. 

(3)  Faiichild  v.  Beach,  1  Day's  Caa.  266.  Phelps  v.  Winchell,  Ibid.  269.  Baker  v.  Ar- 
nold, 1  Caines,  376.  Hoyt  v.  Wildfire,  3  Johns.  518.  Bliss  6c  al.  v.  Thomnson,  4  Mass.  488. 
Van  Nuys  9.  Terhune,  3  Johns.  Cas  62.  Steinbach  v.  Rheinlander,  lbid.2b9.  Farrel  v.  Per- 
ry, 1  Hayw.  2.  Henarie  v.  Maxwell,  5  Halst.  297.  Wakely  v.  Hart,  6  Binn.  319.  Hays  «. 
Grier,  4  Binn.  83.  Woodward  <&  al.  v.  Spiller,  1  Dana,  181.  State  v.  Haaaet,  1  T»ylor, 
56.    Kenner  v.  M'Rae,  2  Porter,  369. 

(a)  Eng.  Com.  L.  Rep.  zvii.  440.    (b)  Id.  zi.  257. 
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cause  he  is  possibly  liable  to  be  punished  by  an  information,  in  the  nature 
of  a  fuo  ii;aiTan/o  for  a  past- act,  the  lawfulness  of  which  he  may  sup- 
p  ort  by  his  testimony  in  another  action  to  which  he  is  not  a  party.  Gray's 
case,  B.  R.  H.  10  Geo.  2 ;  2  Selw.  N.  P,  1148,  6th  edit. 

The  same  rule  prevails  in  criminal  proceedings ;  when  several  persons 
are  separately  indicted  for  peijury  in  swearing  to  the  same  fact,  any  of 
them  may  before  conviction  be  a  witness  for  the  others.  Bath  v,  Mon- 
tague, cit.  Forbes's  Rep.  247 ;  Gunstone  v.  Downes,  cit.  2  Hale,  P.  C. 
980  ]  and  2  Selw.  N.  P.  1148,  6th  ed.  ' 

•  Nature  of  the  interest — rewards,]  The  expectation  of  a  benefit,  not 
necessarily  and  legally  flowing  from  the  event  of  the  proceeding,  does  not 
render  a  witness  incompetent,  as  the  promise  of  a  pardon,  post,  p.  143. 
So  where  a  woman  gives  evidence  against  a  prisoner,  under  the  hope  that, 
his  conviction  will  tend  to  procufe  the  pardon  of  her  husband,  who  had 
been  convicted,  it  goes  to  her  credit  only,  and  not  to  her  competency. 
Rudd's  case,  1  Leach,  127.  So  in  prosecutions  where  there  are  rewards, 
although  the  reward  can  only  be  the  effect  of  the  conviction,  the  prosecu- 
tors are  competent  witnesses,  yet  every  man  who  comes  as  a  witness,  un- 
der the  idea  of  having  a  reward  on  the  conviction  of  the  prisoner,  may  be 
said  to  be  interested  in  point  of  property  in  the  event  of  the  cause.  Per 
Cur.  Ibid.  After  the  riots  of  1780,  a  reward  was  offered  by  government  for 
the  apprehension  and  conviction  of  any  of  the  rioters,  and  a  question 
arose,  whether  persons  thus  interested  in  the  conviction  of  the  criminals 
were  admissible  witnesses  against  them.  The  twelve  judges  unanimously 
agreed  that  the  testimony  of  the  witnesses,  who  claimed  and  received  the 
reward,  was  admissible.     1  Leach,  314,  (n.)  (1). 

It  is  upon  the  principle,  that*the  exclusion  of  persons  entitled  to  re- 
wards, would  be  inconsistent  with  the  spirit  of  the  acts  giving  the  rewards, 
and  against  the  grounds  of  public  policy,  that  their  competence  is  virtual- 
ly continued.     Per  Cur.  9  B.  arid  C.  556  (a). 

With  regard  to  rewards  offered  by  private  individuals,  the  principle  ' 
upon  which  persons  entitled  to  then!  have  been  held  compistent  witnesses, 
is  said  to  be,  that  the  public  have  an  interest  upon  public  grounds,  in  the 
testimony  of  any  person  who  knows  any  thing  as  to  a  crime,  and  that 
nothing  private  individuals  can  do  will  take  away  the  right  which  the 
public  have.     Ibid. 

*Agaio,  when  a  statute  entitles  a  party  to  pardon,  provided  [  *128  ] 
another  offender  be  convicted  on  his  testimony,  (as  was  formerly  the  case 
upon  the  statutes  10  and  1 1  Wm.  3,  c.  23,  s.  5,  and  6  Ann.  c.  31,8.  4,)  the 
party  so  entitled  is  a  competent  witness.  Where  the  legislature  has  held 
out  that  as  a  reward  by  way  of  inducement  for  criminals  to  convict  and 
make  a  discovery,  it  would  be  acting  against  the  rules  and  principles  of 
.  law  if  they  were  by  giving  their  testimony  considered  as  interest^  in  the. 
event  of  the  prosecution.     Per  Cur.  Rudd's  case,  1  Leach,  134,  135« 

.Nature  of  the  interest — wager.]    If  the  witness  lay  a  wager  that  be 


■•"^^^^■"■^■•N 


(1) .  State  v.. Bennet,  1  Root,  249. 

(a)  £ng.  Com.  L.  Rep,  zyil.  440. 
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will  convict  the  prisoner,  he  is  still  competent,  though  it  goes  to  his  credit* 
Fox's  case,  1  Str.  655(1). 

Prosecutor,  when  competent.]  As  a  general  rule,  the  prosecutor,  or 
party  injured  is  a  competent  witness  in  criminal  prosecutions.  This  rule, 
which  by  some  has  been  supposed  to  be  grounded  upon  the  absence  of 
all  legal  interest,  and  by  others,  upon  the  principle  that  the  law  will  not 
presume,  that  in  a  public  proceeding  a  man  will  be  actuated  by  revenge* 
ful  or  improper  motives,  appears  to  be  grounded  on  reasons  of  public 
policy,  which  forbid  the  exclusion  of  the  person  whose  evidence  must 
usually  be  the  most  material  in  the  case. 

Though  as  a  general  rule  a  prosecutor  is  competent  to  prove  the  case 
for  the  prosecution,  yet  many  instances  occur  in  which  he  may  be  inter- 
ested in  the  even  of  the  proceeding,  and  in  those  cases  his  testimony  can- 
not be  received.  But  although  he  may  have  an  interest  in  the  event,  he 
may  yet  be  competent,  either  on  the  ground  that  the  statute  which  confers 
the  interest,  expressly  or  impliedly,  recognizes  his  competency,  vide  post, 
Informers ;  or  by  reason  of  some  principle  of  public  policy,  which  re- 
quires that  his  evidence  shall  be  received.  See  ante,  p.  127,  and  the 
judgment  of  the  court  in  William's  case,  post,  p.  130. 

Upon  prosecutions  for  robbery,  the  party  robbed  has  always  been  con- 
sidered as  a  competent  witness,  although  the  statute  21  Hen.  8,  c.  11  (re- 
pealed), gave  him  a  writ  of  restitutiofl  for  the  recovery  of  the  stolen  goods 
upon  the  conviction  of  the  offender.  The  reason  of  this,  however,  de- 
pended upon  the  words  of  the  statute  itself,  which'  provided,  that  if  the 
felon  who  robbed,  were  attainted  by  reason  of  evidence  given  by  thepar" 
ty  robbed,  or  owner  of  the  money,  &c.  or  by  any  other  person  by  their 
procurement,  the  party  robbed  should  be  restored  to  his  money,  &c.  Wil- 
liams's case,  9  B,  and  G.  550,  557  (a)  (2). 

On  an  indictment  at  common  law  for  perjury,  the  prosecutor  is  a  good 
witness.  Broughton's  case,  2  Str.  1229,  overruling  Ellis's  case.  Id.  1104, 
and  Whiting's  case,  1  Salk.  283  ;  see  4  Burr.  2255,  B.  N.  P.  289.  But 
a  distinction  is  taken  between  this  case  and  that  of  an  indictment  for  per- 
jury upon  the  stat.  5  Eliz.  c.  9,  which  gives  the  party  grieved  lOZ.,  (half 
the  penalty)  in  which  case  it  is  said  he  will  not  be  a  competent  witness. 
[  *129  ]  B.  N.  P.  289 ;  Hawk.  *P.  C.  b.  2,  c.  46,  s,  118  ;  Gilb.  Ev.  124 ; 
2  Stark.  Ev.  139,  2d  ed.  It  has,  however,  been  justly  observed,  that  as 
in  an  action  to  recover  this  moiety,  the  party  grieved  would  be  precluded 
from  giving  the  conviction  in  evidence,  there  appears  to  be  no  objection 
to  his  competency.  2  Russell,  546.  It  must  be  observed  also,  that  the 
statute  gives  the  moiety  to  such  person  as  shall  be  grieved,  &c.,  and  will 
sue  for  the  same.  See  9  B.  and  C.  558  (6).  Although  the  suit,  for 
perjury,  in  the  course  of  which  the  defendant  is  indicted,  be  not  at  an  end, 
the  prosecutor  is  still  a  competent  witness.     Boston's  case,  4  East,  572. 

In  a  recent  indictment  for  perjury,  committed  in  an  action  where  the 
prosecutor  stated  that  he  expected  the  defendant  would  be  called  as  a 
witness  against  him  in  another  action  which  was  coming  on  between  the 
same  parties.  Lord  Denman,  C.  J.,  expressed  an  opinion  that  the  prosecu- 

(1)  1  Stark.  Ev.  New  Ed.  118,  n.  1. 

]^Z)  So  the  owner  of  a  stolen  bank  bill  ii  competent.     State  v.  Cassadoe,  1  Nott  d&  M'C.  91. 

{a)  Enj  Com.  L.  Rep.  xvii.  440.     (h)  Id, 
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tor  was  incompetent  to  give  evidence,  by  reason  of  the  interest  he  bad  in 
getting  rid  of  the  defendant  as  a  witness  by  convicting  him  of  perjury. 
Huhne's  case,  7  C.  and  P.  8  (a).  The  correctness  of  this  opinion  has 
been  questioned,  on  the  ground,  that  to  disqualify  the  witness  the  convic- 
tion and  judgment  must  be  proved,  and  the  authorities  {see  post)  show 
that  the  record  would  not  be  admissible  ia  evidence  for  the  prosecutor,  if 
ho  appeared  as  a  witness  in  support  of  the  indictment.  See  Phill.  Ev. 
64,  8th  ed.  n.  (5.) 

It  was  formerly  held,  that  the  party  whose  signature  was  forged,  was 
notacompetent*>vitness  for  the  prosecution  on  an  indictment  for  the  forge- 
ry(l) ;  2  Russ.  601 ;  but  now,.by  stat.  9  Geo.  4,  c.  32,  s.  2.  it  is  enacted, 
**  That  on  any  prosecution  by  indictment  or  information,  either  at  common 
law,  or  by  virtue  of  any  statute,  against  any  person,  for  forging  any  deed, 
writing,  instrument,  or  other  matter  whatsoever,  or  for  uttering  or  dis- 
posing of  any  deed,  writing,  instrument,  or  other  matter  whatsoever, 
knowing  the  same  to  be  forged,  or  for  being  accessory  before  or  after  the 
fact  to  any  such  offence,  if  the  same  be  a  felony  ;  or  for  aiding,  abetting, 
or  counselling  the  commission  of  any  such  offence,  if  the  same  be  a  mis- 
demeanor, no  person  shall  be  deemed  to  be  an  incoiflpetent  witness  in 
support  of  any  sucii  prosecution,  by  reason  of  any  interest  which  such 
person  may  have,  or  be  supposed  to  have,  in  respect  of  such  deed,  writing, 
instrument,  or  other  matter." 

Some  of  the  older  cases  on  the  subject  of  the  competency  of  witnesses 
in  criminal  proceedings,  were  decided  upon  the  idea  that  the  conviction 
might  be  afterwards  evidence  for  the  witness  in  another  proceeding;  but 
it  is  now  settled  that  the  record  of  a  conviction  will  not  be  received  as 
evidence,  either  at  law  or  in  equity,  in  favor  of  the  party  upon  whose  tes- 
timony the  conviction  was  procured.  Pickersgill's  case,  4  East,  577  (n.)  ; 
Boston's  case,  4  East,  582.  So  where  a- conviction  before  a  magistrate 
proceeded  on  the  evidence  of  A.  B.,  although  his  name  did  not  appear  in 
the  conviction.  Lord  Ellenborough  refused  to  permit  the  conviction  to  be 
given  in  evidence  for  him,  in  an  action  for  false  imprisonment.  Smith  i;. 
Rummens,  1  Gampb.  9.  And  a  conviction  for  a  conspiracy  proceeding 
*on  the  evidence  of  A.  is  not  evidence  for  him  in  an  action  for  [  *130  ] 
the  same  cause.  Hathaway  t\  Barrow,  1  Campb.  151.  So  if  one  party 
to  a  civil  suit  be  convicted  of  perjury  upon  the  testimony  of  another,  the 
witness  cannot  in  any  manner  avail  himself  of  that  conviction  in  the  same 
suit.     Bindon  v.  Browning,  1  Taunt.  496. 

Upon  an  indictment  for  usury,  the  prosecutor,  the  borrower  of  the 
money,  is  competent.  Sewel's  case,  7  Mod.  118;  Smith  v.  Prager,  7 
T.  R.  60  (2). 

Upon  an  indictment  for  not  repairing  a  highway,  the  prosecutor  was  ad- 
'  »  ■  ■  —         . 

(1)  Commonwealth  v.  Hutchinson,  ]  Mans.  7.  State  v.  Hamilton,  2  Hayw.  283.  State  v. 
A.  W.  1  Tyler,  265.  State  v.  Brunsoii,  1  Root,  307.  S.  P.  Id.  534.  Contra,  Resp.  v.  Ross,  2 
Dall.  239,  S.  C.  2  Yeates,  1.  Penn.  r.  Fairell,  Addis.  246.  Resp.  v.  Keating,  I  Dall.  110. 
Resp.  V.  Smith,  Resp.  r.  Sheppard,  cited  2  Dall.  240.  S.  C.  2  Yeates,  4.  Noble  r.  The  Peo- 
ple, 1  Bree.  29.  See  The  People  v.  Howell,  4  Johns.  2!K>.  Furber  r.  Hilliard,  2  N.  Hamp. 
481.  People  v.  Dean,  6  Cow.  27.  In  an  indictment  for  uttering  a  forged  note,  the  person 
whose  name  is  forged  may  testify  to  facts  going  to  prove  tlio  scienter.  Coe's  case,  1  Rogers's 
Rec.  141. 

(2)  On  a  trial  'for  playing  with  false  dice,  the  party  cheated  is  a  witness.  King  v.  Chap- 
man, 1  DaU.  111.  2  Dall.  240.    2  Yeates,  4.  -or 

(a)  Eng.  Com.  L..  Rep.  xxxii.  417. 
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mitted  as  a  witneds,  for  though  the  Court  was  authorised  (13  Geo.  8,  c. 
78,  8.  64,  repealed  by  the  5  and  6  Wm.  4,  c.  50,  see  post^  p.  134,)  to 
award  costs  against  him,  in  case  the  proceedings  should  appear  to  be  Tex- 
atious,  yet  it  would  scarcely  presume,  in  the  first  instance,  that  his  con-* 
duct  had  been  vexatious,  so  as  to  raise  an  objection  to  bis  competency, 
especially  after  the  -finding  of  a  bill  by  the  grand  jury.  R.  v.  lahab.  of 
Hammersmith,  1  Stark.  357,  and  note,  Id.  356  (a)  ;.  1  Russ.  334. 

So  upon  a  removal  of  an  indictment  by  certiorari,  from  the  sessions  to 
the  Court  of  King's  Bench,  in  which  case  the  defendant,  if  convicted,  is 
by  Stat.  5  and  6  Wm.  and  M.  c.  11,  liable  to  pay  costs  to  the  prosecutor, 
the  latter  is  still  a  competent  witness  upon  a  principle  of  public  policy, 
because,  if  the  act  of  parliament,  which  was  designed  to  discourage  re* 
moval  of  suits  by  certiorari,  should  take  off  the  evidence  of  the  prosecu*^ 
tor,  it  would  give  the  greatest  encouragement  to  them  tlmt  is  possible. 
Muscot's  case,  10  Mod.  194;  2  Russ.  603. 

Upon  an  indictment  for  a  forcible  entry  under  the  stat#21  Jac.  l,c.  16, 
or  8  H.  6,  c.  9,  by  which  the  justices  are  empowered  to  make  restitution 
of  the  premises  entered  upon,  the  prosecutor,  the  tenant  of  the  premises 
so  entered  upon,  ts  not  a  competent  witness,  on  the  ground  of  his  interest 
in  the  restitution^.  ''The  public  interest,"  said  Mr.  Justice  Bayley,  de* 
livering  the  opinion  of  the  court,  '^  will  still  have  the  protection  of  a  com- 
mon law  indictment,  and  there  is  nothing  from  which  an  inference  caa 
fairly  be  drawn,  t,hat  it  was  with  a  viaw  to  the  public  interest,  and  not  foir 
the  private  benefit  of  the  party  grieved,  that  the  provision  for  restitution 
was  introduQBd  into  the  statute.  Where  it  is  plain  that  the  detection  and 
conviction  of  the  offender  are  the  objects  of  the  legislature,  the  case  will 
be  within  the  exception,  and  the  person  benefited  by  the  conviction  will, 
notwithstanding  his  interest,  be  competent."  Williams's  case,  9  B.  and 
C.  549(6) ;  Beavah's  case,  Ry.  and  Moo.  N.  P.  C.  242  (c). 

With  respect  to  the  competency  of  defendants  in  criminal  prosecutions 
89  witnesses,  laee  ante,  p.  127^  and  post,  tit.  Accomplices.  ;  • 

Jfifomiers,when  competent,]  .  Whether  an  informer,  entitled  by  statute 
to  the  penalty  or  part  of  the  penalty,  upon  the  conviction  of  an  offender,  is 
a  competent  witness  upon  the  prosecution  of  such  person,  depends  upon 
the  terms  of  the  statute  creatiiig.the  penalty.  It  has-been  already  stated, 
(ante,  p.  .127,)  that  the  mere  fact  of  a  reward  being  given  to  the  pMj 
[  *131  ]  discovering  an  offender  will  not  incapacitate  '*^the  party,  if  the 
statute  giving  the  reward  contemplates  such  person  being  a  witness;  And 
it  seems  to  be  now  settled,  that  where  a  statute  gives  a  reward,  or  the 
whole  or  part  of  a  penalty  to  the  informer,  and  such  reward  or  penalty  is 
not  recoverable  upon  the  indictment  itself,  but  a  distinct  suit  is  necessary, 
then,  as  the  conviction  will  not  be  evidence  in  such  suit,  the  testimony  of 
the  party  entitled  to  the  penalty,  &c.  is  admissible..  See  Williams's  case^ 
9  B.  and  C.  557  (d).  Thus  upon  a  prosecution  upon  the  stat.  9  Ann.  t. 
14,  8.  5,  for  penalties  by  the  loser  of  money  at  cards,  he  is  a  competent 
witness,  the  penalties  being  given  to  such  person  or  persons  as  shall  sue 
for  the  same  by  action.  Luckup's  case,  .cited  Willes,  425,  (a.)  9  B.-  & 
C  557  (e).  So  on  a  prosecution  for  the  penalty  of  £500  under  stat.  23 
Geo.  2,  c.  13,  s.  1,  for  seducing  artificers  to  go  out  pf  the  kingdom,  al- 

(«)  £ng.  Com.  L.  Rep.  ii.  425,  426,  n.    (b)  Id.  xvii.  440.    (e)  Id.  zxi.  498.    (d)  Id.  zvir. 

440.    («)  Id. 
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though  the  informer  was  entitled  to  a  moiety  of  the  penalty,  upon  suing 
for  the  same.     Johnson's  case,  WiUes,  425,  (a.)  ;  9  B.  &  C.  551  (a). 

Where  the  act  giving  the  penalty  to  the  informer  or  other  person,  con~ 
templates  his  being  a  witness,  he  is  of  course  admissible.  Such  persona 
are,  in  the  words  of  Lord  ElUnborough,  ^^  made  witnesses  by  a  legislative 
declaration."  4  East,  183.  By  stat.  2  Geo.  2,  c.  24,  s.  8,  relating  to 
bribery  at  elections,  any  offender  within  the  act  discovering  within  a  cer* 
tain  time  any  other  offender,  so  that  the  person  discovered  be  thereupon 
convicted,  the  discoverer  not  having  been  himself  before  that  time  convict- 
ed, shall  be  indemnified  and  discharged  from  all  penalties  and  liabilities  in- 
curred under  the  act.  This  gives  a  parliamentary  capacitation  to  the  witness, 
through  whom  the  fact  was  discovered,  and  who  might  otherwise  at  com- 
mon* law  have  been  incapacitated.  Heward  v,  Shipley,  4  East,  180 ; 
Bush  0.  Railing;  PhilUps  v.  Fowler,  cited  Sayer,  291,  9  B.  and  C.  557. 
So  where  upon  an  indictment  on  .the  21  Geo.  3,  c.  37,  s.  1,  for  exporting 
machines  used  in  the  manufactures  of  this  country^  the  informer,  to  whom 
the  penalty  (by  s.  7,)  was  to  go,  when  not  otherwise  provided  for,  was 
held  by  Lord  Kenyan  to  be  a  competent  witness,  his  lordship  observing 
that  the  objection  had  been  long  since  overruled  in  a  case  in  Sir  J.  i?ur- 
rows*  Reports,  soon  after  Lord  Mansfield* s  coming  ihto  the  court,  in  cases 
of  bribery.  (Railing's  case,^  Sayer,  289) ;  Teasdale's  case,  3  Esp.  68* 
It  is  said  by  Mr.  Justice  Bayley,  delivering  the  judgment  of  the  court,  in 
Williams's  case,  9  B.  and  C.  559  (<i),  that  Lord  Kenyan  seems  to  have 
considered  the  term  ^' informer,"  in  the  21  Geo.  3,  as  equivalent  to  the 
term  ^^  person  discovering,"  in  2  Geo.  2,  c.  24,  and  as  it  has  been  held  that 
the  legislature  must  have  decided  that  the  person  designated  as  ^^  the  per- 
son discovering"  in  the  one  case  should  be  a  witness,  it  must  be  taken  to 
have  had  the  same  intention  as  to  the  person  designated  by  the  word  ^'  in- 
former" in  the  other. 

But  where  the  penalty  is  recoverable  on  the  indictment  itself,  and  the 
informer  is  not  driven  to  a  suit,  and  is  not  rendered  competent  by  the  con- 
struction of  the  statute,  his  title  to  the  penalty  gives  such  an  interest  in  the 
event  of  the  prosecution  as  will  incapacitate  him  (1).  Thus  a  conviction 
for  deer-stealing  was  quashed,  because  ^'the  same  person  was  both  [*132  ] 
informer  and  witness,  and  entitled  to  a  part  of  the  penalty.  Tilly's  case, 
1  Str.  316  ;  Piercy's  case,  Andr.  18 ;  Blaney's  case.  Id.  240.  S.  P.  So 
upon  an  information  on  the  stat.  17  Geo.  2,  c.  46,  for  having  naval  stores 
in  possession,  the  informer,  who  was  entitled  to  a  moiety  of  the  penalty 
given  by  the  act,  was  rejected  as  incompetent  by  Lord  Kenyan.  Black- 
man's  case,  1  Esp.  96,  sed  vide  post.  But  where  the  statute  gives  the 
court  power  either  to  fine  or  imprison,  a  person  who  would  be  entitled  to 
a  portion  of  the  fine  is  a  competent  witness.  Thus  upon  an  indictment 
on  the  above  mentioned  statute,  17  Geo.  2,  which  occurred  soon  after  the 
decision  of  Blackman's  case,  (supra,)  Lord  Kenyan  said,  that  since  that 
decision,  he  had  considered  the  objection  to  the  informer  being  a  witness 
on  the  ground  of  interest ;  that  the  statute  having  given  a  discretionary 
power  to  the  Sourt  to  inflict  a  corporal  punishment,  or  to  impose  a  fine,  it 

(1)  An  informer,  unless  saved  by  the  statute,  or  from  the  necessity  of  the  case  is  not  compe* 
tent,  but  may  become  so  by  a  release.  City  Council  v.  Hay  ward,  2  Nott  and  M*C.  SOS- 
Van  £your«.  The  State,  Id.  ^)09,  n.  But  not  by  an  assignment  of  his  interest.  Comm.  v. 
Hargesheimer,  1  Ashmead,  413. 

(a)  Eng.  Com.  L.  Rep.  zvii.  440.    (&)  id. 
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was  only  in  case  a  fine  was  imposed  that  the  witness  could  expect  to  de* 
rive  any  benefit,  and  that  was  uncertain,  as  depending  upon  the  judgment 
of  the  court,  but  he  was  now  of  opinion  that  the  objection  went  to  the 
credit,  and  not  to  the  competency  of  the  witness.  Cole's  case,  1  Esp. 
169 ;  Peake,  217. 

In  many  cases  informers  entitle^  to  receive  penalties,  are,  notwithstand- 
ing, made  competent  witnesses  hy  the  express  provisions  of  varipusMat- 
utes.  Thus  by  the  3  and  4  Wm.  4,  c.  53,  s.  113,  for  the  prevention  of 
smuggling,  it  is  enacted,  that  if  upon  any  trial  a  question  shall  arise,  whe- 
ther any  person  is  an  officer  of  the  army,  navy,  or  marines,  beings  duly 
authorized  and  on  full  pay,  or  officer  of  customs  or  excise,  evidence  of  his 
having  acted  as  such  shall  be  deemed  sufficient,  and  such  person  shall  not 
be  required  to  produce  his  commission  or  deputation,  unless  sufJicieDt 
proof  shall  be  given  to  the  contrary ;  and  every  such  officer  and  any  per- 
son acting  in  his  aid  or  assistance,  shall,  be  deemed  a  competent  witness 
upon  the  trial  of  any  suit  or  information,  on  account  of  any  seizure  or 
penalty  as  aforesaid,  notwithstanding  such  officer  or  other  person  may  be 
entitled  to  the  whole  or  any  part  of  such  seizure  or  penalty. 

So  in  the  statute  32  Geo.  3,  c.  56,  for  preventing  counterfeit  certificates 
of  servants'  charactefs,  and  in  33  Geo.  3,  c.  75,  s.  17,  and  1  and  2  Vict, 
c.  79,  s.  26,  for  regulating  hackney  coaches,  similar  provisions  rendering 
the  informer  comf)etent  are  contained.  So  also  by  statute  27  Geo.  3,  c 
29,  tlie  inhabitants  of  every  parish,  lownship,  or  place,  shall  be  deemed 
and  taken  to  be  competent  witnesses  for  the  purpose  of  proving  the  com- 
mission of  any  offence  within  the  limits  of  such  parish,  township,  or  place, 
notwithstanding  the  penalty  incurred  by  such  oflTence,  or  any  part  thereof, 
is  or  may  be  given,  or  applicable  to  the  poor  of  such  parish,  township,  or 
place,  or  otherwise,  for  the  benefit  or  use,  or  in  aid  or  exoneration  of  such 
parish,  township,  or  place.  Provided  always,  that  nothing  in  this  act  con- 
tained, shall  extend  to  any  action  or  proceeding,  in  which  the  penalty  or 
penalties  to  be  recovered,  shall  exceed  the  sum  of  twenty  pounds.  See 
Davis's  case,  6  T.  R.  177. 

[  *133  ]  *Where  a  penalty  is  imposed  by  statute,  and  the  whole  or  part 
is  given  to  the  informer,  who  becomes  entitled  to  it  upon  the  conviction, 
he  is  an  incompetent  witness^  unless  rendered  competent  by  the  statute. 
Tiller's  case,  1  Stra.  315  ;  Stone's  case,  2  Ld.  Raym.  1545. 

Inhabitants,  when  competent.]  The  rule  with  regard  to  the  compe- 
tency of  inhabitants,  is  thus  laid  down  by  Chief  Baron  Gilbert.  '^  The 
men  of  one  county,  city,  hundred,  town,  corporation,  or  parish,  are  evi- 
dence in  relation  to  the  rights,  privileges,  immunities,  and  affairs  of  such 
town,  &c.,  if  they  are  not  concerned  in  private  interest,  in  relation  there- 
to, nor  advantaged  by  such  rights  and  privileges,  as  they  assert  by  their 
attestation.  Men  of  a  county  are  evidence  on  an  indictment  for  not  re- 
pairing a  bridge,  whether  it  be  in  repair  or  not,  for  they  are  perfectly 
indifferent,  because  it  is  equal  to  every  man  that  the  bridge,  for  conven- jl 
ienc6  of  passage,  should  be  repaired  where  it  is  necessaly,  as  that  they 
should  not  be  put  to  unnecessary  charge ;  for  every  man,  for  the  con- 
venience of  his  own  passage,  is  concerned  to  uphold  the  bridge,  and  can- 
not be  thought  to  create  a  useless  charge,  so  that  he  is  perfectly  iiidi- 
ferent,  being  equally  interested  ;  but  the  men  of  a  county  cannot  be  sworn 
in  a  cause  relating  to  the  bounds  of  the  county,  in  a  suit  depending  be- 
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tween  that  and  another  county,  carried  on  at  the  county  charge,  because 
every  man  is  in  such  a  case  concerned  to  prevail  in  point  of  interest." 
Giib.  £v.  126.  Some  doubt,  however,  existing  with  regard  to  the  ad* 
inissibility  of  the  evidence  of  inhabitants,  on  indictments  for  not  re- 
pairing decayed  bridges  and  highways  against  private  persons  or  bodies 
politic  or  corporate,  the  stat.  1  Ann.  st.  1,  c.  18,  s.  13,  reciting,  that  such 
witnesses  had  been  rejected,  enacts,  that  in  all  informations  and  indict- 
ments to  be  brought  and  tried  in  any  of  his  M<ijesty's  courts  of  record  at 
Westminster,  or  at  the  assizes,  or  quarter  ifcssions  of  the  peace,  the  evi- 
dence of  the  inhabitants,  being  credible  witnesses,  or  any  of  them,  of  the 
town,  corporation,  county,  riding,  or  division,  in  which  such  decayed 
bridge  or  highway  lies,  shall  be  taken  and  admitted  in  all  such  cases  in  the 
courts  aforesaid,  any  custom,  rule,  order,  or  usage  to  the  contrary,  notwith- 
standing. 

The  inhabitants  of  the  huqdred  could  not,  before  the  stat.  8  Geo.  2,  e. 
16,  8.  15,  have  been  competent  witnesses  for  the  defence  in  an  action  on 
the  (repealed)  statute  of  Winton,  Gilb.  Ev.  127,.  but  by  the  statute  of 
Geo.  2  they  were,  rendered  competent. 

By  the  13  Geo.  3,  c.  78,  s,  76,  any  inhabitant  of  any  parish,  township, 
or  place,  in  which  any  offence  should  be  committed  contrary  to  that  act, 
should  be  deemed  a  competent  witness,  notwithstandmg  his  or  her  being 
such  inhabitant.  And  by  sect.  68  the  surveyor  of  any  parish,  township, 
or  place,  should  be  deemed  in  all  cases  a  competent  witness  relative  to  the 
execution  of  the  act,  notwithstanding  his  salary  might  arise  in  part  from 
the  forfeitures  and  penalties  thereby  inflicted. 

By  the  general  rule  of  law  the  rated  inhabitants  of  a  parish  are  not 
competent  witnesses  for  the  defence,  in  an  indictment  for  not  *re-  [  ^"134  ] 
pairing  a  highway.  Diet,  per  Lord  Ellenbarough^  I  B,  and  A.  66  ;  Phill. 
£v.  134,  8th  ed.;  1  Russ.  334;  2  Russ.  602.  Upon  an  indictment 
against  the  inhabitants  of  a  township j  for  not  repairing  a  highway,  the  de- 
fendants pleaded  that  one  R.  was  bound  ralione  tenunty  to  repair.  To 
prove  this,  an  inhabitant  of  the  township  was  called,  who  was  not  an  oc- 
cupier of  land  there,  and  consequently  not  rated  to  the  poor ;  but  Lord 
Xeny<m  rejected  him  as  being  directly  interested  in  the  event  of  the  suit, 
because  if  there  should  be  a  verdict  against  the  defendants,  the  witness,  as 
an  inhabitant,  would  be  liable  to  the  payment  of  the  fine ;  and  also  any 
inhabitant  was  liable  to  the  statute  duty.  R.  v.  Inhab.  Wheaton,  Aston, 
Serjt.  William's  MSS. ;  1  Stark.  Ev.  144,  2d  ed.  But  where  a  penalty 
was  given  to  the  poor  of  a  parish,  as  the  recovery  of  the  penalties  only 
went  to  relieve  such  persons  as  were  actually  rated  to  the  relief  of  the 
poor,  an  inhabitant  of  the  parish,  though  omitted  from  the  rate,  for  the 
very  purpose  of  giving  evidence,  was  decided  to  be  a  competent* wit- 
ness. R.  V.  Inhab.  Kirdford,  2  East,  559.  So  a  parishioner  paying  rates 
was  held  to  be  a  competent  witness  in  an  action  defended  by  an  order  of 
vestry,  directing  the  costs  to  be  defrayed  out  of  the  rates,  such  order  being 
illegal.     Yates  v.  Lance,  6  Esp.  132  (1). 

By  the  54Treo.  3,  c.  107,  s.  9,  rated  inhabitants  are  rendered  compe- 

—  ■  - 1       -  -■  —  -^— ■ 

(1)  Falls  and  al.  v.  Belknap,  2  Johns.  165.  Canning  f.  Finkham,  Adams,  353.  Orange  v. 
Springfield,  1  Southard,  186.  Schenck  v.  Corshen,  1  Coxe,  189.  Mayayille  v.  Shultz,  3  Da- 
na, 11.  MeUiodiBt  Church  v.  Wood,  Wright,  12.  Stewart  v.  Saybrook,  Id.  374.  In  an  ac- 
tion by  one  state  in  the  courts  of  another,  the  inhabitants  of  the  state  axe  competent.  Con- 
necticut V.  Bmdish,  14  Msm.  296.    1  Stark.  £v.  New  Ed.  145,  note. 
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tent  witnesses  (among  other  things)  ^^  in  any  matter  relating  to  such  rates 
or  cesses."  There  have  been  various  contradictory  decisions  upon  the  ef- 
fect of  this  statute,  but  it  has  recently  been  held  (overruling  Oxenden  v. 
Palmer,  2  B.  and  Ad.  236  (a),  and  Rex  v.  Bp*  Auckland,  1  A.  and  E. 
744  (6)  ;)  that  a  rated  inhabitant  is  a  competent  witness  for  his  parish 
under  the  above  act  in  an  ejectment  respecting  parish  property.  Doe  t;. 
Adderley,  3  N.  and  P.  629 ;  Doe  v.  Bowles,  Id.  632. 

By  the  recent  Highway  Act,  4  and  5  Wm.  4,  c.  50  (repealing  the  13 
G.  3,  c.  78,  and  other  statutes)  it  is  enacted,  s.  100,  that  no  person  shall 
be  deemed  incompetent  to  give  evidence,  or  be  disqualified  from  giving 
testimony  or  evidence  in  any  action,  suit,  prosecution,  or  other  legal  pro- 
ceedings to  be  brought  or  had  in  any  court  of  law  or  equity,  or  before  any 
justice  or  justices  of  the  peace,  under  or  by  virtue  of  that  act,  by  reason 
of  being  an  inhabitant  (which  by  the  interpretation  clause,  s.  5,  includes 
any  person  rated  to  the  highway  rate)  of  the  parish  in  which  any  offence 
shall  be  committed,  or  of  being  a  treasurer,  clerk,  surveyor,  district  sur- 
veyor, or  assistant  surveyor,  collector,  or  other  offiqer  appointed  by  virtue  of 
that  act,  nor  shall  such  testimony  or  evidence  for  any  of  the  reasons  afore- 
said be  rejected  or  liable  to  be  questioned  or  set  aside. 

Also  by  the  general  Turnpike  Act,  3  Geo.  4,  c.  126,  s.  137,  any  inhab- 
itant of  any  parish,  township,  or  place,  in  which  any  offence  shall  be  com- 
mitted contrary  to  that  act  shall  not  be  deemed  an  incompetent  witness  by 
reason  of  being  such  inhabitant.  And  by  the  4  Geo.  4,  c.  95,  s.  84,  no 
person  shall  be  deemed  incompetent  to  give  evidence  in  any  action,  suit, 
prosecution,  or  other  legal  proceedings  to  be  brought  or  had  in  any  court 
[  *135  ]  of  law,  or  before  any  justice,  under  *or  by  virtue  of  any  act  for 
making  or  maintaining  any  turnpike  road,  or  the  3  Geo.  4,  c.  126,  or  that 
act,  by  reason  of  being  a  trustee  or  commissioner  of  such  road,  or  a  mort- 
gagee or  creditor  of  the  tolls  thereof,  or  a .  farmer,  lessee,  or  collector  of 
such  tolls^  or  a  treasurer,  or  clerk,  or  surveyor,  or  other  officer  under  such 
act.     See  further,  post,  titles  Bridges,  Highways. 

Bail  incompetenl.]  In  criminal  as  well  as  in  civil  cases,  persons  who 
have  become  bail  are  incompetent  witnesses  for  the  defence.  Thus  on 
the  trial  of  John  Hampden  for  a  misdemeanor.  Sir  Henry  Hobart  was 
called  as  a  witness  for  the  defendant,  and  objected  to  on  the  ground  of 
his  being  bail,  and  the  objection  was  allowed  ;  for  the. bail  is  exhonerated 
from  his  recognizance  on  the  discharge  of  his  principal ;  but  it  was  said 
that  the  bail  might  be  changed,  in  order  to  make  him  a  good  witness. 
Hampden's  case,  3  St.  Tr.  842,  fo.  ed. ;  1  M'Nally,  Ev.  59. 

Interesty  how  removed,]  Where  the  incompetency  of  a  witness  de- 
pends upon  a  pecuniary  or  other  interest,  with  which  he  is  capable  of 
parting,  it  may  be  removed  by  a  release  or  other  proper  mode.  Thus  be- 
fore the  passing  of  the  9  Geo.  4,  c.  32,  (which  rendered  the  prosecutor  in 
cases  of  forgery  a  competent  witness,  vide  antey  129)  a  release  from  the 
holder  of  a  promissory  note,  to  the  supposed  drawer,  in  whose  name  it  was 
forged,  rendered  the  latter  a  competent  witness  to  prove  the  forgery. 
Akehurst's  case,  1  Leach,  150.     So  if  the  supposed  obKgor  of  a  bond  had 

(a)  Eng.  Com.  L.  Rep.  zzii.  64^    (b)  Id.  zzviii.  197. 
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been  released  by  the  supposed  obligee.  Dodd's  case,  2  East,  P.  C.  1003  ; 
1  Leach,  155  (I). 

It  may  also  be  shown  that  the  witness,  though  once  interested,  has  be* 
come  competent  by  payment,  or  other  matter,  discharging  the  mterest. 
Thus  where  -the  party,  whose  name  was  forged  to  a  receipt,  had  recovered 
the  money  from  the  prisoner,  he  was  held  to  be  competent.  Well's  case, 
B.  N.  P.  289;  12  Vin.  Ab.  23  ;  1  Stark.  Ev.  127,  2d  ed.  (2). 

If  the  party  wisiiing  to  call  an  interested  witness,  tenders  a  release  to 
him,  which  fhe  witness  refuses,  he  may  still  be  examined.  Phill.  Ev.  144, 
8th  ed. ;  2  Russell,  378.  So  if  the  witness  himself  tenders  a  release. 
Bent  V.  Baker,  3  T.  R.  35 ;  Goodtitle  v.  Welford,  Dougl.  139. 

The  26th  section  of  the  act  for  the  further  amendment  of  the  law,  3 
and  4  Wm.  4,  c.  42,  relates  only  to  the  competency  of  persons  called  as 
witnesses  on  the  trial  of  cctiona. 


INCOMPETENCY— HUSBAND  AND  WIFE.        [*136] 


General  Rule        -        •        -        -        -    136 
Only  eztendB  to  lawful  husband  and  wife    137 
Evidenoe  of  either  admissible  in  collat- 
eral proceedings,  although  it  tends  to 


criminate  the  other  -  -  -  -  137, 
Cases  where  the  husband  or  wife  has 

been  held  incompetent       •'        -        -  138 

Cases  of  jiersonal  violence     -        -        -  1 39 


General  rule.]  Husband  and  wife  are  in  general  incompetent  witnesses, 
either  for  or  against  each  other,  on  the  ground  partly  of  policy,  and  partly 
of  identity  of  interest.  The  circumstance  of  one  of  the  parties  being  called 
for  or  against  the  other,  makes  no  distinction  in  the  law.  When  the 
testimony  of  either  is  admissible  against,  it  is  likewise  admissible  infavar 
of  J  the  other  (3).     Serjeant's  case,  Ry.  and  Moo.  N.  P.  C.  352  (a). 

The  declarations  of  husband  and  wife  are  subject  to  the  same  rule  of 
exclusion  as  their  viva  voce  testimony  (4).     See  Phill.  Ev.  172,  8th  ed. 

(1)  The  release  to  the  witness  is  conclusive  to  the  Court.  Barnes  v.  ])all,  1  M^ss.  73.  A 
release  after  deposition  taken  doos'not  render  it  admissible.  Heyl  v.  Burling,  1  Caines,  14. 
Nor  after  examination.  Doty  v.  Wilson,  14  Johns.  378.  But  the  Mritness  must  be  re-examined. 
City  Council  v.  Haywood,  5  Nott  &  M'C.  306.  Wynn  &,  ux.  v.  Williams,  ]  Miner's  (Ala.) 
Rep.  136.    Ten  Eyck  v.  Bill,  5  Wend.  55. 

^)  Where  a  witness  acknowledged  himself  to  have  been  once  interested,  he  was  held  in- 
competent to  prove  his  own  discharge.  Den  v.  Jones,  1  Coxe,  46.  Fay  ^  al.  v.  Green,  1  Aik 
7|.  So  he  cannot  prove  that  he  became  interested  after  the  event  by  his  own  voluntary  actor 
the  act  of  another.  Gill's  Will,  2  Dana,  448;  but  quiere,  see  -post^yjxd.  contra,  Trenchard  v. 
Elderkin,  3  Louis.  294. 

(3)  Sinrder  &  al.  v.  Snyder,  6  Binn.  488.  Daniel  v.  Proctor  &  al.  1  Devereux,  428  ;  Hig- 
den  ».  ITiffden,  6  J.  J.  Marshall,  53.  Though  separated  by  airticles.  Terry  v.  Belcher,  1 
Bailey,  56o.  But  she  has  been  held  competent  for  her  husband  iri  an  action.of  book  debt. 
Stanton  v.  Wilson  &  al.  3  Day's  Cases,  37.  And  in  forcible  entiy  and  detainer,  the  wife  6i 
the  prosecutor  is  a  good  witness  to  prove  the  force,  but  only  the  force.  Resp.  v.  Shryber,  1 
pall.  68.  A  release  to  baron  and  feme,  he  being  absent,  will  make  her  a  good  witness. 
Commonwealth  v.  Brings,  5  Pick.  420. 

(4)  Burger  r.  Tribble,  2  Dana,  383.  Moody  ».  Fulmer,  Wharton's  Dig,  308.  Smith  v. 
Scudder,  11  S.  &  R.  325.     Sacket  v.  May,  3  Dana,  80.    Unless  they  form  a  part  of  the  res 

•     {a)  Eng.  Com.'L.  Rep.  xxi.  453. 
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Bat  although  neither  the  evidence  nor  the  declaration  of  a  wife  are  ad- 
missible against  the  husband  on  9  criminal  charge,  yet  observations  made 
by  her  to  him  upon  the  subject  of  the  offence,  to  which  he  gives  noanswer, 
or  an  evasive  reply,  are  receivable  in-  evidence  as  an  implied  admission  on 
his  part.  Smithies'  case,  5  C.  and  P.  332(a)  ;^  Bartlett's  Case,  7  C.  and 
P.  832  (fr).  So  what  a  prisoner  is  overheard  to  say  to  his  wife,  or  to  him- 
self, is  evidence  against  him.     Simon's  case,  6  C.  and  P.  510  (c). 

In  a  civil  case,  Lord  Hardwicke  refused  to  permit  th^  plaintifl^'s  wife  to 
be  examined,  thougli  with  the  consent  of  the  defendant ;  Barker  v,  Dixie, 
cases  temp.  Hard.  264  ;  but  in  a  later  case,  (where  the  above  decision  was 
not  cited,)  Best,  C.  J.,  said,  be  would  permit  the  defendant's  wife  to  be 
examined  with  the  consent  of  her  huSband,  who,  however,  refused  to  give  ^ 
it.     Pedley  v.  Wellesley,  3  C.  and  P.  558  (rf). 

Where  the  relation  of  husband  and  wife  has  once  subsisted,  the  one  is 
inadmissible  for  or  against  the  other,  even  after  the  relation  has  ceased, 
with  respect  to  matters  which  occurred  during  the  continuance  of  the  re- 
lation (1).  Thus,  where  a  woman,  divorced  by.act  of  parlianrient,  and 
married  again,  was  called  to  prove  a  contract  by  her  former  husband,  she 
was  rejected  by  Lord  Alvanley,  If  she  might  be  a  witness,  his  Lordship 
observed,  in  a  civil  proceeding,  she  might  equally  be  so  in  a  criminal  pro* 
ceeding ;  and  it  never  could  be  endured,  that  the  confidence  which  the 
law  had  created,  whilst  the  parties  remained  in  the  most  intimate  of  all  re- 
lations, should  be  broken,  whenever  by  the  misconduct  of  one  party  the 
[  *137  ]  ^relation  has  been  dissolved.  Monroe  v.  Twisleton,  Peake,  Ev. 
App.  xci,  5th  ed.  Upon  the  authority  of  this  case,  Best^  C.  J.,  rejected 
the  testimony  of  a  widow  called  to  prove  a  conversation  between  herself 
and  her  late  husband.  Doker  v.  Hasler,  Ry.  and  M.  N.  P.  C.  198  (e)  ; 
sed  vide  Beveridge  r.  Minter,  1  C.and  P.  364  (/),  where  Lord  Tenterden, 
C.  J.,  received  the  evidence. 

Only  extends  to  lawful  husband  and  un/e.J  It  is  only  where  there 
has  been  a  valid  marriage,  that  the  parties  are  excluded  from  giving  evi- 
dence for  or  against  each  other.  Therefore,  on  an  indictment  for  bigamy, 
afkr  proof  of  the  first  marriage^  the  second  wife  is  a  competent  witness 
against  the  husband,  for  the  marriage  is  void.  B.  N.  P.  287  ;  Bac.  Ab* 
Ev.  A.  1 ;  1  East,  P.  C.  469. 

So  where  a  woman  had  married  the  plaintiflT,  and  lived  with  hftiras  his 
wife  during  the  time  of  the  transaction  to  which  she  was  called  to  speak, 
but  had  left  him  on  the-  return  of  a  former  husband,  who  had  been  absent 
from  England  upwards  of  thirty  years,  and  was  supposed  to  be  dead ; 
Faiteson,  J.,  held  that  there  was  no  objection  to  her  giving  evidence  for 
the  defendant.     Wells  v.  Fisher,  1  Moo.  and  R.  99,  S.  C.  5  C.  and  P. 

12(g)- 

gttta.  Park  v.  Hopkins,  2  Bailey,  408.  Thomas  v.  Hargrave,  Wright's  Rep  595.  On  an 
indictment  against  husband  and  wife,  her  admissions  are  good  against  herself,  but  not  against 
him.    Commonwealth  v.  Briggs,  5  Pick.  42U. 

(1)  State  r.  J.  N.  B.  I  Tyler,  %.  States.  Phelps,  2  Tyler,  374.  A  widow  is  not  permitted 
to  testify  to  declarations  made  by  her  husband  during  coverture,  to  contradict  and  impeach 
the  testimony  given  by  him  on  a  former  trial  between  the  parties.  Edgell  v.  Bennett  «&  al. 
7  Verm.  534.  She  is  however  a  competent  witness  as  to  facts  which  happened  during  cover- 
tore*  although  it  would  not  have  been  competent  for  her  husband  to  have  testified  to  them  if 
livuiig.    Ibid.    Coffin  i>.  Jones,  13  Pick.  441. 

la)  £ng.  Com.  L.  Rep.  xxiv.  345.     \h)  Id.  xzxii.  759.     (c)  Id.  xxv.  532.      (d)  Id.  ziv.  448. 

(0  Id.  xxi  416.    (/)  Id.  xi.  421.    {g)  Id.  xxiv.  196. 
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A  woman  who  has  cohabited  with  a  man  as  his  wife,  but  is  not  so  in 
face,  is  a  competent  witness  for  or  against  him*  Bathews  v.  Galindo,  4 
Bingh.610(o).  Although  in  a  case  of  forgery,  Lord  Kenyan  refused  to 
admit  a  woman  as  a  witness  for  the  prisoner,  whom  he  had  in  court  repre- 
sented as  his  wife,  but  on  hearing  the  objection  to  her  competency  taken, 
denied  his  marriage  with  her.  Anon,  cited  by  Richarda,  C.  B.,  Campbell 
V.  Twemlow,  1  Price,  83.  This  decision  can  no  longer  be  considered 
askw. 

Evidence  of  eitJier  admisHble  in  collateral  proceedingSy  although  it 
tends  to.  criminate  the  other.]  It  is  not  in  every  case  in  which  the  hus- 
band or  wife  may  be  concerned,  that  the  other  is  precluded  from  giving 
evidence.  It  was  indeed,  in  one  case,  laid  down  as  a  rule,  founded  upon 
a  principle  of  public  policy,  that  a  husband  and  wife  are  not  permitted  to 
give  evidence,  which  may  tend  to  criminate  each  other  (1).  Per  Ashuratf 
J.,  R.  «•  Cliviger,  2  T.  R.  268.  But  in  a  subsequent  case,  the  Court  of 
King's  Bench,  after  much  argument,  held  titat  the  rule  as  above  stated^ 
was  too  large,  and  tliat  where  the  evidence  of  the  wife  did  not  directly 
criminate  the  husband,  and  never  could  be  used  against  him,  and  where 
the  judgment,  founded  upon  such  evidence  could  not  affect  him,  the  evi- 
dence of  the  wife  was  admissible.  R.  v*  All  Saints  Worcester,  Phill.  £v. 
164,  8th  ed.4  6  M.  and  S.  194.  So  also,  it  was  held  in  a  settlement 
case,  that  a  wife  was  a  competent  witness  to  prove  her  marriage  with  her 
hust)and,  although  he  had  previously  been  examined,  and  proved  a  second 
marriage  with  another  woman.  Lord  Tenterden^  C.  J.,  in  delivering  the 
judgment  of  the  court,  said,  '^  In  deposing  to  this  marriage,  she  did  not 
contradict  any  thing  that  he  (the  husband)  had  said.  I  notice  this  fact, 
but  we  do  not  mean  to  say  that  if  she  *bad  been  called  to  contra-  [*138  J 
diet  what  he  had  sworn,  she  would  not,  in  a  case  like  this,  have  been  a 
competent  witness  to  do  so.  It  is  not  necessary  to  decide  that  point  at 
present."     Rex  r.  Bathwick,  2  B.  and  Ad.  639  (6)  (2). 

A  wife  may  likewise  be  a  witness  in  an  action  between  third  parties, 
not  immediately  affecting  the  interest  of  the  husband,  though  her  evidence 
may  possibly  expose  him  to  a  legal  demand,  as  in  an  action  between  third 
persons  for  goods  sold  and  delivered,  to  prove  that  the  goods  were  sold  on 
her  husband's  credit,  and  not  on  the  credit  of  the  defendant.  Per  King^ 
C.  J.,  WiHiams  v.  Johnson,  1  Str.  204,    Bull.  N.  P.  287,  S.  C. 

But  it  is  settled,  that  neither  husband  nor  wife  is  competent  to  prove 
non-access,  in  whatever  form  the  legal  proceeding  may  be,  and  whoever 
may  be  parties  to  it.  Rex  v.  Rooke,  1  Wilson,  340 ;  Rex  v.  Luffe,  8 
East,  203 ;  Rex  v.  Kea,  1 1  East,  132.  Neither  can  either  be  examined  as 
to  any  collateral  fact  for  the  purpose  of  proving  non-access.  Rex  o.  Stour- 
ton,  5  A.  and  E.  180  (c)  (3). 

Cases  where  husband  or  wife  has  been  held  incompetent.]  On  an  in- 
dictment for  a  joint  assault  against  two,  it  was  proposed  to  examine 
the  wife  of  one  of  the  defendants  in  favor  of  the  other,  but  there  having 

been  material  evidence  given  against  the  husband,  and  it  being  a  joint 

: i . 

(1)  Commonwealth  v.  Shriver,  Wharton's  Dig.  327.    State  v.  Gardiner,  1  Root,  485. 

(2)  Case  of  Francis  &,  al.,  1  Rogers'  Rec.  121.     Edgell  v.  Bennett  &.  al.,  7  Verm.  534. 

(3)  Commonwealth  v.  Shepherd,  6  Binn.  283.    Commonwealth  v.  Wentz,  1  Ashmead,  269. 

(a)  Eng.  Com..L.  Rep.  zt.  88.        (6)  Id.  zzii.  152.    (c)  Id.  xzzi.  312. 
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trespass,  and  impossible  to  separate  the  cases  of  the  two  defendants,  the 
Chief  Justice  refused  to  let  her  be  examined. .  Frederick's  case,  2  Str. 
1095  (1).  On  a  joint  indictment  for  burglary  against  two,  the  wife  of  one  of 
the  prisoners  has  been,  held  incompetent  to  prove  an  alibi  for  the  other,. 
LMthdaU^  J.,  rejected  the  evidence,  on  the  ground  that  it  would  go  to 
show  that  the  witness  for  the  prosecution  was  mistaken  as  to  one  of  the 
prisoners,  and  would  thus  weaken  his  evidence  altogether,  and  benefit  her 
husband.  On  a  case  reserved,  the  judges  thought  the  evidence  rightly 
rejected.  Smith's  case,  1  Moody,  C.  C.  289  (a;.  See  also  Hood's  case.  Id. 
281  (6).  So  upon  an  indictment  for  a  conspiracy,  the  wife  of  one  of  the 
defendants  cannot  be  called  as  a  witness  for  another  defendant.  Locker's 
case,  5  Esp.  107.  Again,  upon  an  indictment  for  a  conspiracy  against 
the  wife  ofW.  S.  and  others,  for  procuring  W.S.  to  marry,  ^66o^f,  C.  J., 
rejected  W.  S.  when  called  as  a  witness  for  the  prosecution.  Serjeant's 
case,  Ry.  and  Moo.  N.  P.  C  352  (c).  But  it  seems  that  if  the  wife  has 
been  connected  with  the  commission  of  the  oflfence,  she  may  be  brought 
into  court  for  the  purpose  of  being  identified.  This  has  been  decided  in 
the  Scotch  law,  where  several  prisoners  were  put  to  the  bar,  charged  with 
stronthrief,  it  was  held. incompetent  to  adduce  the  wife  of  one  against  any 
of -the  others  at  the  bar,  although  she  was  allowed  to  be  brought  into  court 
and  identified  by  the  other  witnesses,  as  the  person  who  had  passed  one  of 
the  stolen  notes.     Law's  case,  Alison,  Prac.  C.  L.  Scot.  533. 

Smith's  case,  supra^  must  be  understood  as  having  been  decided  on  its 
own  peculiar  circumstances,  and  not  as  warranting  the  conclusion  that 
[  *139  ]  where  prisoners  set  up  a. separate  and  distinct  ^defence,  the  wife 
of  one  prisoner  cannot  in  any  case  be  a  witness  for  another  prisoner. 
Phill.  Ev.  160,  8th  ed. 

Where  the  husband  has  previously  been  convicted,  the  wife  isi  a  com- 
petent witness  to  prove  the  offence  against  another  party.  Thus,  on  aa 
indictment  against  B.  for  sheepstealing,  Aldersoriy  B.,  held  that  the  wife 
of  A.,  who  had  been  previously  convicted  of  stealing  the  same  sheep, 
was  a  competent  witness  for  the  prosecution.  The  learned  judge  ob- 
served, that  in  Thurtell's  case,  Mrs.  Probert  was  the  principal  witness 
against  him  after  her  husband  was  acquitted.  William's  case,  8  C.  and 
P.  284(d). 

It  is  a  settled  rule,  that  in  cases  of  bigamy,  the  first  and  lawful  wife  is 
not  a  competent  witness  ;  Grigg's  case.  Sir  T.  Raym.  1  ;  although  the 
second  wife  is,  an/e,  p.  137.  The  law  is  the  same  in  Scotland.  Ali- 
8OO9  Prac.  Cr.  L.  463.  But  the  propriety  of  this  exclusion  is  doubt- 
ed by  an  able  text  writer.  "  Having  once,"  he  says,  ^'  for  just  and 
necessary  reasons,  admitted  an  exception  to  the  general  rule,  in  the  case 
of  a  wife  who  has  sustained  a  personal  injury  from  her  husband,  is  there 
any  principle  on  which  it  can  be  held  not  to  include  that  case  where  the 
injury  to  herself  and  her  family  is  the  greatest,  from  a  desertion  of  them 
both  by  the  head  of  the  family  ?  Nor  is  the  reason  of  exclusion,  found- 
ed on  the  peace  of  families,  here  of  the  slightest  weight,  but  rather  the 
reverse ;  for  a  husband  who  has  been  guilty  of  bigamy,  has.  proved  him- 

L  ^  ' 

^  _ 

(VS  Commonwealth  v.  Eastland,  1  Mass.  15.  That  the  wife  of  one  is  a  material  witness 
for  tne-oUier,  is  sufficient  ground  for  a  separate  trial.  Ibid.  Case  of  Shaw  &  al.,  1  Rogers' 
Rec.  177.    See  People  v.  Colburn,  1  Wheelers'  C.  C.  479.    State  v.  Anthony,  1  M'.Cprd,  MiXy. 

(a)  2  Eng.  C.  C.  289.   (6>  2  Ibid.  281.    (c)  Eng.  Com.  L.  Rep.  xxi.  453.    {d)  Id.  xxx'iv.  391. 
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self  dead  to  all  sentiments  of  that  description,  and  having  already  de- 
serted his  first  wife  for  another  woman,  he  has  given  the  clearest  evi- 
dence that  no  farther  family  dissentions  need  be  apprehended  from  her 
appearing  to  give  evidence  against  him."     Alison,  Prac.  Cr.  L.  463. 

Whether  or  not  the  wife  is  a  competent  witness  against  her  husband  on 
a  charge  of  treason^  appears  to  have  been  doubted.  In  Grigg's  case,  T. 
Raym.  1,  which  was  an  indictment  for  bigamy,  it  was  said,  obiter,  that 
the  wife  could  not  be  a  witness  against  her  husband,  except  in  treason  ; 
but  on  the  other  hand  it  has  been  asserted  that  a  wife  is  not  bound  in  case 
of  high  treason,  to  discover  her  husband's  treason  ;  Brownl.  Rep.  47  ;  and 
there  are  many  authorities  to  the  same  effect  which  appear  to  settle  the 
point.  1  Hale,  P.  C.  301  ;  Hawk.  P.  C.  b.  2,  s.  2,  c.  46,  s.  182;  Bac. 
Ab.  Evid.  A.  I.  See  2  Stark.  Ev.  404,  2d  ed. ;  2  Russ.  607  ;  PhilL  Ev. 
161,  8th  ed. 

Although  by  stat.  6  Geo.  4,  c.  16,  s.  37,  commissioners  of  bankrupts 
are  authorized  to  summon  before  them  the  wife  of  any  bankrupt,  and  to 
examine  her  for  the  discovery  and  finding  out  of  the  estate  of  the  bank-' 
rupt  concealed  by  her,  yet  she.  cannot  be  examined  touching  jthe  bank- 
ruptcy of  her  husband.  12  Vin.  Ab.  11  ;  Ex  parte  James,  1  P.  Wms. 
611.  Her  evidence  being  admissible  only  by  statute,  before  the  commis- 
sioners, she  will  not  be  a  competent  witness  for  or  against  her  husband^ 
on  an  indictment  against  him  for  concealing  his  effects. 

Cases  of  personal  violence,]  It  is  quite  clear  that  a  wife  is  a  competent 
♦witness  against  her  husband,  in  respect  of  any  charge  which  af-  [  ♦HO  ] 
fects  her  liberty  or  person  (1).  Per  Hullock,  B.,  Wakefield's  case,  p. 
157,  Murray's  ed. ;  2  Russ.  606.  Thus  in  Lord  Audley's  case,  who  was 
tried  as  a  principal  in  the  second  degree,  for  a  rape  upon  his  own  wife ; 
the  judges  resolved  that  though  in  a  civil  case,  the  wife  is  not  a  com- 
petent witness,  yet  that  in  a  criminal  case  of  this  nature,  being  the  party 
grieved,  upon  whom  the  crime,  is  committed,  she  is  to  be  admitted  as  a  ' 
witness  against  her  husband.  3  How.  St.  Tr.  414  ;  1  Hale,  P.  C,  301, 
So  on  an  indictment  against  the  husband  for  an  assault  upon  the  wife. 
Azire's  case,  1  Str.  633  ;  B.  N.  P.  287.  So  a  wife  is  always  permitted 
*  to  swear  the  peace  against  her  husband,  and  her  affidavit  has  been  per- 
mitted to  be  read,  on  an  application  to  the  Court  of  King's  Bench,  for  an 
information  against  the  husband,  for  an  attempt  to  take  her  away  by  force^ 
after  articles  of  separation.     Lady  Lawley's  case,  B.  N.  P.  287. 

Upon  an  indictment  under  the  repealed  statute  3  Henv  7,  c.  2,  for  taking 
away  and  marrying  a  woman  contrary  to  her  will,  she  was  a  competent  wit- 
ness to  prove  the  case  against  her  husband  de  facto,  FuUwood's  case,  Cro. 
Car.  488 ;  Brown's  case,  1  Vent.  243  ;  Naagen  Swendsen's  case,  14  How. 
St.  Tr.  559,  575.  And  she  was  consequently  a  witness /or  him.  Perry's 
case,  coram  Gibbs,  1794;.  Hawk.  P.  C.  b.  2,  c.  46,  s.  79,  cited  Ry. 
and  Moo.  N.  P.  C.  253  (a).  But  a  doubt  has  been  entertained,  whether^ 
if  the  woman  afterwards  assent  to  the  marriage,  she  is  capable  of  being  a 
witness.  In  Brown's  case,  (^upra,)  it  is  said  by  Lord  Hale,  that  most 
were  of  opinion  that  had  she  lived  with  him  any  considerable  time,  and  as- 

(1)  Trever's  case,  1  Rogers'  Rec.  107.  Resp.  v.  Hevice  &  al.,  2  Yeates,  114. '  Soule'scase. 
5  Greenl.  407.    Wiggin's  case,  2  Rogers'  Rec.  156.    State  v.  Boyd,  2  HiU,  288. 

«  (a)  Eng.  Ck)m.  L.  Rep.  xxi.  453. 
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scnted  to  the  marriage,  by  a  free  cohabitation,  she  should  no^  have  been 
admitted  as  a  witness  against  her  husband.  1  Hale,  P.  C.  302.  But  Mr. 
Justice  Blackstone,  in  his  Commentaries,  has  expressed  a  contrary  opin- 
ion. 4  Com.  209.  And  the  arguments  of  Mr.  East,  on  the  same  side, 
appear  to  carry  great  weight  with  them.  1  East,  P.  C.  454.  In  a  case 
before  Mr.  Baron  UuUock,  where  the  defendants  were  charged,  in  one 
count,  with  a  conspiracy  to  carry  away  a  young  lady,  under  the  age  of 
sixteen,  from  the  custody  appointed  by  her  father,  and  to  cause  her  to 
marry  one  of  the  defendants :  and  in  another  count,  with  conspiring  to 
take  her  away  by  force,  being  an  heiress,  and  to  marry  her  to  one  of  the 
defendants ;  the  learned  judge  was  of  opinion  that  even  assuming  the 
witness  to  be  at  the  time  of  trial  the  lawful  wife  of  one  of  the  defendants, 
she  was  yet  a  competent  witness  for  the  prosecution,  on  the  ground  of 
necessity,  alt(iough  there  was  no  evidence  to  support  that  part  of  thq,  in- 
dictment which  charged  force  ;  and  also  on  the  ground  that  the  defendant, 
by  his  own  criminal  act,  could  not  exclude  such  evidence  against  himself* 
Wakefield's  case,  257,  Murray's  ed. ;  2  Russ.  605 ;  2  Stark.  £v.  402, 
(n.)  2ded. 

Upon  an  indictment  under  Lord  Ellenborough's  act,  against  a  man  for 
shooting  at  his  wife,  the  latter  was  admitted  as  a  witness  by  Mr.  Baron 
GarraWy  after  consulting  Holroyd^  J.,  upon  the  ground  of  the  necessity  of 
the  case,  and  Mr.  Justice  Holroyd  sent  Mr.  Baron  Garrow  the  case  of  R. 
I  *141  ]  V.  Jagger,  (1  East,  P.  C.  455,)  York  Assizes,  *1797,  where  the 
husband  attempted  to  poison  his  wife  with  a  cake,  in  which  arsenic  was 
introduced,  and  the  wife  was  admitted  to  prove  the  fact  of  the  cake 
having  been  given  her  by  her  husband,  and  Mr.  Justice  Rooke  afterwards 
delivered  the  opinion  of  the  twelve  judges,  that  the  evidence  was  rightly 
admitted.  Mr.  Justice  Holroyd^  however,  said  that  he  thought  the  wife 
could  only  be  admitted  to  prove  facts,  which  could  not  be  proved  by  any 
other  witness.     2  Russ.  106. 

Upon  the  same  principle  that  the  evidence  of  the  wife,  if  living,  would 
be  received  to  prove  a  case  of  personal  violence,  her  dying  declarations 
are  admissible  in  case  of  murder  by  her  husband.  Woodcock's  case,  1 
Leach,  500  ;  John's  case.  Id.  504  (n.) ;  2  Russ.  606  (i).  And  in  simi- 
ler  cases  of  personal  violence,  the  examinations  of  the  party  (husband  or' 
wife)  murdered,  taken  before  a  magistrate,  pursuant  to  the  statute,  would, 
as  it  seems,  be  admissible  against  the  husband  or  wife,  where  the  evidence 
of  the  husband  or  wife,  if  living,  would  have  been  admissible.  See 
M'Nally,  Ev.  175. 


(1)  Feim.^.  Stoops,  Addis.  332, 
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Accomplices  in  general,]     The  evidence  of  persons  who  have  been  ac- 
complices in  the  commission  of  a  crime  with  which  the  prisoner  stands 
charged,  is,  in  general,  admissible  against  him  (1).     This  rule  has  been 
stated  to  be  founded  on  necessity,  since,  if  accomplices  were  not  admitted, 
it  would  frequently  be  impossible  to  find  evidence  to  convict  the  greatest 
oflfenders.     Hawk.  P.  C.  b.  2,  c.  46,  s.  94.     Even  where  the  accomplice 
has  been  joined  in  the  same  indictment  with  the  prisoner,  he  may  still  be 
called  as  a  witness,  before  he  is  convicted.     Id.  s.  95.     It  is  said  that  an 
accomplice  indicted  with  another  is  an  admissible  evidence,  yhe  be  not 
ptU  upon  his  trial.     2  Stark.  Ev.  11,  2d  ed. ;  2  Russell,  597.     In  strict- 
ness, however,  there  does  not  seem  to  be  any  objection  ^  the  admitting 
the  witness  at  any  time  before  conviction.     The  party  that  is  the  witness, 
says  Lord  Hale,  is  never  indicted,  because  that  much  ^weakens  [  *142  ] 
and  disparages  his  testimony,  but  possibly  does  not  wholly  take  away  his 
.testimony.     1  Hale,  P.  C.  305.     It  is  not  a  matter  of  course,  to  admit  an 
accomplice  to  give  evidence  on  the  trial,  even  though  his  testimony  has 
been  received  by  the  committing  magistrates,  but  an  application  to  the 
court  for  the  purpose  must  be  made.     Phill.  Ev.  28,  8th  ed.     The  prac- 
tice, where  the  testimony  of  an  accomplice  is  required  to  prove  the  case 
before  the  grand  jury,  and  he  is  in  custody,  is  for  the  counsel  for  the 
prosecution  to  move  that  he  be  allowed  to  go  before  the  grand  jury,  pledg- 
ing his  own  opinion,  after  a  perusal  of  the  facts  of  the  case,  that  the  tes- 
timony is  essential.     2  Stark.  Ev.  1  i,  2d  ed.     Where  the  accomplice  has 
been  joined  in  the  indictment,  and  before  the  case  comes  on,  it  appears 
that  his  evidence  will  be  required,  the  usual  practice  is,  before  opening  the 
case,  to  apply  to  have  the  accomplice  acquitted.     Rowland's  case,  Ry. 
and  Moo.  N.  P.  C.  401  (a).     Where  the  case  has  proceeded  against  all 
the  prisoners,  but  no  evidence  appears  against  one  of  them,  the  court  will, 
in  its  discretion,  upon  the  application  of  the  prosecutor,  order  that  one  to 
be  acquitted  for  the  purpose  of  giving  evidence  against  the  rest.     Eraser's 
case,  1  M'Nally,  56.     But  the  judges  will  not,  in  general,  admit  an  ac- 
complice, although  applied  to  for  that  purpose  by  the  counsel  for  the  pro- 
sedution,  if  it  appears  that  he  is  charged  with  any  other  felony  than  that 
on  the  trial  of  which  he  is  to  be  a  witness.     This  was  stated  by  Mr.  Jus- 
tice Park  in  several  cases,  on  the  Oxford  Spring  Circuit,  1826.    Car- 
rington's  Supplement,  67,  2d  ed. 

(1)  Brown  v.  The  Commonwealth,  2  Leigh,  769.    At  the  discretion  of  the  Court  apon 
motion  of  the  public  proiecuting  officer.    People  v.  Whipple,  9  Cowen,  707. 

(a)  Eng.  Com.  L.  Rep.  xxi.  471. 
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Where  a  party  had  been  joineii  in  the  indictment,  and  it  was  intended 
to  call  him  as  a  witness  for  the  prosecution,  it  was  formerly  the  practice  to 
enter  a  noli  prosequi  as  to  him.  Ward  v.  Man,  2  Atk.  229.  Where  the 
defendants  were  indicted  for  a  conspiracy,  to  persuade  a  witness  to  absent 
himself  from  the  trial  of  a  person  charged  with  uttering  base  money,  the 
attorney-general  entered  a  noli  prosequi,  as  to  two  of  the  defendants, 
who  were  then  examined  for  the  crown,  and  on  their  evidence  the  others 
wefe  convicted.     Ellis's  case,  sitt.  after  H.  T,  1802,  1  M'Nal.  Ev.  55. 

Principal  f don.]  Upon  an  indictment  against  a  receiver,  the  principal 
felon,  when  not  convicted,  may  be  admitted  as  a^witness  against  the 
defendant  (1).  This  was  allowed  on  the  repealed  statute,  22  Geo.  3,  fs. 
28,  Patram's  case,  2  East,  P.  C.  782  ;  1  Leach,  419,  (n.)'S.  C,  and  in  a 
prosecution  on  the  statute  4,  Geo.  1,  c.  11,  for  taking  a  reward  to  help  to 
stolen  goods.  Wild's  case,  2  East,  P.  C.  783  ;  Haslaaa's  case,  Id.  702  ; 
1  Leach,  418. 

Accomplice — when  competent  for  prisoner.]  It  is  quite  clear  that  an 
accomplice,  not  joined  in  the  indictment,  is  a  competent  witness  for  the 
prisoner,  in  conjunction  with  whom,  he  himself  committed  the  crime  (2), 
And  even  where  they  are  severally  indicted  for  the  same  ofTence,  the  one 
may  be  called  for  the  other.  If  A.  B.  and  C,  says  Lord  HalCy  be  indicted 
of  perjury,  on  three  several  indictments,  6oncerning  the  same  matter,  and 
[  ^IA3  ]  A.  pleAs  not  guilty,  B.  and  C.  '"'may  be  examined  as  witnesses 
for  A.,  for  as  yet  they  stand  unconvicted,  although  they  are  indicted, 
Balmore's.  case,  1  Hale,  P.  C.  305.  So  it  has  been  adjudged  that  such  of 
the  defendants  in  an  information,  against  whom  ho  evidence  has  been 
giyen,  may  be  witnesses  for  the  others.  Bedder's  case,  1  Sid.  237 ; 
Hawk.  P.  C.  b.  2,  c.  46,  s.  98.  The  practice  in  this  case  is  to  apply  to 
court  to  permit  the  issue,  as  to  the  in  tended,  witness,  to  go  immediately  to 
the  jury,  and  he  being  found  not  guilty,  is  then  a  competent  witness.  Fra- 
zer's  case,  1  M'Nal.  Ev.  56!,  Where  two  were  indicted  for  an  assault, 
and  one  submitted  and  was  fined  Is.  and  the  other  pleaded  not  guilty, 
upon  the  trial,  the  chief  justice  allowed  him  to  call  the  other  defendant^ 
the  matter  being  now  at  an  end  as  to  him.  Fletcher's  case,  IStr.  633. 
So  where,  on  a  joint  indictment 'against  two,  one  of  them  pleaded  in 
abatement,  and  there  being  no  replication,  he  was  discharged ;  he  was 
admitted  without  objection  as  a  witness  for  the  other  defendant.  Sher- 
man's case,  cases  temp.  Hardw.  303.  However,  in  a  case  before  Lord 
EUenborough,  in  which  the  foregoing  decisions  were  not  cited,  his  lord- 
ship ruled,  on  an  indictment  for  a  misdemeanor,  that  a  defendant  who  had 
suffered  judgment  by  default,  could  not  be  called  by  another  defendant. 
"  In  the  case  of  a  joint  indictment,"  he  observed,  "against  several  for  a 
joint  offence,  I  have  never  known  this  evidence  offered,  and  I  think  it  can- 
not be  admitted.  To  allow  this  evidence,  would  go  to  every  criminal  case, 
for  if  two  were  indicted,  one,  by  suffering  judgment  by  default,  might  pro- 
tect the  other.  •  There  is  a  community  of  guilt:  they  are  all  engaged  in  an 
unlawful  proceeding ;  the  offence  is  ^||^  offence  of  all,  not  the  act  of  ai) 
individual  only."     Lafone's  case,  5  Esp.  154.     It  may  be  observed,  that 

(1)  I'eople  V.  Whipple,  9  Cowen,  707. 

(2)  U.  StateB  V.  Henry,  4  Wash.  C,  G.  Rep.  428. 
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the  reasons  here  given  would  exclude  the  evidence  of  an  accomplice  in 
every  case,  virhen  tendered  for  the  prisoner.  See  also  Mr.  Phillips's  re- 
marks upon  this  case,  Phill.  Ev.  70,  8th  ed.  (I) 

Accomplice-^promiae  of  pardon.]  Although  Lord  Hale  thought  that 
if  a  man  had  a  promise  of  pardon  if  he  gave  evidence  against  one  of  his 
confederates,  this  disabled  his  testimony,  2  Hale,  P.  C.  280,  yet  it  is  now 
fully  settled  that  such  a  promise,  however  it  may  affect  the  credibility  of 
the  witness,  will  not  destroy  his  competency.  Tonge'scase,  Kelynge,  18  ; 
Phill.  Ev.  26,  8th  ed.  The  rule  is  thus  laid  down  by  Mr.  Serjeant  Haw- 
kins. It  has  been  ruled,  that  it  is  no  good  exception,  that  a  witness  has 
the  promise  of  a  pardon  or  other  reward,  on  condition  of  his  giving  his 
evidence,  unless  such  reward  be  promised,  by  way  of  contract  for  giving 
such  and  such  particular  evidence,  or  full  evidence,  or  any  way  in  the 
least  to  bias  him  to  go  beyond  the  truth,  which,  not  being  easily  avoided, 
in  promises  or  threats  of  this  kind,  it  is  certain  that  too  great  caution 
cannot  be  used  in  making  them.  Hawk,  b.  2,  c.  46,  s.  135.  Vide  ante, 
197,  128. 

Accomplice — effect  of  his  evidence.]  A  conviction  on  the  testimony  of 
an  accomplice,  uncorroborated,  is  legaK  This  point  having  been  reserved 
in  a  case  tried  before  BuHer,  J.,  the  twelve  judges  were  *unani-  [  *144  ] 
mously  of  opinion  that  an  accomplice  alone  is  a  competent  witness,  and 
that  if  the  jury,  weighing  the  probability  of  his  testimony,  think  him  wor- 
thy of  belief,  a  conviction  supported  by  such  testimony  alone,  is  perfectly 
legal.  Attwood's  case,  1  Leach,  464 ;  Durham's  case,  Id.  478 ;  1  Hale, 
P.  C.  304,  305  ;  Jones's  case,  2  Camp*  132.  Per  Lord  Denman,  Hast- 
ing's  case,  7  C.  and  P.  152  (a)  ;  per  Alderson,  B.,  Wilks'  case,  Id.  273. 
This  rule,  however,  is  in  practice  subjected  to  much  limitation ;  <'  Judges," 
observes  Lord  Ellenborough,  ^Mn  their  discretion,  will  advise  a  jury  not 
to  believe  an  accomplice  unless  he  is  confirmed,  or  only  in  so  far  as  he  is 
confirmed ;  but  if  be  is  believed,  his  testimony  is  unquestionably  sufiicient 
to  establish  the  fact  he  deposes  to."  Jones's  case,  2  Camp.  *  132.  So 
where,  on  an  indictment  for  highway  robbery,  an  accomplice  only  was  cal- 
led, the  court,  though  it  was  admitted  that  such  evidence  was  legal, 
thought  it  too  dangerous  to  permit  a  conviction  to  take  place,  and  the 
prisoners  were  acquitted.  Jones  and  Davis's  case,  1  Leach,  479  (n.) 
The  practice,  therefore,  is  for  the  court  to  direct  the  jury  in  such  cases  to 
acquit  the  prisoner,  unless  in  some  respects  the  evidence  is  confirmed  (2). 

Accomplice — effect  of  his  evidenc&--confirmation.]     Although  in  prac- 

«  .  (1)  Defendants  jointly  indicted  for  a  riot,  cannot  be  witnesses  for  or  affainst  each  other,  un- 
til they  are  discharged  from  the  prosecution  or  convicted.  The  State  v.  iVfooney  &  al.,  1  Yer- 
ger,431. 

@  Case  of  Brown  &  al.,  2  Rogers'  Rec.  38.  People  v.  Reeder,  1  Wheelers'  C.  C.  418. 
M'Dowel's  case,  5  Rogers'  Rec.  94.    Note  to  2  Starkie,  12,  New  Ed. 

On  a  charge  of  steeling  two  sheep,  an  accomplice  stated  that  the  prisoner  stole  them  him- 
self, and  to  confirm  his  evidence  was  given  that  a  quantity  of  mutton  was  found  in  the  house 
of  the  prisoner's  father  (where  he  resided),  which  corresponded  in  size  with  parts  of  the  stolen 
sheep.  Fatteson,  J.,  held  this  was  a  sufficient  confirmation  of  the  accomplice  to  be  left  to  the 
jury,  but  that  if  the  confirmation  had  merely  gone  to  the  extent  of  confirming  the  accomplice 
«8  to  matters  connected  with  himself  only,  it  would  not  have  been  sufficient.  Birkett's  case, 
8  C.  &  P.  732  (6). 

(a)  Eng.  Com.  L.  Rep.  xxxii.  475.     {h)  Id.  xxxiv.  608 
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tice,  ill  order  to  give  it  effect,  tlie  evidence  of  an  accomplice  requires  con- 
firmation, it  is  obvious  that  it  cannot  be  required  to  be  confirmed  in  every 
particular,  for  if  that  were  requisite,  his  testimony  would  be  better  omitted 
altogether.  Even  in  Scotland,  where  the  evidence  of  an  accomplice  unsup- 
ported is  insufficient  to  convict,  a  confirmation  of  his  testimony  on  certain 
parts  of  the  case  is  all  that  is  required.  "  The  true  way,"  says  an  eminent 
writer  on  the  criminal  law  of  Scotland,  "  to  test  the  credibility  of  a  aocius 
is,  to  examine  him  minutely  as  to  small  matters,  which  have  already  been 
fully  explained  hy  previous,  unsuspected  witnesses,  and  on  which  there  is 
no  likelihood  that  he  could  think  of  framing  a  story,  nor  any  probability 
that  such  a  story,  if  framed,  would  be  consistent  with  the  facts  previously 
deposed  to  by  unimpeachable  witnesses.  If  what  he  says  coincides  with 
what  has  previously  been  established,  in  the  seemingly  trifling,  but  really 
important  matters,  the  presumption  is  strong  that  he  has  also  spoken  truly 
in  those  important  points  which  diiectly  concern  the  prisoner;  if  it  is 
contradicted  by  these  witnesses,  the  inference  is  almost  unavoidable,  thai 
he  has  made  up  a  story,  and  is  unworthy  of  credit  in  any  particular.''  Ali- 
son's Prac.  of  the  Crim.  Law  of  Scotl.  157.  The  rule  upon  the  subject 
which  has  generally  been  laid  down  is,  that  if  the  jury  are  satisfied  that  he 
speaks  truth  in  some  material  part  of  his  testimony,  in  which  they  see 
him  confirmed  by  unimpeachable  evidence,  this  may  be  a  ground  for  their 
believing  that  he  also  speaks  truth  in  other  parts,  as  to  which  there  may 
be  no  confirmation.  So  far  all  the  authorities  agree ;  but  the  point  upon 
which  a  diiference  of  opinion  and  of  practice  appears  to  have  prevailed  is, 
as  to  the  particular  part  or  parts  of  the  accomplice's  testimony,  which  ought 
[  *145  ]  to  be  confirmed.  Phill.  *Ev.  33,  8th  ed.  Where,  on  the  trial  of 
several  prisoners,  an  accomplice  who  gave  evidence  was  confirmed  in  his 
testimony  with  regard  to  some  of  the  prisoners,  but  not  as  to  the  rest, 
Bayley,  J.,  informed  the  jury  that  if  they  were  satisfied  by  the  confirma- 
tory evidence,  that  the  accomplice  was  a  credible  witness,  they  might  ^act 
upon  his  testimony  with  respect  to  others  of  the  defendants,  though  as  far 
as  \\\a  evidence  affected  them,  he  had  receivcTd  no  confirmation  ;  and  aU 
the  defendants  v^ere  convicted.  Dawber's  Gase,'3  Stark.  N.  P.  C.  34  (a). 
On  the  other  hand,  in  a  case  of  great  importance,  where  an  accomplice 
swearing  positively  to  several  prisoners  was  confirmed  as  to  some,  and 
not  confirmed  as  to  others,  Vaughan^  B.,  recommended  the  jury  to  ac- 
quit the  latter,  and  they  were  accordingly  acquitted,  while  those  as  to 
whom  the  accomplice  was  confirmed  were  convicted  and  executed.  Field's 
case,  Berks  Spring  Assizes,  1838  ;  Diet.  Sess.  Pract.  482,  4th  ed.  Upon 
the  principle  laid  down  in  Dawber's  case,  the  judges  held  that  an  accom- 
plice did  not  require  confirmation  as  to  the  pefrson  he  charged,  if  he  was 
confirmed  as  to  the  particulars  of  his  story.  Birkett's  case,  Russ.  and 
Ry.  251  (6)  ;  but  see  Mr.  Starkie's  observations,  2  Ev.  12  (n.)  The 
above  decision  has  been  greatly  shaken,  if  not  overruled,  by  later  author- 
ities. In  Addis's  case,  6  C.  and  P.  388  (c),  Patteson,  J.,  said,  "  The 
/^corroboration  of  an  accomplice  ought  to  be  as  to  some  fact  or  facts,  the 
truth  or  falsehood  of  which  goes  to  prove  or  disprove  the  ofience  charged 
against  the  prisoner."  So  wher^  it  was  proposed  on  the  part  of  the  prose- 
cution to  confirm  the  accomplice  as  to  the  mode  in  which  the  felony  was 
committed,  fViUiams^  J.,  said  that  something  ought  to  be  proved  tending  to 

(«)  Eng.  Com.  L.  Rep.  xiy.  153.    (b)  1  Eng  C.  C.  851.    (c)  Eng.  Com.  L.  Rep.  xxv.  452. 
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bring  the  matter  home  to  tite  prisoners,  and  that  proving  by  otiier  wit- 
nesses that  the  robbery  was  committed  in  the  way  described  by  the  ac- 
com])Iice  was  not  such  a  confirmation  as  would  entitle  his  evidence  to 
credit,  so  as  to  affect  other  persons — which  indeed  would  be  no  confirma- 
tion at  all,  since  every  one  would  give  credit  to  a  man  avowing  himself 
a  principal  felon,  for  at  least  knowing  how  the  felony  was  committed. 
Webb's  case,  6  C.  and  P.  595  (a).     In  a  more  recent  case,  Alderson,  \ 
B.,  observed,  that  there  is  a  great  difference  between  confirmations  as  to 
the  circumstances  of  the  felony,  and  those  which  apply  to  the  individuals 
charged ;  the  former  only  prove  that  the  accomplice  was  present  at  the 
commission  of  the  offence  ;  the  latter  show  that  the  prisoners  were  con- 
nected with  it.     The  learned  baron  in  summing  up  said,  the  confirmation 
of  the  accomplice  as  to  the  commission  of  the  felony  was  really  no  con- 
firmation at  all,  and  that  the  confirmation  which  he  always  advised  juries  to 
require,  was  a  confirmation  of  the  accomplice  in  some  fact  which  went  to 
fix  the  guilt  on  the  particular  persons  charged.     After  stating  the  facts  of  f 
the  case  as  affecting  the  two  prisoners,  the  same  judge  told  the  jury, 
that  if  they  thought  the  accomplice  was  not  sufficiently  confirmed  as  to 
one  they  would  acquit  that  one,  and  If  they  thought  he  was  confirmed  as 
to  neither,  they  would  acquit  both.     Wilkes's  case,  7  C.  and  P-.  272  (6). 
In  a  previous  case  before  the  same  learned  baron,  where  a  thief  and  re- 
ceiver were  jointly  indicted,  he  stated  that  confirmation  *as  to  the  [  *146  ] 
thief  did  not  advance  the  case  against  the  receiver.     Moore's  case,  7  C. 
and  P.  270  (c) ;  and  see  Well's  case,  M.  and  M.  326.     In  Farler's  case, 
8  C.  and  P.  106(d).     Lord  Abinger,  C.  B.,  said  he  was  decidedly  of 
opinion,  and  always  had  been  and  would  be,  that  there  must  be  a  cor- 
roboration of  the  accomplice  as  to  the  particular  prisoner.     So  on  an  in- 
dictment for  stealing  a  lamb,  where  the  only  evidence  to  confirm  the 
accomplice's  statement  was  the  finding  of  the  skin  of  the  Iamb  in  the  fi^Id 
where  it  had  been  kept,  Gurfiey,  B.,  held  it  not  sufficient,  and  obsierved, 
that  in  the  majority  of  recent  cases  it  was  laid  down  that  the  confirmation 
should  be  as  to^some  matter  which  went  to  connect  the  prisoner  with  the 
transaction.     Dyke's  case,  8  C.  and  P.  261  (e)  ;  see  also  Kelsey's  2  Lew. 
C.  C.  45. 

According  to  the  authorities  cited  above,  by  which  probably  all  judges 
will  consider  themselves  bound,  the  present  rule  of  practice  is  to  lequire 
the  accomplice  to  be  confirmed  upon  some  point  affecting  the  prisoner 
charged,  and  that  when  several  prisoners  are  jointly  indicted,  the  confir- 
mation must  extend  to  all  of  them  before  all  can  be  safely  convicted. 
''  Indeed,"  observes  Mr.  Phillips,  ^^  it  would  be  difficult  to  assign  a  satis- 
factory ground  for  requiring  confirmation  as  to  a  prisoner  indicted  alone, 
and  dispensing  with  confirmation  as  to  prisoners  jointly  indicted  ;  the  same 
reasons  which  render  confirmation  necessary  in  the  former  case  appear  to 
require  it  in  the  latter :  if  a  distinction  between  the  two  cases  were  to  be 
allowed,  a  prisoner's  acquittal  or  conviction  upon  an  accomplice's  testi- 
mony, might  depend  upon  the  mere  accident  of  his  being  indicted  alone 
or  jointly  with  others."     PhilK  Ev.  37,  8th  ed. 

On  an  indictment  for  manslaughter  at  a  fight,  it  was  objected  that  all 
persons  who  had  been  present  were  principals  in  the  second  degree,  and 

(//.)  Eng.  Com.  L.  Rep.  xxv.556.    (b)  Id.  xxxti.  507.    (c)  Id.  xxxii.507.    (d)  Id.xxxiv.  314. 
°  ^  (e)  Id.  xxxiv.  381. 
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that  their  evidence  ought  to  receive  confirmation  as  in  the  case  of  accom- 
plices, but  Paiteson,  J.,  was  of  opinion  that  they  were  not  such  accom- 
plices as  would  require  any  further  evidence  to  confirm  them.  Hargrove's 
case,  5  C.  and  P.  170  (a). 

Accomplice — confirmation  by  whom.]  The  practice  of  requiring  the 
evidence  of  an  accomplice  to  be  confirmed  appears  to  apply  equally  when 
two  or  more  accomplices  are  produced  against  a  prisoner.  In  at  case 
where  two  accomplices  spoke  distinctly  to  the  prisoner,  lAttledalej  J.,  told 
the  jury  that  if  their  statements  were  the  only  evidence,  he  could  not  ad- 
vise them  to  convict  the  prisoner,  adding,  that  it  was  not  usual  to  convict 
oa  the  evidence  of  one  accomplice  without  confirmation,  and  that  in  his 
opinion  it  made  no  difference  whether  there  were  more  accomplices 
than  one.  Noakes's  case,  5  C.  and  P.  326  (6).  In  a  late  case  it  was 
held  by  Mr.  Justice  Park,  that  a  confirmation  by  the  wife  of  an  accom- 
plice was  insufficient,  as  the  wife  and  the  accomplice  must  be  considered 
as  one  for  this  purposer.  Neale's  case,  7  C.  and  P.  168)(c)  ;  see  also 
Jellyman's  case,  8  C.  and  P.  604  (d). 

Accomplice — situation  of  an  accomplice  when  called  as  a  toitness,] 
[  *I47  ]  *Where  a  prisoner*  arraigned  for  treason  or  felony,  confessed 
the  fact  before  plea  pleaded,  and  appealed  or  accused  others  his  accom- 
plices in  the  same  crime,  this  practice,  which  was  termed  approvement, 
and  which  was  only  admitted  at  the  discretion  of  the  court,  entitled  him 
to  pardon.  But  as  the  practice  of  appeal  in  cases  of  treason  and  fblony 
is  now  abolished  (69  Geo.  3,  c.  46,)  this  consequence  of  it  has  also  ceased. 

The  practice  now  adopted  is,  for  the  magistrate  before  whom  the  ac- 
complice is  examined,  or  for  the  court  before  which  the  trial  is  had,  to  di- 
rtet  that  he  shall  be  examined,  upon  an  understanding  that  if  he  gives  his 
evidence  in  an  unexceptionable  manner,  he  shall  be  recommended  for  a 
pardon.  But  this  understanding  cannot  be  pleaded  by  him  in  bar  of  an 
indictment,  nor  can  he  avail  himself  of  it  at  his  trial,  for  it  is  merely  an 
equitable  claim  to  the  mercy  of  the  crown,  from  the  magistrate's  express 
or  implied  promise  of  an  indemnity  upon  certain  conditions  that  have 
been  performed.  It  can  only  come  before  the  court  by  Way  of  an  ap- 
plication to  put  off  the  trial,  in  order  to  give  the  party  time  to  apply  else- 
where. Hudd's  case,  Cowp.  331,  1  Leach,  115,  S.  C.  So  where  two 
prisoners,  under  sentence  for  murder,  on  being  brought  before  the  K.  B. 
by  habeas  corpus  were  asked  wjiat  they  had  to  say,  why  execution  should 
not  be  awarded  against  them,  and  one  of  them  pleaded,  ore  tenus,  that 
the  king,  by  proclamation  in  the  Gazette,  had  promised  pardon  to  any 
person  except  the  actual  murderer,  who  should  give  information  whereby 
such  murderer  should  be  apprehended  and  convicted  ;  and  that  he  not 
being  the  actual  murderer  had  given  such  information,  and  thereby  enti« 
tied  himself  to  the  pardon  ;  such  plea,  on  demurrer  ore  tenuSy  by  the  at- 
torney general  was  held  not  sufficient.  Garside's  case,  2  A.  and  E. 
266  (e).  After  giving  his  evidence,  but  not  in  such  a  way  as  to  entitle 
him  to  favor,  an  accomplice  may  still  be  indicted  for  the  same  oficnce, 
(see  post,)  and  though  he  may  have  conducted  himself  properly,  he  is 
liable  to  be  proceeded  against  for  other  oflTences.     Thus,  where  an  accom- 


(a)  Eng.  Com.  L.  Rep.   xxiv.  260.    (ft)  14- xxiv.  342.    (c)  Id.  xxxii.  481 .    (i/)  Id.  xxxiv.  547. 

(e)  Id.  xxix.  84. 
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plice  was  admitted  to  give  evidence  against  a  prisoner  for  receiving  stolen 
goods,  and  the  latter  was  convicted ;  and  the  witness  was  afterwards 
prosecuted  in  another  county  for  horse  stealing,  and  convicted  ;  a  doubt 
arising  whether  this  case  came  within  the  equitable  claim  to  mercy,  it  was 
referred  to  the  judges,  who  were  unanimously  of  opinion  that  the  pardon 
was  not  to  extend  to  offences  for  which  the  prisoner  might  be  liable  (o 
prosecution  out  of  the  county,  and  the  pr'usoner  underwent  his  sentence. 
Duce's  case,  1  Burn's  Justice,  211,  24th  ed.  So  where  an  accomplice  who 
had  been  admitted  as  a  witness  against  his  companions,  on  a  charge  of 
highway  robbery,  and  had  conducted  himself  properly,  was  afterwards 
tried  himself  for  burglary,  Garrow,  B.,  submitted  the  point  to  the  judges, 
whether  he  ought  to  have  been  tried  after  the  promise  of  pardon ;  but  the 
judges  were  all  of  opinion,  that  though  examined  as  a  witness  for  the 
crown,  on  the  application  of  the  counsel  for  the  prosecution,  there  was 
no  legal  objection  to  his  being  tried  for  any  offence  with  which  he  was 
charged,  and  that  it  rested  entirely  in  the  discretion  of  the  judge,  whether 
*to  recommend  a  prisoner  in  such  a  case  to.  mercy.  Lee's  case,  [  *148  ] 
Russ.  and  Ry.  364  (a),  1  Burn,  212;  Bruton's  case,  Id.  454,  S.  P.  With 
respect  to  other  offences,  therefore,  the  witness  is  not  bound  to  answer  on 
his  cross-examinatioit  West's  case,  Phill.  Ev,  28,  8th  ed.,  (n.)  Where 
a  receiver  discovered  the  principals  in  a  felony  under  a  promise  of  favor, 
and  also  disclosed  another  felony  of  the  same  kind  under  an  impression 
that  by  the  course  he  had  taken  he  had  protected  himself  from  the  conse- 
quences, Coleridge^  J.  recommended  the  counsel  for  the  prosecutor  not  to 
proceed  with  the  indictment  against  the  receiver  for  such  other  felony^ 
adding,  however,  that  if  it  was  persisted  in  he  was  bound  to  try  the  case. 
The  recommendation  of  the  learned  judge  being*  yielded  to,  an  acquittal 
was  taken,     Garside's  case,  2  Lew.  C;  C.  38. 

A  prisoner  who,  after  a  false  representation  made  to  him  by  a  constable 
in  gaol,  that  his  confederates  had  been  taken  into  custody,  made  a  con- 
fession, and  was  admitted  as  a  witness  against  his  associates,  but  on  the 
trial  denied  all  knowledge  of  the  subject,  was  afterwards  tried  and  con- 
victed upon  his  own  confession,  and  the  conviction  was  approved  of  by 
all  the  judges.  Burley's  case,  2  Stark.  Ev.  12,  (n.)  (1).  So  where  in  a 
case  of  burglary  an  accomplice,  who  had  been  allowed  to  go  before  the 
grand  jury  as  a  witness  for  the  crown,  upon  the  trial  pretended  to  be  ig- 
norant of  the  facts  on  which  he  had  before  given  evidence,  Coleridge,  J., 
ordered  a  bill  to  be  preferred  against  him,  to  which  he  pleaded  guilty,  ahd 
judgment  of  death  was  recorded.  Moore's  case,  2  Lew.  C.  C.  37. 
•  In  Scotland,  the  course  pursued  with  regard  to  an  accomplice  who 
has  been  admitted  against  his  confederates  differs  from  that  adopted  by 
the  English  law,  and  seems  better  calculated  to  further  the  ends  of  justice. 
''It  has  long  bqenan  established  principle  of  our  law,"  says  Mr.  Alison) 
^'  that  by  the  very  act  of  calling  the  socius,  and  putting  him  in  the  box, 
the  prosecutor  debars  himself  from  all  title  to  molest  him^  for  the  future^ 
with  relation  to  the  matter  libelled.  This  is  always  explained  to  the  wit- 
ness by  the  presiding  judge  as  soon  as  he  appears  in  court,  and  conse- 
quently he  gives  his  testimony  under  a  feeling  of  absolute  security,  as  to 
the  effeti  which  it  may  have  upon  himself.     If,  therefore,  on  any  future 

(1)  Commonwealth  v.Xnapp,  10  Pick.  478. 
(a)  1  Ejig.  C.  C.  364. 
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occasion,  Ihc  witness  should  be  subjected  to  a  prosecution,  on  account  of 
any  of  the  matter  contained  in  the  libel,  on  which  he  was  examined,  the 
proceedings  would  be  at  once  quashed  by  the  supreme  court.  This  privi- 
lege is  absolute,  and  altogether  independent  of  the  prevarication  or  un- 
willingness with  which  the  witness  may  give  his  testimony.  Justice, 
indeeed,  may  often  be  defeated,  by  a  witness  retracting  his  previous  dis- 
closures, or  refusing  to  make  any  confession  after  he  is  put  into  the  box, 
but  it  would  be  much  more  put  in  hazard,  if  the  witness  was  sensible  that 
Ills  future  safety  depended  on  the  extent  to  which  he  spoke  out  against 
his  associates  at  the  bar.  The  only  remedy,  therefore,  in  such  a  case  is 
committal  of  the  witness  for  contempt  or  prevarication,  or  indicting  him 
for  perjury,  if  there  are  sufficient  grounds  for  any  of  these  proceedings." 
Alison,  Prac.  Cr.  Law  of  Scot!.  453. 


[♦149] 


♦EXAMINATION  OF  WITNESSES. 


Ordering  witnesses  out  of  Court     - 
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Ordering  witnesses  out  of  court.]  In  general,  the  court  will,  on  the 
application  of  either  of  the  parties,  direct  that  all  the  witnesses  but  the 
one  under  examination  shall  leave  the  court  (1).  And  the  right  of  either 
party  to  require  the  unexamined  witnesses  to  retire  may  be  exercised  at 
any  period  of  the  cause.  Per  Alderson,  B.,  Southey  v.  Nash,  7  C.  &  P. 
632  (a).  It  is  said,  that  with  regard  to  a  prisoner,  this  is  not  a  matter  of 
rightj  1  Stark.  Ev.  163,  2d  ed.,  4  St.  Tr.  9.  But  whether  it  be  a  matter 
of  right  or  of  discretion  for  the  judge,  in  practice  the  case  of  a  prisoner 
forms  no  exception  to  the  general  rule.  The  rule  has  been  held  not  to 
extend  to  the  attorney  in  the  cause,  who  may  remain,  and  still  be  examin- 
ed as  a  witness,  his  assistance  being  in  most  cases  necessary  to  the  proper 
conduct  of  the  cause.  Pomeroy  v.  Baddeley,  Ry.  and  Moo.  N.  P.  C. 
430  (6).     Though  in  one  case.  Best,  J.,  decided  the  other  way.     Webb's 

(1)  People  V.  Duffy,  1  Wheeler's  C.  C.  123. 
(a)  Eng.  Com.  L.  Rep.  xxxFi.  664.    (b)  Id.  xxi.  482. 
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case,  Sarum  Summ.  Ass.  1821, 1  Stark.' .£v.  63,  2d  ed.  It  does  not,  how- 
ever, ^appear,  that  in  this  case,  application  was  made  to  allow  [  ''^ISO  ] 
the  witness  to  remain.  Ry.  &  Moo.  N.  P.  C.  431  (a).  So  as  it  seems,  a 
physician,  or  other  professional  person  who  is  called  to  give  an  opinion  as 
a  matter  of  skill,  upon  the  circumstances  of  the  case,  may  be  allowed  to 
remain.  By  the  law  of  Scotland,  a  medical  witness  is  directed  to  remain 
in  court  during  the  trial,  till  the  medical  opinion  of  other  witnesses  begins, 
Alison's  Prac.  Crim.  Law  of  Scotl.  489. 

If  a  witness  remains  in  court  after  an  order  inade  for  the  witnesses  on 
both  sides  to  withdraw,  it  is  an  inflexible  rule  in  the  Couft  of  Exchequer, 
that  such  a  witness  shall  not  be  allowed  to  be  afterwards  examined.  Att. 
Gen.  9.  Bulpit,  9  Price,  4.  It  appears,  however,  that  the  rule  in  the  Ex- 
chequer is  confined  to  revenue  cases,  and  that,  in  other  cases,  the  rule  is 
the  same  as  it  is  in^other  courts,  namely,  that  the  rejection  of  the  evidence 
is  entirely  in  the  discretion  of  the  judge;  per  Coleridge^  J.,  Thomas t;. 
David,  7  C.  and  P.  350  (b)  ;  and  that  it  is  for  him  to  say,  whether,  under 
all  the  circumstances  of  the  case,  he  will  relax  the  order  which  has  been 
given.  Parker  v.  M'  William,  6  Bingh.  683  (c) ;  CoUey 's  case,  Moo.  and 
Malk.  329  (d).  This  is  said  to  have  been  so  ruled  by  Bayley,  J.,  in  a 
criminal  case,  on  the  Northern  circuit,  after  consulting  with  Holroyd,  J. 
Moo.  and  M.  329(1). 

Where  all  the  witnesses  had  been  ordered  out  of  court,  but  one  of  them 
came  into  court,  and  heard  the  evidence  of  another  witness,  Taunton^  J., 
allowed  him  to  be  examined  as  to  such  facts,  as  were  not  spoken  to  by  the 
other  witness.  Beamon  v.  Ellice,  4  C.  and  P.  585(e).  But  in  a  later 
case,  it  was  said  by  Parky  J.,  that  in  a  criminal  case,  he  would  always  re* 
ject  a  witness  remaining' in  court,  after  all  the  witnesses  on  both  sides  had 
been  ordered  to  leave  it.     Wyld's  case,  6  C.  and  P.  390  (/)• 

In  a  case  before  Alderson,  B.,  that  learned  judge  stated  that  the  circum-> 
stance  of  a  witness  having  remained  in  court  in  disobedience  of  an  order 
to  go  out,  is  no  ground  for  rejecting  his  testimony,  but  merely  affords  mat* 
ter  of  observation  upon  it,  and  the  learned  Baron  referred  to  a  case  in  the 
K.  B.,  where  a  new  trial  had  been  granted,  because  the  evidence  of  a  wit- 
ness  had  been  rejected  on  that  ground.  .  Cooke  v.  Nethercote,  6  C.  and 
P.  741(g). 

**  It  is  almost  a  matter  of  right  for.  the  opposite  party  to  have  a  witness 
out  of  court  while  a  discussion  (l^al  ai^umeiit)  is  going  on  as  to  his  evi« 
dence."     Per  Coleridge,  J.,  Murphy's  case,  8  C.  and  P.  307  (A). 

Calling  all  witnesses  whose  names  are  on  the  indictment,  fyc]  A.U 
though  a  prosecutor  is  not  in  strictaess  bound  to  call  every  witness  whose 
name  is  on  the  back  of  the  indictment,  Simmonds'  case,  1  C.  and  P.  84  (i), 
Whitbread's  case,  Id.  84  (n.)  (ft),  yet  it  is  usual  to  do  so,  in  order  to  afford 
the  prisoner's  counsel  an  opportunity  to  cross-examine  them  ;  Simmond's 
^case',  supra;  and  if  the  prosecutor  will  not  call  th^m  the  judge  in  his  dis* 
cretion  may.  Id.  Taylor's  case.  Id.  (n.)  (I) ;  Bodle's  case,  6  C.  and  P. 
186  (m)*  The  practice  now  almost  invariably  adopted  is,  for  the  prose- 
cutor'a  counsel  to  put  the  -witnesses  *he  has  not  called  into  the  [  *151  ] 

(1)  State  V.  Sparrow,  2  Morph.  487. 

(a)  Bug.  Com.  L.  Rep.  zxi.  482.  \h)  Id.  zzxii.  537.  (c)  Id.  ztz.  204.  (d)  Id.  xzii.  325. 
(e)  Id.  jyx.  537.  (/)  Id.  xxv.  447.  (g)  Id.  xxr.  627.  (h)  Id.  xxxiy.  402.  (t)  Id.  xi.  322. 
(k)  Id.    (Z)  Id.    (m)  Id.  xxv.  847.  .*'  v  v        *f       . 
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box  for  the  purpose  of  being  cross-examined,  or  at  least  to  ofier  to  do  so 
should  the  other  side  think  it  desirable.  It  seems  that  where  a  witness  is 
called  at  the  instance  of  the  prisoner's  counsel,  and  the  counsel  for  the 
prosecution  does  not  ask  him  a  question,  that  the  latter  isjentitled  to  exam- 
ine the  witness  after  he  has  been  examined  on  the  part  of  the  prisoner. 
Harris's  case,  7  C.  and  P.  581  (a).  But  from  a  case  there^referred  to,  it 
would  appear  to  be  otherwise,  where,  on  the  refusal  of  the  counsel  for  the 
prosecution,  the  witness  has  been  called  by  the  judge.  If,  after  the  wit- 
ness has  been  cross-examined  by  the  prisoner's  counsel,  the  counsel  for 
the  prosecutor  puts  any  questions  to  him,  this  must  be  considered  as  a  re- 
examination, and  he  can  ask  no  questions  which  do  not  arise  out  of  the 
cross-examination.  "Per  IMtkdaley  J.,  Beezley's  case,  4C.  &  P.  2S0  (6). 
Where  a  witness  has  been  called  at  the  instance  of  the  prisoner's  counsel, 
and  cross-examined  by  him,  the  latter  will  not  be  alloi^d  to  call  witnesses 
to  contradict  the  witness.  Per  Gaselee^  jS.,  Bodle's  case,  6  C.  and  P. 
186  (c). 

CaUing  all  parties  present  at  any  transaction  giving  rise  to  a  charge 
jof  Aomicicle.]  On  a  trial  for  murder,  where  the  widow  and  daughter  of 
the  deceased  were  present  at  the  time  when  the  fatal  blow  was  supposed 
to  have  been  given,  and  the  widow  was  examined  on  the  part  of  the  pro- 
secution, Fatteson,  J.,  directed  the  daughter  to  be  called  also,  although 
her  name  was  not  on  the  indictment,  and  she  had  been  brought  to  the^ 
assizes  by  the  other  side.  The  learned  judge  observed,  '^  Every  witness 
who  was  present  at  a  transaction  of  this  sort  ought  to  be  called,  and  even 
if  they  give  different  accounts,  it  is  fit  that  the  jury  should  hear  their  evi- 
dence, so  as  to  draw  their  own  conclusion  as  to  tfie  real  truth  of  the  mat- 
ter." Holden's  case,  8  C.  and  P.  606  (d).  And  it  seems  that  the  same 
course  should  be  pursued  even  when  the  party  is  a  near  relative  of  the 
prisoner,  as  a  brother,  Chapman's  case,  8  C.  and  P.  559  (e)  ;  or  a  daugh- 
ter.    Orchard's  case,  Id.  (n.)  (f). 

In  Holden's  case  it  appeared  that  three  surgeons  had  examined  the  body 
of  the  deceased,  and  that  there  was  a  difference  of  opinion  among  them. 
Two  of  them  were  called  for  the  prosecution,  but  the  third  was  not,  and 
as  his  name  was  not  on  the  indictment,  the  counsel  for  the  prosecution  de- 
clined calling  him.  Patteson^  J.,  said,  '^  He  is  a  material  witness  who  is 
not  called  on  the  part  of  the  prosecution,  and  as  he  is  in  court,  I  shall  call 
him  for  the  furtherance  of  justice."  He  was  accordingly  examined  by 
the  learned  judge. 

Recalling  and  questioning  witnesses  by  the  court.]  It  has  already 
appeared  {stg[>ra)  that  the  judge  may  in  his  discretion,  for  the  furtherance 
of  justice,  call  witnesses,  which  the  counsel  for  the  pretention  has  re- 
fused to  put  into  the  box.  So  he  may  recall  witnesses  that  have  already 
been  examined.  But  where,  after  the  examination  of  witnesses  to  fi&cts 
on  behalf  of  the  prisoner,  the  judge. (there  being  no  counsel  for  the  pro- 
[  *I52  ]  secution)  called  back  and  examined  a  witness  for  ^'the  prosecutioUi 
it  was  held  that  the  prisoner's  counsel  had  a  right  to  cross-examine  again 
if  he  thought  ii  material.  Per  Taunton,  J.,  Watson's  case,  6  C.  and  P. 
653  (g). 

So  during  the  progress  of  the  trial  the  judge  may  question  the  witnesses, 

(fl)  Eng.  Com.  L.  Rep.  zzzii.  640.    (b)  Id.  xix.  353.    (c)  Id.  xxr.  347.    (d)  Id.  zzziv.  547. 

{€)  Id.  zzziv.  523.    (/)  Id.    (g)  Id.  zzv.  680. 
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and  alUioagh  the  prosecutor's  counsel  has  closed  his  case,  and  the  coun- 
sel for  the  defendant  has  taken  an  objection  to  the  evidence,  the  judge 
may  make  any  further  inquiries  of  the  witnesses  he  thinks  fit,  in  order 
to  answer  the  objection.    Remnant's  case,  R.  and  R,  136. 

Evidence  cannot  be  taken  in  cases  of  felony  by  consent ,  but  in  cases 
of  misdemeanor  it  may,]  Where  there  were  two  prosecutions  against 
the  prisoner  for  felony,  and  his  counsel  offered  to  admit  the  evidence  taken 
on  Uie  first  trial,  as  given  in  the  second,  Patteson^  J.,  doubted  whether 
that  could  be  done,  even  by  consent  in  a  case  of  felony,  but  the  learned 
judge  directed  the  witnesses  to  be  re-sworn,  and  read  their  evidence  over 
to  them  from  his  notes.  Foster's  case,  7  C.  and  P.  495  (a).  In  cases  of 
miademeanor,  evidence  may  be  taken  by  consent.  Per  Patteson,  J.,  Fos-^ 
tor's  case,  supra.  Where,  however,  on  an  indictment  for  perjury,  it  ap- 
peared that  the  attornies  on  both  sides  had  agreed  that  the  formal  proofs 
should  be  dispensed  with,  and  part  of  the  prosecutor's  case  admitted, 
Lord  Abinger^  C.  B.,  said,  ^'  I  cannot  allow  any  admission  to  be  made  on 
the  pert  of  the  defendant,  unless  it  is  made  at  the  trial  by  the  defendant 
or  his  counsel."  The  defendant's  counsel  declining  to  make  any  admis- 
mon  the  defendant  was  acquitted.     Thomhill's  case,  8  C.  and  P.  575  (6). 

At  what  time  the  objection  to  the  competency  of  a  witness  must  be 
taken.]  It  was  formerly  considered  necessary  to  take  the  objection  to  the 
competency  of  a  witness,  on  the  voire  dire^  and  if  once  examined  in 
chief,  he  could  not  afterwards  be  objected  to  on  the  ground  of  interest. 
Lord  Lovat's  case,  9  St.  Tr.  639,  646,  704  ;  Phill.  Ev.  148,  8th  ed. ;  but 
in  modern  practice  the  rule  has  been  relaxed.  The  examination  of  a 
witness,  to  discover  whether  he  be  interested  or  not,  is  frequently  to  the 
same  effect  as  his  examination  in  chief,  so  tliat  it  saves  time,  and  is  more 
convenient  to  let  him  be  sworn  in  the  first  instance  in.  chief ;  and  in  case 
it  should  turn  out  that  he  is  interested,  it  is  then  time  enough  to  take  the 
objection.  Per  BuUer,  J.,  Turner  v.  Pearte,  IT.  R.  719;  Pengal  v. 
Nicholson,  Wightw.  64,  4  Burr.  ^256.  So  in  Stone  v.  Blackburne,  1 
Esp.  37,  it  was  said  by  Lord  Kenyan,  that  objections  to  the  competency 
of  witnesses  never  come  too  late,  but  may  be  made  in  any  stage  of  the 
cause  (L).  It  was  ruled,  however,  by  Gibbs,  C.  J.,  that  after  a  witness 
has  been  examined,  and  cross**examined,  and  has  left  the  box,  and  is  re- 
called, for  the  purpose  of  having  a  question  put  to  him  by  the  judge,  it 
is  too  late  to  object  to  his  competency.  Beeching  v.  Gower,  Holt,  N.  P. 
C.  314(c);  Ibid.  485  (rf),  4  Burr,  supra;  but  see  per  (Hbbs,  C.  J.,  8 
Taont.  458  (e).  It  should  also  be  observed,  that  where  the  objection  is 
taken  upon  the  examination  in  chief,  or  ^cross-examination,  the  [  *153  ] 
privilege  of  examining  the  party  to  the  contents  of  a  written  instrument 
not  produced,  is  not  allowed,  as  upon  an  examination  on  the  voire  dire. 
Howell  V.  Lock,  2  Camp.  14. 

(1)  Morton  v.  Bealls's  Adm.,  2  Har.  and  GUI  136.  Bank  of  N.  America  v.  Wikoff,  2 
Teateik  39,  S.  C.  4  Dall.  151.  Swift  v.  Dean,  6  Johns.  523.  Fisher  n.  WUlard,  13  Mass. 
379.  Evans  v.  £aton,  Peters'  C.  C.  Rep.  338.  Baldwin  v.  West,  Hardin,  50.  Cole  v.  Cole, 
1  Har.  &  Johns.  572.  Butler  v.  TuiU,  13  Maine,  302.  That  obiection  to  competencj  on  the 
■core  of  conviction  of  an  infamous  crime  must  be  taken  before  the  witness  is  sworn,  see  Feo* 
pie  V.  M'Garrer,  17  Wend.  460. 

(a)  Enff.  Com.  L.  Rep.  xzxii.  596.    (b)  Id.  xxxiv.  532.    (e)  Id.  iii.  117.    (d)  Id.  iu.  164. 

(«)  Id.  iv.  16(5. 
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An  objection  to  the  admissibility  of  a  witness  in  high  treason,  on  the 
ground  that  he  is  not  properly  described  in  the  list  of  witnesses  furnished 
to  the  prisoner,  in  pursuance  of  the  statute,  7  Ann.  c.  21,  s.  14,  must  be 
taken  in  the  first  instance,  otherwise  the  party  might  take  the  chance  of 
getting  evidence,  which  he  liked,  and  if  he  disliked  it,  might  afterwards 
get  rid  of  it  on  the  ground  of  misdescription.  Watson^s  case,  2  Stark. 
158  (p).^  Upon  this  principle  an  eminent  writer  founds  an  opinion  ;  that 
a  party  who  is  cognizant  of  the  interest  of  a  witness,  at  the  time  he  is 
called,  is  bound  to  make  his  objection  in  the  first  instance.  Stark.  Ev. 
part  IV.  p.  757 ;  see  also  PhilL  Ev.  148  (n.  3.) 

Voire  dire,']  The  party  against  whom  a  witness  is  called,  may  examine 
him  respecting  his  interest  on  the  voire  dire,  or  may  call  other  witnesses^ 
or  adduce  other  evidence  in  support  of  the  objection  ;  the  modern  rule  be- 
ing, that  if  the  fact  of  interest  be  satisfactorily  proved,  the  witness  will  be 
incompetent,  though  he  may  have  ventured  to  deny  it  on  the  voire  dire  (1). 
A  person  majr  be  examined  on  the  voire  dire,  as  to  the  contents  of  a  writ- 
ten instrument  without  its  being  produced,  but  if  he  produces  the  instru- 
ment it  must  be  read.     Butler  v.  Carver,  2  Stark.  434  (&). 

(1)  An  election  to  examine  the  witness  himself  on  his  tfoire  dire  precludes  a  resort  to  evi- 
dence aliunde  to  prove  his  interest.  Mallett  v.  Mallett,  1  Root,  501.  Lessee  of  Bisber  v. 
Han,  3  Ohio,  465.  Mifflin  v.  Bingham,!  Dall.  275.  Cole  «.  Cole^  1  Har.  and  John.  578. 
Bridge  v.  Wellington,  1  Mass.  219.  Butler  v.  Butler,  3  Day's  Cases,  1214.  Dow  v.  Osgood, 
2  Tyler,  28,  Welden  v.  Buck,  Anthon's  N.  P.  10  n.  Berry  v.  Wallin  &  al.,  1  Overton,  107, 
Rky  V.  Mariner  &  ux.  2  Hayw.  385.  Chance  v.  Hine,  6  Conn.  231.  Chatfield  v.  Lathrop,  6 
Pick.  417.  Though  sworn  on  the  voire  direj  yet  if  his  interest  appears  on  his  own  examina- 
tion, he  may  be  set  aside.  Evans  v.  Eaton,  reters's  C.  C.  Rep.  338.  Davis  v.  Barr,  9  S.  <& 
R.  138.  Baldwin  v.  West,  Hardin,  50.  And  where  on  his  cross  examination  the  witness  de- 
nies his  interest,'  this  does  not  preclude  a  resort  to  other  evidence.  Stout  v.  Wood,  1  Blackf. 
72.  1  Dall.  8vpra.  So  when  the  examination  on  the  'toire  dire  leaves  it  doubtful  whether 
the  witness  be  or  be  not  interested.  Shannon  v.  The  Commonwealth,  8  S.  <&  R.  444.  Gal- 
braith  v.  Galbraith,  6  Watts,  112.  If  he  refuse  to  answer  on  the  voire  dire,  the  court  cannot 
presiune  him  interested,  but  must  commit  him  for  contempt.    Lott  q.  Burrell,  2  Rep.  Const. 

A  resort  to  one  mode  to  prove  interest  on  one  ground  does  not  prevent  ihe  use  of  the  other 
mode  to  establish  it  on  a  distinct  and  different  ground.'  Stebbins  &an.  v*  Sachet,  4  Conn.  flSiS, 

The  defendant  called  a  witness  to  whom  the  plaintiff  objected,  on  the  ground  of  the  want  of 
a  religious  belief,  and  the  judge  'admitted  the  testimony  of  witnesses  in  support  of  and  in  op- 
position to  the  objection,  and  afterwards  the  proposed  witness  was  examined  on  his  voire  dire^ 
and  haying  testified  to  his  belief  was  admitted  to  give  evidence  in  chief.  Quinn  v.  Crowell, 
4  Wharton,  334. 

Where  the  witness  on  the  voire  dire  denies  his  interest  generally,  he  may  be  interrogated 
particularly  as  to  his  situation  to  show  that  Ke  has  none.  Emerton  v.  Andrews,  4  lulass.  653. 
Baldwin  v.  West,  Hardin,  50.  Reed's  lessee  v.  Dodson,  1  Overton,  ^396.  Williams  v.  Mat- 
thews, 3  Cowen,  352.  Contra,  Moore  v,  Sheredine,  2  Har.  &.  M'H.  453.  But  see  Peter  v. 
Beall,  4  Id.  342. 

A  witness  who  believes  himself  interested,  when  in  truth  he  is  not,  is  competent.  The 
State  V.  Clark,  2  Tvler,  273.  Long  v.  Baillie,  4  S.  ^  R.  226.  Femskr  v.  Carlm,  3  lb.  130: 
Henry  v.  Morgan,  i  Binn.  497.  Williams  v.  Matthews,  3  Cowen,  352.  Davis  v.  Barkley,  1 
Harper,  63.  Rodgers  v.  Burton,  JPeck,  108.  6  Conn.  371 .  Dellone  v.  Rekmer,  4  Watts,  9. 
Commercial  Bank  of  Albany  v.  Hughes,  17  Wend.  94.  Contra,  Richardson's  Ex'r.  v.  Hunt, 
2  Munf  148.  Sentney  v.  Overton,  4  Bibb,  445.  Trustees  of  Lansingbnrg  «.  Willard,  8  Johns. 
428.    Plumb  v.  Whiting,  4  Mass.  518.    Peter  v,  Beall,  supra.    Elliott  v.  Porter,  5  Dana,  304. 

So  an  honorary  obligation  does  not  render  the  witness  incompetent    Long  v.  Baillie,  su- 

ra,  Gilpin  v.  Vincent,  9  Johns.  219.    Carman  v.  Foster,  1  Ashmead,  133.    'Smith  v.  Downs, 
Conn.  365.    See  Skillinger  v.  Bolt,  1  Conn.  147.    Coleman  v.  Wise  &al.,  2  Johns.  165. 
Moore  v.  Hitchcock,  4  Wend.  292. . 

The  declaration  of  a  witness  as  to  his  interest  will  not  exclude  him.  Pierce  v.  Chase,  8 
Mass.  487.  Commonweallh  v,  Waite,  5  Id.  261.  Vininff  v.  Wooton,  Cooke's  Rep.  127. 
Henry  v.  Motgaii,  2  Binn.  497.  Femsler  v.  Carlin,  3  S.  &  R.  1 30.  Lessee  of  Pollock  v.  Gil- 
lespie, 2  Teates,  129.  Contra,  Colston  v.  NichoUs,  1  Har.  &  J.  105.  Ancm.  2  Hayw.  340. 
See  Patten  v.  HaJsted,  1  Coxe,  277.  But  the  admission  of  his  interest  by  the  party  who  calls 
him  will  exclude  him.    Pierce  v.  Chase,  8  Mass.  487.    Nichols  v.  Holgate  &  al.,  2  Aiken,  138. 

(a)  Eng.  Com.  L.  Rep.  iii.  293.    (6)  Id.  iii.  418. 
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WfaeD  the  objection  to  the  admissibility  of  a  person  te^^ered  as  a  wit« 
ness  arises  solely- on  his  owq  examinutien.on  the  voire  dire,  the  objection 
may  be  removed  in  the  same  ibanner  as  it  was  raised,  namely/  by  the 
statement  of  the  party  himself,  without  calling  for  the  instrument  by  which, 
in  fact,  his  competency  was  restored  (.1 ).  Thus,  where  a  witness  was  ob- 
jected to  as  next  of  kin  in  an  action  by  an  administrator,  but  on  re-exami- 
nation stated  that  he  had  released  all  his  interest,  the  objection  was  held  by 
Lord  EUenborough  U>  be  removed.  Ingram  r.  Dade,  18.17,. PhilL  £v. 
150,8th  ed.,  15  East,  57.  -The  witness,  however  may  be  cross-examined  as 
to  the  validity  of  the  release ;  thus,  wher^  a  corporator  stated  in  the  voire 
dire,  that  he  had  been  disfranchised  at  a  corporate  meeting,  it  was  held 
that  he  might  b^  questioned  to  ascertain  whether  it  was  a  regular  meeting, 
and  on  his  referring  to  a  book  in  court,  that  the  book  might  be  inspected 
to  impeach  the  regularity  of  the  disfranchisement.  Godmanchester  v. 
Phillips,  .4  A.  and  E.  550  (a).  But  where  the  objection  is  attempted  to 
be  removed,  not  by  the  statement^of  the  party  called,  but  by  other  testi- 
mony, the  case  is  governed  by  the  usual  rules  of  evidence.  Thus,  if 
another  witness  is  called  to  prove  that  the  party  supposed  to  be  interested, 
has  in  fact  been  released,  such  release  must  be  produced.  Corking  t;.  Jar- 
rard,  1  Campb.  37.  So  where  it  appears  by  any  other  evidence  than  that 
of  the  party  called  himself,  that  be  is  competent,  though  the  objection  is 
-taken  at  the  time  of  the  voire  dire,  a  cannot  be  answered  by  the  state- 
ment of  the  witness  alone,  but  the  facts  in  answer  must  be  proved  accord- 
ing to  the  usual  course  of  evidence.  Sec  Bptham.  v.  Swingler,  1  Esp. 
N.  P.  C.  164.  Thus,  where  in  an  action  by  the  assignees  of  a 
'^bankrupt,  the  bankrupt  was  himself  called  and  objected  to,  but  [  ^154  ] 
stated  that  he  had  obtained  his  certificate,  which  he  did  not  produce.  Best, 
C.  J.,  ruled,  that  both  his  release  and  certificate  must  be  produced ;.  that  it 
was  not  like  the  case  of  an  objection  raised  by  secondary  evidence  on  the 
voire  dire,  which  might  be  removed  by  the  same  description  of  evidence. 
Goodhay  v.  Hendry,  M.  and  M.  319  (b).  In  a  similar  case,  THndal,  C.  J., 
said,  the  difficulty  is,  that  the  objection  does  not  arise  upon  the  voire  dire, 
it  appearing  from  the  opening  of  the  case  for  the  plainttflTs,  and  from  the  ' 
pleadings  themselves,  that  the  witness  is  a  bankrupt,  and  not  merely  from 
questions  put  to  him  when  becomes  into  the  box.  Anon.  M.  and  M. 
321  (n.)  (c).  However,  the  point  was  otherwise  decided  by  Mr.  Justice 
Parky  who  permitted  the  bankrupt  to  give  parol  evidence  of  his  certificate 
and  release,  without  producing  them.  Carlisle  r.  Eady,  1  C.  and  P. 
^4  (d),  and  see  also  S.  P.,  per  Parke,  B.,  Wandless  v.  6awthorne,  M . 
and  M.  3-21  (n.)  (e),  Phill.  Ev.  8th  ed. 

ExamifuUifm  in  chief. 'I  When  a'  witness  has  been  sworn,  he  is  ex- 
amined in  chief  by  the  party  calling  him.  Being  supposed  to  be  in  the 
interest  of  that  party,  it  is  a  rule,  that  upon  such  examination,  leading  ques- 
tions shall  not  be  put  to  him  (2).  Questions  to  which  the  answer,  Yes  or 
No,  would  not  be  conclusive  upon  the  matter  in  issue,  are  not  in  general 
objectionable.     It  is  necessary,  to  a  certain  extent,  to  lead  the  mind  of 

•^*^^^i^^™™i™^^^^^»^.™*™i»™i^^^^«^H^i»«— ^"^i^"^^^^^^^^^^"^^^^^^^"^^^-^'^^^— ^^"^.-^^^^■^^^^^^^^^""'^^^"•'"^^^^^^^— ^^^■^"■^^^^■— ^■^^■^■■■^^^— "— "^"^^'^^^^^^^^^^^'^■^■■^■"^^^"^^^■^^^^^— ^^^^^ 

(1)  Ciurmalt  r.  Plait,  7  Watt8»  3ia 

(3)  Lessee  of  Snyder  v.  Snyder,  6  Binn.  483.    Stratford  v.  Sandford  &.  al.,  9  Conn.  275. 

(a)  Eng.  Com^L.  Rep.  xxxi.  13f).      (*)  Id.  xxii.  321.      (c)  Id.  322.      (rf)  Id.  xi.  378. 

(e)  Id.  xxii.  321. 
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the  witness  to  the  subject  of  the  inquiry.  Per  Ld.  EUenboroughy  NichoUs 
9.  Dowding,  1  Stark.  81  (a).  Thus,  where  the  question  is,  whetliar  A, 
and  B,  were  partners,  a  witness  may  be  asked  whether  A.  has  interfered  in 
the  business  of  B.  Id.  So  where  a  witness  being  called  to  prove  a  part- 
nership could  not  recollect  the  names  of  the  component,  members  of  the 
firm,  so  as  to  repeat  them  without  suggestion,  Lord  EUeriborough^  allud- 
ing to  a  case  tried  before  Lord  Mansfiddy  in  which  the  witness  had  been 
allowed  to  read  a  written  list  of.  names,  ruled,  that  there  was  no  objection 
to  asking  the  witness,  whether  certain  specified  persons  were  members  of 
the  firm.  Acerro  v.  Pctroni,  1  Stark.  100  (6).  So  for  the  purpose  of  ' 
identification,  a  particular  prisoner  may  pe  pointed  out  to  the  witness,  who 
may  be  asked  whether  he  is  the  man.  De  Benger's  case,  1  Stark.  £v.  125, 
Ist  ed. ;  2  Stark.  N.  P.  C.  129  (n.)  (c).  And  in  Watson's  case,  2  Stork. 
N.  P.  C.  128  (d),  the  court  held  that  the  counsel  for  the  prosecution  might 
ask  in  the  most  direct  terms,  whether  any  of  the  prisoners  was  the  person 
meant  and  described  by  the  witness.  So  where  a  question  arose  as  to 
the  contents  of  a  written  instrument  which  had  been  lost,  and  in  order  to 
contradict  a  witness  who  had  been  examined  as  to  the  contents,  another 
witness  was  called.  Lord  EUeriborough  ruled,  that  after  exhausting  the 
witness's  memory  as  to  the  contents  of  the  letter,  he  niight  be  asked  if  it 
contained  a  particular  passage  recited  to  him,  which  had  been  sworn  to  on 
the  other  side,  otherwise  it  would  be  impossible  ever  to  come  to  a  direct 
contradiction.     Courtecn  v,  Touse,  1  Campb.  43. 

[*155]  Upon  the  same  principle,  viz.,  the  difficulty  or  impossibility  of  ''''at- 
taining the  object  for  which  the  witness  is  called,  unless  leading  questions 
are  permitted  to  be  put  to  him,  they  have  been  allowed  where  they  are 
necessary,  in  order  to  establish  a  contradiction.  Thus  where  counsel,. on 
cross-examination,  asked  a  witness  as  to  some  expressions  he  had  used,  for 
the  purpose  of  laying  a  foundation  for  contradicting  him,  and  the  witness 
denying  having  used  them,  the  counsel  called  a  person  to  prove  that  he 
had,  and  read  to  him  the  particular  words  from  his  brieT,  Abbott ^  C.  J.^ 
held  that  he  was  entitled  to  do  so.  Edmonds  v.  Walter,  3  Stark.  N.  P.  C. 
8  (e).  The  propriety  of  admitting  leading  questions  to  this  extent  has 
been  questioned  by  Mr.  Phillipps.  ^^  Upon  the  whole,"  he  observes,  "  the 
most  unexceptionable  and  proper  course  appears  to  be,  to  ask  the  witness 
who  is  called  to  prove  a  contradictory  stotement,  made  by  another  witnesd, 
what  that  other  witness  said  relative  to  the  transaction  in  question,  or  what 
account  he  gave  ;  and  not  in  the  first  instance  to  ask  him  in  the  leading 
form,  whether  he  said  so  and  so,  or  used  such  and  such  expressions.^' 
Phill.  Ev.  890,  8th  ed. 

Where  a  witness,  examined  in  chief,  by  his  conduct  in  the  box  shows 
himself  decidedly  adverse  to  the  party  calling  him,  it  is  in  the  discretion 
of  the  judge  to  allow  him  to  be  examined,  as  if  he  were  on  cross-exami- 
nation. &stin  V.  Carew,  Ry.  and  Moo.  N.  P.  C.  127  (f).  Clarke  t;.  Saf- 
fery.  Id.  126  (g) ;  Murphy's  case,  8  C.  and  P.  297  (A) ;  per  Lord  Abin- 
gefy  C.  B.,  Chapman's  case,  8  C.  and  P.  558  (i).  But  if  he  stonds  in  a 
situation  which,  of  necessity,  makes  him  adverse  to  the  party  calling 
him,  it  was  held  by  Besty  C.  J.,  that  the  counsel  may,  as  a  matter  of  right, 
cross-examine  him.     Clarke  v,  Saflery,  Ry.  and  Moo.  N.  P.  C.  126  {k). 


(a)  Enff.  Com.  L.  Rep.  ii.  305.     (b)  Id.  ii.  313.     (e)  Id.  iii.  280.     (d)  Id.     (e)  Id.  xiv.145. 
(/)  Id.  xxi,  391.    (g)  Id.  396.     (A)  Id.  xxxiv.  397.     («)  Id.  523.    (A)  Id.  xxi.  395. 
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Somewhat  similar  to  this,  is  the  question  whether,  where  a  witness,  called 
for  one  party,  is  afterwards  called  by  the  other,  the  latter  party  may  give 
his  examination  the  form  of  a  cross-examination  ;  and  it  has  been  held 
that  he  may  ;  for,  having  been  originally  examined  as  the  witness  of  one 
party,  the  privilege  of  the  other  to  cross-examine  remains  through  every 
stage  of  the  case.  Dickenson  v.  Shcc,  4  Esp.  67,  1  Stark.  £v.  162,  2d 
ed. 

Cross-examination,]  Leading  questions  arc  admitted  on  cross-exam- 
ination, in  which  much  larger^owers  are  given  to  counsel  than  in  the  orig- 
inal examination.  The  form  of  a  cross-examination,  however,  depends 
in  some  degree  like  that  of  an  examination  in  chief,  upon  the  bias  and  dis- 
position evinced  by  the  witness  under  interrogation.  If  he  should  display 
a  zeal  against  the  party  cross-examining  him,  great  latitude  with  regard  to 
leading  questions  may  with  propriety  be  admitted.  See  Phill.  Ev.  912, 
8th  ed.  But  if,  on  the  other  hand,  he  betrays  a  desire  to  serve  the  party 
who  cross-examines  him,  although  the  court  will  not  in  general  interfere 
to  prevent  the  counsel  from  putting  leading  questions,  yet  it  has  been 
rightly  observed,  that  evidence  obtained  in  this  manner  is  very  unsatisfac- 
tory and  open  to  much  remark.  See  1  Stark.  Ev.  162,  2d  ed.  The 
rule  with  regard  to  putting  leading  questions  on  *cross-exam-  [  ♦ISe  J 
ination  was  thus  laid  down  by  Mr.  Justice  BiUler.  *'  You  may  lead  a 
witness  upon  cross-examination,  to  bring  him  directly  to  the  point,  as  to 
the  answer ;  but  you  cannot  go  the  length  of  putting  into  the  witness's 
mouth  the  very  words  he  is  to  echo  back  again."  Hardy's  case,  24  How. 
St.  Tr.755. 

In  a  recent  case,  where  an  objection  was  made  to  leading  a  willing 
witness,  Alderson,  B.,  said,  "  I  apprehend  you  may  put  a  leading  question 
to  an  unwilling  witness,  on  the  examination  in  chief,  at  the  discretion  of 
the  judge,  but  you  may  always  put  a  leading  question  in  cross-examination,^ 
whether  a  witness  be  unwilling  or  not."  Parkin  v.  Moon,  7  C.  &  ?• 
408  (a). 

Irrelevant  questions  will  not  be  allowed  to  be  put  to  a  witness  on  cross- 
examination,  although  they  relate  to  facts  opened  by  the  counsel  on  the 
other  side,  but  not  proved  in  evidence.  Lucas  v.  Novosilieski,  1  Esp. 
297.  Nor  will  such  questions  be  allowed  to  be  put  for  the  purpose  of  di^ 
crediting  the  witness,  by  calling  other  testimony  to  contradict  him(l). 
Vide  post^  p.  169.  Thus  on  a  trial  for  usury  the  defendant's  counsel  pro- 
posed to  cross-examine  one  of  the  plaintiff's  witnesses,  to  certain  transac- 
tions which  he  had  had  with  third  persons,  but  Lord  EUenborough  refus- 
ed to  permit  the  question  to  be  put,  and  the  court  held  that  he  was  right, 
observing,  that  it  had  been  decided  over  and  over  again,  that  on  cross-ex- 
amination to  try  the  credit  of  a  witness,  only  general  questions  could  be 
pot,  and  that  he  could  not  be  asked  as  to  any  collateral  and  independent 
fact,  merely  with  a  view  to  contradict  him  adfterwards  by  calling  another 
witness.     Spenceley  v.  Willott,  7  East,  108. 

(1)  Ware  V  Ware,  8  Greenl.  42.  Atwood  v.  Felton,  7  Conn.  66.  State  v.  Alexander,  8 
Rep.  Const.  Ct.  171.  Cross-examination  to  irrelevant  matter  will  not  bring  it  into  the  issue. 
Griffith  V.  Eahleman,  4  Watts,  51.  Page  v.  Hemans,  14  Maine,  478.  Goodhand  v.  Benton, 
6  Gill  &  J.  481.  Williams  v.  The  State,  Wright,  42.  Smith  v.  Dreer,  3  Whart.  154.  Nor- 
ton v.  Valentine,  15  Maine,  36.    See  The  People  v.  Bjrd,  1  Wheeler's  C.  C.  242. 

(a)  £ng.  Com.  L.  Rep.  zxxii.  559. 
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Counsel  cahnel  assume  that  a  witness  has  made  a  statement  on  his  ex- 
amination in  chief,  which  he  has  not  made ;  Hill  v.  Coombe,  MS.  Mann* 
Dig.  N.  P.  337 ;  or  put  a  question  ^which  assumes  a  fact  not  in  proof. 
Doe  V.  Wood,  Id. 

A  reporter  to  a  newspaper  cannot  be  asked  on  cross-examination, 
whether,  in  articles  he  has  written  for  the  newspaper,  he  has  not  called 
the  opposite  party  nicknames,  as  that  is  part  of*  the.  contents  of  the  arti- 
cles.    Murphy's  case,  8  C.  and  P.  297  (a). 

Where  a  witness,  on  being  asked  upon  cross-examination,  to  repeat  an 
answer  she  had  previously  given  before  thi  whole  of  it  was  taken  down^ 
x>mitted  a  part  of  it,  and  denied  she  had  ever  uttered  such  part,  the  judge 
allowed  the  shorthand  reporter  Of  the  court,  who  had  taken  down  the 
answer,  to  be  examined  to  prove  the  fact.     O.  B.  Slater's  case,  6  C.  and 

P.  334  {by. 

If  the  counsel,  on  Cross-examining  a  witness,  puts  .a  paper  into  his 
hand,  and  questions  him  upon  it,  and  anything  comes  of  such  questions, 
the  counsel  on  the  other  side  have  a  right  to  see  the  paper,  and  re-exam- 
ine upon  itf  but  if  the  cross-examination  founded  on  the  paper  entirely 
fails,  the  opposite  counsel  have  no  right  to  see  the  paper.  Duncombe's 
case,  8  C.  and  P.  369(c). 

Where  a  witness  is  called  merely  to  produce  a  document,  which  can 
b6  proved  by  another,  and  he  is  not  sworn,  he  is  not  subject  to  cross- 
[  *157  ]  examination.  ,  Simpson  v.  Smith,  1822,  cor.  Holrayd,J.y  *PhiH. 
£v.  909,  8th  ed.,  and  per  Bayley,  J.,  1824,  I  Stark.  £v.  179,  2d  ed.'; 
Davis  9.  Dale,  Moo.  and  Malk.-  514  (d).  Thus  where,  on  an  indictment 
for  perjury,  a  sheriff's  officer  had  been  subpoenaed  to  produce  a  warrant 
of  the  sheriiTy  after  argument  he  was  ordered  to  do  so,  without  having 
'  been  sworn.  Murlis's  case.  Moo.  and  Mtilk.  515.  But  where  the  party 
producing  a  document  is  sworn,  the  other  side  is  entitled  to  cross-examine 
him,  although .  he  is  not  examined  in  chief.  Brooke's  case,  2  Stark. 
472(e).  Where,  however,  a  person,  called  to  produce  a  document,  was 
sworn  by  mistake,  and  asked  a  question  which  he  did  not  answer,  it  was 
held  that  the  opposite  party  was  not  entitled  tb  cross-examine  him.  Rush 
V.  Smyth,  4  Tyr.  675, 1  Cr.-  M.  and  R.  94.  So  where  a  witness  has  been 
asked  only  one'  immaterial  question,  and  his  evidence  is  stopped  by  the 
judge,  the  other  party  has  no  right  to  cross-examine'  him.  Creevy  v.  Oarr, 
7  C.  and  P.  64  (f).  Where  a  witness  is  sworn,  and  gives  some  evidence, 
if  it  be  merely  to  prove  an  instrument,  he  is  to  be  considered  a  witness 
for  all  purposes.     Morgan  v.  Bridges,  2  Stark.  314  (g). 

As  alr^dy  stated,  it  as  been  held  at  tim  priuSy  that  if  a  witness  has 
been  once  examined  by  a  party,  the  privil^e  of  cross-examination  contin- 
ues in  every  stage  of  the  cause,  so  that  the  other  party  may  call  the  same 
witnesff  to  prove  his  case,  and  in  examining  him  may  ask  leading  quiea- 
tions.  Dickenson  v.  Shee,  4  Esp.-  67 ;  see  observations  on  this  case^ 
Phill.  Ev.  911,8thedV(l). 

(1)  Upon  croM-examiDatioa,'  the  witnen  cuinot  be  asked  a  leading  question  in  respect  to 
new  matter.  Harrison  v.  Rowan,  3  MTash.  C.  C.  Rep.  580. .  ^  And  heie^'  says  Gibmmy  C.  J., 
in  Ellmaker  v.  Buckley,  16  S.  and  R.77.  "I  take  occasion  in  broad  terms  to  dissent  from 
the  doctrine  broached  tn  Mr.  Phillipps*  Law  of  Evidence  (211),  that  a  witness,  actually  sworn, 
though  not  examined  by  the  party  who  has  called  him,  is  .subject  to  cross-examination  by  the 
party;  and  that  the  nght  to  cross-examine  is  continued  through -all  the  sabestpKnt 


(«)  Eng*.  Com.  L.  Rep.  xxxiv.  397.    (b)  Id.  xxt.  426.    (c)  Id.  xxxiv.  432.    (i)  Id.  xix.  410. 

(«)  Id.  iii.  437.    (/)  Id.  xxxii.  438.    (g)  Id.  iu.  361. 
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Rt^^xafninaiion.']  A  re-examination,  which  is  allowed  Only-  for  the 
purpose  of  explaining  any  facts  which  may  come  oui^n  cross-examina- 
tionproust  of  course  be  confined  to  the  subjecf  niaiter  of  the  cross-exami- 
nation. 1  Stark.  Ev.  179,  2d  ed.  The  rule  with  regard  to  re-examina- 
tions is  thus  laid  down  by  Abbott^  C.  J.,  in  the  Queen's  case,  2  Br.  and 
Bingh.  297  (a).  ''  I  think  the  counsel  has  a  right,  on  re-examination,  to 
ask  air  questions  which  nrraybe  proper. to  draw  out  an  explanation  of  the 
sense  and  meaning  of  the  expressions  used  by  the  witness  on  cross-ex- 
aqiiiiation,  if  they  be  in. themselves. doubtful  \  and  also  of  the  motive  by 
which  the  witness  was  induced  to  use  those  expressions  ;  but .  he  has  no 
right  to  go  further,  and  introduce  matter  new  in  itself,  and  not  suited  to 
the  purpose  of  explaining  either  the  expressions  .or  the  motives,  of  the 
witness."  *^I  distinguish  between  a  conversation  which  a  witness  may 
have  had  with  a  party  to  a  suit,  whether  criminal  or  civil,  and  a  conver- 
sation with  a  third  person.  The  conversations  of  a  party  to  the  suit  rela- 
tive to  the  subject  matter  of  the  suit,  are  in  themselves  evidence  against 
him,  in  the  suit ;  and  if  a  counsel  chooses  to  ask  a  witness  as  to.  any  thing 
which  may  have  been  said  by  an  adverse  party,  the  counsel  for  that  party 
has  a  right  to  lay  before  the  court  all  that  was  said  by  bis  client  in  the 
same  conversation ;  not  only  so  much  as  may  explain  or  qualify  the  mat- 
ter, introduced  by  the  previous  examination,  but  even  matter  not  properly 
connected  with  the  part  introduced  upon  the  previous  examination,  pro- 
vided only  that  it  relate  to  the  subject  matter  of  the  suit ;  because  it 
•would  not  be  just  to  take  part  of  a  conversation  as  evidence  a^inst  the 
party,  ^without  giving  the  party  at  the  same  time  the  benefit  of  [  ''^ISS  ] 
the  entire  residue  of  what  he  said  on  the  same  occasion."  In  Prince  i;. 
Same,  3  N.  and  P.  139,  the  court  of  Q.  B.  said,  they  could  not  assent 
to  the  doctrine  laid  down  in  the  above  case ;  and  they  held,  that  when  a 
statement  made  by  a  party  to  a  suit  in  giving  evidence  on  a  former  trial 
has  been  got  out  in  cross-examination,  only  so  much  of  the  remainder  of 
the  evidence  is  allowed  to  be  given  on  re-examination  as  tends  to  qualify 
or  explain  the  statement  made  on  cross-examinalion.  See  also  per  .M- 
deraon,  B.,  Holland  v.  Reeves,  7  C.  and  P.  36  (b). 

When  one  of  the  plaintiff's  witnesses  stated  on  cross-examination  facts 
not  strictly  evidence,  but  which  might  prejudice  the  plaintiff,  it  was  held 
that  unless  the  defendant  applied  to  strike  them  out  of  the  judge's  notes, 
the  plaintiff  was  entitled  to  re-examine  upon  them.  Blewett  v*  Trego^- 
ning,  3  A.  and  E.  554  (c). 

Memorandum  to  refresh  witnees^a  memory.]  It  has  already  been 
stated,  that  a  witness  may  refer  to  an  informal  examination  taken  down 
by  himself,  in  order  to  refresh  his  memory.  Antey  p.  58.  So  he  may 
refer  to  any  entry  or  memoranduin  he  has  made  shortly  after  the  occur- 
rence of  the  fact  to  which  it  relates,  although  the  entry  or  memorandum 
would  not  of  itself  be  evidence.  Kensington  v.  Inglis,  8  East,  289 ;  as 
an  unstamped  paper,  Maughan  v.  Hubbard,  8  B.  and  C.  14  (d).  But  a 
witness  cannot  refresh  his  memory  by  extracts  from  a  book,  though  made 
by  himself ;  Doe  v.  Perkins,  3  T.  R.  749 ;  nor  from  a  copy  of  a  book ; 

stBMs  of  Uie  cftiue,  so  Uiat  the  adverse  partjr  may  call  the  same  witneaa  to  prove  hie  case, 
ana  for  that  purpoae  aak  him  leading  quefetions.    £t  seq. 

(«)  Zng.  Cbra,  L.  R«p.  vi.  190.    (h)  Id.  xzzti.  495.    (0)  Id.  zzz.  151.    (iQ  Id.  Jrv.  147. 
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for  the  rule  requiring  the  best  evidence  maketf*  it  necessary  to  produce  the 
original,  though  used  only  to  refresh  the  memory.  Per  cur.  Burton  v» 
Plutnmer,  2  A.  and  £.  34^4  (1)  (a).  • 

Where  a  witness  on  looking  at  a  written  paper  has  his  memory  so  re* 
freshed,  that  he  can  speak  to  the  facts  from  a  recollection  of  them,  his  tes« 
timony  is  clearly  admissible,  although  the  paper  may  not  have  been  writ- 
ten by  him.    Phill.  Ev.  895,  8th  ed.,  and  the  cases  there  cited. 

Where  the  witness  cannot  speak  without  referring  to  a  book,  the  book 
must  be  produced  in  court.  Per  Coleridge^  J.,  Howard  v.  Canfield,  5 
Dowl.  P.  C.  417.  If  produced,  the  counsel  for  the  other  party  has  a  right 
to  see  it,  and  cross-examine  from  it,  Hardy's  case,  24  How.  St.  Tr.  834 ; 
or  he  may  look  at  it  and  ask  when  it  was  written,  without  being  bound  to 
put  it  in  evidence.  Ramsden's  case,  2  C.  and  P.  603  (6).  If  he  cross- 
examines  to  other  entries  than  those  referred  to  by  the  witness  he  makes 
them  part  of  his  own  evidence.  Per  Gumey  B.,  Gregory  v.  Tiavenor,  6 
C.  and  P.  281  (c). 

Questions  subjeMng  witness  to  a  civU  suit.]  Whether  a  witness 
was  bound  to  answer  questions  which  might  subject  him  to  a  civil  actioof 
or  charge  him  with  a  debt,  was  forroerty  much  doubted  (2)  ;  but  by  statute 
46  Geo.  3,  c.  37,  it  is  declared  and  enacted,  that  a  witness  cannot  by  law 
refuse  to  answer  any  question  relevant  to  the  matter  in  issue,  the  answer- 
ing of  which  has  no  tendency  to  expose  him  to  a  penalty  or  forfeiture  of 
[  *159  ]  any  nature  whatsoever,  by  reason  only  or  on  *the  sole  ground 
that  the  answering  such  question  may  establish  or  t^d  to  establish  that  be 
owes  a  debt,  or  is  otherwise  subject  to  a  civil  suit,  either  at  the  instance 
of  his  Majesty  or  any  other  person.  The  Statute  does  not  extend  to 
compel  parties,  who  stand  in  the  situation  of  parties  to  the  suit  (as  a  rated 
inhabitant,  in  case  of  an  appeal,)  to  give  evidence.  R.  t^.  Inhabitants  of 
Woburn,  10  East,  395,  {decided  before  the  passing  of  the  54  Geo.  3,  c 

no.) 

Questions  subjecting  witness  to  a  forfeiture.']  A  witness  is  privi- 
Icdged  from  answering  any  question,  the  answer  to  which  might  subject 
him  to  a  forfeiture  of  his  estate.  The  declaratory  statute  (46  Geo.  3,  c. 
37,  supra)  implies  that  a  witness  may  legally  refuse  to  answer  any  ques- 
tion which  has  a  tendency  to  a  forfeiture  of  any  nature  whatsoever* 
Phill.  Ev.  916,  8th  ed.  So  it  is  an  established  rule  in  courts  of  equity, 
that  a  party  is  not  bound  to  answer,  so  as  to  subject  himself  to  any  for- 
feiture of  interest.     Id.     Mitford  on  Eq.  PI.  1 57 — 163. 

Questions  subjecting  witness  to  penalties  or  punishmenty  fyc]  A 
witness  cannot  be  compelled  to  answer  any  qnestion,  which  has  a  tenden- 
cy to  expose  iiim  to  a  penalty,  or  to  any  kind  of  punishment,  or  to  a  crim- 
inal charge.     Phill.  Ev.  914,  8th  cd.     Thus  in  an  action  for  a  libel, 

(1)  Holladay  v.  Manh,  3  Wend.  142.  Lawrence  v.  Barker,  5  Pick.  901.  Feetu  o.  Heath, 
11  Wend.  47/ 

(2)  That  a  mere  civil  liability  does  not  render  the  witness  incomptent,  see,  Gorham  «.  Car- 
rol, 5  Litt.  221.  Black  v.  Crouch,  Id.  22G.  State  v.  McDonald,  1  Coze,  332.  Stoddart's 
Lessee  i>.  Manning,  2  Har.  A  O.  147.  Boll  v.  Loreland,  10  Pick.  9.  Baird  v.  Cochnn, 
4  S.  &  R.  397.    Nass  v.  Van  Swearin^^n,  7  S.  4k  R.  192.    Copp  v   Upham,  3  N.  Hunp. 

(a)  Eng.  Com.  L.  Rep.  zzzix.  113.    (^)  Id.  zii.  263.    (t)  Id.  zkr.  397. 
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in  the  shape  of  ao  extra-judicial  affidavit  sworn  before  a  magistrate,  the 
clerk  to  the  magistrate  was  not  compelled  to  answer  the  question,  whether 
he  had  written  the  affidavit  at  the  desire  of  the  defendant,  on  the  ground 
that  it  tended  to  criminate  himself  (1).  Malony  v.  Bartlett,  3  Campb.  210. 
So  on  an  appeal  against  an  order  of  bastardy,  a  person  cannot  be  com- 
pelled to  confess  himself  the  father  of  a  bastard  child.  R.  v.  St.  Mary, 
Nottingham,  13  East,  58  (n.)  Nor  can  the  prosecutrix,  on  an  indictment 
for  rape,  be  compelled  to  answer  a  question,  whether  she  has  had  crim- 
inal intercourse  with  a  particular  individual.  Hodgson's  case,  Russ.  and 
Ry.  C.  C.  211  (a).  Upon  the  same  principle,  an  accomplice  who  is  ad* 
mitted  to  give  evidence  against  his  associate  in  guilt,  though  bound  to 
make  a  full  and  fair  confession  of  the  whole  truth,  respecting  the  subject 
matter  of  the  prosecution,  is  not  bound  to  answer  with  respect  to  his 
share  in  other  offences,  in  which  he  was  not  connected  with  the  prisoner, 
for  he  is  not  protected  from  a  prosecution  for  such  offences.  West's  case, 
O.  B.  1821 ;  Phill.  Ev.  28,  914  (n.)  8th  ed.  So  a  witness  cannot  be 
called  upon  to  answer  a  question  which  subjects  him  to  the  penalties  of 
usury.  Gates  v.  Hardacre,  3  Taunt.  424.  See  Jackson  v.  Benson,  1  Y. 
and  J.  32.  But  if  the  time  limited  for  the  recovery  of  the  penalty  has 
expired,  the  witness  may  be  compelled  to  answer.  Roberts  v.  Allatt,  M. 
and  M.  192  (b). 

It  is  not  necessary,  in  order  to  render  the  question  objectionable,  that 
it  should  directly  criminate  the  witness ;  it  is  sufficient  if  it  has  a  tenden- 
cy to  do  so  (2).  Thus  where  there  was  a  question  whether  there  had 
been  usury  in  a  bill  of  exchange,  a  witness  being  asked  whether  the  bill 
had  ever  been  in  his  possession  before,  objected  to  the  question,  and 
Mouufieldj  C.  J.,  refused  to  compel  him  to  answer  ''^the  question,  [  ''^IGO  ] 
observing  that  it  went  to  connect  the  witness  with  the  bill,  and  might 
be  a  link  in  a  chain.  Gates  v.  Hardacre,  3  Taunt.  424.  Lord  Eldan, 
also,  in  Paxton  v,  Douglas,  19  Ves.  227,  expressed  an  opinion  that  a 
party  should  be  protected  from  questions,  not  only  that  have  a  direct 
tendency  to  criminate  him,  but  that  form  one  step  towards  it.  See  also 
Glaridge  v.  Hoare,  14  Yes.  59 ;  Swift  v.  Swift,  4  Hagg.  Eccl.  R.  154. 
S«  P.  per  Lord  Tenierderiy  G.  J.,  Slaney's  case,  5  G.  and  P.  213  (c). 

It  has  been  held,  however,  by  Lord  Abinger,  G.  B.  that  a  vestry  clerk 


159.  Haywv.  Richardaon,  1  Gill.  (Sl  J.  316.  Naylor  v.  Semmes,  4  id.  273.  Commonwealth 
V.  Thniaton,  7  J.  J.  Marsh.  63.  Taney  v.  Kemp,  4  Har.  &  J.  348.  Planters*  Bk.  v.  George, 
6  Mart.  679,  overruling  Nayigation  Co.  v,  N.  Orleans,  1  Mart.  23. 

Contra,  Beniamin  v,  Hathaway,  3  Conn.  528.  Storrs  u.  Wetmore,  Kirby,  203.  Starr  v. 
Tracey  &^  al.,  2  Root,  528.  Cook  v.  Corn,  1  Overton,  240.  And  see  Mauran  v.  Lamb,  7 
Cowen,  174. 

A  witness  is  compellable  to  produce  a  paper,  though  it  may  subject  him  to  pecuniary  loss. 
Bull  V.  Loyeland,  10  Pick.  9. 

(1)  U.  S.  V,  Craig,  4  Wash.  C.  C.  Rep.  229.  Southard  v.  Rexford,  6  Cowen,  254.  Gran- 
nis  V.  Brandon,  5  Day,  260.    People  v.  Herrick,  13  Johns.  82. 

(2)  The  witness  and  not  the  Court  is  the  proper  judge  whether  a  question  put  to  him  haa 
a  tendency  to  criminate  him.  State  v.  Edwards,  2  Nott  &  M'C.  13.  The  Court  will  in- 
struct him  to  enable  him  to  determine,  and  if  the  answer  form  one  link  in  a  chain  of  testimony 
against  him,  he  is  not  bound  to  answer.    Ibid. 

The  following  principles  were  laid  down  by  the  late  Chief  Justice  of  the  United  States,  in 
Burr's  Trial: 

It  is  the  province  of  the  Court  to  judge  whether  any  direct  answer  to  the  question  which 
mna  be  proposed,  will  furnish  evidence  against  the  prisoner.  If  such  answer  may  disclose 
a  met  Wnich  forms  a  necessary  and  essential  link  m  the  chain  of  testimony  which  would 
be  snfScient  to  convict  him  of  any  crime,  he  is  not  bound  to  answer  it  so  as  to  furnish  mat- 

(a)  1  Eng.  C.  C.  211.    (»)  Eng.  Com.  L.  Rep.  zzii.  288.    (e)  Id.  xziv.286. 
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cannot  refuse  to  prodace  the  vestry  book  kept  in  pursuance  of  the  58 
Geo.  3,  c.  69,  s.  2,  on  the  ground  that  it  may  criminate  himself.     Bradr 
^A\9  V.  Murphy,  7  C.  and  P.  612  (a). 

Queetiam  sulgecting  a  witness  to  penalties  or  punishment,  fyc. — 
whether  they  may  be  put.]     Whether  questions,  the  answers  to  which 
would  expose  himself  to  punishment,  ought  not  to  be  allowed  to  be  put y 
or  whether  the  witness  ought  merely  to  be  protected  from  answering . 
such  -questions,  does  not  appear  to  be  settled.     In  Reading's  case,  7 
How.  St.  Tr.  226,  it  was  decided  that  a  question  tending  to  charge  a 
witness  with  a  criminal  offence  ought  not  to  be  put,  although  he  had 
been  pardoned.     Lord  Chief  Justice  North  said,  ^'  If  he  hath  not  his  par- 
don, his  life  is   in  danger;  if  he  faath,   neither  his  life  nor  name  must 
suffer,  and  therefore  such  questions  must  not  be  asked  bim."     Although 
this  decision  has  been  remarked   upon^  and  it  has  been  said  that  it  ought 
not  to  be  considered  binding,  from  the  nature  of  the  trial  and  the  period 
at  which   it  look   place   (see  Moo.  and  Malk.  N,   P.  C.   493,  n.),  yet 
that  observation  must,  it  seems,  be  confined  to  the  rejection  of  the'ques- 

*  tion  after  the  witness  hcbd  been  pardoned.  In  Cundell  v..  Pratt,  Moo. 
and  M*  108  (6),. where  the  witness  was  asked  whether  she  had  been 
guilty  of  incest  with  a  particular  individual,  Best^  C.  J,,  prohibited  the 
question.  So  where  on  a  trial  for  high  treason,  one  of  the  witnesses  was 
asked  a  question  tending  to  show  that  he  had  been  guilty  of  bigamy,  in 
order  to  discredit  him,  Lord  Ellenborough,  observed,  "  You  may  ask 
the  witness  whether  he  has  been  guilty  of  such  a  crime,  this  indeed  would 
be  improperly  asked,  because  he  is  not  bound  to  criminate  himself;  but 
if  he  does  answer  promptly,  you  must  be  bound  by  the  answer  which 
he  gives."     Watson's  case,  2  Stark.  N.  P.  C.  151  (c),  sed  vide  post. 

On  the  other  baud,  there  are  not  wanting  authorities  to  show  that  even 
where  the  question  goes  to  criminate  the  witness,,  it  may  yet  be  put,  al- 
though he  cannot  be  compelled  to  answer  it.     This  appears  to  have  been 

•  the  opinion  of  Bayley,  i„  in  Watson's  case,  2  Stark.  N.  P.  C,  153  (d). 
.And  the  same  learned  judge  is  said  to  have  ruled  that  a  witness  may  be 
asked  a  question  the  answer  to  which  may  subject  him  to  punishment, 
but  that  he  is  not  compellable  to  answer  it;  and  that  all  other  questions 
for  the .  purpose  of  impeaching  a  witness's  character,  may  not  only  be 
put,  but  must  be  answered.  Holding's  case,  O.  B.  1821,  Archb.  C.  L. 
102,  2d  ed.  It  may,  however,  be  doubted,  how  far  this  decision  is  cor- 
[  *161  ]  recUy  reported,  *e8pecially  with  regard  to  the  concluding  posi- 
tion. In  a  text  book  of  great  value,  it  is  said  that  it  seems  such  ques- 
tion/ may  be  put.  2  Russ.  625,  6,  2d  ed.  In  the  same  work  it  is  ad- 
ded, that  if  the  imputation  contained  in  the  question  be  so  connected 
with  the  inquiry  and  the  point  in  issue,  that  the  fact  may  be  proved  by 
other  evidence,  and  the  adverse  party  intends  to  call  witnesses  for  that 
purpose,  the  witness  proposed  to  be  discredited  must  be  asked  whether 
he  has  been  guilty  of  the  offence  imputed. 

Upon  priQcipIe  it  would  seem  that  questions  tending  to  expose  the  wit- 
.  ■  '  '  ■     ■    ■  ■ . ..  ^  ■        ■      ■        "       _ 

ter  for  that  conviction,  in  such  a  case  the  witness  ihust  himself  judge  what  his  answer  will 
be,  and  if  he  say  on  oath  he  cannot  answer,  without  accusing  himself,  he  cannot  be  com- 
pelled to  answer.     1  Burr's  Trial,  245.    See  Parkhurst  v.  I^wton,  2  Swanst.  215. 

(a)  £ng.  Com.  L.  Rep.  xxzii.  654.    (b)  Id.  ziv,  285.  n.    (c)  Id.  iii.  290.    (<0  Id. 
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iress  to  punishment y  may  be  put,  as  well  as  questions  tending  to  degrade 
his  character  (1).  The  ground  of  objection  in  the  first  case  is  not  that 
the  question  hus  a  tendency  to  degrade  him,  but  that  advantage  may  be 
taken  of  his  answer  in  some  future  proceeding  against  him,  and  the  rule 
that  no  person  is  bound  to  accuse  himself  is  urged.  This  objection  is, 
however,  completely  removed  by  permitting  the  witness  not  to  answer  the 
question,  for  his  silence  would  not  in  any  future  proceeding  be  any  ad* 
mission  of  guilt.  The  question  may  then  be  regarded  as  one  simply  tend- 
ing to  degrade  the  witness,  and  would  come  within  the  rule  which  appears 
to  be  now  well  established,  that  it  may  be  put,  though  the  witness  is  not 
compellable  to  give  an  answer,  or  that  if  he  does  give  an  answer,  the  par-  ^ 
ty  examining  him  must  be  satisfied  with  it. 

This  point  appears  to  have  been  settled  in  the  law  of  Scotland,  by 
modern  deterniinations  ;  and  it  is  now  held  in  that  country,  that  it  is  com- 
petent to  ask  a  witness  whether  he  has  been  engaged  in  any  specific 
crimes,  although  they  have  no  connexion  with  the  crime  under  investiga- 
tion ;  but  it  is  also  held  to  be  the  privilege  of  the  witness  to  decline  an- 
swering, according  to  the  rule  Nemo  tenetur  jurare  in  suam  turpitudi- 
nem.  In  the  case  of  the  Cupar  rioters,  a  witness  was  asked  whether  he 
had  ever  been  engaged  in  the  lifting  of  dead  bodies.  Lindsay's  case, 
1829,  Alison's  Prac.  Cr.  Law  of  Scotl.  527.  And  in  Burke's  case,  Syme, 
365,  367,  Alison,  527,  the  court  allowed  Hare,  the  witness,  to  be  asked 
whether  he  had  ever  been  engaged  in  any  other  murder,  expressly  warn- 
ing him  that  he  was  at  liberty  to  decline  answering,  which  he  accordingly 
did. 

Questions  subjecting  a  witness  to  penalties,  punishment,  fyc. — conse- 
quence of  answering.]  Answers  given  to  questions  to  which  the  witness 
might  have  demurred,  may  be  given  in  evidence  against  him.  Smith  t;. 
Beadnell,  1  Campb.  30.  If  th«  witness  answers  questions  on  the  exami- 
nation in  chief,  tending  to  criminate  himself,  he  is  bound  to  answer  on 
the  cross-examination,  though  the  answer  may  implicate  him  in  a  transac- 
tion affecting  his  life.  Per  Dampier,  J,,  Winchester  Sum.  Ass.  1815, 
Mann.  Dig.  pi.  222,  Witness,  p.  336,  2d  ed.  So,  if  the  witness  begins  to 
answer,  he  must  proceed.  On  a  trid  for  libel,  a  witness  was  asked  whe- 
ther he  had  not  furnished  the  editor  of  a  newspaper  with  the  report.  He 
answered  one  or  two  questions  on  the  subject,  when,  being  further  press- 
ed, 4ie  appealed  to  the  court  for  protection,  but  Abbott,  C.  J.,  said,  ^'  You 
might  have  refused  to  answer  at  all,  t>ut  having  partially  answered, 
♦you  are  now  bound  to  give  the  whole  truth."  East  ».  Chapman,  [  ^162  ] 
M.andM.47  {a),  2C.  and  P.  571  (fe),  S.C.  ^Best,  C.  J.,  laid  it  down, 
that  if  a  witness,  being  cautioned  that  hh  is  not  compellable  to  answer  a 
question  which  may  tend  to  criniinate  him,  chooses  to  answer  it,  he  is 
bound  to  answer  all  questions  relative  to  that  transaction.  Dixon  v.  Vale, 
1  C.  and  P.  279  (c) ;  see  also  Austin  v.  Poiner,  1  Simons,  348  (2). 

Questions  subjecting  a  witness  to  penalties  or  punishment,  fyc. — con-  ^ 
sequence  of  7wt  answering.]  .  Where  a  witness  is  entitled  to  decline  ^ 

(1)  Carnaghan's  ease,  6  Rogera'  Rec.  4i5. 

(2)  The  SUte  v.  R.,  4  N.  Hamp.  562. 

(a)  En^.  Com.  L.  Rep.  zzii.  244.    (6)  Id.  xii.  268..    (c)  Id.  xi.  391. 
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answering  a  qaestton,  and  does  decline,  the  rule  is  said  by  Holrayd,  J., 
to  be,  that  this  not  answering  can  have  no  effect  with  the  jury.  Watson's 
case,  2  Stark.  157  (a).  So  where  a  witness  demurred  to  answer  a  ques- 
tion, on  the  ground  that  he  had  been  threatened  with  a  prosecution  re- 
specting th^  matter,  and  the  counsel  in  his  address  to  the  jury,  remarked 
upon  the  refusal,  Abbott,  C.  J.,  interposed  and  said,  that  no  inference 
was  to  be  drawn  from  such  refusal.  Rose  v.  Blakemore,  Ry.  and  Moo. 
N.  P.  C.  384(6).  A  similar  opinion  was  expressed  by  Lord  Etdan. 
Lloyd  V.  Passingham,  16  Ves.  64  ;  see  the  note  Ry.  and  Moo.  N.  P.  C. 
385  (c).  However,  it  is  said  by  Bayley,  J.,  in  Watson's  case,  2  Stark. 
,  153  (tf),  ^^  If  the  witness  refuse  to  answer,  it  is  not  without  its  effect  with 
the  jury.  If  you  ask  a  witness,  whether  he  has  committed  a  particular 
crime,  it  would  perhaps  be  going  too  far  to  say,  that  you  may  discredit 
him  if  he  refuse  to  answer ;  it  is  for  the  jury  to  draw  what  inferences 
they  may." 

/^  Questions  subjecting  witness  to  penalties  or  punishment y  fyc. — ob- 
f  jedionmust  be  taken  by  the  witness  himself.]  The  privilege  of  object- 
S  lag  to  a  question,  tending  to  subject  the  witness  to  penalties  or  punish- 
f  menty  belongs  to  the  witness  only,  and  ought  not  to  be  taken  by  counsel, 
\  who  will  not  be  allowed  to  argue  it.  Thomas  v.  Newton,  M.  and  M. 
I  48  (n.)  (e);  S.  P.  Adey's  case,  i  Moo.  and  R.  94,  Lord  Tenterden,  C. 

■ 
I 

Whether  a  witness  is  bound  to  answer  questions  tending  to  degrade 
Mm.]  The  point  has  frequently  been  raised  and  argued,  whether  a  wit- 
ness, whose  credit  is  sought  to  be  impeached  on  cross-examination,  is 
bound  to  give  an  answer  to  the  questions  put  to  him  with  that  view.  The 
doabt  only  exists  where  the  questions  put  are  not  relevant  to  the  matter 
in  issue,  but  are  merely  propounded  for  ^le  purpose  of  throwing  light  on 
the  witness's  character ;  for  if  the  transactions  to  which  the  witness  is 
interrogated,  form  any  part  of  the  issue,  he  will  be  obliged  to  give  evi- 
dence, however  strongly  it  may  reflect  upon  his  character.  Phill.  Ev.  916, 
8th  ed. 

The  first  point  to  be  considered  on  this  subject  is,  whether  questions 
not  relevant  to  the  matter  in  issue,  and  tending  to  degrade  the  character 
of  the  witness,  are  allowed  to  be  put.  There  does  not  appear  to  be  any 
authority  in  the  earliest  cases  for  the  position,  that  the  questions  themselves 
are  inadmissible  upon  cross-exflmination.  In  Cook's  case,  13  How.  St. 
{•163]  Tr.  334,  I  Salk.  153,  S.  C.  Treby^  *C.  J.,  appears  to  admit  the 
legality  of  the  practice,  adding,  that  the  witnesses  had  been  obliged  to 
answer.  In  Sir  John  Friend's  case,  11  How.  St.  Tr.  1331,  the  court  held 
that  a  witness  could  not  be  asked  whether  he  was  a  Roman  Catholic,  be- 
cause he  might  by  his  answer  subject  himself  to  severe  penalties.  In 
Layer's  case,  16  How.  St.  Tr.  161,  a  question  tending  to  d^rade  the 
witness  was  proposed  to  be  asked  on  the  voire  dire,  and  Pratt ^  C.  J.,  said, 
*'  It  is  an  objection  to  his  credit,  and  if  it  goes  to  his  credit,  must  he  not 
be  sworn,  and  his  credit  go  to  the  jury  ?"     These,  therefore,  are  only  au- 

(1)  U.  8. 9.  Cniff,  4  Wash.  C.  C.  Rep.  729.    Soothard •.  Rexfard,  6  Cowen,  954.    Brown's 
Ex. «.  Dnrbin**  Adm.,  5  J.  J.  Maxih.  174.    Johnston  •.  Gom,  2  Yerg.  110. 

(«)  Eng.  Com.  L.  Asp.  iii.  293.  (»)  Id.  zzi.  466.   (c)  id.   (<0  Id.  iu.  291.   (<)  Id.  zzu.  244. 
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thorities,  to  show  that  a  witness  will  not  be  compelled  to  anw^er  sucb 
questions.  M^ny  later  decisions  show  that  such  questions  are  adflfiissible, 
though  the  witness  cannot  be  called  upon  to  answer  them.  Thus,  on  an 
application  to  bail  a  prisoner,  the  court  allowed  the  counsel  for  the  prose- 
cution to  ask  one  of  the  bail,  whether  he  had  not  stood  in  the  pillory  for 
perjury.  The  court  said  there  was  no  objection  to  the  question,  as  the 
answer  could  not  subject  the  bail  to  any  punishment.  Edward's  case,  4 
T.  R.  440.  On  Watson's  case  for  high  treason,  such  questions  were  fre- 
quently asked,  ^'  and  it  may  be  inferred,"  says  Mr.  Phillipps,  "  from  the 
opinion  of  the  judges  on  an  argument  in  that  case,  that  such  questions 
are  regular."  Gurney's  report  of  Watson's  irial,  288 — 291  ;  Phill.  Et. 
922,  (n.)  8(h  ed. ;  see  also  Lord  Cochrane's  trial,  419,  by  Gurney  ;  Har- 
.dy'scase,  24  How.  St.  Tr.  726,  11  East,  311.  In  the  following  case, 
Beai^  C.  J.,  laid  down  the  same  rule  in  these  words :  ^^  The  rule  I  shall 
always  act  upon  is,  to  protect  witnesses  from  questions,  the  answers  to 
which  would  expose  them  to  punishment ;  if  they  are  protected  beyond 
this,  from  questions  which  tend  to  degrade  thcni,  many  an  innocent  man 
may  suflTer.  Cundeil  r.  Pratt,  M.  and  M.  108  (a).  So  it  is  stated  by  Mr. 
Pbilhpps,  that  Lord  EUenborough  continually  permitted  such  questions  to 
be  asked  without  the  slightest  disapprobation,  and  that  the  common  prac- 
tice of  courts  of  justice,  before  the  most  approved  judges,  will  abundantly 
furnish  instances  of  such  questions  being  put  and  not  being  disallowed  as 
contrary  to  the  rules  of  law ;  ''  and  it  is  difficult  to  see,"  Mr.  Phillipps 
adds,  ''  how  a  question  can  properly  be  deemed  illegal,  when,  if  the  wit- 
ness chooses  to  answer,  his  answer  must  undoubtedly  be  received  as  evi- 
dence."    Phill.  Ev.  922,  8th  ed. 

There  are,  however,  one  or  two  decisions,  countenancing  the  opinioo 
that  questions  tending  to  degrade  the  character  of  a  witness,  shall  not  be 
allowed  to  be  put  (1).  Upon  an  indictment  for  an  assault,  a  common  lo- 
former  and  man  of  suspicious  character  having  been  called,  was  asked  on 
Cfoss-examination,  whether  he  iiad  not  been  in  the  house  of  oorrectioD. 
Upon  this  Lord  EUenborough  interposed,  and  said  that  the  question  should 
not  be  asked.  That  it  had  been  formerly  settled  by  the  judges,  among 
whom  were  Chief  Justice  Treby  and  Mr.  Justiee  Powell,  both  very  great 
lawyers,  that^  witness  was  not  bound  to  answer  any  question,  the  c^ject 
6f  which  was  to  degrade,  or  render  him  infamous.  He  added,  that  he 
thought  the  rule  ought  to  be  adhered  to,  as  it  would  be  an  injury  to  the 
administration  of  justice,  if  persons  who  came  to  do  their  duty  to  the  pub- 
lic might  be  ^subjected  to  improper  investigation.  Lewis's  case,  [  *164  ] 
4  Esp.  225.  Upon  this  case  it  may  be  ob^rved,  that  the  authorities  re- 
ferred to  by  Lord  EUenborough  do  not  go  the  length  of  excluding  the 
question,  but  meiely  decide  that  the  witness  is  not  bound  to  answer.  As 
already  stated  also,  Lord  EUenborough  was  in  the  frequent  habit  of  allow- 
ing such  questions  to  be  put,  (supra,)  and  on  these  grounds  Mr.  Phillipps 
is  disposed  to  think  that  the  question  had  already  been  put  and  answered, 

n)  A  witness  is  not  bound  to  give  ^swera  which  maystigmatize  or  dislrrace  Jiim.  State 
9.  Bailey,  1  Pennington,  415.  Vaughn  v.  Ferine,  2  Id.  728.  Baird  v.  Cochran,  4  S.  and  R. 
400.  Reap.  o.  GiUm,  3  Yeates,  429,  437.  Galbraith  v.  Eichelberger,  Id.  515.  Bell's  caas,  1 
Browne,  376.  Saltonstall's  cose,  1  Rogers'  Rec.  134.  Stout  v.  Russell,  2  Teates,  334.  Peo- 
ple V.  Herrick,  13  Johns.  82. 

A  witness  is  not  beund  to  answer  any  questions  whick  may  impeach  his  ecmduct  aa  a  pob* 
lie  officer.    Jackaon  v.  Homphrey,  1  Johns.  486.    Marbory  v.  Madison,  1  Cnach,  144. 

(»)  Esf .  Om.  L.  Rep.  ziv.  96S,  n. 
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anfl  being  repeated,  his  lordship  thought  it  necessary  to  interpose  for.  the 
protection  of  the  witness.  Phill.  Ey.  921  (rit)  8th  ed.  In  another  case, 
where  a  witness  was  asked  on  cross-examination,  whether  she  lived  in  a 
state  of  concubinage  with  the  plaintiff,  Lord  Alvanley  interposed,  and 
gave  the  following  opinion  on  the  subject  of  such  questions :  ''  He  thought 
questions  as  to  general  conduct  might  be  asked,  but  not  such  as  went  im- 
mediately to  degrade  the  witness ;  he  would  therefore  allow  it  to  be  asked, 
whether  she  was  married,  as  she  might  be  married  to  the  plaintiiT.  But 
having  said  she  was  not,. he  would  not  allow  it  to  be  asked,  had  she  slept 
with  him  ?"  He  added,  ^'  I  do  not  go  so.  far  as  others  may.  1  do  not  say 
that  a  witness  may  not  be  asked  to  what  may  tend  to  disparage  him,  that 
would  prevent  an  investigation  into  the  character  of  the  witness,  which 
may  often  be  of  importance  to  ascertain.  I  think  those  questions  only 
should  not  be  put  which  have  a  direct  or  immediate  effect  to  disgrace  or 
parage  the  witness.'^  Macbride  v.  Macbride,  4  Esp.  242.  Upon  an  in- 
dictment for  a  rape,  the  prosecutrix  on  cross-ex9mination  was  asked, 
'*  Whether  she  had  not  before  had  connexion  with  other  persons,  and 
whether  not  with  a  particular  person  (named)."  This  question  was  ob- 
jected to,  and  the  point  was  reserved  for  the  opinion  of  the  judges,  who 
held  the  objection  good,  Hodgson's  case,  Russ.  and  Ry.  C.  C,  211  (a). 
It  does  not  appear  in  the  latter  case,  whether  the  question  itself  was 
objected  to,  or  only  that  the  witness  was  not  bound  to  answer  it,  but  both 
in  this  and  the  preceding  case  of  Macbride  v.  Macbride,  it  seems  that  the 
questions  were  improper  to  be  put y  as  they  imputed  to  the  witness  an  of'  , 
fence  punishable  by  the  ecclesiastical  law.  Upon  the  same  ground,  Beaty 
C.  J.,  interposed  to  prevent  a  witness  being  asked  whether  she  lived  in  a 
state  of  incestuous  concubinage  vvith  a.  particular  person.  Cundell  v.  . 
Pratt,  M.  and  M.  108(&).  Where,  in. an  action  for  seduction,  the  party 
seduced  wa?  asked  whether  she  had  not  been  criminal  with  other  men, 
Lord  EUenhorough  said,  this  was  a  question  she  ought  not  to  answer,  and 
that  the  same  point  having  been  referred  to  the  judges,  they  were  all  of 
the  same  opinion.     Dodd  v.  Norris,  3  Campb.  519. 

With  regard  to  compelling  a  witness  to  answer  questions  tending  to  de- 
grade him,  (such  questions  not  being  relevant  to  the  matter  in  issue,)  there 
appear  to  be  only  two  authorities  that  a  witness  is  so  bound.  In  Hold- 
ing's case,  O.  B.  1821,  Arch.  Cr.  PI.  102,  2d  ed.,  Bayley,  J.^  is  reported 
to  have  ruled,  that  though  a  witness  may  refuse  to  answer  a  question  ex- 
posing him  to  punishment,  yet  all  other  questions,  for  the  purpose  of  im- 
peaching his  character,  may  not  only  be  put,  but  must  be  answered.  So 
[  *165  ]  where  in  a  civil  cause,  a  witness  ^b*  ing  asked  on  cross-examina- 
tion, whether  he  had  not  been  tried  for  theft,  icfusing  to  answer,  and  ap- 
pealing to  Loc4  EUenboraughy  whether  he  was  bound  to  answer,  his  lord- 
ship said,  '^  If  you  do  not  answer  the  question  I  will  commit  you,"  ad- 
ding, '^  you  shall  not  be  compelled  to  say  whether  you  were  guilty  or  not."  ^ 
Frost  I?.  Hdloway,  1818,  Phill.  Ev.  922,  (n.)  8th  ed.  Assuming  that  a  1 
question  is  not  irregular,  merely  from  its  tendency  to  degrade  the  witness's 
character,  and  that  the  witness  is  not  compellable  to  answer,  yet  if  he 
chooses  to  give  an  answer,  the  party  who  asks  the  question  must  be  bound 
by  his  answer,  and  cannot  be  allowed  to  falsify  it  by  evidence.     Phill.  Ev. 

923,  8th  ed. ;  and  see  Watson's  case,  ante,  p.  160,  and  infra. 

^ *  

(a)  1  Sag.  C.  C.  311.    (b)  Eng.  Com.  h.  Rep.  xiv.  985,  n. 
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Eoidenc$  of  general  character.]  Where  a  witness  is  called  to  im- 
peach the  general  character  for  veracity  of  another  witness,  be  cannot  be 
examined  as  to  particular  facts.  The  proper  question  is,  ^'  From  your 
knowledge  of  bis  general  character,  would  you  believe  him  On  his 
oath  ?^'  (I)  If  the  witness  state  that  he  has  seen  him  befcve  a  magis- 
trate, and  from  what  passed  there  he  would  not  believe  him  on  his  oath, 
it  is  not  evidence.  Mawson  r.  Hartsink,  4  Esp.  102.  "The  rule  is," 
says  Mr.  Justice  Bayley,  "that  a  party  against  whom  a  witness  is  called, 
may  examine  witnesses  as  to  his  general  character,  but  he  is  not  allowed  to 
prove  particular  facts  in  order  to  discredit  him.''  Watson's  case,  2  Stark. 
N.  P.  C.  152 (a).  "The  reason,"  says  Pratt,  C.  J.,  "  why  particular 
facts  are  not  to  be  given  in  evidence,  to  impeach  the  character  of  a  wit- 
ness is,  that  if  it  were  permitted,  it  would  be  impossible  for  a  witness  hav- 
ing no  notice  of  what  will  be  sworn  against  him,  to  come  prepared  to  give 
an  answer  to  it ;  and  thus  the  character  of  witnesses  might  be  vilified, 
without  their  having  any  opportunity  of  being  vindicated."  Layer's  case^ 
14*How.  St.  Tr.  285.  Buttio  such  injustice  attends  an  inquiry  into  the 
general  character  of  a  witness.  "  General  character,"  says  Chief  Justice 
Gibba,  "  is  the  result  of  general  conduct,  and  every  witness  who  presents 
himself  in  a  court  of  justice  undertakes  for  that."  Sharp  v.  Scoginp, 
Holt's  N.  P.  C.  541  (6).  In  answer  to  general  evidence,«of  bad  charac- 
ter for  veracity,  tlie  witnesses  called  to  prove  it  may,  be  examined  as  to 
their  means  of  knowledge,  Mawson  v.  Hartsink,  4  Esp.  103  ;  and  the 
grounds  of  their  opinion ;  or  the  other  party  may  attack  their  general 
character,  and  by  fresh  evidence  support  the  character  of  his  own  witness. 
Phill.  EV..925. 

In  the  common  case  where  a  witness  for  the  plaintiff  asserts  one  thing, 
and  a  witness  for  the  defendant  asserts  another,  and  direct  fra^id  is  not 
imputed  to  either,  evidence  to  general  character  is  not  admissible.  Bishop 
of  Durham  v.  Beaumont,  1  Campb.  207. 

Wken  a  party  may  contradict  hia  own  loitneas.]  It  is  clear  that  the 
party  calling  a  witness,  will  not  be  allowed  to  give  general  evidence  that 

he  is  not  to  be  believed  on  his  oath  (2).     Ewer  v.  Ambrose,  3  B.  and  C. 

■ '  '  ■  '       "  *  • 

(1)  Jackson  v.  Osborn,  2  Wend.  555.  Commonwealth  v.  Moore,  2  Dana,  402.  Rixey  v, 
Bayse,  4  Leigh,  330.    Wike  v.  Lightner,  11  S.  <&  R.  198.     Swift's  Evidence,  143. 

When  character  is  put  in  issue,  evidence  of  partioular  facts  may  be  admitted,  but  not  wheie 
it  comes  in  collaterally.    Commonwealth  v.  Moore,  2  Dana,  402.    See  Sacket  v.  May,  3  lb.  80- 

To  discredit  a  witness,  it  may  be  asked,  whether  he  is  not  a  man  of  bad  moral  character ; 
State  r>.  Stallings,  2  Hay  w.  300.  Hume  v.  Scott,  3  Marsh.  261 .  (Contra,  SkiUinger  «.  How  - 
ell,  5  Halst.  dw.)  If  such  question  be  asked,  the  iropeachingwitness  may  be  croes-ezamin- 
ed  as  to  his  character  for  veracity.  Noel  v.  Dickey,  3  Bibb,^6d.  See  IVfobely  t.  Hamit,  1 
Marsh.  591.    Kimmel  v.  Kimmel,.3  S.  <&  R.  336. 

The  character  for  veracity  of  a  female  witness,  mav  not  be  impeached  by  evidence  of  her 
general  character  for  chastity.  Gllohirat  v.  M'Kee,  4  Watts,  380.  Jackson  v.  Lewis,  13  Johns, 
S04.  Commonwealth  r.  Moore,  3  Pick.  194.  See  Commonwealth  v.  Murphy,  14'  Mass.  387. 
Sword  V,  Nestor,  3  Dana,  453.    2  Starkie's  Cv.  New  Ed.  216,  n.  1. 

The  credit  of  a  witness  may  be  impeached  by  showing  that  he  was  intoxicated  at  the  time 
the  events  happened  to  which  be  testifies.  Tuttle  v.  Russel,  2  Day,  201,  though  general 
character  lor  intemperance  is  inadmissible.    Brindle  v.  M*Ilvaine,  10  S.  &.  R.  288. 

Neighborhood  is  co^extensive  with  intercourse.  It  is  not  necessary  that  the  oharaoter  tet* 
tified  to,  should  be  proved  to  be  that  of  the  place  where  he  resides.  Chess  v.  Chess,  1  Penn- 
sylvania Rep.  3d. 

A  party  calling  a.  witness  as  to  chliracter,  is  confined  to  general  questions,  but  the  opposite 
party  may  ask  particulars.  People  v.  De  Graff,  1  Wheeler's  C.  C.  205.  People  v,  Clark, 
Ibid.  295. 

(9)  Lawrence  v.  Barker;  5  Wend.  301.    Jacke^n  v.  Varick,  TCowen,  936.    De  Lide'e. 

(a)  Eng.  Com.  L.  Rep.  iii.  390.    (fr)  Id.  iii.  ISO. 

21 


•166  fVUnesses. 

750  (a),  Bull.  N.  P.  297.  But  where  a  witoess  i^ealled,  and  makec  state- 
ments contrary  to  those  which  are  expected  from  *him,  the  party  call* 
ing  him  may  prove  the  facts  in  question  by  other  witnesses.  Alexan- 
der  V.  Gibson,  2  Campb.  555 ;  Lowe  o.  Joiiffe,  1  W.  Bl.  365  ;  Ewer  t. 
Ambrose,  3  B.  and  C.  749  (b)  ;  4  B.  and  Ad.  193  (c).  Where  a  wit- 
ness is  contradicted  by  the  party  calling  him,  as  to  certain  facts,  it  is  not 
necessary  that  the  remainder  of  his  evidence  should  be  fbpudiatcd.  Brad- 
ley V.  Ricardo,  8  Bingh.  57  (df). 

Whether  the  party  calling  a  witness,  who  gives  evidence  contrary  to 
what  is  expected  from  him,  may  prove  contradictory  statements  previously 
made  by  the  witness,  does  not  appear  to  be  well  settled  (1).  Where  a 
witness  made  such  a  statement,  and  the  party  calling  him  proved  a  contra- 
dictory statement  made  by  the  witness  in  an  answer  to  a  bill  in  chancery, 
the  Court  of  King's  Bench  held,  that  the  judge  had  improperly  left  it  to 
the  jury  to  say  whether  they  believed  the  witness's  statement  at  the  trial, 
or  that  in  his  answer ;  the  latter,  at  all  events,  not  being  evidence  of  the 
fects  stated  in  it.  Ewer  r.  Ambrose,  3  B.  amd  C.  746  (e).  In  this  case 
Hdroyd,  J.,  observed,  ^'  The  answer  might,  perhaps,  be  admissible,  if 
the  effect  of  it  only  were  to  show  that  as  to  the  particular  fact  sworn  to 
at  the  trial,  the  witness  was  mistaken.  But  if  its  effects  were  to  show 
that  the  witness  was  not  worthy  of  credit,  then  it  was  not  admissible."  Id. 
750.  Where  the  prisoner's  mother,  whose  name  was  on  the  back  of  the 
indictment,  was,  by  the  direction  of  the  judge,  called  as  a  witness  for  the 
prosecution,  and  her  evidence  was  in  favor  of  the  prisoner,  and  materially 
differing  from  her  deposition  before  the  coroner,  the  judge  thought  it  pro- 
per to  have  that  deposition  read,  and  stated  to  the  jury  that  her  testimony 
was  not  to  be  relied  upon.  The  point  being  reserved  for  the  opinion  of 
the  judges,  they  were  all  of  opinion,  that  under  the  circumstances  of  the 
case,  it  was  competent  to  the  judge  to  order  the  depositions  to  be  read,  to 
impeach  the  credit  of  the  witness.  Lord  EUenbarough  and  Lord  Chief 
Justice  Manafidd  thought  that  the  prosecutor  had  the  same  right.  Old- 
royd's  case,  Russ.  and  Ry.  C.  C.  88(f).  And  where,  in  an  action  of 
trespass,  one  of  the  witnesses  for  the  plaintiff  swore  contrary  to  the  state- 
ment which  he  had  made  before  the  trial  to  the  plaintiff's  attorney,  Lord 

Priestman,  1  Brown,  176.  Cowden  v.  Reynolds,  13  S.  &  R.  281.  Queen  v.  The  Sute,  5 
Har.  &  J.  233.  Per^  v.  Mawey,  1  Bailey,  32.  ~  Wtnslow  v.  Mowly,  3  Stewart,  137.  Web- 
gter  V.  Lee,  5  Mass.  X)4.  Steinbach  r.  Columbian  Ins.  Co.,  3  Caines,  ISO.  Stockton  v.  Der- 
nutt,  7  Watts,  39. 

Bat  an  atteatinff  witnesa  ia  a  witneaa  of  the  law,  and  may  be  diaciedited  by  any  one  wbo 
exaniinea  him.  Crowell  o.  Kirk,  3  Deyereuz,  355.  See  Jackson  v.  Varick,  7  Cowen,  338. 
Contra,  Whitaker  v.  Salisbury,  15  Pick.  534.  Patterson  r.  Schenck,  3  Green,  434.  looker 
V.  Bowles,  2  Blackf.  90. 

It  has  been  hel^  in  North  Carolina,  that  the  Attorney  General  may  produce  eyidence  to 
diboiedtt  a  witness  for  the  Commonwealth.  State  v.  Morris,  1  Hayw.  43o.  But  see  Brown's 
ease,  3  Rogers'  Rec.  151,  and  Queen  v.  The  State,  5  Har.  &.  J.  232. 

A  witness  subposnaed  by  the  plaintiff,  but  not  examined  by  him  but  by  defendant,  may  be 
impeached  by  the  plaintifiT  Beebe  r.  Sinker,  2  Root,  160.  The  Commonwealth  v.  Boyer,  2 
Wheeler's  C.  C.  151. 

(1)  Although  a  party  calling  a  witness  shall  not  be  allowed  to  impeach  his  general  charac- 
ter, yet  he  may  show  mat  he  hss  told  a  different  story  at  another  time.  Cowden  v.  Reynolds, 
13^A.R.381. 

But  a  party  cannot,  afler  examining  a  witness,  giye  in  evidence  his  former  testimony  and 
declarations,  ostensibly  to  discredit  him,  but  in  truth  to  operate  as  independent  evioeace. 
Smith  V.  Price,  8  Watts,  447. 

(«j  £ng.  Com.  L.  Rep  x.  220.    (h)  Id.  x. 220.     (c)  Id.  xxiv.47.     (d)  Id.xxi.220.    (e)  Id.x. 

290.    (/)  1  Eng.  C.  C.  «8. 
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jDMnnofi,  C.  J.,  perraitted  the  latter  to  prove  the  contradictory  statement. 
Wright  V.  Beckett,  Lane.  Sum.  Ass.  1833,  1  Moo.  and  Ry.  414,  S.  C. 
The  correctness  of  the  ruling  in  the  above  case  was  afterwards  argued  be-* 
fore  Lord  Denntan,  C.  J.,  and  Bolland,  B.,  sitting  as  judges  of  the  Court 
of  Common  Pleas  of  Lancaster,  when  those  learned  judges  differed  and  de- 
livered their  opinions  at  length.  See  1  Moo.  and  R.  416.  In  accordance 
with  the  principle  he  laid  down  in  the  above  case,  Lord  Dennian  has  also 
held,  that  a  party  calling  a  witness  who  on  cross-examination  has  given  testi- 
mony unfevorable  to  him,  may,  on  re««.\amination,  ask  the  witness  questions 
to  show  inducements  to  betray  him.  Dunn  v.  Aslett,  3  Moo.  and  R.  122. 
An  opinion,  adverse  to  the  right  of  a  party  calling  a  witness  to  contradict 
him,  by  his  own  previous  statement,  has  been  expressed  by  a  writer  of 
great  authority.  Phill.  Ev.  309,  7  th  ed.  And  this  opinion  deems  to  have 
been  fdlowed  by  other  text  writers.  2  Russ.  636.  Mr.  Phillipps,  how- 
ever, in  the  last  edition  ''^of  his  work,  appears  to  have  changed  his  [  *167  ] 
opinion,  and  observes,  that  in  the  administration  of  criminal  justice  more 
especially,  the  exclusion  of  the  proof  of  contrary  statements,  might  be  at- 
tended with  the  worst  consequences.     Phill.  Ev.  905,  8th  ed. 

Examinaiion  as  to  belief,]  A  witness  can  depose  to  such  facts  only 
as  are  within  his  own  knowledge,  but  even  in  giving  evidence  in  chief, 
there  is  no  rule  which  requires  a  witness  to  depose  to  facts  with  an  ex- 
pression of  certainty  that  excludes  all  doubt  in  his*  mind.  It  is  the  con- 
stant practice  to  receive  in  evidence  a  witness's  belief  of  the  identity  of  a 
person,  or  of  the  fact  of  a  certain  writing  being  the  handwriting  of  a  par- 
ticular individual,  though  the  witness  will  not  aver  positively  to  these 
facts.  See  Miller's  case,  3  Wils.  427.  It  has  been  decided,  that  for 
false  evidence  so  given,  a  witness  may  be  indicted  for  perjury.  Pedley's 
case,  1  Leach,  325  ;  Phill.  Ev.  898,  8th  ed.  (1). 

Examination  aa  to  opinion.]  Although,  in  general,  a  witness  cannot 
be  asked  what  his  opinion  upon  a  particular  question  is,  since  he  is  called 
for  the  purpose  of  speaking  as  to  facts  only,  yet  where  matter  of  skill  and 
judgment  is  involved,  a  person  competent  to  give  an  opinion  may  be  asked 
what  that  opinion  is.  Thus,  an  engineer  may  be  called  to  say  what,  in  his 
opinion,  was  the  cause  of  an  harbor  being  blocked'  up.  Fotkes  t,  Chad,  3 
Dougl.  157  (a) ;  Phill.  Ev.  901,  8th  ed. ;  4  T.  R.  498.  S.  C.  cited.  In  a 
variety  of  other  cases  also,  such  evidence  has  been  admitted.  "  Many 
nice  questions,"  observes  Lord  Mansfield,  '^  may  arise  as  to  forgery,  and 
as  to  the  impression  of  seals,  whether  the  impression  was  made  from  the 
seal  itself,  or  from  an  impression  in  wax.  In  such  cases  I  cannot  say  that 
the  opinion  of  seal-makers  is  not  to  be  taken."  Folkes  r.  Chad,  3  DougL 
159(6).  So  it  seems  is  the  opinion  of  any  person  in  the4mbit  of  receiv* 
tng  letters,  of  the  genuineness  of  a  postmark.  See  Abbey  v,  Lill,  5  Bing. 
299  (c).  So  the  opinion  of  a  ship-builder,  on  a  question  of  sea-worthiness. 
Thornton  v,  Rov,  Exch.  Ass.  Co.  Peake,  N.  P.  C.  25,  1  Campb.  117  ; 
Chapman  v.  Walton,  10  Bing.  57  (d)  (2). 

(1)  A  witness  most  not  twe&r  to  impression  simply.  That  is  descendinfi;  to  a  test  too  vaffne. 
It  should  be  penuasion  or  belief  founded  on  facts  within  his  own  knowleoge.  Carter  v.  Con- 
neU,  1  Whart.  398.  Carmalt  v.  Post,  8  Watts,  406.  Salmon  v.  Feinour,  6  Oill  &  J.  60. 
Jones  V.  Chiles,  9  Dana,  32. 

(2)  Rochester  v.  Chester,  3  N.  Hamp.  349.    Forbes  v.  Caiothen  A  al.,  3  Teates,  527.    Car- 

(«}  £ng.  Com.  L.  B«p.  xxvL  63.    (b)  Id.    (e)  Id.  xt.  462.    (d)  Id.  zxt.  28. 
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In  Cfemipbell  v.  Rickards,  5  B.  and  Ad.  840  (a),  in  a  case  of  insnrancey 
it  was  held,  (overruling  geveral  previous  decisions)  that  the  materiality  of  a 
fact*  concealed  is  a  question  for  the  jury  alone.  '*  Witnesses  conversant  in 
%  particular  trade  may  be  allowed  to  speak  to  a  prevailing  practice  in  that 
trade  ;  scientific  persons  may  give  their  opinions  on  matters  of  science  ; 
but  witnesses  are  not  receivable  to  state  their  views  on  matters  of  legal  or 
morel  obligation,  nor  on  the  manner  in  which  others  would  probably  be 
influenced,  if  the  parties  acted  in  one  way  rather  than  another." 

It  is  the  constant  practice  to  examine  medical  men  as  to  their  judgment 
with  regard  to  the  cause  of  a  person's  death,  who  has  suffered  violence  ; 
and  where,  on  a  (Hal  for  murder,  the  defence  was  insanity,  the  judges  to 
whom  the  point  was  referred,  were  all  of  opinion  that  in  such  a  case  a 
[  ^168  ]  witness  of  medical  skill  might  be  asked  ^whether,  in  his  jud^ 
ment,  such  and  such  appearances  were  symptoms  of  insanity,  and  whether 
a  long  fast,  followed  by  a  draught  of  strong  liquor,  was  likely  to  prckluce  a 
paroxysm  of  that  disorder  in  a  person  subject  to  it  ?  Several  of  the  judges 
doubted  whether  tl;e  witness  could  be  asked  his  opinion  on  the  very  point 
which  the  jury  were  to  decide,  viz.,  whether  from  the  other  lestiniony  given 
in  the  case,  the  act  with  which  the  prisoner  was  charged  was,  in  his  opin- 
ion, an  act  of  insanity.  Wright's  case,  Russ.  and  Ry.  456  (6).  On  an 
indictment  for  cutting  and  maiming,  Park,  J.,  on  the  authority  of  the 
above  case,  allowed  a  medical  man,  who  had  heard  the  trial,  to  be  asked 
whether  the  facts  and  appearances  proved  showed  symptoms  of  insanity. 
Searle's  case,  1  Moo.  and  R.  75  (1). 

A  question  may  arise  in  these  cases,  whether,  where  a  witness,  a  medi- 
co man,  called  to  give  his  opinion  as  matter  of  skill,  has  made  a  report  of 
the  appearances  or  st^te  of  facts  at  the  time,  he  may  be  allowed  to  read  it 
as  part  of  his  evidence.  The  practice  in  Scotland  on  this  point  is  as  fol- 
lows :  The  scientific  witness  is  always  directed  to  read  his  report,  as  af- 
fording the  best  evidence  of  the  appearances  he  was  called  on  to  examine, 
yet  he  may  be,  and  generally  is,' subjected  to  a  further  exarnination  by  the 
prosecutor,  or  to  a  cross-examination  on  the  prisoner's  part ;  and  if  he  is 
called  on  to  state  any  facts  in  the  case,  unconnected  with  his  scientific  re- 
port, as  conversations  with  the  deceased,  confessions. made  to  him  by  the 
.  prisoner,  or  the  like^  tUitur  jure  oommuniy  he  stands  in  the  situation  of 
an  ordinary  wftness,  and  can  only  refer  to  the  memoranda  to  refresh  his 
memory.     Alison,  PracCr.  Law  of  Scotland,  541. 

Where,  on  an  indictment  for  uttering  a  forged  will,  which,  together 
with  the  writings  in  support  of  such  will,  it  was  suggested,  had  been  writ- 
ten over  pencil  marks  whicli  had  been*  rubbed  but,  Parke,  B.,  (after  con- 
sulting iVnctod,  C.  J.,)  held,  that  the  evidence  of  an  engraver  who  had 
examined  the  paper  with  a  mirror,  and  traced  the  pencil  marks,  was  ad^ 
missibld  on  the  part  of  the  prosecution,  but  that  the  weight  of  the  evi- 

■  ■         '  I       -  -  * 

mslt «.  Pott,  8  Watts,  406.  Gentry,  v.  McMinnis,  3  Dana,  382.  Bollock  v\  Wilaon,  5  Porter, 
338.  Kellogg  r.  Kraoaer,  14  S.  &  R.  137.  Morse  v.  The  State,  6  Conn.  9.  People  v.  De 
Gf*ff,4  Whecller's  C.  C.  205.. 

■  (1)  Ai  to  the  eyidence  of  experts  generally,  see  Norman  v.  Wells,  17  Wend.  136.  Cottril 
«.  Mtrrnsk,  3  Fairfield,  222.  Boies  v.lyf 'Allister,  Ibid.  308.  Lester  v.  Pittsford,  7  Verm.  158. 
Goodwin's  case,  5  Rogers's  Rec.  26.  Where  the  opinion  of  an  expert  is  offered,. the  Court 
may  hrar  eyidenoe  first  t»  ascertain  whether  he  is  an  expert,  and  then  allow  the  opinion  to  be 

K'yen  in  evidence.    Mendum's  ease,  6  Rand.  704.    See  2  Starkie's  £▼.  New  Ed.  982  n.    2 
ass.  C.  4fc  M.  623. 

(«)  Eng.  Com.  U  Rep.  xxyii.  207.    (*)  1  Eng,  C.  C.  456. 
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dence  would  depend  upon  the  way  in  which  it  would  be  confirmed.    Wil- 
liams's case,  8  C.  and  P.  434(a). 

In  proving  the  laws  of  foreign  countries  ^Iso,  the  opinions  of  competent 
witnesses  are  admissible.  The  unwritten  law  of  a  foreign  state  may  be 
proved  by  the  parol  evidence  of  witnesses  possessing*  professional  skill-; 
but  where  the  laws  are  in  writing,  a  copy,  properly  authenticated,  must  be 
produced.  Per  GibbSyC,  J.,  Millar  v.  Heinrick,  4  Campb.  155  ;  but  see 
Boehtiinck  v.  Schneider,  3  Esp.  53.  Thus  on  the  trial  of  the  Wakefields, 
for  abduction,  a  gentleman  of  the  Scotch  bar  was  examined,  as  to  whether 
the  marriage,  as  proved  by  the  witnesses,  would  be  a  valid  marriage  ac- 
cording to  the  law  of  Scotland.  Wakefield's  case,  Murray's  ed.,  p.  238. 
So  it  is  laid  down  by  a  foreign  writer  of  eminence,  that  foreign  unwritten 
laws,  customs,  and  usages,  may  be  proved,  and,  indeed,  must  ordinarily  be 
proved  by  parol  evidence.  The  usual  course  is  to  make  such  probf  by  the 
testimony  of  competent  witnesses,  instructed  in  the  law,  under  oath.  Sto- 
ry's Com.  on  the  Conflict  of  Laws,  530  (1). 
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Credit  of  wUneases,  how  impeached — General  rules.]  The  credit  of 
a  witness  may  be  impeached,  either  simply  by  questions  put  to  him  on 
cross-examination,  or  by  calling  other  witnesses  to  impeach  his  credit. 

duestioRS  with  regard  to  particular  facts  tending  to  degrade  the  wit- 
ness, and  affect  his  character  and  credit,  may  be  put  to  him  on  cross-ex- 
amination, even  though  .irrelevant  to  the  matter  in  issue;  but  the  party 
putting  them  must  be  satisfied  with  the  answers  given  by  the  witness,  and 
cannot  call  witnesses  to  prove  those  answers  false. 

Questions  with  regard  to  such  particular  facts  may  be  put  to  a  witness 


(1)  lUbot  V.  Seeman,  1  Cranch,  Id,  38.  Church  v.  Hubbert,  2  Id.  236.  Strother  v.  Lu- 
cas, 6  Peters,  763.  Consequa  v.  Willing  &»  al.,  Peters's  C.  C.  Rep.  225.  Seton  v.  Delaware 
Ins.  Co.,  2  Wash.  C.  C.  Rep.  175.  Robinson  t?.  Cliiford,  Id.  1.  Hill  v.  Packard,  5  Wend. 
^5.  2  Id.  411.  Raynh&m  v.  Canton,  3  Pick.  293.  Brackett  v.  Norton,  4  Conn.  517.  Hemp- 
itted.v.  Reed;  6  Conn.  486.  Tarlton  v.  Briscoe,  4  Bibb,  73.  Talbot  v.  Dayid,  2  Marsh.  609. 
Baptist!  &  al.  v.  Devolunbrun,  5  Har.  ^  J.  86.  Kenny  v.  Clarkson,  1  Johns.  385.  Wood- 
bridge  V.  Austin,  2  Tyler,  367.  Frith  v.  Sprague,  14  Mass.  455.  Smith  v.  Elder,, 3  Johns. 
145.  I>enison».'Hycle,6Conn.508.  Middlebury  College  «.  Cheney,  l- Verm.  336.  M'Rae 
V.  Mattoon,  13  Pick.  53.    Dyer  v.  Smith,  12  Conn.  384.    Owen  v.  Boyle,  15  Maine,  147. 

It  lies  on  the  party  objecting  to  parol  proof  tb  show  that  the  law  is  written.  Dougherty  •. 
Snyder,  15  S.  &  R.87.  Newsome  v.  Adams,  1  Louis.  153.  Taylor  «.  Swell,  3  Id.  53.  Liv- 
ingston V.  Maryland  Ins.  Co.,  6  Cranch,  274. 

(«)  Eng.  Com.  L.  Rep.  zzzit.  466. 
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on  cross-examination,  and  if  relevant  to  the  matter  in  issue,  and  denied 
by  the  witness,  other- witnesses  may  be  called  by  the  cross-examining  par* 
ty  to  contradict  him. 

Where  the  witness  himself  is  not  cross-examined  to  impeach  his  credit, 
hot  other  witnesses  are  called  for  that  purpose,  they  cannot  be  examined 
as  to  particular  facts,  but  only  as  to  the  witness's  general  character  for 
veracity. 

The  party  calling  a  witness  will  not  on  his  giving  evidence  against  him, 
be  allowed  to  call  witnesses  to  impeach  his  credit. 

The  cases  decided  upon  these  general  rules  will  now  be  stated. 

Credit  impeached  by  irrdevafit  questions  on  cross-examination.]  AU 
though  it  is  not  allowable  on  cross-examination  to  put  questions  to  a  wit- 
ness, not- relating  to  the  matter  in  issue,  for  the  purpose,  if  he  answers 
tbem  against  the  cross-examining  party,  of  contradicting  him  by  other 
witnesses,  yet  it  is  a  well  established  rule,  that  questions  dot  relevant  may 
be  put  to  a  witness  for  the  purpose  of  trying  his  credibility  ;  but  in  such 
case  the  party  cross-examining  must  be  satisfied  with  his  answer.  See 
Spenceley  v.De  Willott,  aw/c,  p.  156(1).  Thus  where  on  a  trial  for 
sheep-stealing,  the  principal  witness  being  the  prisoner's  apprentice,  Law^ 
rence,  J.,  permitted  him  on  cross-examination  to  be  asked,  whether  he  had 
not  been  charged  with  robbing  his  nmster,  and  whether  he  had  not 
said  that  he  would  be'  revenged  of  him,  and  would  soon  fix  him  in  gaol. 
The  witness  answering  both  questions  in  the  negative,  the  prisoner's 
[  *170  ]  counsel  *then  proposed  to  prove,  that  he  had  been  charged  with 
robbing  his  master,  and  had  spoken  the  words  imputed  to  him ;  but  Law- 
retice,  J.  said,  that  his  answer  must  be  taken  as  to  the  former,  but  that  as 
the  words  were  material  to  the  guilt  or  innocence  of  the  prisoner,  evidence 
might  be  adduced  that  they  were  spoken  by  the  witness.  Yewin's  case, 
2  Campb.  638  (n.)  A  witness  was  asked,  whether  he  had  not  attempted 
to  persuade  a  person  called  by  the  other  side  from  attending  to  give  his 
evidence,  which  he  denied.  It  was  proposed  to  call  a  witness  to  contra- 
dict him,  but  Lawrence,  J.,  said,  **'  Had  this  been  a  matter  in  issue,  I  would 
have  allowed  you  to  call  witnesses  to  contradict,  but  it  is  entirely  collate- 
ral, and  you  must  take  his  answer.  I  will  pennit  questions  to  be  put  to  a 
witness,  as  to  any  improper  conduct  of  which  he  may  have  been  guilty, 
(or  the  purpose  of  trying  his  credit ;  but  when  these  questions  are  irrele- 
vant to  the  issue  on  the  record,  you  cannot  call  witnesses  to  contradict  the 
answers.  No  witness  can  be  prepared  to  support  his  character  as  to  par- 
ticular facts,  and  such  inquiries  would  lead  to  endless  confusion.''  Har- 
ris V.  Tippelt,  2  Campb.  637. 

So  where  a  witness  to  the  character  of  a  prisoner  was  cross-examined 
as  to  whether  he  had  not  said  the  prisoner  should  not  be  acquitted,  if  it 
cost  him  20/.,  and  whether  he  had  not  endeavored  to  persuade  some  of 
the  witnesses  for  the  prosecution  to  forbear  to  give  evidence,  both  of 
which  he  denied,  Coleridge,  J.,  held  that  evidence  could  not  be  called  to 
contradict  him.     Lee's  case,  2  Lewin,  C.  C.  154. 

On  the  trial  of  Lord  Stafford,  proof  was  admitted  on  the  part  of  the 
prisoner,  that  Dugdale,  one  of  the  witnesses  for  the  prosecution,  had  en- 


(1)  See  AnU^  p.  156,  n.  1. 
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deavored  to  suborn  witnesses  to  giy.e  false  evidence  against  the  prisoner. 
7  How.  St.  Tr.  1400. 

Credit  impeached — hy  relevant  questions — and  contradiction  by  other 
V>itnesses.]  Where  a  question  tending  to  impeach  the  credit  of  the  wit* 
ness  is  not  irrelevant  to  the  isssue,  he  may  not  only  be  compelled  to  answer 
it,  but  the  other  side  jnay  call  witnesses  for  the  express  purpose  of  con- 
tradicting him,  vide  ante,  p.  16*2.  In  an  action  against  the  defendant  as 
the  maker  of  a  promissory  note,  which  by  his  plea  he  denied  having  made, 
Coletidgef  J.,  permitted  a  femalt;  servant  of  the  plaintiflT,  who  was  one  of 
the  attesting  witnesses  to  the  note,  to  be  asked  in  cross-examination,  whe- 
ther she  did  not  constantly  sleep  with  her  master,  and  on  her  denying  it, 
allowed  a  witness  to  be  called  to  prove  she  did  so.  The  learned  judge 
observed,  '^  The  question  is  whether  the  witness  had  contracted  such  a 
relation  with  the  plaintiff  as  might  induce  her  the  more  readily  to  con- 
spire with  him  to  support  a  forgery,  just  in  the  same  way  as  if  she  bad 
been  asked  if  she  was  the  sister  or  dau^^hter  of  the  plaintiff,  and  had  de- 
nied the  fact."     Thomas  v.  David,  7  C.  and  P.  350  (a). 

So  what  was  said  or  Written  by  a  witness  at  a  previous  time,  may  be 
given  in  evidence  to  contradict  what  he  has  said  at  the  trial,  if  it  relate  to 
the  matter  in  issue  (1).  De  Sailly  v.  Morgan,  *2  Esp.  691.  [  *171  ] 
Thus,  in  a  policy  case,  the  captain's  protest  has  been  admitted  in  evi*- 
dence  to  contradict  what  he  has  stated  at  the  trial.  Christian  v.  Comt^> 
2  Esp.  489. 

On  the  question,  what  matter  is  receivable  ia  evidence,  what  not  receiv- 
able, for  the  purpose  of  contradicting  a  witness  (by  proof  of  contrary 
statements  made  by  him)  it  is  not  possible  to  lay  down  any  precise  gener- 
al rule.  The  evidence  offered  for  that  purpose,  must  relate  to  something, 
stated  by  the  witness,  not  wholly  irrelevant  to  the  matters  in  issue.  Phill. 
£v.  938,  8th  ed. 

But  in  order  to  let  in  this  evidence  in  contradiction,  a  ground  must  be 
laid  for  it,  in  the  cross-examination  of  the  witness  who  is  to  be  contradict- 
ed* When  a  witness  has  been  examined  as  to  particular  transactions,  if 
the  other  side  were  permitted  to  give  in  evidence  declarations  made  by 
him  respecting  those  transactions  at  variance  with  his  testimony,  without 
first  calling  the  attention  of  the  witness  to  those  declarations,  and  refresh- 
ing his  memory  with  regard  to  them,  it  would,  as  it  has  been  observed, 
have  an  unfair  effect  upoii  his  credit.  Accordingly,  it  is  the  practice  pf 
the  courts  to  ask  a  witness,  whether  he  has  held  such  a  conversation,  or 
made  such  a  declaration,  and  such  previous  question  is  considered  a  ne- 
cessary foundation  for  the  contradictory  evidence  of  the  declaration  or 
conversation  to  be  adduced  on  the  other  side,  and  if  the  party  has  n^lect- 
ed  to  lay  this  foundation,  the  court  will  in  its  discretion  recall  the  witness 
for  that  purpose  (-2).     The  Queen's  case,  2  Br.  and  Bingh.  301  (6;. 

(1)  When  one  party  caHs  tn  wHneai  a  paper,  admitted  by  the  witneaa  to  be  true,  although 
not  Uien  under  oatii,  oontradictory  io  hie  testimony^  is  compebent  evidence  for  the  other  par^. 
Robin«on  v.  Heard,  15  Maine,  if6.  Bat  a  party  cannot  after  examining  a  witness  ^ye  in 
evidence  his  fbrroer  testimony  and  declarations,  ostensibly  to  discredit  him,  but  in  truth  to 
operate  as  independent  evidence.     Smith  v.  Price,  8  Watts,  447. 

(2)  Evertson  v.  Carpenter,  17  Wend.  419.  See  also  Tucker  v.  Welsh,  17  Mass.  160.  Wan 
V.  Ware,  8  Greenl.  42.  7 

(a)  Eng.  Com.  L.  Rep.  zzzii.  537.    (h)  Id.  vi.  123. 
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on  cross-examination,  and  if  releTant  to  the  matter  in  issue,  and  denied 

by  the  witness,  other- witnesses  may  be  called  by  the  cross-exainimng  par-  ; 

ty  to  contradict  him.  | 

Where  the  witness  himself  is  not  cross-examined  to  impeach  his  credit,  i 

but  other  witnesses  are  called  for  that  purpose,  they  cannot  be  examined  I 

as  to  particular  facts,  but  only  as  to  the  witness's  general  character  for 
reracity. 

The  party  calling  a  witness  will  not  on  bis  giving  evidence  against  bin,  ' 

be  allowed  to  call  witnesses  to  impeach  his  credit. 

The  cases  decided  upon  these  general  rules  will  now  be  stated. 

Credit  impeached  by  irrdevafit  questions  on  cross^-examination,]    AU 
though  it  is  not  allowable  on  cross-examination  to  put  questions  to  a  wit- 
ness, not- relating  to  the  matter  in  issue,  for  the  purpose,  if  he  answers  j 
them  against  the  cross-examining  party,  of  contradicting  him  by  other         i 
witnesses,  yet  it  is  a  well  established  rule,  that  questions  dot  relevant  may 
be  put  to  a  witness  for  the  purpose  of  trying  his  credibility  ;  but  in  such 
case  the  party  cross-examining  must  be  satisfied  with  his  answer.    See 
Spenceley  v.  De  Willott,  ante,  p.   156(1).     Thus  where  on  a  trial  for 
sheep-stealing,  the  principal  witness  being  the  prisoner's  apprentice,  Law- 
rence^ J.,  permitted  him  on  cross-examination  to  be  asked,  whether  he  had 
not  been  charged  with   robbing  his  master,  and  whether   he  had  not 
said  that  he  would  be'  revenged  of  him,  and  would  soon   fix  him  in  gaol. 
The  witness  answering  both  questions  in  the  negative,  the  prisoner's 
[  ♦170  ]   counsel  *lhen  proposed  to  prove,  that  he  had  been  charged  with 
robbing  his  master,  and  had  spoken  the  words  imputed  to  him  ;  but  Law- 
fence,  J.  said,  that  his  answer  must  be  taken  as  to  the  former,  but  that  as 
the  words  were  material  to  the  guilt  or  innocence  of  the  prisoner,  evidence 
might  be  adduced  that  they  were  spoken  by  the  witness.     Yewin's  case, 
2  Campb.  638  (n.)     A  witness  was  asked,  whether  he  had  not  attempted 
to  persuade  a  person  called   by  the  other  side  from  attending  to  give  his 
evidence,  which  he  denied.     It  was  proposed  to  call  a  witness  to  contra- 
dict him,  but  Latcrence,  J.,  said,  "  Had  this  been  a  matter  in  issue,  I  would 
have  allowed  you  to  call  witnesses  to  contradict,  but  it  is  entirely  collate- 
ral, and  you  must  take  his  answer.     I  will  permit  questions  to  be  put  to  a 
witness,  as  to  any  improper  conduct  of  which  he  may  have  been  guilty, 
for  the  purpose  of  trying  his  credit ;  but  when  these  questions  are  irrele- 
vant to  the  issue  on  the  record,  you  cannot  call  witnesses  to  contradict  the 
answers.     No  witness  can  be  prepared  to  support  his  character  as  to  par- 
ticular facts,  and  such  inquiries  would  lead  to  endless  confusion."      Har- 
ris V.  Tippett,  2  Campb.  637. 

So  where  a  witness  to  the  character  of  a  prisoner  was  cross-examined 
as  to  whether  he  had  not  said  the  prisoner   should  not  be  acquitted^  if  it 
coBi  him  20/.,  and  whether  he   had  not  endeavored  to  persuade  some  of 
the  witnesses  for  the   prosecution  to   forbear  to  give  evidence,  both   of 
which  he  denied,  Cokridge^  J.,  held  that  evidence  could  not  be  called  to 
contmdict  him.     I^c's  case,  2  Lewin,  C.  C.  154. 

On  the  trial  of  Lord  Stafford,  proof  was  admitted  on  the  part  of  the 
prisoner,  that  Dugdale,  one  of  the  witnesses  for  the  prosecution,  had  en- 

%  (1)  See  AUe^  p.  156,  n.  1. 
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deavored  to  suborn  witnesses  to  giy.e  Talse  evidence  a^inst  the  prisoner. 
7  How.  St.  Tr.  1400. 

Credit  impeached — hy  relevant  questions — and  contradiction  by  other 
V>itiiesses.]  Where  a  question  tending  to  impeach  the  credit  of  the  wit* 
ness  is  not  irrelevant  to  the  issue,  he  may  not  only  be  compelled  to  answer 
it,  but  the  other  side  jnay  call  witnesses  for  the  express  purpose  of  con* 
tradicting  him,  vide  antey  p.  16*2.  In  an  action  against  the  defendant  as 
the  maker  of  a  promissory  note,  which  by  his  plea  he  denied  having  made, 
Coleridge,  J.,  permitted  a  femalt;  servant  of  the  plaintiflT,  who  was  one  of 
the  attesting  witnesses  to  the  note,  to  be  asked  in  cross-examination,  whe- 
ther she  did  not  constantly  sleep  with  her  master,  and  on  her  denying  it, 
allowed  a  witness  to  be  called  to  prove  she  did  so.  The  learned  judge 
observed,  ^^  The  question  is  whether  the  witness  had  contracted  such  a 
relation  with  the  plaintiff  as  might  induce  her  the  more  readily  to  con* 
spire  with  him  to  support  a  forgery,  just  in  the  same  way  as  if  she  had 
been  asked  if  she  was  tlie  sister  or  dau;^iuer  of  the  plaintiif,  and  had  de- 
nied the  fact."     Thomas  w.  David,  7  C.  and  P.  350  (a). 

So  what  was  said  or  Written  by  a  witness  at  a  previous  time,  may  be 
given  in  evidence  to  contradict  what  he  has  said  at  the  trial,  if  it  relate  to 
the  matter  in  issue  (1).  De  Sailly  v.  Morgan,  *2  Esp.  691.  [  *171  ] 
Thus,  in  a  policy  case,  the  captain's  protest  has  been  admitted  in  eyi» 
dence  to  contradict  what  he  has  stated  at  the  trial.  Christian  v.  Cooib^j 
2  Esp.  489. 

On  the  question,  what  matter  is  receivable  in  evidence,  what  not  receiv- 
able, for  the  purpose  of  contradicting  a  witness  (by  proof  of  contrary 
statements  made  by  him)  it  is  not  possible  to  lay  down  any  precise  gener- 
al rule.  The  evidence  offered  for  that  purpose,  must  relate  to  something, 
staled  by  the  witness,  not  wholly  irrelevant  to  the  matters  in  issue.  Phiil. 
£v.  938,  8th  ed. 

But  in  order  to  let  in  this  evidence  in  contradiction,  a  ground  must  be 
laid  for  it,  in  the  cross-examination  of  the  witness  who  is  to  be  contradict- 
ed. When  a  witness  has  been  examined  as  to  particular  transactions,  if 
the  other  aide  wore  permitted  to  give  in  evidence  declarations  made  by 
him  respecting  those  transactions  at  variance  with  his  testimony,  without 
first  calling  the  attention  of  the  witness  to  those  declarations,  and  refresh- 
ing his  memory  with  regard  to  them,  it  would,  as  it  has  been  observed, 
have  an  unfair  effect  upon  his  credit.  Accordingly,  it  is  the  practice  pf 
the  courts  to  ask  a  witness,  whether  he  has  held  such  a  conversation,  or 
made  such  a  declaration,  and  such  previous  question  is  considered  a  ne- 
cessary foundation  for  the  contradictory  evidence  of  the  declaration  or 
eonversstion  to  be  adduced  on  the  other  side,  and  if  the  party  has  neglect- 
ed to  lay  this  foundation,  the  court  will  in  its  discretion  recall  the  witness 
(or  that  purpose  (-2).     The  Queen's  case,  2  Br.  and  Bingh.  301  (6). 

(1)  When  one  party  calli  tn  witneai  a  paper,  admitted  by  the  witnese  to  be  true,  although 
not  then  under  oatli,  contradictory  to  hie  testimony^  is  competent  evidence  for  the  other  party. 
Robintfon  v.  Heard,  15  Maine,  SSl6.  Bat  a  party  cannot  afler  examining  a  witness  ^ve  in 
eyidence  his  fbrraer  testimony  and  declarations,  ostensibly  to  discredit  him,  but  in  truth  to 
operate  as  independent  eyidenoe.    Smith  v.  Price,  8  Watts,  447. 

(2>  Evertflon  v.  Carpenter,  17  Wend.  419.  See  also  Tucker  v.  Welsh,  17  Mast.  160.  Wan 
V.  Ware,  8  Greenl.  42.  7 

(«)  Eng.  Com.  L.  Rep.  zzzii.  537.    (k)  Id.  vi.  123. 
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on  cross-examination,  and  if  relevant  to  the  matter  in  issue,  and  denied 
by  the  witness,  other- witnesses  may  be  called  by  the  cross-examining  par- 
ty to  contradict  him. 

Where  the  witness  himself  is  not  cross-examined  to  impeach  his  credit, 
but  other  witnesses  are  called  for  that  purpose,  they  cannot  be  examined 
as  to  particular  facts,  but  only  as  to  the  witness's  general  character  for 
veracity. 

The  party  calling  a  witness  will  not  on  his  giving  evidence  against  him, 
be  allowed  to  call  witnesses  to  impeach  his  credit. 

The  cases  decided  upon  these  general  rules  will  now  be  stated. 

Credit  impeached  by  irreUvatit  questions  on  cross-examination.]  A  I- 
though  it  is  not  allowable  on  cross-examination  to  put  questions  to  a  wit- 
ness, not- relating  to  the  matter  in  issue,  for  the  purpose,  if  he  answers 
tbem  against  the  cross-examining  party,  of  contradicting  him  by  other 
witnesses,  yet  it  is  a  well  established  rule,  that  questions  not  relevant  may 
be  put  to  a  witness  for  the  purf>o8e  of  trying  his  credibility  ;  but  in  such 
case  the  party  cross-examining  must  be  satisfied  with  his  answer.  See 
Bpenceley  v.  De  Willott,  an/«,  p.  156(1).  Thus  where  on  a  trial  for 
shcep-stcaling,  the  principal  witness  being  the  prisoner's  apprentice,  Law^ 
rence,  J.,  permitted  him  on  cross-examination  to  be  asked,  whether  he  had 
not  been  charged  with  robbing  his  mastery  and  whether  he  had  not 
said  that  he  would  be*  revenged  of  him,  and  would  soon  fix  him  in  gaol. 
The  witness  answering  both  questions  in  the  negative,  the  prisoner's 
[  ♦170  ]  counsel  *then  proposed  to  prove,  that  he  had  been  chained  with 
robbing  his  master,  and  had  spoken  the  words  imputed  to  him ;  but  LatO" 
rence^  J.  said,  that  his  answer  must  be  taken  as  to  the  former,  but  that  as 
the  words  were  material  to  the  guilt  or  innocence  of  the  prisoner,  evidence 
might  be  adduced  that  they  were  spoken  by  thie  witness.  Yewin's  case, 
2  Campb.  638  (n.)  A  witness  was  asked,  whether  he  had  not  attempted 
to  persuade  a  person  called  by  the  other  side  from  attending  to  give  his 
evidence,  which  he  denied.  It  was  proposed  to  call  a  witness  to  contra- 
dict him,  but  Lawrence,  J.,  said,  "  Had  this  been  a  matter  in  issue,  I  would 
have  allowed  you  to  call  witnesses  to  contradict,  but  it  is  entirely  collate- 
ral, and  you  must  take  his  answer.  I  will  permit  questions  to  be  put  to  a 
witness,  as  to  any  improper  conduct  of  which  he  may  have  been  guilty, 
(or  the  purpose  of  trying  his  credit ;  but  when  these  questions  are  irrele- 
vant to  the  issue  on  the  record,  you  cannot  call  witnesses  to  contradict  the 
'  answers.  No  witness  can  be  prepared  to  support  his  character  as  to  par- 
ticular facts,  and  such  inquiries  would  lead  to  endless  confusion."  Har- 
ris V.  Tippett,  2  Campb.  637. 

So  where  a  witness  to  the  character  of  a  prisoner  was  cross-examined 
as  to  whether  he  had  not  said  the  prisoner  should  not  be  acquitted,  if  it 
cost  him  20/.,  and  whether  he  had  not  endeavored  to  persuade  some  of 
the  witnesses  for  the  prosecution  to  forbear  to  give  evidence,  both  of 
which  he  denied,  Coleridge,  J.,  held  that  evidence  could  not  be  called  to 
contradict  him.     Lee's  case,  2  Lewin,  C.  C.  154. 

On  the  trial  of  Lord  Stafford,  proof  was  admitted  on  the  part  of  the 
prisoner,  that  Dugdale,  one  of  the  witnesses  for  the  prosecution,  had  en- 

W  (1)  See  AUe,  p.  156,  n.  1. 
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deavored  to  suborn  witnesses  to  giv.e  Mse  evidence  against  the  prisoner, 
7  How.  St.  Tr.  1400. 

CredU  impeached — by  relevant  quesHone — and  contradiction  by  other 
toitneasee.]  Where  a  question  tending  to  impeach  the  credit  of  the  wit- 
ness is  not  irrelevant  to  the  issue,  he  may  not  only  be  compelled  to  answer 
it,  but  the  other  side  jnay  call  witnesses  for  the  express  purpose  of  con- 
tradicting him,  vide  ante,  p.  162.  In  an  action  against  the  defendant  as 
the  maker  of  a  promissory  note,  which  by  his  plea  he  denied  having  made, 
CoUi^dge,  J.,  permitted  a  femate  servant  of  the  plaintiflT,  who  was  one  of 
the  attesting  witnesses  to  the  note,  to  be  asked  in  cross-examination,  whe- 
ther she  did  not  constantly  sleep  with  her  master,  and  on  her  denying  it, 
allowed  a  witness  to  be  called  to  prove  she  did  so.  The  learned  judge 
observed,  ^^  The  question  is  whether  the  witness  had  contracted  such  a 
relation  with  the  plaintiff  as  might  induce  her  the  more  readily  to  con*^ 
spire  with  him  to  support  a  forgery,  just  in  the  same  way  as  if  she  bad 
been  asked  if  she  was  the  sister  or  daughter  of  the  plaintiff,  and  had  de- 
nied the  fact."     Thomas  v.  David,  7  C.  and  P.  350  (a). 

So  what  was  said  or  Written  by  a  witness  at  a  previous  time,  may  be 
given  in  evidence  to  contradict  what  he  has  said  at  the  trial,  if  it  relate  to 
the  matter  in  issue  (1).  De  Sailly  v.  Morgan,  *2  Esp.  691.  [  *I7i  ] 
Thus,  in  a  policy  case,  the  captain's  protest  has  been  admitted  in  evif- 
dence  to  contradict  what  he  has  stated  at  the  trial.  Christian  v.  Conil^> 
2  Esp.  489. 

On  the  question,  what  matter  is  receivable  in  evidence,  what  not  receiv- 
able, for  the  purpose  of  contradicting  a  witness  (by  proof  of  contrary 
statements  made  by  him)  it  is  not  possible  to  lay  down  any  precise  gener* 
al  rule.  The  evidence  offered  for  that  purpose,  must  relate  to  something, 
stated  by  the  witness,  not  wholly  irrelevant  to  the  matters  in  issue.  Phill. 
£v.  938,  8th  ed. 

But  in  order  to  let  in  this  evidence  in  contradiction,  a  ground  must  be 
laid  for  it,  in  the  cross-examination  of  the  witness  who  is  to  be  contradict- 
ed. When  a  witness  has  been  examined  as  to  particular  transactions,  if 
the  other  aide  were  permitted  to  give  in  evidence  declarations  made  by 
bim  respecting  those  transactions  at  variance  with  his  testimony,  without 
first  calling  the  attention  of  the  witness  to  those  declarations,  and  refresh- 
ing his  memory  with  regard  to  them,  it  would,  as  it  has  been  observed, 
have  an  unfair  effect  upon  his  credit.  Accordingly,  it  is  the  practice  pf 
the  courts  to  ask  a  witness,  whether  he  has  held  such  a  conversation,  or 
made  such  a  declaration,  and  such  previous  question  is  considered  a  ne« 
cessary  foundation  for  the  contradictory  evidence  of  the  declaration  or 
Gonversstion  to  be  adduced  on  the  other  side,  and  if  the  party  has  neglect- 
ed lo  lay  this  foundation,  the  court  will  in  its  discretion  recall  the  witness 
(or  that  purpose  (2).     The  Queen's  case,  2  Br.  and  Bingh.  301  (6). 

(1)  When  one  party  calls  in  witnemi  a  paper,  admitted  by  the  witness  to  be  tme,  although 
not  then  under  oaui,  contradictory  to  his  testimony ^t  is  competent  evidence  for  the  other  party. 
Robinson  v.  Heard,  15  Maine,  W6.  But  a  party  cannot  afler  examining  a  witness  ^ve  in 
evidence  his  fbrmer  testimony  and  declarations,  ostensibly  to  discredit  him,  but  in  trath  to 
operate  as  independent  evidence.    Smith  v.  Price,  8  Watts,  447. 

(2)  Evertflon  v.  Carpenter,  17  Wend.  419.  See  also  Tucker  v.  Welsh,  17  Mast.  160.  Wan 
V.  Ware,  8  Greenl.  42.  7 

(a)  Eng.  Com.  L.  Rep.  zzzii.  537.    (k)  Id.  vi.  123. 
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A  person  who  acts  as  interpreter  between  a  client  and  his  attorney  will 
not  be  permitted  to  divulge  what  passed  ;  for  what  passed  through  the  me- 
dium of  an  interpreter  is  equally  in  confidence  as  if  said  directly  to  the 
attorney  ;  but  it  is  otherwise  with  regard  to  conversation  between  the  in-^ 
terpreter  and  the  client  in  the  absence  of  the  attorney.  Du  Barr^  v.  Li- 
vette,  Peake,  N.  P.  C.  77,  4  T.  R.  756.  20  How.  St.  Tr.  675  (n.)  So 
the  agent  of  the  attorney  stands  in  the  same  situation  as  the  attorney  him* 
self.  Parkins  v.  Huwkshaw,  2  Stark.  N.  P.  C.  239  (a).  So  a  clerk  to 
the  attorney.  Taylor  v.  Forstcr,  2  C.  and  P.  195  (6).  R.  v.  Inhabitants 
of  Upper  Boddingtdn,  8  D.  and  R.  732  (<;)•  So  a  barrister's  clerk.  Foote 
€.  Hayne,  Ry.and  Moo.  165  (d)  (1). 

The  privilege  is  that  of  the  client,  and  not  of  the  attorney,  and  the 
courts  will  prevent  the  latter,  although  willing,  from .  making  the  disclo- 
sure. Boll.  N.  P.  284.  Wilson  v.  Rastall,  4  T.  R.  759.  See  the  argu- 
ments in  Annesley's  case^  17  How.  St.  Tr.  1224,  1225.  But  if  the  at- 
torney of  one  of  the  parties  is  called  by  his  client  and  examined  as  to  a 
matter  of  confidential  communication,  he  may  be  cross-examined  as  to  that 
matter,  though  not  as  to  others.     Vaillant  v.  Dodemead,  2  Atk.  524. 

The  rule  applies  not  only  to  the  professional  advisers  of  the  parties  in 
[*176  ]  the  case,  but  also  to  the  professional  advisers  of  strangers  to  *the 
inquiry.  Thus  an  attorney  is  not  at  liberty  to  disclose  what  is  communicated 
to  him  confidentially  by  his  client,  although  the  latter  be  not  in  any  shape 
before  the  court.     Wither's  case,  2  Campb.  573. 

But  a  person,  though  by  profession  an  attorney,  if  not  employed  in  the 
particular  business  which  is  the  subject  of  inquiry,  is  not  precluded  from 
giving  evidence,  though  he  may  have  been  consulted  confidentially.  Thus, 
where  a  prisoner  in  custody  for  felony  who  was  not  even  allowed  to  see  his 
wife,  wrote  to  a  friend  ''  to  ask  Mr.  G.,  or  some  other  solicitor,  whether 
the  punishment  was  the  same,  whether  the  names  forged  were  those  of 
Feal  or  of  fictitious  persons."  Pari,*  J.,  held  that  this  was  not  a  privileged 
communication,  Mr.  G.  not  being  the  prisoner's  attorney:  Brewer's  case, 
6  C.  and  P.  363  (e)  ;  and  see  4  T.  R.  753,  5  C.  and  P.  436  (/).  So 
where  a  person  not  being  an  attorney,  is  consulted  by  another,,  under  a 
false  impression  that  he  is  such,  he  will  not  be  privileged  from  disclosing 
what  passes.     Fountain  v.  Young, -6  Esp.  113. 

So  an  attorney  is  not  privileged  from  disclosing  matters  communicated 
to  him  before  his  retainer,  or  after  it  has  ceased,  for  then  he  stands  clearly 
in  the  same  situation  as  any  other  person  (2).  Bull.  N.  P.  234.  Where 
an  attorney  was  employed  to  put  in  suit  a  note,  and  after  the  suit  was 
settled  the  client  told  him  that  he  knew  it  was  a  lottery  transaction,  the 
attorney,  in  an  action  to  recover  the  money,  was  allowed  to  give  evidence 
o'f  this.GODversation.  The  court  said  that  the  purpose  in  view  (in  em- 
ploying the  attorney)  had  been  already  obtained,  and  what  was  said  by  the 

client  was  in  exultation  to  his  attorney,  on  having  before  deceived  him,  as 

• 

made  to  a  Protestent .  dmne  are  not  priyileged.  Smith's  case,  tufra.  Commonwealth  v. 
Drake,  15  Mam.  161.  See  Phillipa'  case,  Sampson's  Roman  Cathohc  question  in  Amenoay 
Pamphl. 

(1)  Jackson  v.  French,  2  Wend.  337 1  but  not  a  student  in  his  office.  Andrews  A  al, «. 
Solomon  &  al.,  Peters*  C.  C  Rep.  356. 

(2)  So  if  afler  the  relation  has  ceased,  the  client  voluntarily  repeats  to  him  wliat  had  been 
before  communicated  in  his  professional  character.    Jordan  r.  Hess,  13  Johns.  492. 

(a)  £nff.  Com.  L.  Rep.  iii.  332.    (b)  Id.  zii.  86.    (e)  Id.  xvi.  360.    (d)  Id.  xi.  466. 

(f)  -Id.  XIV.  438.    (/>  Id.  xxiv.  399. 
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well  as  hiB  adversary.  Cobden  v.  Kenrick,  4  T.  R.  431.  "This  com- 
moDieation,"  observes  Lord  Brougham^  in  commenting  on  the  case,  "was 
not  made  professdonally,  but  by  way  of  idle  and  useless  conversation  ;  had 
the  matter  been  confided  with  a  view  to  some  future  proceedings^  or,  with- 
out any  regard  to  a  suit,  had  it  been  communicated  for  a  purpose  of  bust" 
ness,  it  would  certainly  have  been  protected."  Greenough  v,  Gaskell, 
1  Mylne  and  K.  109. 

Form  of  oath  by  iDUnesses  daiming  to  be  privileged.]  In  general  a 
witness  who  is  privileged  from  disclosing  facts  which  have  come  to  him  in 
his  professional  capacity,  i^  sworn  in  the  usual  manner,  to  speak  the  truth, 
the  whole  truths  and  nothing  but  the  truth  ;  but  where  a  person  who  had 
been  counsel  for  one  of  the  parties,  declined  to  take  the  usual  oath,  the 
court  permitted  him  to  take  an  oath  to  declare*  such  things  as  he  knew  be« 
fore  he  was  counsel,  or  as  had  come  to  his  knowledge  since,  by  any  other 
person  ;  und  the  particulars  to  which  he  was  to  be  sworn  were  .specially 
stated.  Spark  o.  Sir  H.  Middleton,  1  Keb.  505;  12Vin.  Ab.  38.  It  has 
been  observed  that « -precaution  like  this  seems  to  arise  out  of  an  exces- 
sive tenderness  of  conscience  ;  for  that  the  general  obligation  of  an  oath, 
to  declare  the  whole  truth,  must,  with  reference  to  the  subject  matter  and 
occasion  of  the  oath,  be  necessarily  understood  to  mean  the  truth  so  far  as 
it  ought  legally  to  be  made  known.  2  Stark.  Ev.  232,  citing  Paley's 
Moral  Philosophy  (1). 

^fVhat  matlera  are  privileged.]  «  Although  some  doubt  has  been  [*177] 
eniertainedi  as  to  the  extent  to  which  matters  communicated  to  a  barris-^ 
ter  or  an  attorney  in  his  professional  character  are  privileged,  where  they 
do  not  relate  to  a  suit  or  controversy  either  pending  or  contemplated^  and 
althougli  the  rule  was  attempted  to  be  restricted,  by  Lord  Tenterden  to 
the  latter  cases  only ;  see  Clark  v.  Clark,  1  Moody  and  Rob.  4 ;  Williams 
«.  Mundie,  Ry.  and  Moo..  34(a) ;  yet  it  seems  to  be  at  length  settled, 
that  aH  such  communications  are  privileged,  whether  made  with'  reference 
lo'a  pending  or  contemplated  suit  or  not.  See  all  the  cases  commented 
upon  by  the  L.  C.  in  Greenough  v.  Gaskell,  1  Myl.  and  K.  100.  See 
also  Walker  v.  Wildman,  6  Madd.  47  ;  Mynn  v,  Joliffe,  1  Moo*,  and  Ry. 
326  ;  Moore  v.  Tyrrell,  4  B.  and  Ad.  870  {b). 

With  regard  to  the  nature  of  the  communications  touclung  the  matters 
which  are .  |)rivileged,  the  following  description  of  them  by  Mr.  Aiison,in 
his  Practice  of  the  Criminal  Law  of  Scotland,  p.  469,  appears  to  be  com- 
prehensive and  correct,  and  to  correspond  entirely  with  the  rule  of  the 
English  law.  ^'  Facts  which  have  come  to  the  witness's  knowledge  pro- 
fessionally, in  relation  to  the  matter  charged,  fall  within  the  pro^eodon, 
though  not  obtained  from  the  prisoner  himself,  as  for  example,  directions 
made  by  his  relations  or  friends  previous  to  the  trial ;  memorials  laid  be- 
fore  counsel ;  notes  furnished  to  agents  or  the  like,  if  done  with  that 
view.  Under  that  head  must  be  included  facts,  gathered  by  the  agent 
himself,  in  precognoscing  the  witnesses,  or  by  bis  clerk  in  copying  or 
reading  that  precognition,  or  attending  the  examination  of  the  witnesses 
under  it.     Farther  the  privilege  extends,  under  a  lunitation  to  be  irame- 


(1)  A  witness  competent  in  chief  must  be  sworn— generally.    Jackson  v.  ParkhursL  4 
Wend.  369. 

.(«)  Enf .  Com.  L.  Rep.  xxi.  376.    (h)  Id.  zxiv.  175. 
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diaCely  noticed,  to  all  pmfbssional  cotninunications  in  relation  to  the  matr 
ter  libdled,  though  long  anterior  to  the  date  of  the  crime^  if  in  regard  to 
matters  which  are  now  charged  as  forming  part  of,  or  adduced  in  evidence 
regarding  it  (I)." 

A  communication  made  to  a  solicitor,  if  confidential,  is  privileged  in 
whatever  form  made,  and  equally  when  conveyed  by  means  of  sight  in- 
stead of  words.  Thus  an  attorney  cannot  give  evidence  as  to  the  des- 
truction  of  an  instrument  which  he  has  been  admitted  in  confidence  lo 
see  destroyed.     Rolson  v.  Kemp,  5  Esp.  54.     See  post y  p.  1T8. 

fVhat  tnaUers  are  privikged — produdian  of  deeds,  fyc]  A  commu- 
nication in  writing  is  privileged,  as  well  as  a  communication  by  parol ; 
and  deeds  and  other  writings  deposited  with  an  attorney  in  his  professional 
capacity,  will  not  be  allowed  to  be  produced  by  him.  To  prove  the  con- 
tents of  a  deed,  the  defendant's  counsel  ofiered  a  copy,  which  had  been 
procured  from  the  attorney  of  a  party  under  whom  the  plaintiflf  claimed,* 
but  Bayley,  J.,  refused  to  admit  it.  He  said,  '^  the  attorney  could  not 
have  given  evidence  of  the  contents  of  tiie  deed,  which  had  been  en- 
trosted  to  him ;  so  neither  could  he  furnish  a  copy.  He  ought  not  to  have 
communicated  to  others  what  was  deposited  with  him  with  confidence, 
[  *1T8  ]  whether  it  was  a  written  or  verbal  communication.  It  is  the  *pri- 
vilege  of  his  client,  and  continues  from  first  to  last."  Fisher  v.  Hemming, 
1809.     Phill.  Ev.  182,  8lh  ed.  (2). 

What  matters  are  not  privileged — matters  of  fact.']  Where  the  sub- 
ject inquired  into  is  a  collateral  matter  of  fact,  which  the  party  setting 
op  the  privilege  obtained  a  knowledge  of  in  his  individual  capacity,  and 
not  in  his  character  of  professional  adviser,  he  will  be  compelled  to  dis- 
dote  it.  Thus,  an  attorney,  who  has  witnessed  a  deed  produced  in  a 
cause,  may  be  examined  as  to  the  true  time  of  execution ;  or  if  a  ques^ 
taon  arise  atf  to  an  erazure  in  a  deed  or  bond,  he  may  be  asked  whether 
he  ever  saw  the  instrument  in  any  other  state,  that  being  a  fact  within  his 
own  knowledge,  but  he  ought  not  to  be  permitted  to  discover  any  con- 
fession which  his  client  may  Imve  made  to  him  on  that  head.  B.  N.  P. 
284.  It  has  been  said  that  the  above  case  applies  only  where  the  attor- 
ney has  his  knowledge  independently  of  any  communication  with  his 
client.  Wheatley  v.  Williams,  Tyrwh.  and  G.  1051;  1  M.  &  W.  533. 
It  was  there  held  that  an  attorney  is  not  compellable  to  state  whether  a 
document  shpwn  to  him  by  his  client  during  a  professional  interview  was  in 
the  same  state  as  when  produced  at  the  tnal,  namely,  whether  it  was 
stamped  or  not.  The  clerk  of  an  attorney  may  be  called  to  identify  a 
party,  though  he  has  only  become  acquainted  with  him  in  his  professional 
capacity,  for  it  is  a  fact  cognizable  both  by  the  witness  and  by  others, 
without  any  confidence  being  reposed  in  him ;  Studdy  v.  Saunders,  2 
Dow.  and  Ry.  34T  (a) ;  though  the  contrary  was,  upon  one  occasion, 
ruled  by  Mr.  Justice  ifolroyd.    Parkins  v.  Hawkshiaw,  2  Stark.  N.  P.  C. 

(1)  What  the  law  means  by  privileged- communicationi  are  instructions  for  conducting  the 
cause,  not  any  extraneous  or  unpertinent  communications.  Riggs  v.  Denniston,  3  Johns. 
Cas.  196. 

)  Anon.,  8  Mass.  270.    Brandt  v.  Klein,  17  Johns.  335,  S.  P.    Jackson  v.  M'Vej,  18  Id. 
The  State  o.  Squires,  1  Tyler,  147.    Lessee  of  Rhoades  v.  Selin,4  Wash.  C.  C  Rep.  715. 

(a)  Eng.  Com.  L.  Rep.  xvi.  93. 
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240  (a) ;  So  an  attorney's  clerk  may  be  called  to  prove  the  receipt  of  a 
particular  paper  from  the  other  party,  for  it  is  a  mere .  fact.  Eicke  v. 
Nokesy  Moo.  and  M.  304  (fr).  So  an  attorney  conducting  a  cause,  may 
be  called  and  asked  who  employed  him,  in  order  to  let  in  the  declarations 
of  that  person  as  the  real  party.  Levy  v.  Pc^,  Moo.  and  M.  410  (c). 
So  he  may  prove  that  his  client  is  in  possession  of  a  particular  document, 
in  order  to  let  in  secondary  evidence  of  its  contents.  Bevan  v.  Waters, 
M.  and  M.  ^5  (d).  So  to  prove  his  client's  handwriting,  though  his 
knowledge  was  obtained  from  witnessing  the  execution  of  the  bail-bond  in 
the  action  (1).  Hurd  v.  Moring,  1  C.  and  P.  372(6) ;  Robson  r.  Kemp, 
5  Esp.  52.  So  where  an  attorney  is  present  when  his  client  is  sworn  to 
an  answer  in  chancery,  on  an  indictment  for  perjury,  he  will,  it  is  said,  be 
a  good  witness  to  prove  the  fact  of  the  taking  of  the  oath,  for  it  is  not  a 
matter  of  secrecy  committed  to  him  by  his  client.  Bull.  N.  Pi.  284.  Bui 
in  WatkiAson's  case,  2  Str.  1122,  where  the  solicitor  on  a  similar  indict* 
ment  was  called  to  speak  to  the  identity  of  the  defendant's  person,  the 
Chief  Justice  would  not  compel  him  to  be  sworn.  *'  QtuBre  tamen  V 
says  the  reporter,  ^^for  it  was  a  fact  within  his  own  knowledge.'^  And 
Lord  Brougham,  in  commenting  upon  this  case,  in  Greenough  r.  Gaskel), 
1  Myl.  and  K.  108,  observes,  that  the  putting  in  the  answer,  so  fi&r  from 
being  a  secret,  was  in  its  very  nature  a  matter  of  publicity,  and  that  the 
case  cannot  be  considered  as  law  at  the  present  day. 

*Where  a  communication  is  made  to  an  attorney,  not  for  the  pun-  [  '*179] 
pose  of  obtaining  his  legal  opinion  and  advice,  but  in  order  to  procure  infor- 
mation upon  a  point,  which  might  be  as  well  obtained  from  an  unprofes- 
sional person,  the  rule  as  to  privilege  does  not  apply.  Thus  where  a 
trader  asked  his  attorney  whether  he  could^safely  attend  a  meeting  of  his 
creditors,  and  the  attorney  advised  him  to  remain  at  his  office,  it  was 
bekl  that  this  communication  was  not  privileged,  for  that  it  was  made 
by  the  attorney  upon  a  matter  of  (act,  in  the  character  merely  of  agent 
or  friend.  Bramwell  v*  Lucas,  2  B.  and  C.  145  X/)*  The  exception  in 
question  is  well  illustrated  in  the  following  case :  In  ejectment  by  Mr. 
Anoestey  against  the  Earl  of  Anglesea,  one  Giffiird,  who  had  been  twen- 
ty  years  professionally  employed  by  the  Earl  of  Anglesea,  was  called  to 
prove  a  conversation  which  he  had  had  with  that  nobleman,  respecting 
a  prosecution  against  Mr.  Annesley  for  murder,  from  which  it  would  ap- 
pear that  the  Earl  privately  took  an  active  part  in  the  prosecution,  in 
order  that  Mr.  A.  might  be  hanged,  and  himself  freed  from  his  claims  to 
the  estate.  The  court  admitted  the  evidence ;  and  BaweSy  C.  B.,  after 
stating  the  general  rule,  said,  '^  Does  it  follow  from  thence  that  every 
thing  said  by  a  client  to  his  attorney  falls  under  the  same  reason  ?  I  own 
I  think  not :  because  there  is  not  the  same  necessity  upon  the  client  to. 
trbst  him  in  one  case  as  in  the  other,  and  of  this  the  court  may  judge, 
from  the  particulars  of  the  conversation.  Nor  do  I  see  any  impropriety 
in  supposing  the  same  person  to  be  interested  in  one  case  as  an  attorney 
and  agent,  and  in  another  as  a  common  acquaintance.     In  the  first  case 

(1)  Hiester  v.  Davis,  3  Teates,  4.  Johnson  v.  Daveme,  19  Johns.  134.  So  to  prove  the  exe- 
cution of  a  deed,  and  that  it  ia  in  his  possession,  under  a  notice  to  produce  it ;  but  he  is  not 
compeUable  to  produce  it  nor  to  disclose  its  contents.  Bnuidt  v,  Klein,  17  Johns.  335.  Jack- 
son V.  M*Vey,  18  Id.  330.  See  fiaker  v,  Arnold,  1  Caines,  258.  MTavish  v.  Dunnisff, 
Anthons*  N.  P.  C.  82.    Phelps  v.  Riley,  3  Conn.  266.    Canilf  v.  Meyers,  15  Johns.  246. 

(«)  Eng.  Com.  L.  Rep.    iii.  332.    (b)  Id.  xzii.  314.    (c)  Id.  zxii.  343.    (d)  Id.  zzii.  301. 

(s)  Id.  xi.  425.    (/)  Id.  ix,  233. 
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the  court  will  not  permit  him,  though  willing,  to  disclose  what  came  to 
his  knowledge,  as  an  attorneyi  because  it  would  be  a  breach  of  that  trust, 
which  the  law  supposes  to  be  necessary  between  him  and  hi^  employer ; 
but  where  the  client  talks  to  him  at  large,  as  a  friend,  and  not  in  the 
way  of  his  profession,  the  court  is  not  under  the  same  obligation  to 
guard  such  secrets,  though  in  the  breast  of  an  attorney."  Annesley  v. 
Earl  of  Anglesea,  Trial  at  the  bar  of  the  Court  of  Exchequer  in  Ireland, 
17  How,  St.  Tr.  1217,  1839;  M'Nally,  Ev.  241. 

So  where,  in  the  Duchess  of  Kingston's  case,  20  How.  St.  Tr.  613,  the 
attorney  of  Lord  Bristol  was  called,  and  asked  what  passed  between  him- 
self and  a  witness,  whom  he  had  called  on,  to  procure  him  to  attend  and 
prove  the  marriage ;  upon  his  demurring  to  the  question.  Lord  Mans^ 
field  said  this  was  no  secret  of  his  client,  but  a  collateral  fact,  viz.  what 
the  witness  had  told  him  on  the  application,  and  he  was  directed  to 
answer  the  question.  See  also  Plunkett  v.  Cobbett,  5.  Esp.  136,  post,  p. 
183,  and  Sykes  t?.  Dunbar,  2  Selw.  N.  P.  1004,  post ^  p.  181. 

What  matters  are  not  privUeged — attorney  party  to  transaction,] 
Another  exception  to  the  rule  of  privileged  communications  is,  where  the 
attorney  is  so  far  himself  a  party  to  the  transaction,  that  the  cc^nmuni- 
cations  may  be  supposed]  to  be  made  to  him  in  that  character,  and  not 
[  ^180  ]  in  the  character  of  professional  adviser.  Thus  ^where,  on  a 
question  whether  there  had  been  usury  in  giving  a  bond,  the  defendant 
dEdlcd  the  plaintiff's  attorney  to  prove  that  the  consideration  of  the  bond 
was  usurious  ;  on  this  being  objected  to,  Lord  Kenyan  sBLid,  that  the  privi- 
lege did  not  extend  to  this  case,  for  that  where  the  attorney  is  as  it  were 
a  party  to  the  original  transaction,  that  does  not  come  to  his  knowledge 
in  the  character  of  attorney,  and  that  he  is  liable  to  be  examined  the  same 
as  any  other  person.  Duffin  v.  Smith,  Peake,  N.  P.  C.  108.  So  it 
seems  that  every  one,  whether  counsel,  attorney,  or  other  person,  is 
bound  to  divulge  matters  communicated  with  a  view  to  the  perpetration 
of  a  crime.  It  has,  therefore,  been  held  in  Scotland,  that  an  agent  who 
would  otherwise  be  privileged,  may  be  compelled  to  swear  to  his  client's 
having  declared  his  purpose  to  commit  the  crime  to  him  ;  or  that  he  un-s 
dertook  a  criminal  employment  by  his  desire,  as  in  the  case  of  foigery, 
by  falsifying  a  deed,  the  copy  of  which  was  sent  to  him  by  his  employer. 
Alison,  Prac.  Cr.  L.  S.  473.  The  facts  of  the  following  case  appear 
almost  to  bring  it  within  the  above  rule,  but  the  decision  was  the  other 
way.  In  a  prosecution  for  the  forgery  of  a  promissory  note,  the  attorney 
who  had  the  note  in  his  possession  refused  to  produce  it.  He  stated 
that  he  had  been  consulted  by  the  prisoner  on* the  note  in  question, 
and  that  by  his  directions  he  had  commenced  an  action  against  the  per- 
son in  whose  name  it  was  forged.  The  attorney  was  not  employed  for 
the  prosecution,  and  a  demand  of  the  note  had  been  made  upon  him  by 
the  prisoner's  attorney.  Mr.  Justice  Holroyd  refused  to  make  an  order 
upon  the  attorney  to  produce  the  note,  or  to  give  a  copy  of  it  to  the 
clerk  of  arraigns,  and  a  true  bill  having  been  found,  he  likewise  held  that 
the  attorney  was  not  bound  to  produce  it  at  the  trial.  Smith's  case,  Der-* 
by  Sum.  Ass.  1822.     Phill.  Ev.  182,  8th  ed. 

But  where,  on  an  indictment  for  forging  a  will,  an  attorney  employed 
by  a  party  to  put  out  money  on  mortgage,  was  applied  to  by  the  pri- 
soner to  procure  him  money  on  mortgage,  and  the  prisoner  produced  a 
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foiled  will  in  proof  of  his  title  to  certain  freehold  lands,  upon  the  secu- 
rity of  which  the  attorney's  other  client  advanced  the  money,  the  mort- 
gage deeds  being  prepared  by  the  attorney ;  and  the  prisoner's  counsel 
objected  to  the  attorney  being  examined,  and  cited  Smith's  case,  supra ; 
Patfeson,  J.,  said  he  thought  that  case  was  not  law,  and  that  the  attor- 
ney might  be  examined  tt>  show  what  was  the  transaction  between  the 
parties,  and  what  led  to  that  transaction,  but  said  he  would  reserve  the 
point  for  the  consideration  of  the  judges,  if  he  should  afterwards  think 
it  necessary  to  do  so.  The  attorney  was  accordingly  examined,  and  pro- 
duced the  will,  which  the  learned  judge  thought  he  was  bound  to  do. 
The  prisoner  was  found  guilty,  but  no  sentence  was  passed,  be  having 
pleaded  guilty  to  another  indictment  charging  the  transaction  as  a  false 
pretence.     Avery's  case,  8  C.  and  P.  596  (a). 

What  other  persona  are  privileged — grand  jurors.]  It  does  not  ap- 
pear to  be  completely  settled  whether  a  grand  juryman  is  at  liberty  to 
disclose  the  evidence  laid  befo^'e  the  grand  jury  in  a  criminal  proceeding, 
uphill.  Ev.  893, 8th  ed.  Lord  Kenyon  allowed  a  grand  juryman  to  [  *]  81  ] 
be  called  to  prove  who  was  the  prosecutor  of  an  indictment,  being  of  opin- 
ion that  it  was  a  fact,  the  disclosure  of  which  did  not  infringe  upon  his 
oath.     Sykes  v.  Dunbar,  2  Selw.  N.  P.  1004. 

In  a  recent  case  the  Court  of  King's  Bench  refused  to  receive  an  affi- 
dayit  from  a  grand  juryman  as  to  the  number  of  grand  jurors  who  con- 
curred in  finding  the  bill.     Marsh's  case,  6  A.  and  £.  236  (6). 

So  where  a  grand  jury  returned  an  indictment  containing  ten  counts, 
indorsed,  '^  a  true  bill  on  both  counts,"  and  the  prisoner  pleaded  to  the 
whole  ten  counts ;  Patteson^  J.,  (the  grand  jurors  having  been  discharged) 
would  not  allow  one  of  them  to  be  called  as  a  witness  to  explain  their 
finding.    Cooke's  case,  8  C.  and  P.  582  (c). 

Matters  before  grand  jury.]  In  Watson's  case,  a  witness  was  que»- 
tioned  by  the  prisoner's  counsel  as  to  his  having  produced  and  read  a  cer- 
tain writing  before  the  grand  jury.  On  this  being  objected  to,  Lord 
EUehboroughy  C.  J.,  said,  '^  he  had  considerable  doubts  upon  the  subject : 
he  remembered  a  case  in  which  a  witness  was  questioned  as  to  What  passed 
before  the  grand  jury,  and  though  it  was  a  .matter  of  considerable  impor- 
tance, he  was  permitted  to  answer."  The  question  was  not  repeated. 
32  How.  St.  Tr.  107. 

According  to  an  old  case,  a  clerk  attending  before  a  grand  jury  shall 
not  be  compelled  to  reveal  what  was  given  in  evidence.  Trials  per  pais, 
220;  12  Vin.  Ab.  38;  Evidence  (B.  a.  5)  (1). 

fFhat  other  persons  are  privileged^udges  and  jurors,]  Where  a 
bill  of  indictment  was  preferred  for  perjury  committed  at  the  Quarter 

(1)  See  Low's  caie,  4  Greenl.  439.  A  graod  juror  cannot  be  admitted  to  prove  that  ft 
witneia  who  has  been  examined  swore  differently  before  the  grand  jury.  Imlaj  v.  Rogers,  3 
Halst.  347.  But  in  an  action  for  a  malicious  prosecution,  one  of  the  grand  jury,  who  returned 
the  bUl  ignoramus,  is  a  competent  witness  to  prove  who  the  prosecutor  was.  Huidekoper  v» 
Cotton,  3  Watts,  56. 

The  attorney  for  the  commonwealth  cannot  be  called  upon  to  testify  to  what  passes  in  the 
grand  jnry  room.  Commonwealth  v.  Tilden,  2  Starkie's  Ev.  New  ed.  23S,  n.  (1).  M'Xietton 
9.  Richarason,  13  Maine,  8S. 

(a)  Eng.  Com.  h.  Rep.  xxziv.  543.    (()  Id.  xzxiii.  G6.    (e)  Id.  xxxW.  535, 
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6em^onBy  and  it  wm  proposed  to  examine  one  of  the  grand  jury  who  had 
acted  as  ■  chairman  at  such  sessions ;  Patteson^  J.,  said,  *'  this  is  a  new 
]^nt,  but  I  should  advise  the  grand  jury  not  to  examine  him.  He  is  the 
president  of  a  court  of  record,  and  it  would  be  dangerous  to  allow  such 
an  examination,  as  the  judges  of  England  might  be  called  upon  to  slate 
what  occurred  before  them  in  court."     Gazard's  case,  8  C.  and  P.  595  (a). 

It  is  however  no  exception  against  a  person's  giving  evidence,  either 
for- or  against  a  prisoner,  that  he  is  one  of  the  judges  appointed  to  try 
him.  2  Hawk,  P.  C.  c.  46,  s.  17.  Bac.  Ab.  Evid.  (A.  2.)  In  Hacker's 
case,  two  of  the  persons  in  the  commission  for  the  trial,  came  off  the 
bench  and  were  sworn,  and  gave  evidence,  and  did  not  go  up  to  the  bench 
again  during  his  trial.     Kel.  12.     Sid.  153* 

A  juror  may  give  evidence  of  any  fact  material  to  be  communicated  in 
the  course  of  a  trial,  but  then  he  must  be  sworn,  antey  p.  117 ;  3  Com. 
375.  In  a  criminal  prosecution  the  jury  may  use  that  general  knowledge 
which  any  man  may  bring  to  the  subject  matter  of  the  indictment  without 
being  sworn,  but  if  any  one  of  the  jurors  has  a  particular  knowledge  on 
the  subject  arising  from  being  in  the  trade ;  as  for  instance,  as  to  the  value 
of  a  watch  in  a  case  where  it  is  essential  to  prove  what  it  is  worth ;  he 
ought  to  be  «6worn  and  examined  as  a  witness.  Rosser's  case,  7  C.  and 
P.  648(6). 

[  •182  ]  ^Whai  other  matters  are  privileged — diacLosurea  by  inform' 
ers,  fyc]  Another  class  of  privileged  communications,  are  those. dis- 
closures which,  are  madp  by  informers,  or  persons  employed  for  the  pur- 
pose, to  jhe  govermhenx,  the  magistracy,  or  the  police,  for  the  purpose  of 
detectiiitg  and  punishing  offenders.  The  general  rule  on  this  pubject  is 
thus  laid  down  by  Eyre,  C.  J.  <^  It  is  perfectly  right  that  all  opportuni- 
ties should  be  given  to  discuss  the  truth  of  the  evidence  given  against  a 
prisoner ;  but  there  is  a  rule,  which  has  universally  obtained,  on  account 
of  its  importance  to  the  public  for  the  detection  of  crimes,  that  those 
persons  who  are  the  channel  by  means  of  which  that  detection  is  made, 
should  not  be  unnecessarily  disclosed ;  if  it  can  be  made  to  appear  that  it 
is  necessary  to  the  investigation  of  the  truth  of  the  case,,  that  the  name 
of  the  person  should  be  disclosed,  I  should  be  very  unwilling  to  stop  it ; 
but  it  does  not  appear  to  me  that  it  is  within  the  ordinary  course  to  do  it, 
or  that  there  is  any  necessity  for  it  in  the  present  caise."  Hardy's  case, 
84  How.  St,  Tr.  808. 


What  matters  are  privileged — disclosures  by  informers,  fyc- 
tohomJ]  It  is  not  of  course  every  communication  made  by  an  informer, 
to  any  person  to  whom  he  thinks  fit  to  make  it,  that  is  privileged  from 
being  inquired  into,  but  those  only  which  are  made  to  persons  standing  in 
a  certain  situation,  and  for  the  purposes  of  legal  investigation  or  state  in- 
quiry. Communications  made  to  government  respecting  treasonable  mat- 
ters are  privileged,  and  a  communication  to  a  member  of  government,  is 
to  be  considered  as  a  communication  to  government  itiself ;  and  that  per- 
son cannot  be  asked  whether  he  has  conveyed  the  information  to  govern- 
ment. Watson's  case^  2  Stark.  N.  P.  C«  136  (c).  So  a  person  employ- 
ed by  an  officer  of  the  executive  government,  to  collect  information  at  a 

(a)  Eng.  Com.  L.  R«p.  xzxiv.  54d.    (b)  Id.  zxxfi:  670.    (0*  Id.  iH'.  283. 
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meeting,  supposed  to  be  held  for  treasonable  purposes,  was  not  allowed  to 
disclose  the  name  of  his  employer,  or  the  nature  of  the  connection  be- 
tween them.  Hardy's  case,  24  How.  St.  Tr.  753.  Watson's  case,  Gur- 
ney's  Rep.  159,  32  How.  St.  Tr.  100. 

The  protection  extends  to  all  communications  made  to  officers  of  jus* 
lice,  or  to  persons  who  form  links  in  the  chain  by  which  the  information 
is  conveyed  to  officers  of  justice.  A  witness,  who  had  given  informatioRy 
admitted  on  a  trial  for  high  treason,  that  his  had  communicated  what  he 
knew  to  a  friend,  who  had  advised  him  to  make  a  disclosure  to  another 
person.  He  was  asked  whether  that  friend  were  a  magistrate,  and  on  an* 
swering  in  the  negative,  he  was  asked  who  was  the  friend  ?  It  was  objected^ 
that  the  person^by  whose  advice  the  information  was  given  to  one  standing 
in  the  situation  of  magistrate,  was  in  fact  the  informer,  and  that  his  name 
could  not  be  disclosed.  The  judges  differed.  Eyre,  C.  J.,  Hotham^  B, 
and  Grose,  J.,  thought  the  question  objectionable,  Macdanaldy  C.  B.,  and 
BiUler,  J.,  were  of  opinion  it  should  be  admitted.  Eyre,  C.  J,  said, 
"  Those  questions  which  tend  to  the  discovery  of  the  channels  by  which 
the  disclosure  was  made  to  the  officers  of  justice,  are  not  permitted  to  be 
asked.  Such  matters  cannot  be  disclosed,  *upou  the  general  [  *183  ] 
principle  of  the  convenience  of  public  justice.  It  is  no  more  com- 
petent to  ask  who  the  person  was  that  advised  the  witness  to  make  a  dis- 
closure, than  it  is  to  ask  to  whom  he  made  the  disclosure  in  consequoQce 
of  that  advice  ;  or  than  it  is  to  ask  any  other  question  respecting  the 
channel  of  information,  or  what  was  done  under  it."  Hothamy  B.,  said, 
that  the  disclosure  was  made  under  a  persuasion,  that  through  the  friend 
it  would  be  conveyed  to  a  magistrate,  and  that  there  was  no  distinction 
between  a  disclosure  to  the  magistrate  himself,  and  to  a  friend  to  commu- 
nicate it  to  him.  Macdonald,  C.  B.  said,  that  if  he  were  satisfied  that  the 
friend  was  a  link  in  the  chain  of  communication,*  he  should  agree  that  the 
rule  applied,  but  that  not  being  connected  either  with  the  magistracy  or 
the  executive  government,  the  case  did  not  appear  to  him  to  fall  within 
the  rule ;  arid  the  opinion  of  Buller,  J.  was  founded  on  the  same  reason. 
Hardy's  case,  24  How.  St.  Tr.  81 1. 

What  matters  are  privileged — official  communications.]  Upon  the 
same  principle  it  has  been  held,  that  communications  between  the  gover- 
nor and  law  officers  of  a  colony,  Wyatt  t?.  Gore,  Holt,  N.  P.  C.  299  (d), 
between  the  governor  of  a  colony  and  one  of  the  secretaries  of  state, 
Anderson  v.  Hamilton,  2  Br.  and  Bingh.  156  (6),  between  a  governor  of 
a  colony  and  a  military  officer,  Cooke  v.  Maxwell,  2  Stark.  183  (c),  are 
privileged.  In  the  latter  case  the  communication  was  in  writing,  and 
Bayley,  J.,  said,  "  if  the  document  cannot  on  principles  of  public  policy 
be  read  in  evidence,  the  effect  will  be  the  same  as  if  it  were  not  in  exis- 
tence, and  you  may  prove,  not  the  contents  of  the  instrument,  but  that 
what  was  done,  was  done  by  the  orders  of  the  defendant." 

But  where  the  information  has  been  given,  not  to  the  government,  or  to 
any  person  connected  with  the  administration  of  justice,  nor  to  any  other, 
for  the  purpose  of  being  conveyed  to  such  person,  a  disclosure  of  the  cir- 
cumstances attending  it  may  be  required.  See  the  opinion  of  Macda- 
naldy C.  B.,  and  BuUer,  J.,  Hardy's  case,  supra. 

(a)  Eiif .  Com.  L.  Rep.  iii.  111.    (b)  Id.  vi.  49,  n.    (e)  Id.  tii.  906. 
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So  communications,  though  made  to  official  persons,  are  not  privileged 
so  as  to  justify  the  exclusion  of  the  evidence,  where  they  are  not  made 
in  the  discharge  of  any  public  duty ;  as,  for  instance,  a  lettef  from  a 
private  individual  to  the  Secretary  of  the  Postmaster  General,  complain- 
ing of  the  conduct  of  the  guard  of  a  mail.  Blake  o.  Pilfold,  1  Moo.  and 
R.  198.  ^ 

Wliat  matters  are  privileged — matters  of  state.]  Matters  communi- 
cated confidentially,  in  furtherance  of  the  administration  of  justice,  are, 
as  it  has  been  stated,  privileged  from  disclosure,  and  upon  the  same 
grounds,  matters  of  state,  as  official  communications  between  different  mem- 
bers or  officers  of  government  receive  a  like  protection  (L).  Some  cases 
of  this  kind  have  been  already  mentioned,  ante,  p.  182.  So  where,  on 
a  trial  for  high  treason.  Lord  Grenville  was  called  upon  to  produce  a  let- 
ter, intercepted  at  the  post-office,  and  which  was  supposed  to  have  come 
to  his  hands,  it  was  ruled  that  he  could  not  be  required  to  produce  it,  for 
[  ^184  ]  that  secrets  ''^of  state  were  not  to  be  taken  out  of  the  hands  of  his 
majesty's  confidential  subjects.  Case  cited  by  Lord  Ellenborough^  An- 
derson V.  Hamilton,  2  Br.  and  Bingh.  157,  (n.)  (a).  What  passes  in  par- 
liament is  in  the  same  manner  privileged.  Thus,  on  a  trial  for  a  libel  upon 
Mr.  Plunkett,  a  member  of  the  Irish  parliament,  the  speaker  of  the  Irish 
house  of  commons  being  called  and  asked,  whether  he  h^d  heard  Mr. 
Plunkett  deliver  his  sentiments  in  parliament  on  matters  of  a  public  na- 
ture, Lord  Ellenborough  said  that  the  speaker  was  warranted  in  refusing 
to  disclose  what  had  taken  place  in  a  debate  in  the  house  of  commons. 
He  might  disclose  what  passed  there,  and  if  he  thought  fit  to  do  so,  he 
should  receive  it  as  evidence.  As  to  the  fact  of  Mr.  Plunkett  having  spo- 
ken in  parliament,  or  taken  any  part  in  the  debate,  he  was  bound  to  an- 
swer. That  was  a  fact  containing  no  improper  disclosure  of  any  matter. 
Plunkett  V.  Cobbett,  5  Esp.  136,  29  How.  St.  Tr.  71,  72,  S.  C.  On  the 
same  ground,  viz.  that  the  interests  of  the  state  are  concerned,  an  officer 
of  the  Tower  of  London  was  not  allowed  to  prove  that  a  plan  of  the 
Tower,  produced  on  behalf  of  the  prisoner,  was  accurate.  Watson's 
case,  2  Stark.  N.  P.  C.  148  (6)  (2). 

The  two  following  cases,  however,  are  at  variance  with  the  rule  above 
stated.  Upon  the  trial  of  Lord  Strafford,  the  confidential  advice  g}ven 
by  that  nobleman  to  the  king,  at  the  council  table,  was  allowed  to  be  dis- 
closed, and  given  in  evidence  against  him.  Strafford's  case,  1  St.  Tr. 
723,  fo.  ed.  And  in  the  case  of  the  Seven  Bishops,  4  St.  Tr.  346,  fq.  ed., 
the  clerk  of  the  privy  council  was  compelled  to  state  what  passed  at  the 
council-board,  and  even  what  the  king  himself  said,  although  the  counsel 
for  the  crown  objected  to  it.  However,  in  Sayer's  case,  6  St.  Tr.  288, 
fo.  ed.,  it  seems  to  have  been  considered,  that  minutes  taken  before  the 
privy  council  were  not  to  be  divulged,  and  it  cannot  be  doubted  that  at 

(1)  The  officer,  who  apprehended  the  prisoner,  ii  not  bound  to  disclose  the  name  of  the 
person  from  whom  he  received  the  information  which  led  to  the  prisoner's  apprehension.  The 
U.  S.  V.  Moses,  4  Wash.  C.  C.  Rep.  726.  But  a  police  officer  will  be  compelled  to  answer  at 
the  instance  of  the  commonwealth.    Trial  of  Mina,  Pamph.  p.  9. 

(2)  The  secretary  of  state  is  not  bound  to  disclose  any  official  confidential  communications. 
But  the  fact  wheuier  a  commission  has  been  in  his  office  or  not,  he  is  bound  to  disclose. 
Maibniy  v.  Madison,  1  Cnmch,  143.  See  1  Burr's  Trial,  180.  Gray  v.  Pentland,  2  S.  &  R. 
83. 

(a)  Eng.  Com.  L.  Rep.  vi.  49,  n.    (b)  Id.  iii.  288. 
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the  present  day  the  practice  adopted  in  the  case  of  Lord  StrafTord  and  of 
the  Seven  Bishops  would  be  overruled,  as  contrary  to  the  principles  of  the 
law  of  evidence,  and  injurious  to  the  public  interests. 

What  matters  are  privileged — where  oath  of  office  has  been  taken  not 
to  divulge.]  Where,  for  revenue,  or  other  purposes,  an  oath  of  office 
has  been  taken  not  to  divulge  matters  which  have  come  to  the  knowledge 
of  a  party  in  his  official  capacity,  he  will  not  be  allowed,  where  the  inter- 
ests of  justice  are  concerned,  to  withhold  his  testimony.  Thus,  where 
the  clerk  to  the  commissioners  of  the  property  tax  being  called  to  produce 
•the  books  containing  the  appointment  of  a  party  as  collector,  objected  on 
the  ground  that  he  had  been  sworn  not  to  disclose  any  thing  he  should 
learn  in  his  capacity  of  clerk,  Lord  Ellenborough  clearly  thought  that  the 
oath  contained  an  implied  exception  of  the  evidence  to  be  given  in  a 
court  of  justice,  in  obedience  to  a  writ  of  subpcena.  He  added  that  the 
witness  must  produce  the  books,  and  answer  all  questions  respecting  the 
collection  of  the  tax,  as  if  no  such  oath  had  been  administered  to  him. 
Lee  q.  1. 1>.  Birrell,  3  Campb.  337. 


♦DOCUMENTARY  EVIDENCE. 


[•195] 


Proof  of  acts  of  parliaxnent     ...  185 

Recordi 186 

Office  copies  and  copies  by  authorized  of- 
ficers, &c.        -----  187 
Inquisitions     ------  188 

Verdicts 188 

Affidavits  made  in  causes  -  •  -  189 
Proceedings  in  equity  -  -  -  -  190 
Depositions  ..-•--  190 
Proceedings  in  bankruptcy  ...  1^1 
Proceedings  of  the  insolvent  courts  -  191 
Judgments  and  proceedings  of  inferior 
courts      .---.-  191 


Probates  and  letters  of  administration      -  192 

Foreign  laws         * 198 

Public  books  and  documents  -        -  133 

Public  refi^isten  -----  193 
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Handwriting  .-...*.  196 
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Proof  of  acts  of  parliament,  fyc]  The  courts  will  take  notice  of  pub- 
lic acts  of  parliament  without  their  being  specially  proved,  but  private 
acts  of  parliament  must  be  proved  by  a  copy  examined  with  the  parlia- 
ment roll,  B.  N.  P.  225,  unless  the  mode  of  proof  be  provided  for  by  the 
act  (i).  Where  there  is  a  clause  in  the  act,  declaring  that  it  shall  be  ta- 
ken to  be  a  public  act^  and  shall  be  taken  notice  of  as  such  by  all  judges, 
&c.,  without  being  specially  pleaded,  it  is  not  necessary  to  prove  a  copy 
examined  with  the  roll,  or  a  copy  printed  by  the  king's  printer,  but  it  stands 
upon  the  same  footing  as  a  public  act.  Beaumont  t;.  Mountain,  10  Bingh. 
404  (a) ;  Woodward  v.  Cotton,  4  Tyr.  689 ;  1  C.  M.  &  R.  44.    For  other 


(1)  1  Starkie  on  £v.,  196,  n.  2.    Ibid.  n.  1.  New  Ed. 
(a)  Eng.  Com.  L.  Rep.  ixv.  183. 
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purposes,  however,  as  with  regard  to  the  recital  of  facts  contained  in  it^ 
this  clause  does  not  give  the  statute  the  effect  of  a  public  act.  Brett  v. 
Beales,  Moo.  and  M.  421  (a). 

A  private  act  nnay  contain  clauses  of  a  public  nature,  and  then  the  act, 
[  *186  ]  as  far  as  these  clauses  are  concerned^  is  to  be  regarded  as  a  ^pub- 
lic act.  Thus  a  clause  relating  to  a  public  highway,  occurring  in  a  private 
inclosure  act,  was  held  by  Holroyd,  J.,  to  be  provable  in  the  same  way  as 
a  public  act.     Utterhy's  case,  Phi'll.  Ev.  610. 

By  statute  41  G.  3,  c.  90,  s.  9,  the  statutes  of  England  and  (since  the 
union  with  Scotland)  of  Great  Britain,  printed  by  the  king's  printer,  shall 
be  received  as  conclusive  evidence  of  the  statutes  enacted  prior  to  the  un- 
ion of  Great  Britain  and  Ireland,  in  any  court  of  civil  or  criminal  jurisdic- 
tion in  Ireland ;  and  in  like  manner  the  copy  of  the  statutes  of  the  king- 
dom of  Ireland,  ma<le  in  the  parliament  of  the  same,  printed  by  the  king's 
printer,  shall  be  received  as  conclusive  evidence  of  the  statutes  enacted 
by  the  parliament  of  Ireland,  prior  to  the  union  of  Great  Britain  and  Ire- 
land, in  any  court  of  civil  or  criminal  jurisdiction  in  Great  Britain. 

The  journals  of  the  lords  and  commons  must  be  proved  by  examined 
copies.  Lord  Melville's  case,  24  How.  St.  Tr.  683  :  Lord  G.  Gordon's 
case,  2  Dougl.  593  (1). 

« 

Proof  of  records.]  Where  there  is  a  plea  of  nul  tiel  record^  the  record 
18  proved  by  its  production,  if  it  be  a  record  of  the  same  court,  Tidd.  Pr. 
801 :  if  of  an  inferior  court,  by  the  tenor  of  the  record,  certified  under  a 
certiarariy  issued  by  the  superior  court ;  if  of  a  concurrent  superior  court, 
by  the  tenor  certified  under  a  writ  of  certiorari  issued  out  of  chancery, 
and  transmitted  thence  by  mittimua.  Id. 

Where  nul  tiel  record  is  not  pleaded,  a  judgment  is  proved  either  by  an 
exemplification  und^r  the  seal  of  the  court,  or  by  an  examined  copy. 
Such  exemplifications  under  the  seal  of  a  public  court  in  this  country,  are 
evidence  without  proof  of  the  genuineness  of  the  seal.  Tooker  v,  Duke 
of  Beaufort,  Sayer,  297.  But  the  genuineness  of  the  seal  of  a  foreign 
court  must  be  proved.     Henry  v.  Adey,  3  East,  221. 

A  record  is  not  complete  until  delivered  into  court  in  parchment.  Thus 
the  minutes  made  by  the  clerk  of  the  peace  at  sessions,  in  his  minute  book, 
are  neither  a  record  nor  in  the  nature  of  a  record  so  as  to  be  admissible 
in  evidence  as.proof  of  the  nanies  of  the  justices  in  attendance.  Bellamy's 
case,  Ry.  and  Moo.  172  (6).  And  where,  to  prove  an  indictment  for  fel- 
ony found  by  the  grand  jury,  the  indictment  itself,  (which  was  in  another 
court)  indorsed  ''  a  true  bill,"  was  produced  by  the  clerk  of  the  peace,  to- 
gether with  the  minute  book  of  the  proceedings  of  the  sessions,  at  which 
the  indictment  was  found,  the  Court  of  King's  Bench  held  that  in  order  to 
prove  the  indictment,  it  was  necessary  to  have  the  record  regularly  drawn 
up,  and  thatit  should  be  proved  by  an  examined  copy.  Smith's  case,  8 
B.  and  C.  341  (c).  Cooke  v.  Maxwell,  2  Stark.  183  (d).  So  an  allega- 
tion that  the  grand  jury  at  sessions  found  a  true  bill,  is  not  proved  by  the 
production  of  the  bill  itself  with  an  indorsement  opon  it,  but  a  record  reg* 
ularly  made  up  must  be  produced.  Porter  v.  Cooper,  6  C.  and  P.  354  (e). 
4  Tyr.  456.     1   C.  M.  and  R.  388,  S.  C.     So  it  has  been  ruled,  on 

(1)  1  Starkie  on  Ev.,  New  £d.  198,  n.  1. 

(«)  Knff.  Com.  L.  Rep.  xzii.  344.    {b)  Id.  zxi.  406.    (c)  Id.  zv.  232.    (d)  Id.  iii.  905. 

(e)  Id.  UT.  435. 
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aD  iodiotment  for  perjury,  tfaat  in  order  to  prove  that  %n  appeal' 
came  on  to  be  heard  at  sessions,  it  must  be  shown  that  a  record  was  regu- 
larly made  up  on  parchment.  Ward's  case,  -6  C.  and  P.  366  (a).  A 
plea  of  autre  fois  convict,  in  like  manner,  must  be  proved  by  the  record 
regularly  made  up,  and  the  indictment  with  the  finding  of  the  jury  indors- 
ed upon  it  by  the  proper  officer,  is  not  sufficient.  Bowman's  case,  6  C. 
and  P.  101  (b).  But  in  Tooke's  case,  25  How.  St.Tr.  446,  the  minutes 
of  the  court  were  received  to  prove  the  acquittal  of  Hardy.  This  case  is 
distinguished  by  Lord  Tentetden  from  the  foregoing,  on  the  ground  that 
the  matter  proved  by  the  minutes  occurred  before  the  same  courts  sitting 
under  the  same  commission.  8  B.  and  C.  343  (c).  So  a  juc^ment  in  pa- 
per signed  by  the  master  is  not  evidence,  for  it  is  not  yet  become  perma- 
nent. B.  N.  P.  228.  Godefroy  r.  Jay,  1  M.  and  P.  236  (d),  3  C.  and 
P.  192  (e),  S.  C.  In  one  case  the  minutes  of  the  Lord  Mayor's  Court  of 
London  were  allowed  to  be  read  as  evidence  of  the  proceedings  there,  the 
court  assigning  as  a  reason  for  not  insisting  rigidly  upon  the  record  being 
made  up,  that  it  was  an  inferior  jurisdiction.  Fisher  v.  Lane,  2  W.  Bl. 
834.     8  B.  and  C.  342  (/).( l> 

The  mode  of  examination  usually  adopted,  is  for  the  person  who  is  af- 
terwards to  prove  it,  to  examine  the  copy  while  another  person  reads  the 
original,  and  this  has  been  held  sufficient.  Reid  v.  Margispn,  I  Campb. 
469.  Gyles  v.  Hill,  Id.  471  (n).  It  must  appear  that  the  original  caine 
from  the  proper  place  of  deposit,  or  out  of  the  hands  of  the  officer,  in 
whose  custody  the  records  are  kept.  Adamthwaite  v.  Synge,  1  Stark. 
183  (g)  J  4  Campb..  572,  S.  C.     . 

Where  a  record  is  lost,  ah  old  copy  has-  been  allowed  to  be  given  in  ev- 
idence, without  proof  of  its  being  a  true  copy.  Anon.  1  Ventr.  256  ;  B. 
N.  P.  228. 

With  respect  to  the  proof  of  records  before  courts  of  criminal  justice, 
as  where  a  prisoner  pleads  autrefois  acquit  to  an  indictment,  he  may -re- 
move the  record  by  certiorari  into*  Chancery,  and  have  it  exemplified ; 
but  it  seems  to  be  the  usual  practice  for  the  clerk  of  assize  or  clerk  of  the 
peace  to  make  up  the  record,  and  to  attend  ifi^ith  it  without  writ.  2  Rusd. 
Cr.  h.  720,  (n)  ;  Phill.  Ev.622,  8th  ed. 

Proi^  by  office  copieSy  and  copies  by  authorized  officerSy  fyc*]  An 
office  copy  is  not  evidence  of  the  original,  if  the  latter  be  in  another 
court.  Thus  oiQce  copies  of  depositions  in  chancery  are  evidence,  in 
chancery,  but  not  at  common  law,-  without  examination- with  the  roll.  B« 
N.  P.  229 ;  5  M.  and  S«  38.  In  a  court  of  common  law,  an  office  copy 
has  be^n  held.suflltcient.in  the  same  court,  and  in  the  same  cause*  Dean 
V.  Fulford,  2  Burr.  1179.  And  .so  it  seems  that  an  issue  out  of  ehancery 
may:  be- considered  as  a  proceeding  in  that  court,  and  an  office  copy  would 
probably  be  held  evidence  .there*  See  Highfield  v.  Peak6,  Moo;  and  Mai. 
lli{&).  There  appears  to  be  no  reason  for  distinguishing  between  the 
effect  of  office  copies  in  different  causes  in  the  same  court,  the  principle 
of.  the  admissibility  being,  that  the  court  will  give  credit  to  the.  acts  of  its 
own  officers,  and  accordingly  it  was  held  in  one  case,  that  an  office  copy 
■■'■'»  -    ■  • I     ■         .  ■  •■  I         ■  -  ,  I  ■  I .  —  ■   I. 

,     (1)  Storkie  on  Ev.  New  Ed.  190,  n;  1. 

(«)  Eng.  Com,  L.  Rep.  xzy.  440.  '  (b)  Id.  xxv.  300*.    (c)  Id.  xt.  233.    (d)  Id.  zrii.  177. 
.  (^  W.  xiy.  265.    (f)  Id.  xv.  2^.    (^)  Id.  ii.  348.    (A)  Id.  xxii.  364.  • 
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made  *in  another  cause  in  the  same  court  was  adioissible.  Wightwick  v. 
Banks,  Forrest.  154. 

Where  there  is  a  known  officer,  whose  duty  it  is  to  deliver  out  copies 
which  form  part  of  the  title  of  the  parties  receiving  them,  and  whose  du* 
ty  is  not  performed  till  the  copy  is  delivered,  as  in  the  case  of  the  chiro-^ 
graph  of  a  fine,  and  the  inrolment  of  a  deed,  such  copies  are  evidence, 
without  proof  of  examination  with  the  originals.  See  Appleton  t;.  Lord 
Braybrookc,  6  M.  and  S.  37. 

By  the  5  &  6  Wm.  4,  c.  82,  the  offices  of  chirographer,  &C.9  arc  abol- 
ished, but  the  copies,  &c.,  made  by  the  officer  of  the  C.  P.  now  substi- 
tuted, are  by  sect.  4  made  as  available  in^evidence  as  they  would  by  law 
have  been,  if  made  by  the  former  officers. 

The  certificate  of  the  inrolment  of  a  deed  pursuant  to  the  statute  is  a 
record,  and  cannot  be  averred  against.  Hopper's  case,  3  Price,  495.  A 
copy  of  a  judgment  purporting  to  be  examined  by  the  clerk  of  the  treasu- 
ry, (who  is  not  intrusted  to  make  copies)  is  not  admissible  without  proof 
of  examination  with  the  original.     B.  N.  P.  229. 

A  judge's  order  may  be  proved  by  the  production  of  the  order  itself,  or 
by  an  office  copy  of  the  rule  by  which  it  has  been  made  a  rule  of  court. 
Hill  V.  Halford,  4  Camp.  17. 

Office  copies  of  rules  of  court,  being  made  out  by  officers  of  the  court 
in  the  execution  of  their  duty,  are  sufficient  evidence  without  being  prov- 
ed to  have  been  examined.  Selby  t;.  Harris,  1  Ld.  Raym.  745 ;  Duncan 
«•  Scott,  1  Campb.  102.  And  printed  copies  of  the  riiles  of  a  court  for 
the  direction  of  its  officers,  printed  by  the  direction  of  the  court,  are  evi- 
dence without  examination  with  the  original.  Dance  t;.  Robson,  Moo. 
and  M.  S94  (a). 

Proof  of  l»9ttm/um«.]  Inquisitions  po^f  mortem  and  other  private 
ofliees  cannot  be  read  in  evidence  without  proof  of  the  commission  upon 
which  they  are  founded,  unless,  as  it  seems,  the  inquisition  be  old  (Vin. 
Ab.  £v.  A.  b.  42) ;  but  in  cases  of  more  general  concern,  as  the  minis* 
ter's  return  to  the  commission  in  Henry  the  Eighth's  time,  to  inquire  into 
the  value  of  livings,  the  commission  is  a  thing  of  such  public  notoriety 
that  it  requires  no  proof.  Per  Hardtv.  C,  in  Sir  H.  Smithson's  case,  B. 
N.  P.  228.  An  ancient  extent  of  crown  lands,  found  in  the  proper  of- 
fice, and  purporting  to  have  been  taken  by  a  steward  of  the  king's  lands, 
and  following  the  directions  of  the  statute  4  Ed.  1.  will  be  presumed  to 
have  been  taken  under  a  competent  authority,  though  the  commission  can- 
not be  found.     Rowe  0.  Brenton,  8  B.  and  C.  747  (6). 

Proof  of  verdicts.]  The  mode  of  proving  a  verdict  depends  upon  the 
purposed  for  which  it  is  produced  (1).  Where  it  is  ofiered  in  evidence 
merely  to  prove  that  such  a  cause  came  on  for  trial,  the  postea  with  the 
verdict  indorsed  is  sufficient.  Pitton  t;.  Walter,  1  Str.  162.  So  it  is  suffi- 
cient to  introduce  an  account  of  what  a  witness,  who  is  since  dead,  swore  at 

(1)  Bjdgely  St  al.  v.  Spencer,  2  Binn.  70.  Richardson  s  Lessee  v.  Parsons,  1  Har.  &.  J. 
S33.  '  Green  v.  Stone,  Ibid.  405.  Mahony  v.  Ashton,  4  Har.  &  M'H.  2U5.  Rugan  v.  Ken- 
nedy, 1  Overton,  94.  Donaldson  v.  Jude,  4  Bibb,  60.  Hinch  v.  Carratt,  1  Const.  Rep.  471. 
Felter  v.  Mulliner,  2  Johns.  181. 

(«)  Ehg.  Com.  Law  Rep.  xxii.  311.    (h)  Id.  zv.  335. 
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the  trial.  Per  Pratt,  C.  J.,  Id.  So  upon  an  indictment  for  perjury,  commit- 
ted by  a  witness  in  a  ^cause,  the  poslea,  with  a  minute  by  the  offi* 
cer,  of  the  verdict  having  been  given,  is  sufficient  to  prove  that  the  cause 
came  on  for  trial.  Browne's  case,  Moo.  and  M.  314  (a).  But  without 
such  minute,  the  nisi  prius  record  is  no  evidence  of  the  case  having  come 
on  for  trial.  Per  Lord  Tenterden,  Id.  in  London  and  Westminster,  it 
is  not  the  practice  for  the  officer  to  indorse  the  postea  itself  us  in  the  coun* 
try,  but  the  minute  is  indorsed  on  the  jury  pannei.  Id. 

But  where  it  is  necessary  to  prove  not  merely  that  a  trial  was  had,  but 
that  a  verdict  was  given,  it  must  be  shown  that  the  verdict  has  been  en- 
tered upon  the  record,  and  that  judgment  thereupon  has  also  been  enter* 
ed  on  record,  for  otherwise  it  would  not  appear  that  the  verdict  had  not 
been  set  aside  or  judgment  arrested.  Fisher  v.  Kitchenham,  Willes,  368 ; 
Pitton  V.  Waller,  I  Str.  162  ;  B.  N.  P.  243.  In  one  case,  indeed,  Ab^ 
bott,  J.,  admitted  the  postea  as  evidence  of  the  amount  recovered  by  the 
verdict ;  Foster  v.  Compton,  2  Stark.  364  (6)  ;  an3  Lord  Kenyon  also 
ruled  that  it  was  sufficient  proof  to  support  a  plea  of  set-off,  to  the  extent 
of  the  verdict ;  Garland  v.  Schoones,  2  Esp.  648 ; .  but  these  decisions  ap- 
pear to  be  questionable. 

Where  a  writ  is  only  inducement  to  ihe  action,  the  taking  out  the  writ 
may  be  proved  without  any  copy  of  it,  because,  possibly  it  mighl  not  be 
returned,  and  then  it  is  no  record  ;  but  where  the  writ  itself  is  the  gist  of 
the  action,  a  copy  of  the  writ  on  record  must  be  proved  in  the  same  man- 
ner as  any  other  record.     B.  N.  P.  234. 

Proof  of  affidavits  made  in  causes.]  In  what  nmnner  an  affidavit 
filed  in  the  course  of  a  cause  is  to  be  proved,  does  not  appear  to  be  well 
settled.  In  an  action  for  a  malicious  prosecution,  an  examined  copy  has 
been  admitted.  Crook  v.  Dowling,  3  Dougl.  72  (c),  but  see  Rees  v.  Bow- 
en,  M'CI.  and  Y.  383.  A  distinction  has  been  taken  between  cases  where 
the  copy  is  required  to  be  proved  in  a  civil  suit,  and  where  it  forms  the 
foundation  of  a  criminal  proceeding,  as  upon  an  indictment,  for  perjury. 
In  James's  case,  1  Show.  327,  Carth.  220,  S.  C,  the  defendant  waff  con- 
victed of  perjury  upon  proof  of  a  copy  of  an  affidavit ;  it  was  urged 
that  it  was  only  a  copy,  and  that  there  was  no  proof  that  it  had  been 
made  by  the  defendant ;  but  it  appearing  that  it  had  been  made  use  of 
by  the  defendant  in  the  course  of  the  cause,  the  court  held  it  sufficient. 
This  case  was  however  doubted  in  Crook  v.  Dowling,  3  Dougt.  77  (d), 
where  Lord  Mansfield  said  that  on  indictments  for  perjury  he  thought  the 
original  should  be  produced.  BuUer,  J.,  also  observed  that  whatever  iden- 
tity is  in  question,  the  original  must  be  produced.  Id.  77.  The  same 
rule  is  laid  down  with  regard  to  the  proof  of  answers  in  chancery  upon 
indictments  for  perjury.  Vide  post,  p.  190.  It  may  be  doubted  how  far 
the  distinction  in  question  has  any  foundation  in  principle,  the  rules  of  evi- 
dence with  regard  to  the  proof  of  documents  being  the  same  in  civil  and 
in  criminal  cases ;  and  the  consequences  of  the  evidence  not  being  a  cor- 
rect test  of  the  nature  of  the  evidence. 

*Proof  of  proceedings  in  equity.]     A  bill  or  answer  in  chan-  [  *190  ] 
eery,  when  produced  in  evidence  for  the  purpose  of  showing  that  such 

(«)  EHf.  Com.  L.  Rep.  xni.  319.    (*)  Id.  iii.  S84.    (e)  Id.  xzri.  88.    (d)  Id. 

94 


190  Documentary  Evidence. 

proceedings  have  taken  place,  or  for  the  purpose  of  proving  the  admis- 
sions made  by  the  defendant  in  his  answer,  may  be  proved  either  by  pro« 
duction  of  the  original  bill,  or  answer,  or  by  an  examined  copy,  with  evi- 
dence of  the  identity  of  the  parties.  Hennell  v.  Lyon,  1  B.and  A.  182; 
Ewer  V.  Ambrose,  4  B.  and  C.  25  (a).  But  a  distinction  is  taken  where 
the  answer  is  offered  in  evidence  in  a  criminal  proceeding,  as  upon  an  in- 
dictment for  perjury,  in  which  case  it  has  been  said  to  be  necessary,  that 
the  answer  itself  should  be  produced,  and  positive  proof  given  by  a  wit- 
ness acquainted  with  him,  that  the  defendant  was  sworn  to  it.  Chambers  v, 
Robinson,  B.  N.  P.  239 ;  Lady  Dartmouth  v.  Roberts,  16  East,  340.  In 
order  to  prove  that  the  answer  was  sworn  by  the  defendant,  it  is  sufficient 
to  prove  his  signature  to  it,  and  that  of  the  master  in  chancery,  before 
whom  it  purports  to  be  sworn.  Benson's  case,  2  Camp.  508;  Morris's, 
case,  B.  N.  P.  239 ;  2  Burr.  1189,  S.  C. 

A  decree  iri  chancery  may  be  proved  by  an  exemplification,  or  by  an 
examined  copy,  or  by  a  decretal  order  in  paper,  with  proof  of  the  bill  and 
answer,  or  without  such  proof,  if  the  bill  and  answer  be  recited  in  the  de- 
cretal order  (i).  B.  N.  P.  244.  Cgm.  Dig.  Testm.  (C.  1.)  With  re- 
gard to  the  proof  of  the  previous  proceedings,  the  correct  rule  appears  to 
be,  that  where  a  party  intends  to  avail  himself  of  the  contents  of  &  decree, 
and  not  merely  to  prove  an  extrinsic  collateral  fact,  (as  that  n  decree  was 
made  by  the  court),  he  ought  regularly  to  give  in  evidence  the  proceed- 
ings on  which  the  decree  is  founded.  PhilK  Ev.  619^  8th  ed.  See 
Blower  v.  HoUis,  3  Tyr.  351,  1  Crom.  and  M.  393,  S.  C. 

Proof  of  depositions.]  The  ^depositions  of*  witnesses, 'who  are  since 
dead,  may,  when  admissibly,  be  proved  by  the  judge^s  notes,  or  by  notes 
taken  by  any  other  person  who  can  swear  to  their  accuracy,  or  the  former 
evidence  may  be  proved  by  any  person  who  will  swear  from  his  memory 
to  its  having  beeii  given.  Per  Mansfield,  C.  J.,  Mayor  of  Doncaster  v. 
Day,  3  Taunt.  262.  Where  a  witness  called  to  give  such  evidence  cannot 
prove  the  words;  but  only  the  effect  pf  them,  he  is  inadmissible.  Lord 
Palmerston's  case,  cited  4  T.  R.  290  ;  Ennis  v.  Dennisthorne,  Phill.  Ev. 
354,  8th  ed. 

This  it  is  conceived  can  only  mean  at  the  furthest,  that  he  must  be 
able- to  speak  to  the  identical  words  of  the  former  witness  when  it  is  es- 
sential that  the  very  identical  words  should  be  known.  Ibid.  See  post, 
tit.  Perjury  (2). 

Where  depositions  in  chancery  are  offered  in  evidence,  merely  for  the 
purpose  of  proving  a  fact  admitted  in  them,  or  of  contradicting  a  witness, 
it  is  not  necessary  to  give  evidence  of  the  bill  and  answer.  Phill.  Ev. 
629,  8th  ed«  But  where  it  is  necessary  to  show  that  they  were  made  in 
the  course  of  a  judicial  proceedirig,  as  upon  an  indictment  for  perjury  in 
the  deponent,  proof  of  the  bill  and  answer  will  be  required.  Where  the 
suit  is  so  ancient  that  no  bill  or  answer  can  be  found,,  the  depositions  may 
[  *191  ]  be  read  without  *proof  of;  them.  Depositions  taken  by  the  com- 
mand of  Queen  Elizabeth  upon  petition  without  bill  and  answer,  were 
upon  a  solemn  hearing  in  chancery  allowed  to  be  read.     Lord  Hundson  t;. 

■  .  m  ..  ■■■ .— — .        .1  »ii  ■■ 

(1)  Barbour  v.  Watts,  2  Marsh.  293. 
(3)  See  ante,  p.  62,  n. 

(a)  'Eng.  Com.  L.  Rep.  x.  270. 
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Lady  ArondeU,  Hob.  112,  B.  N.  P.  240.  So  depositions  taken  in  1686, 
were  allpwed  to  be  read  without  such  proof;  Byam  v.  Booth,  2  Price,  234 ; 
and  answers  to  old  interrogatories,  (exhibited  I  Eliz.)  have  been  read 
upon  proof  that  the  interrogatories  were  searched  for  and  not  found.  Rowe 
V.  Brenton,  8  B.  and  C.  765  (o).  But  in  general  depositions  taken  upon 
interrogatories  under  a  comniission,  cannot  be  read  without  proof  of  the 
commission.     Bayley  v.  Wylie,  6  Esp.  85. 

Proof  of  proceedings  in  Bankruptcy.]  Formerly  proceedings  on 
commissions  of  bankrupt  were  proved,  either  by  producing  the  proceed- 
ings themselves  duly  enrolled,  (6  Geo.  4,  c.  16,  s.  96,)  or  where  the  origi- 
nal instrument  was  filed  in  the  office,  or  was  officially  in  the  custody  of 
the  secretary  of  the  Lord  Chancellor,  by  copies  duly  signed  and  attested. 
(6  Geo.  4,  c.  16,  s.  97.)  Now  by  the  1  and  2  Wm.  4,  c.  114,  s.  1,  the 
records  of  all  commissions  of  bankrupt,  and  of  all  proceedings  under  the 
same  theretofore  entered  of  record^  under  the  6  Geo.  4,  c.  16,  or  any 
other  act,  are  removed  into  the  Court  of  Bankruptcy,  (established  by  the 
1  and  2  Wm.  4,  c.  56,  and  constituted  a  court  of  record,)  and  are  to  be 
kept  as  records  of  that  court ;  and  by  the  1  and  2  Wm.  4,  c.  1 14,  s.  9, 
all  proceedings  in  bankruptcy  and  copies  thereof,  purporting  to  be  sealed 
with  the  seal  of  that  Court,  and  all  fiats  and  proceedings  entered  of  record 
before. the  passing  of  that  act,  with  the  certificate  thereon,  purporting  to 
be  signed  by  the  person  appointed  to  enter  proceedings  in  bankruptcy,  or 
his  deputy,  shall  be  received  as  evidence. 

Proof  of  proceedings  of  the  insolvent  courts,]  By  the  7  Geo.  4,  c.  57, 
8.  19,  a  copy  of  the  [assignment  of  the  insolvent's  property  to  the  provi- 
sional assignee,  and  of  the  counterpart  of  the  assignment  by  the  provi- 
sional assignee  to  the  assignee  subsequehtly  appointed,  made  upon  parch- 
ment, purporting  to  have  the  certificate  of  the  provisional  assignee,  or  his 
deputy  appointed  for  that  purpose,  indorsed  upon  it,  and  sealed  with  the 
seal  of  the  court,  is  evidence  of  such  conveyance  and  assignment  of  sUch 
assignees  in  all  courts,  and  before  commissioners  of  bankrupt  and  justices. 

By  8.  76,  a  copy  of  the  petition,  schedule,  order  of  adjudication,  and 
other  orders  and  proceedings  purporting  to  be  signed  by  the  officer  having 
the  custody  of  them,  or  his  deputy,  certifying  the  same  to  be  a  true  copy, 
and  sealed  with  the  seal  of  the  court  is  admissible  in  evidence  in  the  same 
manner. 

The  above  provisions  do  not  take  away  the  right  to  produce  the  origi- 
nal proceeding^  in  evidence.     Northam  v*  Latouche,  4  C.  &  P.  140  (6). 

Proof  of  judgments  and  proceedings  of  inferior  courts.]  The  judg- 
ments and  proceedings  of  inferior  courts,  not  of  record,  may  be  proved  by 
the  minute  book  in  which  the  proceedings  are  entered,  *as  in  the  [  *192  ] 
case  of  a  judgment  in  the  county  court.  Chandler  v.  Roberts,  Peake  Ev. 
80, 5th  ed«  So  an  examined  copy  of  the  minutes  will  be  sufficient.  Per 
HoUy  C.  J.,  Comb.  337  ;  12  Vin.  Ab.  Evid.  A.  pi.  26. 

If  the  proceedings  of  the  inferior  court  are  not  entered  in  the  books, 
they  may  be  proved  by  the  officer  of  the  court,  or  by  some  person  conver- 
sant with  the  fact.     See  Dyson  v.  Wood,  3  B.  <&  C.  451,  453  (c). 

■I       ■  III  ■  I  II  .  .  .1  ■  II  M^l^^ii— lifc 
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Proof  of  probates  and  letters  of  administration.]  The  probate  of  a 
will  is  proved  by  the  production  of  the  instrument  itself;  and  proof  of  the 
seal  of  the  court  is  not  necessary.  In  order  to  prove  the  title  of  the  ex- 
ecutor to  personal  property,  the  probate  must  be  given  in  evidence  ;  it  is 
not  sufficient  to  produce  the  will  itself.  Pinney  v.  Pinney,  8  B.  and  C. 
335  (a).  When  the  probate  is  lost  it  is  not  the  practice  of  the  Ecclesias- 
tical coart  to  grant  a  second  probate,  but  only  an  exemplification,  which 
will  be  evidence  of  the  proving  of  the  will.  Shepherd  v.  Shorthose,  1 
Str,  412.  To  prove  the  probate  revoked,  an  entry  of  the  revocation  in 
the  book  of  the  Prerogative  Court  is  good  evidence.  Ramsbotham's  case, 
1  Leach,  30,  (n.)  3d  ed. 

Administration  is  proved  by  the  production  of  the  letters  of  adrainistra- 
4ion  granted  by  the  Ecclesiastical  Court.  Kenipton  v.  Cross,  Rep.  temp. 
Hardw.  !08.  B.  N.  P.  246.  So  the  original  book  of  acts  of  that  court 
directing  the  granting  the  letters  is  evidence.  B.  N.  P.  246.  And  an 
examined  copy  of  such  act  book  is  also  evidence.  Davis  v.  Williams,  13 
East,  232. 

Proof  of  foreign  laws.]  The  written  law  of  a  foreign  state  must  be 
proved  by  a  copy  of  the  law  properly  authenticated.  Boebtlinck  t;.  Schnei- 
delr,  3  Esp.  58  ;  Clegg  v.  Levy,  3  Camp.  166.  It  does  not  seem  neces- 
sary that  the  copy  should  have  been  examined  with  the  original.  See 
cases  potff,  tit.  Bigamy.  The  unwritten  law  of  a  foreign  state  (having  first 
been  ascertained  ta  be  part  of  the  unwritten  law  by  witnesses  profession- 
ally conversant  with  the  laws  of  the  state)  may  be  proved  by  the  parol 
evidence  of  witnesses  possessing  competent  skill.  Millar  v.  Heinrick,  4 
Camp.  155. 

A  judgment  duly  verified  by  a  seal  proved  to  be  that  of  the  foreign 
court,  is  presumed  to  be  regular  and  agreeable  to  the  foreign  law;  until  the 
oontiary  is  Aown.     Alivon  v.  Furnival,  4  Tyr.  757  ;  C.  M.  and  R.  277* 

' Proof  of  public  books  and  documents.]'  Wherever  the  contents  of  a 
public  book  or  document  are  admissible  in  evidence,  as  such,  examined 
copies  are  likewise  evidence,  as  in  the  case  of  registers  of  marriages,  deaths, 
&.C.  Vide  post  (I).  Thus  an  examined  copy  of  an  order  in  council  is 
mifficient,  without  the  production  of  the  council  books  themselves.  Eyre 
«.  Palsgrave,  2  Campb.  606.  So  copies  of  the  transfer  books  of  the  East 
India  Company ;  Anon.  2  Dougl.  593,  (n) ;  and  of  the  Bank  of  England  ; 
[  •IDS  ]  Marsh  v.  Colnett,  1  Esp.  *665 ;  Bretton  r.Cope,  Peake,  N.  P.C.  30 ; 
of  a  bank  note  filed  at  the  bank ;  Mann  v.  Cary,  3  Salk.  155 ;  so  the  books  of 
commissioners  of  land-tax  ;  King's  case,  2  T.  R.  234  ;  or  of  excise ;  Ful- 
ler V,  Gotch,  Carth.  346  ;  or  of  a  poll-book  at  elections ;  Mead  v.  Robinson, 
Willes,  424.  In  one  case  the  copy  of  an  agreement  contained  in  one  of 
the  books  of  the  Bodleian  Library,  (which  cannot  be  removed)  was  allowed 
to  be  read  in  evidence.     Downes  o.  Moreman,  Bunb.  189.    2  Gwill.  659. 

The  books  of  the  King's  Bench  and  Fleet  Prisons,  when  they  are  ad- 
mimble,  are  not  such  public  documents  that  a  copy  of  them  may  be  giv- 


(1)  Prcpceedings  in  ciyil  Buits  befbre  justices  of  (the  peace  are  within  the  mle,  and  swovn 
eopiea  an  eridenoe.    Welsh  v.  Crawford,  14  S.  dt  R.  440. 

(a)  £ng.  Com.  L.  Rep.  xv.  230. 
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en  in  evidence,  for  they  are  not  kept  by  any  public  authority.  8alte  v. 
Thomas,  3  B.  and  R  190, 

Corporation  books  may  be  given  in  evidence,  as  public  books,  when 
they  have  been  kept  as  such,  the  entries  having  been  made  by  the  pro- 
per officer,  or  by  a  third  person,  in  his  sickness  or  absence.  Mothersell's 
case,  1  Str.  93.  But  a  book  containing  mifnutes  of  corporation  proceed- 
ings, kept  by  a  person  not  a  member  of  the  corporation,  and  iK>t  kept  as 
a  public  book,  is  inadmissible.  Id.  An  examined  copy  of  a  corpor- 
ate book  is  evidence.  Brocas  v.  Mayor  of  London,  1  Str.  308.  Gwyn's 
case,  1  Str.  401  (1). 

It  is  not  settled  whether  the  attesting  witness  of  a  corporation  deed 
need  be  called;  Doe  r.  Chambers,  4  E.  and  A.  410(a);  or  whether 
such  a  deed  proves  itself  after  thirty  years.  Rex  v.  Bathwick,  2  B.  and 
Ad.  648  (5). 

Inspection  of  corporation  books  and  other  public  writings  is  granted  in 
civil  actiobs,  but  not  in  criminal  cases,  where  it  would  have  the  effect  of 
making  a  defendant  furnish  evidence  to  criminate  himself.  Heydon's 
case,  1  W.  Bl.  351.     Purneirs  case,  Id.  37,  1  Willes,  239,  2  Str.  1210. 

Proof  of  public  registers,]-  Public  registers,  as  of  births,  marriages,  or 
deaths,  are  proved  either  by  the  production  of  the  register  itself  or  of  an 
examined  copy.  B.  N.  P.  247.  Parol  evidence  of  the  contents  of  a 
register  has  been  admitted  ;  yet  the  propriety  of  such  evidence,  says 
BuUety  may  well  be  doubted,  because  it  is  not  the  best  evidence  the  nature 
of  the  case  is  capable  of.  B.  N.  P.  247.  A  copy  of  a  record  or  of  a 
public  book  is  not,  in  fact,  secondary  evidence  ;  and  therefore  the  opin- 
ion of  Mr.  Justice  Buller  appears  to  be  correct.  A  register  is  only  one 
mode  of  proof  of  the  fact  which  it  records,  and  the  fact  may  be  proved 
without  producing  the  register,  by  the  evidence  of  persons  who  were 
present.  Thus,  upon  an  indictment  for  bigamy,  it  was  held  sufficient  to 
prove  the  marriage,  by  the  evidence  of  a  person  who  was  present  at  it, 
without  proving  the  registration,  licence,  or  banns.  Alison's  case,  Russ.. 
and  Ry.  C.  C.  109  (c)  (2). 

In  proving  a  raster,  some  evidence  of  the  identity  of  the  parties  must 
be  given,  as  by  proof  of  the  hand  writing,  for  which  purpose  it  is  not 
-necessary  to  call  the  subscribing  witnesses.  Per  Lord  Mansfield,  Biri 
v.  Barlow,  1  Dougl.  174.  The  identity  is  usually  ^established  [  ''^194  ] 
by  calling  the  minister,  clerk,  or  some  other  person  who  was  present  at 
the  ceremony. 

By  the  52  Geo.  3,  c.  146,  (which  is  still  in  force  for  the  registration  of 
births  and  burials  by  clergymen  of  the  church  of  England)  it  is  provided 
that  verified  copies  shall  be  annually  sent  to  the  register  of  the  diocese. 
It  seems  that  such  verified  copies  being  public  documents,  are  evidence 
as  well  as  the  originals,  and  may  be  proved  by  examined  copies.     Per 

(1)  Owing  V.  Speed,  5  Wheat.  420.  They  are  evidence  in  disputes  between  its  members, 
bnt  not  agfunst  strangers.  Comm.  v.  Woelper  and  al.,  3  S.  and  R.  29.  Jackson  v,  Walsh, 
3  Johns.  226.  Must  be  kept  by  the  proper  officer.  Highlands  Turnpike  Co.  v.  M'Kean, 
10  Johns.  154. 

(2)  Lessee  of  Hyam  v.  Edwards,  1  Dall.  2.  Stoever  v.  Lessee  of  Whitmore,  6  Binn.  416. 
Jaeocks  o.  Gilliam,  2  Murphy,  47.  HunUey  v.  Comstock,  2  Root,  99.  Jackson  v.  Boneham, 
15  Johns.  226.    Sumner  v.  ^bec,  3  Greenl.  223. 

(a)  Eng.  Com.  L.  Rep.  zzzi.  99.    (&)  Id.  zzii.  152.    (e)  1  Eng.  C.  C.  109; 
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^Udereofiy  B.,  Walker  v.  Beaucharop,  6  C.  and  P.  552  (a).  But  is  oth- 
erwise of  the  returns  enjoined  by  the  canons  of  1603,  which  can  only 
be  used  as  secondary  evidence*     S.  C. 

By  the  6  and  7  Wm.  4,  c.  86,  for  registering  births,  marriages,  and 
deaths  in  England,  it  is  enacted,  that  certified  copies  of  entries  purport- 
ing to  be  sealed  or  stamped  with  the  seal  of  the  office  of  the  Register 
General,  shall  be  evidence  of  the  birth,  death,  or  marriage  to  which  they 
relate,  without  further  proof  of  such  entries. 

For  the  recent  act  amending  the  law  of  marriages,  see  post,  tit.  Bigamy. 

• 

Proof  of  ancient  documents,  terriers^  fyc]  In  many  cases,  ancient 
documents  are  admitted  in  evidence,  to  establish  facts  which,  had  they 
been  recently  made,  they  would  not  have  been  allowed  to  prove.  These 
documents  prove  themselves,  provided  it  appear  that  they  are  produced 
out  of  the  proper  custody.  The  proper  repository  of  ecclesiastical  ter- 
riers or  maps  is  the  registry  of  the  bishop  or  archdeacon  of  the  diocese. 
Atkins  V.  Hatton,  2  Anstr.  387.  Potts  v.  Durant,  3  Anstr.  795.  On 
an  issue  to  try  the.  boundaries  of  two  parishes,  an  old  terrier  or  map  of 
their  limits,  drawn  in  an  in  artificial  manner,  brought  from  a  box  of  old 
papers  relating  to  the  parish,  in  the  possession  of  the  representatives  of 
the  rector,  was  rejected,  not  being  signed  by  any  person  bearing  a  public 
character  or  office  in  the  parish.     Earl  v.  Lewis,  4  Esp.  3. 

So  also  with  regard  to  private  ancient  documents,  it  must  appear  that 
they  came  from  the  custody  of  some  person  connected  with  the  property. 
Thus,  where  upon  an  issue  to  try  a  right  of  common,  an  old  grant  to  a 
priory,  brought  from  the  Cottonian  MSS.  in  the  British  Museum,  was  of- 
fered in  evidence,  it  was  rejected  by  Lawrence,  J.,  the  possession  of  it 
not  being  sufficiently  accounted  for,  nor  connected  with  any  one  who 
bad  an  interest  in  the  land.  Swinnerton  v.  Marquis  of  Stafford,  3  Taunt. 
91.  So  a  grant  to  the  abbey  of  Glastonbury,  contained  in  an  ancient 
MS.,  depositisd  in  the  Bodleian  Library,  entitled  Secretum  Abbatis,  was 
rejected,  as  not  coming  from  the  proper  repository.  Mitchell  v.  Rabbets, 
cited  Id. 

Proof  of  seals.]  Where  necessary,  a  seal  must  be  proved  by  some 
one  acquainted  with  it,  but  it  is  not  requisite  to  call  a  witness  who  saw  it 
affixed^  Moises  v.  Thornton,  8  T.  R.  307.  Some  seals,  as  that  of  Lon- 
don, require  no  proof.  Doe  v.  Mason,  1  Esp.  53.  So  the  seal  of  the 
[  *195  J  superior  Ecclesiastical  Courts,  and  other  superior  ^courts.  Ante, 
p.  186.  But  the  seal  of  a  foreign  court  must  be  shown  to  be  genuine. 
Henry  v.  Adey,  3  East,  221.  So  of  the  Bank  of  England.  Semb.  Doe 
9.  Chambers,  4  A.  and  E.  410  (6).  So  of  the  Apothecaries'  Company. 
Chadwick  o.  Bunning,  R.  and  Moo.  306  (c)  (1). 

Although  the  seal  need  not  be  shown  to  be  affixed  by  the  proper  per- 
son, yet  the  deed  may  be  invalidated  by  proof  of  the  seal  being  affixed  by 
a  stranger,  or  without  proper  authority.  Clarke  t;.  Imperial  Gas  Co.,  4  B. 
and  Ad.  315  (d). 

(1)  The  leal  of  a  privats  corporation  must  be  proved.  Den  v.  Vreelandt,  3  Halst.  352. 
Leasoie  v,  Hillegaa,  7  S.  &  R.  313.  Foster  v.  Shaw,  Ibid.  156.  Jackson  v.  Pratt,  10  Johns. 
381. 

'  («)  Sag.  Com.  L.  Kep.  zxr.  539.    (h)  Id.  xzzi.  99.    (c)  Id.  zzi.  447.    (d)  Id.  zxiv.  64. 
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Proof  of  private  documents-'-^testing  witneae,']  The  execution  of  a 
pritate  document,  which  has.  been  attested  by  a  witness  subscribing  it, 
must  be  proved  by  calling  that  witness,  although  the  document  may  not 
be  such  as  by'  law  is  required  to  have  the  attestation  of  a  witness.  Thus 
if  a  warrant  of  distress  has  been  attested,  the  attesting  witness  must  be 
produced.  Higgs  «.  Dixon,  2  Stark.  180  (a).  And  even  where  the.  de- 
fendant himself  was  proved  to  have  admitted  the  execution,  in  answer  to 
a  bill  in  chancery,  this  was  held  insufficient,  without  caUing  the  attesting 
witness.  Call  v.  Dunning,  4  East,  53.  See  also  Xbbott  v.  Plumbe,  i 
Dougl.  217. 

Proof  of  privcAe  documents — attesting  witness — when  proof  weAved.'\ 
Where  the  attesting  witness  is  dead;  Anon.  12  Mod.  607;  or  blind; 
Wood  V.  Drury,  1  Lord  Raym.  734 ;  Pedley  r.  Paige^  1  Moo.  and  Rob» 
258 ;-  or  insane :  Currie  t;.  Child,  3  Campb.  283 ;  or  infamous  ;  Jones  «• 
Mason,  2  Str.  833 ;  or  absent  in  a  foreign  country,  or  not  amenable  to  the 
process  of  the  superior  courts ;  Prince  v.  Blackburn,  2  East,  252 ;  as  in 
Ireland ;  Hodnett  i7.  Foreman,  1  Stark.  90  (6),  or  where  he  cannot  be 
found,  after  diligent  inquiry  ;  Cunliflfe  v.  Seftoii,  2  East,  183  ;  in  all  these 
cases  evidence  of  the  attesting  witness's  handwriting  is  admissible.  As  to 
the  nature  of  the  inquiry,  see  Rose.  Dig.  Ev.  N.  P.  88,  4th  ed.  (I). 

Some  evidence  must  be  given  in  these  cases  of  the  identity  of  the  exe- 
cuting party ;  and  although  there  are  cases  to  the  contrary,  it  is  now-  held 
that  mere  identity  of  name  is  not  sufficient  proof  of  the  identity  of  the 
party.  Whitelocke  t;.  Musgrave,  1  .Crom.  and  Mee.  511,  3  Tyr.  541. 
S.C._ 

The  illness  of  the  attesting  witness,  although  he  lies  without  hope  of  re* 
covery,  is  not  of  sufficient  ground  for  letting  in  evidence  of  his  handwrit^ 
ii^.     Ilanrison  i;.  Blades,  3  Campb.  457. 

Where  a  witness  is  interested  at  the  time  of  his  attestmg  an  instf^ 
ment^  it  is  the  same  as  if  it  were  unattested,  and  the  execution  most  be 
proved  by  evidenc:^  of  the  handwriting  of  the  party  executing..  Swire  v. 
Bell,  5  T.  R.  37 1 .  But  a  party  who,  with  a  knowledge  of  the  interest, 
has  requested  the  witness  to  attest,  cannot  afterwards  object  to  him  on  the 
ground  of  interest.  Honey  wood  v.  Peacock,  3  Campb.  196.  Where  a 
witness  becomes  interested  after  the  attestation,  in  general,  proof  of  his 
handwriting  is  admissible,  as  where  he  becomes  administrator.  Godfrey 
9.  Norris,  1  Str.  34 ;  2  East,  183.     But  in  some  cases,  as  of  a  witness  be- 


(1)  upon  the  subject  of  proof  by  attesting  witnesses,. see  1  Starkie  on  £v.  new  ed.  SSOT, 
•ad  notes. 

A  iew  additional  references  are  here  made : 

In  order  to  prore  the  execution  of  a  pa^rby  secondary  eyidence,  it  is  only  necessary  for  the 
party  to  show  that  be  has  neglected  nothing|whtch  afforded  aieasonable  hope  of  procuring.lhd 
testimony  of  the  subscribing  witness.    Conrad  v.  Farrow,  5  Watts,  536. 

The  absence  of  a  witness  from  the  state  so  far  as  it  affects  Uie  admissibility  of  secondary 
testimony,  has  Uie  same  effect  as  his  death.    Alter  v.  Borghans,  8  Watts^  77. 

When  there  is  other  proof  that  witness  is  dead'  or  absent,  .it  is  unnecessary  to  take  out  a 
■ubpoena.    Clark  d.  Boyd,  2  Ohio,  50. 

In  the  absence  of  the  instrumental  witness,  or  of  proof  of  the  handwriting  of  the  witnesses 
and  parties,  the  next  best  evidence  is  the  acknowledgment  of  tiie  parties.  Ringwood  v.  Beth* 
lahem,!  Green.  221. 

The  confession  of  a  party  that  he  executed  a  paper  has  been  held  not  to  be  secondaiT  te 
proof  of  handwriting.    Conrad  v.  Farrow,  5  Watts,  536. 

(a)  £ng.  Com.  L.  Rep.  iii.  904.    (h)  Id.  ii.  309. 
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coining  partner,  it  has  been  held  otherwise*  Hovill  v.  Stephenson,  5 
[  *196  J  Bingh.  *493  (a).  Where  the  name  of  a  fictitiou^itness  is  in- 
serted ;  Fasset  V.  Brown,  Peake,  23  ;  or  where  the  attesting  witness  denies 
all  knowledge  of  the  execution  ;  Talbot  v.  Hodson,  7  Taunt.  251  (6). 
Fizgefald  v.  Elsee,  2  Caaipb.  635 ;  evidence  of  the  handwriting  of  the 
party  is  sufficient  proof  of  its  execution.  So  where  an  attesting  witness 
subscribes  his  name  without  the  knowledge  or  consent  of  the  parties. 
M'Craw  v.  Gentry,  3  Campb.  232. 

Wher§  there  are*  two  attesting  witnesses,  and  one  of  them  cannot  be 
produced,  being  dead,  &c.,  it  is  not  sufficient  to  prove  his  handwriting, 
but  the  other  witness  must  be  called.  Cunlilfe  o.  Sefton,  2  East,  183. 
M'Craw  v.  Gentry,  3  Campb.  232.  But  if  neither  can  be  produced,  proof 
of  the  handwriting  oif  one  only  is  sufficient.  Adam  v.  Kerr,  1  B.  and  P. 
360. 

* 

Proof  of  private  documentS'-^evidence  of  handwriting.]  Where  a 
party  cannot  sign  his  name,  but  makes  his  mark,  that  mark  may  be  proved 
by  a  person  who  has  seen  him  make  the  mark,  and  is  acquainted  with  it. 
Per  T\ndal,  C.  J.,  hsesitanter,  George  t^.  Surrey,  Moo.  and  M.  516  (c). 
Where  a  witness  had  seen  the  party  execute  a  bail-bond,  but  had  never 
seen  him  write  his  name  on  anyother  occasion,  and  stated  that  the  signa- 
ture to  tlie  bond  produced,  was  like  the  handwriting  which  he  saw  sub- 
scribed, but  that  he  had  no  belief  on  the  subject,  this  was  held  to  be  evi- 
dence of  the  handwriting  to  go  to  the  jury.  Garrells  v.  Alexander,  4  Esp. 
37.  But  it  is  otherwise,  where  the  witness  has  only  seen  the  party  write 
his  name  once,  and  then  for  the  purpose  of  making  the  witness  competent 
to  give  evidence  in  the  suit.  Stranger  v,  Searle,  1  Esp.  14.  Where  the 
witness  stated  that  he  had  only  seen  the  party  upon  one  occasion  sign 
his  name  to  an  instrument,  to  which  he  was  attesting  witness,  and  that 
he  was  unable  to  form  an  opinion  as  to  the  hand  writing,  without  inspect- 
ing that  other  instrument,  his  evidence  was  held  inadmissible.  Filli- 
ter  9.  Minchin,  Mann.  Index,  131.  In  another  [case,  under  similar  cir- 
cumstances, Dallas,  J.,  allowed  a  witness  to  refresh  his  memory,  by  re- 
ferring to  the  original  document,  which  he  had  formerly  seen  signed. 
Burr  V.  Harper,  Holt  N.  P.  C.  420  (d).  It  is  sufficient,  if  the  witness 
has  seen  the  party  write  his  surname  only.  Lewis  v.  Sapio,  Moo.  and 
Mai.  39  (e)  ;  overruling  Powell  v.  Ford,  2  Stark.  164  (f). 

It  is  not  essential  to  the  proof  of  handwriting,  that  the  witness  should 
have  seen  the  party  write.  There  are  variou|^ther  modes  in  which  he 
may  become  acquainted  with  the  handwriting  (1).  Thus,  where  a  wit- 
ness for  the  defendant  stated  that  he  had  never  seen  the  person  in  ques- 
tion write,  but  that  his  name  was  subscribed  to  an  affidavit,  which  had 
been  used  by  the  plaintiff,  and  that  he  had  examined  that  signature,  so  as 


(1)  Hammond^fl  case,  2  Greenl.  33.  Russell  v.  Coffin,  8  Pick.  143.  As  where  the  witness 
has  received  promissory  notes  which  the  pail^  has  paid,  Johnson  v.  Daverne,  19  Johns.  134. 
See  Sharp  v.  Sharp  &.  al.,  2  Le'ighJ240,  So  the  officer  of  a  bank,  in  the  habit  of  paying 
the  party's  checks,  Coffi?y's  case,  4  llo|rers'  Rec.  52.  A  witness  may  testify  fh>m  having 
seen  the  party  write,  from  having  earned  on  a  correspondence  with  him,  or  from  an  ac- 
quaintance gained  from  having  seen  handwriting  acknowledged  or  proved  to  be  his.  Page 
V,  Hemans,  14  Maine,  478. 

(a)  Bug.  Com.  L.  Rep.  zv.  615.    (h)  Id.  ii.  91.    (e)  Id.  xzu.  371.    (d)  Id.  iii.  147.    («)  Id. 

zzii.  94.    (/^  Id.  lii.  996. 
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to  form  an  opinion  which  enabled  him  to  say  he  believed  the  handwriting 
in  question  was  genuine,  this  was  held  by  Park,  J.,  to  be  sufficient. 
Smith  V.  Sainsbury,  5  C.  and  P.  196  (a).  So  where  letters  are  sent,  di- 
rected to  a  particular  person,  and  on  particular  business,  and  an  answer 
is  received  in  due  course,  a  fair  inference  arises  that  the  answer  was  sent 
by  the  person  whose  *hand writing  it  purports  to  be.  Per  Lord  [  *197  ] 
Kenyon,  Gary  o.  Pitt,  Peake,  Ev.  App.  86.  And  in  general,  if  a  witness 
has  received  letters  from  the  party  in  question,  and  has  acted  upon  them, 
it  is  a  sufficient  ground  for  stating  his  belief  as  to  the  handwriting. 
Tharpe  ».  Gisburne,  2  C.  and  P.  21  (6).  And  the  receipt  of  letters^  al- 
though the  witness  has  never  done  any  act  upon  them,  has  been  held  suf- 
ficient.    Doe^t;.  Wallinger,  Mann.  Index,  131. 

In  general,  a  document  cannot  be  proved  by  comparing  the  handwrit- 
ing with  other  handwriting  of  the  same  party,  admitted  to  be  genuine ;  and 
the  reason  is,  that  specimens  might  be  unfairly  selected,  and  calculated  to 
serve  the  purposes  of  the  party  producing  them,  and  therefore  not  ex- 
hibiting a  just  specimen  of  the  general  character  of  the  handwriting  (I). 
See  Burr  v.  Harper,  Holt,  421  (c).  Thus  an  inspector  of  franks  at  the 
post  office,  who  has  never  seen  the  party  write,  though  perfectly  acquaint- 
ed with  hia  handwriting  on  franks,  has  been  rejected  as  a  witness. 
Batchelor  «.  Honey  wood,  2  Esp.  714.  In  ihe  case  of  ancient  documents, 
where  it  is  impossible  that  the  usual  proof  of  handwriting  can  be  given, 
the  role  as  to  comparison  of  hands  does  not  apply.  B.  N.  P.  236  (2). 
Thus  authentic  writings  may  be  put  into  the  hands  of  a  witness,  and  he 
may  be  ai^ed  whether,  upon  a  comparison  of  those,  with  the  document 
in  question,  he  believes  the  latter  to  be  genuine.  Doe  v.  Tarver,  Ry.  and 
Moo.  N.  P.  C.  142  id).    7  East,  282. 

The  rule  as  to  comparison  of  handwriting  does  not  apply  to  the  court 
or  the  jury^  who  may  compare  the  two  documents  together,  when  they 
are  properly  in  evidence,  and  from  that  comparison  form  a  judgment  upon 
the  genuineness  of  the  handwriting  (3).  Griffiths  v.  Williams,  1  Crom. 
and  Jerv.  47.  Solita  v.  Yarrow,  1  Moo.  and  Rob.  133.  But  the  docu- 
ment with  which  the  comparison  is  made  must  be  one  already  in  evidence 
in  the  case,  and  not  produced  merely  for  the  purposes  of  the  comparison. 
Thus,  where  upon  an  indictment  for  sending  a  threatening  letter,  in  order 
to  prove  the  handwriting  to  it,  it  was  proposed  to  put  in  a  document  un- 
doubtedly written  by  the  prisoner,  but  unconnected  with  the  charge,  in 
order  that  the  jury  might  compare  the  writing  with  that  of  the  letter,  £o2- 
hmd,  B.,  after  considering  ^Griffiths  t;.  Williams,  rejected   the  evidence. 


216.    Martin  r.  Taylor,  1  Wash.  "C.  C.  Rej).  1. 

It  is  admisBible  however  where  it  goes  in  corroboration  of  other  evidence,  M'Corkle  v. 
Binns,  5  Binn.  349.  Farmers'  Bank  ».  WhitehiU,10  S.  and  R.  110.  Bank  of  Penn.  v.  Jacob's 
admr.  1  Penn.  Rep.  161.  Boyd's  admr.  r.  Wilson,  Ibid.  211.  Myers  v.  Toscan,  3  N.  Hamp. 
47.  Comm.  v.  Smith,  6  S.  and  R.  571.  Penn.  r.  M'Kee,  Addis.  33,  35.  Callan  v.  Gaylord, 
3  Watts,  381.  Moody  v.  Rowell,  17  Pick.  490.  Richardson  v.  Newcomb,  21  Pick.  315.  It 
will  not  inyididate  the  positive  testimony  of  an  animpeached  witness.  Bell  «.  Norwood,  7 
Louis.  95.    So  comparison  of  seals  is  not  sufEcient    Chew  v.  Keck  dk  al.,  4  Rawle,  163. 

(2)  Strother  t>.  Lucas,  6  Peters,  763.  Thomas  v.  Horlocher,  1  Dall.  14.  Woodward  &  al. 
V.  Spiller,  1  Dana,  180. 

(3)  Contra,  Hutchins'  case, '4  Rogers'  Rec.  119. 

(a)  Eng.  Com.  L.  Rep.  xziv.  275.    {h)  Id.  xii.  8.    (c)  Id.  iii.  147.    (<0  Id*  ui.  400. 
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dbaerfingy  that  Xo  say  that  a  paTly  might  select  and  put  in  evidence  partlo- 
vdar  letters,  bearing  a  certain  degree  of  resemblance  or  dissimilarity  to 
the  writing  in  question^  was  a  different  thing  from  allowing  a  jury  to  form 
a  condttsion  from  inspecting  a  document  put  in  for  another  purpose,  and 
therefore  firee  from  the  suspicion  of  having  been  so  -sdected. .  Morgan's 
caseyl  Moo.  and  Rob.  134,  (n).-  See  also  Broinage  v.  Rice,  7  C*  and  P. 
648  (a) ;  Doe  v.  Newton,  5  A.  and  E.  5L4,  534  (6). 

Where  a  party  to  a.  deed  directs  another  person  to  write  his  name  for 
him,  and  he  does  so,  that  is  a  good  execution  by  the  party  himself.  It*  v. 
Longnor;  4  B.  and  Ad.  647  (c).  In  9uch  case  the  subscription  .  of  the 
name  by  the  agent,  and  his  authority  to  subscribe  it,  must  be  proved  (1). 

?(Vhether  the  evidence  of  persons  skilled  in  detecting  forgeries  is  ad^ 
[  *198  ]  missible,  .^n  order  to  prove  that  a  particular  handwriting-  is  not 
genuine,  is  a  point  not  well  settled.  Such  evidence  was  admitted  in  one 
case.  Goodtitle  v.  Brabain,  4  T.  R.  497.  But  in  a  subsequent  case, 
Lord  Kenyohy  who  had  presided  in  the  case  of  Goodtitle  t;.  Braham,  re- 
jected sinrilar  evidence.  ,  Gary  v.  Pitt,Peake,  Ev.  App.  Ixxxv.  It  was 
admitted  again  by  Ho/Aom,  B.  (Cator's^case,  4  Esp.  117);  and  s^ia 
rejected  in  Gurney  v.  La^glands,  5.  B.  and  A;  330  (d). .  Upon  the  point 
coming  before  the.court  of  K.  B.,  in  the  last  cited  case,  they  refused  to 
disturb  the  verdict,  on  the  ground  of  the  evidence  having  been  rejected.. 
In  a  recent  case  the  Court  of.  K.  B.  was  equally  divided  oh  the  .question 
whether,  after  the  witness  bad  sworn  to  the  genuineness  of  his  signature, 
atother  witness  (a  Bank  inspector)  could .  be  called  to  .prove  that  in:  his 
jiM^ment  the  signature  was  not  genuine,,  such  judgment  being  solely 
fouaded.on  a  comparison,  pending  the  trial  with  Other  signatures  admitted 
to  be  those  of  the  attesting  witness.  ~  Doe  r.  Suckermore,  6  A.  and  E.' 
751(e)(2), 

Broqf,  ^  eo^ecu^ion,  xohen  dispenaed  with.]    When  a  deed  is  thirty 
.  years  .old,  it  proves  itself,   and  no  evidence  of  its  execution  is  necessary. 
B.  N.  P.  255.     Doe  v.  Burdett,  4  A.  and  E.   19//).     And  so  with  re- 
g^  toa  steward's  books  of  account  if  they  come  from  the  proper  cus- 
tody; Wynnie  v.  Tyrwhitt,'  4  B.  and  A.  376(g) ;  letters  5  Beer  v.  Ward, 
PhilLEv.  653,  8th  0d.^  a  will  produced;  from  the  Ecclesiastical  Court.; 
Doe  V.  Lloyd,  Peake,  Ev.  App.  91 ;  a  bond ;  Chelsea  W.  W.  v.  Cooper, 
1  Esp.  275.;  and  other  old  writings;  Fry  «.  Wood,  Selw.  N.  P.  517  (n).- 
Even,  if  Jt  appear  that  the  attesting  witness  is  alive,  and  Capable  of  being 
produced,  it  is  unnecessary  to  call  him  where,  the  deed  is  thirty  years  old. 
'  Doe  V.  Woolley,  8  B.  and  C.  22  (A).    .If  there  is  any  rasure  or  interlineaa- 
tioninan  old  deed  it  ought  to  be  proved  ip  the  regular  manner  by  the  wit^. 
Qess,  Ai  living,  or  by  proof  of  his*  handwriting*,  and  that  of  the  party,  if 
.  dead.  .  B.  N.  P.  .255.     But  perhaps  this  is  in  jstrtctness  o^ly  necessary 
where  the  alteratioi\  on  the  face  of  it  is  material  or  suspicious.     Where  an 

— *~—^-^—      -  ■    ■■  ,    —      ...,--.         ^    ^  •  « 

■       .  .        •.     •  •  '       • 

f  1)  But  pr^f  of  hii  faai»dwAtiii|;  is  not  eftoB|^.    He,  tfitist  lie  produced  kimself.    M'Kee 
V.  Meyer^s  £xr.  Addis.  22. 

.  (3)  An  expert  who  speaks  fsom  skill  is  not  competent  to  establish  a  forf^ery.    Bank. of 
Penn.  v.  Jaoobs,  1  Penn.  161.  '  Lodge  o.  Phipher,*  11 S.  db  R.  333. 

Contra,  Hess  v.  The  Stote,  5  Ohjo,  6.    State  t>.  Candler,  a  Hawks,  393.    Moody  e.  Row- 
ell,  17  Pick.  490.  . 

(«)  Eng.  Coti.  Lfiw  Rep:  xzzii.  6S5.    (h)  Id.  xz^f.  382.    (e)  Id.  zxiy.  131.    (d)  Id.  Tii. 
118.    (e)  Id.  zxzi:  406..    (/;  Id.  18.    (g)  Id.'  rl  ASH.    (A)  Id.  xy.  15Q. 
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old  deed  tB  offered  in  evidence  without  proof  of  execution,  some  eiccoant 
cmght  to  be  given  of  its  custody  ;  B.  N.'  P.  255 ;  or  it  should  be  shown 
that  possession  has  accompanied  it.     Gilb.  £v.  97. 

Where  a  party  producing  a  deed  upon  a  notice  to  produce,  dainis  a  be^ 
ne&dai  interest  under  it,  the  party  calling  for  the  deed  need  not  prove  its 
ezecotioa*  Pearce  r.  Hooper,  3  Taunt.  62.  As  where  assignees  produce 
the  assignment  of  the  bankrupt's  ^ects.  Orr  t;.  Morice,  3  B.  and  B. 
139(a).  See  also  Carr  V.  Burdiss,  5  Try.  136,  1  CM.  and  &.  782; 
Doe  V.  Wainwright,  5  A.  and  E.  520  (6). 

But  where  the  party  producing  the  deed  does  not  claim  an  interest  un* 
der.it,  the  party  calling  for  it  must  prove  it  in  the  regular  manner.  Gor* 
don  V.  Secretan,  8  East,  548 ;  Doe  v.  Cleveland,  9  B.  and  C.  864  (c). 
See  furtiier  Bose.  N.  P.  Ev.  93,  4th  ed. 

i^ampsJ]  In  general,  in  criminal  as  well  as  in  civil  cases,  a  document, 
♦whidi  is  by  law  required  to  be  stamped,  cannbt  he  given  in  evi-  [^199  ] 
dence  without  a  stamp,  unless,  as  in  the  cases  after  mentioned,  the  instni* 
ment  itself  is  the  subject  mattei-  of  the  offence.  Thus,  where  upon  an 
indictment  for  embezzlement,  in  order  to  prove  th^  receipt  of  the  money, 
evidence  was  tendered  of  an  unstamped  receipt  for  it,  given  by  the  pri- 
soner, it  was  rejectedTjy  Bayleg^  J.,'HaH'8  case,  8  Stark.  N.  P.  C.  67  (d). 
Upon  an  indictment  for  setthig  fire  to  a  house,  with  intent  to  defraud  tin 
insurance  company,  in  order  to  prove  the  insurance,  a  policy,  not  properly 
stamped,  was  given  in  evidence,  and  the  prisoner  was  convicted ;  on  a 
case  reserved,  the  conviction  was  held  wrong,  by  six  judges  against  five. 
Gibson's  jcase,  Russ.  and  Ry.  C.  C.   138,  2  Leach,  1007,  I  Taunt.  98, 

s.  a 

Bat  where  the  unstamped  instrument  is  offered  in  evidence,  not  for  the 
purpose  of  proving  that,  which,  had  it  been  genuine,  it  would  have  proved, 
but  merely  as*  evidence  agisitnst  the  prisoner,  of  the  commission  of  the 
offence  with  which  he  is  chai^d,  it  is  then  admissible  without  a  stamp. 
The  prisoner  was  indicted  for  forging  a  bill  of' exchange,  and  it  was 
objected  for  him,  that  there  was  no  stamp  upon  it,  and  that  it  could  not  be 
received  in  evidence  ;  but  BuUer,  J.,  said,  that  the  stamp  act  was  merely 
a  revenue  law,  and  did  not  purport  in  any  way  to  alter  the  law  of  forgery, 
and  that  the  false  jpstrument  had  the  semblance  of  a  bill  of  exchange, 
«nd  had  been  negotiated  by  the  prisoner  as  such,  and  overruled  the  ob- 
Jeolion.  Upon  a  case  reserved,  the  judges  were  of  opinion  that  the 
prisoner  was  properly  convicted.  Hawkeswood's  case,  2  East,  P.  C.  955, 
1  Leach,  257,  stated  poet.  A  similar  objection  having  been  taken  in 
another  case,  most  of  the  judges  maintained  the  principle  in  Hawkeswood's 
<»8e  td  be  well  founded.  Morton's  case,  2  East  P.  C.  955,  stated  post. 
See  also  Reculist's  case,  2  East,  P.  C.  956, 2  Leach,  703,  S.  C.  Teague's 
case,  2  East,  P.  C.  979.  If  the  nmtter  be  duly  considered,  says  Mr. 
East,  the  words  of  the  stamp  acts  can  only  be  applicable  to  true  instru- 
ments, for  a  forged  instrument,  when  discovered-  to  be  such,  can  never  be 
made  avulable;  though  stamped.  The ,  acts,  therefore,  can  only,  be  un- 
derstood as  requiring  staoips  on  such  instruments  as  were  available  without 
a  stamp  before. those  acts  passed,  o^nd  which  would  bd  available  afterwards, 

with  a  stamp.     2  East,  P.  C.  956. 

-     _  •  I  •-"  »-■■-.. 

(a)  EBg.  Com.  Law  Rep.  vii.  382.    {b)  Id.  xxzi.  385.    (f)  Id,  xvii.  513.    (d)  Id.  ziv.  165. 
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Where  the  unstamped  document  is  produced  in  evidence,  not  as  form- 
ing the  subject  matter  of  the  offence,  but  for  a  collateral  purpose  (not 
being  its  proper  object),  it  is  admissible.  Of  this  rule  there  are  many 
instances  in  civil  actions.  See  Rose.  Dig.  Ev.  N.  P.  155,  4tb  ed.  And 
upon  an  indictment  under  7  Geo.  3,  c.  50,  s.  2,  for  stealing  a  letter  out  of 
the  post-office,  a  check  contained  in  the  letter,  though  drawn  on  unstamped 
paper,  was  received  in  evidence,  for  the  purpose  of  proving  the  fact  of 
the  letter  having  been  stolen.  Pooley's  case,  2  Leach,  900,  1  East,  P.  C. 
Add.  xvii.,  3  Bos.  and  Puh  315,  S.  C. 

The  rule  upon  this  subject  seems  to  1^  that  where  the  indictment  is 
[  *200  ]  ^founded  upon  a  written  instrument,  and  the  instrument  itself  is 
the  crime,  it  is  receivable  in  evidence  without  a  stamp ;  but  where  the 
indictment  is  for  an  oifence  distinct  from  the  instrument,  which  is  only 
introduced  collaterally,  it  cannot  be  received  unless  it  be  properly  stamped. 
See  per  Lord  Tenterderiy  C.  J.  Smyth's  case,  5  C.  and  P.  304  {a). 
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Under  this  head  will  be  considered  the  evidence  against  aiders,  or 
principals  in  the  second  degree,  against  accessaries  before  the  fact,  and 
accessaries  after  the  fact. 


Proof  with  regard  to  aiders  and  abettors.]  Although  the  la^  on  this 
subject  was  formerly  not  well  settled,  it  is  now  clear  that  all  those  who 
are  present,  aiding  and  abetting,  where  a  felony  is  committed,  are  princi- 
pals in  the  second  degree.  1  Russell,  21 ;  CoalheavePs  case,  1  Leach, 
66 ;  Foster,  428. 

With  regard  to  the  nature  of  the  felony,  it  has  been  held  that  the  rules 
ivith  regard  to  principals  in  the  second  degree,  apply  equally  to  felonies 
created  by  statute,  as  to  those  offences  which  are  felonies  at  common  law. 
Tattersall's  case,  1  Russell,  22. 

Where  a  count  in  an  indictment  charged  A.  with  the  murder  of  B., 
and  C.  and  D.  with  being  present,  aiding  and  abetting  in  the  commission 
of  the  murder,  and  it  appeared  that  A.  was  insane,  it  was  held  that  C. 
and  D.  could  not  be  convicted  on  that  count.  Tyler's  case,  8  C.  &  P. 
616(6). 

(a)  £ng.  Com.  L.  Rep.  zxiv.  281.     (b)  Id.  xxziv.  &53. 
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'*Probf  with  regard  to  aiders  and  abettors — what  presence  is  s^tf" 
ficient  to  make  a  party  a  principal  in  the  second  degree.]  With  regard  to 
what  will  constitute  such  a  presence  as  to  render  a  man  a  principal  in  the  8e<- 
Gond  degree,  it  is  said  by  Mr.  Justice  Foster,  that  if  several  persons  set  out 
together,  or  in  small  parties,  upon  one  common  design,  be  it  murder  or  other 
felony,  or  for  any  other  purpose  unlawful  in  itself,  and  each  takes  the  part 
assigned  him  ;  some  to  commit  the  fact,  others  to  watch  at  proper  distan- 
ces to  prevent  a  surprise,  or  to  favor,  if  need  be,  the  escape  of  those  who 
are  more  immediately  engaged,  they  are  all,  provided  the  fact  be  commit- 
ted, in  the  eye  of  the  law  present  at  it.  Foster,  356.  Thus  where  A. 
waits  under  a  window,  while  B.  steals  the  articles  in  the  house,  v^hich  he 
throws  through  the  window  to  A.,  the  latter  is  a  principal  in  the  offence* 
Owen's  case,  1  Moody,  C.  C.  96  (a),  stated  post. 

There  must  be  a  participation  in  the  act,  for  although  a  man  be  present 
whilst  a  felony  is  committed,  if  he  take  no  part  in  it  and  do  not  act  in  cop- 
cert  with  those  who  commit  it,  he  will  not  be  a  principal  in  the  second 
degree,  merely  because  he  did  not  endeavor  to  prevent  the  felony,  or  ap- 
prehend the  felon.     I  Hale,  439.     Foster,  350. 

So  a  mere  participation  in  the  act,  without  a  felonious  participation  in 
the  design,  will  not  be  sufficient.  1  East,  P.  C.  257  :  Plumer's  CBkse,  Kel. 
109.  Thus,  if  a  master  assault  another  with  malice  prepense,  and  the 
servant,  ignorant  of  his  master's  felonious  design,  take  part  with  him,  and 
kill  the  other,  it  is  manslaughter  in  the  servant,  and  murder  in  the  master. 
1  Hale,  466. 

Where  several  persons  are  in  company  together,  engaged  in  one  com- 
mon purpose,  lawful  or  unlawful,  and  one  of  them,  without  the  knowledge 
or  consent  of  the  others,  commits  an  offence,  the  others  will  not  be  involved 
in  bis  guilt,  unless  the  act  done  was  in  some  manner  in  furtherance  of  the 
common  intention.  Several  soldiers  employed  by  the  messenger  of  the 
secretary  of  state,  to  assist  in  the  apprehension  of  a  person,  unlawfully 
broke  open  the  door  of  a  house  where  the  person  was  supposed  to  be. 
Having  done  so,  some  of  the  soldiers  began  to  plunder,  and  stole  some 
goods.  The  question  was,  whether  this  was  felony  in  all.  Holt,  C.  J*, 
observing  upon  this  case,  says,  that  they  were  all  engaged  in  an  unlawful 
act  is  plain ;  for  they  could  not  justify  breaking  a  man's  house  without 
first  making  a  demand.  Yet  all  those  who  were  not  guilty  of  stealing 
were  acquitted,  notwithstanding  their  being  engaged  in  an  unlawful  act  of 
breaking  the  door ;  for  this  reason,  because  they  knew  not  of  any  such 
intent,  but  it  was  a  chance  opportunity  of  stealing,  whereupon  some  of 
them  did  lay  hands.  Anon.  1  Leach,  7.  (n.)  1  Russell,  24.  See  also 
White's  case,  R.  and  R.  99 ;  Hawkins's  case,  3  C.  and  P.  392  (b),  post* 

Either  an  actual  presence,  or  such  a  presence  as  may  be  sufficient  to 
afford  aid  and  assistance  to  the  principal  in  the  first  degree,  is  necessary, 
in  order  to  render  a  party  guilty  as  a  principal  in  the  second  degree  (I). 

(1)  The  abettor  must  be  in  a  situation  actually  to  render  aid,  not  merely  where  the  perpe- 
trator supposed  he  might. 

Proof  of  a  prior  conspiracy  is  not  legal  presumptian  of  having  aided,  but  only  evidence. 

But  {f  a  conspiiBcy  be  proved,  and  a  presence  in  a  situation  to  render  aid,  it  is  a  leff€d  pre- 
sumption that  such  presence  was  with  a  view  to  render  aid,  and  it  lies  on  the  party  to  rebut  it, 
b}'  showing  that  he'was  there  for  a  purpose  tuiconnected  with  the  conspiracy.  Common* 
wealth  V.  Knapp,  9  Pick.  496. 

(a)  2  Eng.  C.  C.  96.    (b)  Eng.  Com.  L.  Rep.  xiv.  965. 
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See  Boarc's  case,  Ross.  And  Ry.  S5(a).  Davis's  <»8e,  ^'Id.  113; 
Else's  case,  Id.  142 ;  Badcock's  case,  Id.  249 ;  King's  case,  Id.  332  ^  M'Ma- 
kin's  case,  Id.  333,  (n.) ;  Kelly's  case,  Id.  421 ;  Stewart's  case,  Id.  363, 
all  stated  post. 

What  circumstances  will  render  a  party  liable  as  a  principal  in  partieo- 
lar  offences,  will  be  found  stated  in  the  subsequent  part  of  this  work. 

Aiders  and  abettors — trial  and  punishment.]  Aiders  and  abettors 
were  formerly  defined  to  be  accessaries  at  the  fact,  and  could  not  have 
been  tried  until  the"  principal  had  been  convicted  or  outlawed.  Foster, 
347.  But  it  has  been  long  settled,  that  all  those  who  are  present,  aiding 
and  abetting  when  a  felony  is  committed,  arepiincipals  in  the  second  de- 
gree, and  may  be  arraigned  and  tried  before  the  prindpal  in  the  first  de- 
gree has  been  found  guilty,  2  Hale,  223,  and  may  be  convicted,  though 
the  party  charged  as  principal  in  the  first  degree  is  acquitted.    Taylor's  ] 

t:ase,  I  Leach,  360  ;  Benson  v.  Offley,  2  Show.  510 ;  3  Mod.  121  ; 
Wallis's  case,  Salk.  334 ;  Towle's  case,  R.  and  R.  314  (6) ;  3  Price,  145  ;  ' 

2  Marsh.  465.  •  I 

^here  a  statQte  creates  a  felony,  and  punishes  with  death  persons  guil- 
ty thereof,  without  taking  provision  as  to  persons  present  aiding  and  abet- 
ting, principals  in  the  second  degree,  are  thereby  punishable  with  death  as 
well  as  principals  in  the  first  degree.  Midwinter's  case.  Post  App.  415w 
<?oalheaver's  case,  1  Leach,  66.  So  where  a  statute  makes  a  comihoa 
law  felony,  by  natae,  punishable  with  death,  as  in  the  case  of  miirder,  AcLj 
those  present  aiding  and  abetting  in  the  offence  are  impliedly  punishable  i 

with  death,  although '  the  statute  .makes  no  mention  of  them.     1  Hale,  i 

537 ;  Post.  359.  Where,  however,  a  statute  imposes  the  punishment  of 
death  upon  the  person  committing  the  offence,  and  not  upon  the  offence  j 

by  name,  those  present  aiding  and  abetting  merely  are  not  punishable  with  | 

death,  the  person  only  who  actually  committed  the  offence  being  deemed 
to'  be  within  the  act.     Post.  356,  357 ;  Paget's  case.  Post.  355.     But  kk  | 

this  latter  case,  if  the  accessary  be  expressly  within  the  statute  as  well  as 
the  party  actually  committing  the  offence,  it  must  be  deemed  by  necessary 
implication  virtually  to  include  the  principal  in  the  second  degreel  See 
Gogerley's  case,  R.  and  R.  343  (c). 

This  was  the  rule  upon  the  construction  of  statutes  before  the  abolition 
t>f  (he  benefit  of  clergy,  and  it  is  still  applicable,  because  by  the  7  and  .8 
<jeo.  4,  c.  28,  8.  7,  no  person  can  be  punished  with  death  unless  it  be  for 
some  felony,  ¥^ich  was  before  excluded  from  the  benefit  of  dei^,  or 
made  punishable  with  death  by  some  subsequent  statute.  But  this  rule  is 
now  of  less  general  importance,  because  the  various  statutes  upon  whidi 
these  questions  have  arisen  have  been  repealed.  For  the  punishment  of 
principals  in  the  second  decree  under  the  modern  statutes  consolidating 
the  law,  which  include  the  offences  of  most  general  occurrence,  seejpo^^ 
p.  206.     See  further  Archb.  C.  L.  642,  7th  ed. 

Considerable  doubts  formerly  existed  with  regard  to  the  punishment  of 
[  •SoS  ]  aiders  and  abettors,  but  now  by  7  and  8  Geo.  4,  c.  29,  s.  61,  •in 
case  of  felony  punished  under  this  act,  every  principal  in  the  second  de- 
gree, and  every  accessary  before  the  fact,  shall  be  punishable  with  death, 
or  otherwise,  in  the  ^ame  manner  as  the  principal  in  the  first  degree  is  by 

'  '  («)  1  Eng.  C.  C.  25.    (h)  I  Ibid.  314.    (e)  I  Ibid.  343. 


that  act  punishable.  And  by  7  and  8  Gefo.  4,  c.  30^  8.  26,  in  the  case  of 
every  felony  punishable  under  that  act,  every  principal  in  the  second  de- 
gree is  punishable  with  death,  or  otherwise  in  .the  same  manner  as  a  prin* 
cipal  in  the  first  degree  is  by  that  act  punishable.  Manners's  case,  7  C« 
aod  P.  801  (a).  Young's  case,  8  C.  and  P.  644(6).  See  further  jio^^ 
207. 

PrtH^  toUk  regard  to,  accessaries  h^ore  the  fact]  An  accessary  be- 
fore the  fact,  \i  defined  by  Lord  Hale  to  be  one  who,  being  absent .  at  the 
time  of  the  ofience  committed,  does  yet  procure,  counsel,  command  or 
abet  another  to  commit  a  felony.  1  Hale,  P.  C.  615.  The  bare  conceal-* 
ment  of  .a  felony  to  be  committed,  will  not  make  the  party  concealing  it 
an  accessary  before  the  fact.  2  Hawk.  c.  29,  s.  23.  So  words  amount* 
ing  to  a  bare  permission  will  not  render  a  man  an  accessary,  as  if  A.  says 
he  will  kill  J.  S.,  and  B.  says  ^'  you  may  do  your  pleasure  for  me.'' 
Hawk.  P.  C.  b.  2,  c.  29,  s.  16. 

The  procurement  must  be  continuing ;  for  if  before  the  commission  of 
the  ofience  by  the  principal,  the  accessary  countermands  him,  and  yet  the 
principal  proceeds  to  the  commission  of  the  ofience,  he  who  commanded 
him  will  not  be  guilty  as  accessary.  1  Hale,  P.  C.  618.  If  the  party 
wn^  present  when  the  ofience  was  committed,  he  is  not  an  accessary,  and 
if  indicted  as  such,  he  must  be  acquitted,  but  he  may  be  subsequently  in* 
dieted  as  a  principal  in  the  second  degree.  Gordon's  case,  1  Leach,  515 ; 
1  East,  P.  C.  352. 

.  Proof  with  respect  to  accessaries  before  the  fact — by  i^  intervention 
of  a  third  person.]  A  person  may  render  himself  an  accessary  by  the  in- 
tervention of  a  third  person,  without  any  direct  communication  between 
him8elf  and  the  principal.  Thus  if  A.  bid  his  servant  hire  somebody  to 
murder  B.,  and  furnish  him  with  nK>ney  for  that  purpose,  and. the  servant 
hires  C,  a  person  whom  A.  never  saw-  or.  heard  of,  who  commits  the 
murder,  A.  is  an  accessary  before  the  fact.  Macdaniel's  case.  Post.  125 ; 
Hawk.  P.  C.  b.  2,  c.  29,  ss.  1,  11 ;  1  Russell,  31;  Cooper's  case,  9  C. 
and  P.  635(c). 

Proqf  with  regard  to  accessaries  before  the  fact — ^i^gree  qf  incUe- 
mmt,]  Upon  the  subject  of  the  degree  of  incitement  and  the  force  of 
peifsuasion  used,  no  rule  is  laid  down.  That  it  was  suflicient  to  efiectu- 
ate  tl»  evil  purpose  is  proved  by  the  result.  On  principle,  it  seems  that 
.  any  degree  of  direct  incitement,  with  the  actiial  intent  to  procure  the  con- 
sumttiatioii  of  the  illegal,  object,  is  sufficient  to  constitute  the  guilt  of  the 
accessary  ;  and  ttierefore  that  it  is  unnecessary  to  show'  that  the  crime  was 
eflected  in  consequence  of  such  incitement,  and  that  it  would  be  no  de- 
fence to  show  that  the  ofience  would  have- been  committed,  although  the 

incitement  had  never  taken  place.    3  Stark.  Elv.  8,  2d  ed. 

.    .         •      •  .    •        '•■... 

■  •  * 

♦JProo/  with  regard  to  accessaries  before  the  fact — princi-  [  *204  ] 
pal  varjfing  from  orders  given  to  him.]  With'  regard  to  those^  cases 
wliere  the  principal  varies,  in  committing  the  ofience,  irom  the  command 

^  or  advice  of  the  accessary,  the  following  rules  are  laid  down  by  Sir  Mi- 

■ 

(«)  Eiif .  Com.  L.  Bep.  zjuui.  743.    {b)  Id.  zxziv.  564.    (e)  Id.  zxiv.  444. 


904  Aiders,  Accessaries,  ^c. 

« 

.  chael  Foster.     If  the  principal  totally  and  substantially  varies  ;  if,  bdng 
solicited  to  commit  a  felony  of  one  kind,  he  wilfuUy  and  knowingly 
commits  a  felony  of  another,  he  will  stand  single  in  that  offence,  and   the 
person  soliciting  ^vill  not  be  involved  in  his  guilt.     But  if  the  principal  in 
substance  compHes  with  the  command,  varying  only  in  the  circumstances 
of  time,  or  place,  or  manner  of  execution,  in  these  cases  the  person  solic- 
iting to  the  offence,  will,  if  absent,  be  an  accessary  before  the  fact,  or  if 
present,  a  principal.     A.  commands  B.  to  murder  C.   by  poison  ;  B.  does 
it  by  sword  or  other  weapon,  or  by  some  other  means  ;  A.  is  accessary  to 
this  murder,  for  the  murder  of  C.  was  the  principal  object^  and  that  ob- 
ject is  effected.     So  where  the  principal  goes  beyond  the  terms  of  the  so- 
licitation, \f  in  the  event  the  felony  committed  was  a  probable  conse^ 
quence  of  what  was  ordered  or  advised,  the  person  giving  such  order  or 
advice,  will  be  an  accessary  to  that  felony.     A.  upon  some  affront  given 
by  B.,  orders  his  servant  to  waylay  him  and  beat  him.     The  servant  does 
so,  and  B.  dies  of  the  beating ;  A.  is  accessary  to  this  murder.     A.  solic- 
its B.  to  burn  the  house  of  C. ;  he  does  so,  and   the  flames  catching  the 
house  of  D.,  that  also  is  burnt.     A.  is  an  accessary  to  this  felony.     The 
principle  in  all  these  cases  is,  that  though  the  event  might  be  beyond  the 
original  intention  of  the  accessary,  yet  as  in  the  ordinary  course  of  things, 
that  event  was  the  probable  consequence  of  what  was  done  under  his  in- 
fluence, and  at  his  instigation,  he  is  in  law  answerable  for  the  offence. 
Foster,  369,  370 ;  see  also  1  Hale,  P.  C.  617  ;  Hawk.  P.  C.  b.  2,  c.  29, 
s«  18. 

Where  the  principal  wilfully  commits  a  different  crime  from  that  which 
he  is  comman()ed  or  advised  to  conmiit,  the  party  counselling  him,  will  not, 
as  above  stated,  be  guilty  as  accessary.  But  whether,  where  the  princi- 
pal by  mistake,  commits  a  different  crime,  the  party  commanding  or  ad- 
vising him  shall  stand  excused,  has  been  the  subject  of  much  discussion. 
It  is  said  by  Lord  Hale,  that  if  A.  command  B.  to  kill  C,  and  B.  by  mistake 
kills  D.,  or  else  in  striking  at  C.  kills  D.,  but  misses  C. ;  A.  is  not  acces- 
sary to  the  murder  of  D.,  because  it  differs  in  the  person. '  1  Hale,  P.  C. 
617,  citing  3  Inst.  51 ;  Saunders' case.  Plow.  Com.  475.  The  circum- 
stances of  Saunders'  case,  cited  by  Lord  Hale,  were  these :  Saunders, 
with  the  intention  of  destroying  his  wife,  by  the  advice  of  one  Archer, 
mixed  poison  in  a  roasted  apple,  and  gave  it  to  her  to  eat,  and  the  wife 
having  eaten  a  small  part  of  it,  and  given  the  remainder  to  their  child, 
Saunders  making  only  a  faint  attempt  to  save  the  child,  whom  he  loved 
and  would  not  have  destroyed,  stood  by  and  saw  it  eat  the  poison,  of 
which  it  soon  afterwards  died.  It  was  held  that  though  Saunders  was 
clearly  guilty  of  the  murder  of  the  child,  yet  Archer  was  not  accessary  to 
the  murder. 

Upon  the  law  as  laid  down  by  Lord  Hale,  and  upon  Saunders' 
[  *205  ]  *case,  Mr.  Justice  Foster  has  made  the  following  observations, 
and  has  suggested  this  case:  B.  is  an  utter  stranger  to  the  person  of  C, 
and  A.  therefore  takes  upon  himself  to  describe  him  by  his  stature,  dress, 
&c.,  and  acquaints  B.  when  and  where  he  may  probably  be  met  with.  B. 
is  punctual  at  the  time  and  place,  and  D.,  a  person  in  the  opinion  of  B. 
answering  the  description,  unhappily  coming  by,  is  murdered  under  a 
fitrong  belief  on  the  part  of  B.,  that  he  is  the  man  marked  out  for  de« 
struction.  Who  is  answerable  ?  Undoubtedly  A. :  the  malice  on  his  part 
egpeditur  personam.    The  pit,  which  he,  with  a  murderous  intention,  dug 
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far C,  D.  fell  ikito  and  perished.  Through  his  guilt, -B.  not  krrowing  the  « 
person  of  C,  had  ooother  guide  to  lead  him  to  his  prey  than  to  the  description 
of  A.,  and  in  following  this  guide  he  fell  into  a  mistake,  which  it  js.great 
odds  any  man  in  his  circumstances  might  have  fallen  into.  "I,.there« 
foi«,"  continues  the  learned  writer,  "  as  at  present  advised,  conceived 
that  A.  Was  answerable  for  the  consequences  of  the  flagitious  orders  he 
gave,  since,  that  consequence  appears  in  the  ordinary  course  of  things  to  . 
have  been  highly  probable."     Foster,  370.. 

With'regard  to  Archer's  case,-  the  same  learned  author,  observes,  that 
the  judges  did  not  think  it  advisable  to  deliver  him  in  the  ordinary  course    - 
of  justice  by  judgment  of  acquittal,  but  for  example's  sake,  kept  him  in 
prison  by  frequent  reprieves  from  session  to  session,,  till  he  had  prociii'.ed  a' 
pardon  from  the  crown.     Ibid.  371. 

•  Mr.  Justice  Foster  then  proposes  the  following  criteria,  as  explaining 
tbe  grounds  upon  which  the  several'cases  falling  under  this  head  will  be 
found  to  rest.  Did  the  principal  commit  the  felony  he  standi  charged 
with,  under  the  flagitious  advice,  and  was  the  event  in  the  ordinary  course 
of  things,  a  probable  consequence  of  that  felony?  Or  did  he,  following 
the  suggestions  of  his*  owii* wicked  heart,  wilfully  and  knowingly  commit 
a  fefony  of  another  kind  or  upon  a  diflereut  subject  ?  Foster,  372;  see 
also  Hawk.  P.  C.  b.  2,  c.  2^,  s.  22. 

Proof  with  regard  to  accessaries  before  the  fact — tphat  offences  ad- 
wUof  acdessaries,] .  With  regard  to  the  particular  ofiences  which  admit 
of  accessaries,  it  is  held  that  in  high  treason  there  can  be  no  accessaries, 
but  all  are  principals,  every  act  of  incitement,  aid  or  protection,  which  in 
felony  would  render  a  man  an  accessary  before  or  after  the  fact,  in  the 
case  of  high  treason,  (whether  by  common  law  or  by  statute)  making  him 
a  principal.  Foster,  341 ;  4  Bl.  Com.  35.  So  in  all  offences  below  fel- 
ony there  can  be  ho  accessaries.  1  Hale^  P.  C.  613  ;  4  Bl.  Com.  36  (1). 
Also  in  manslaughter  there  can  be  no  accessaries  before  the  fact,  for  the 
ofieuce  is  sudden  and  unpremeditated,  and,  therefore,  if  A.  be  indicted 
for  murder,  and  B.  as  accessary,  if  the  jury  find  A.  guilty  of  manslaugh- 
ter, they  mast  acquit  B.  1  Hale,  347,  450,  616.  It  is  said  in  the  older 
books,  that  in  forgery  all  are  principals,  (see  2  East,  P.  C.  973,)  but  this, 
it  appears,  must  be  understood  of  forgery  at  common  law,  which  is  a  mis- 
demeanor.    Id. 

•Where  a  statute  creates  a  new  felony,  without  mentioning  [  *206  ] 
accessaries,  yet  the  law  respecting  accessaries  is  applicable  to  the  new 
offence.  1  Hale,  P.  C.  613, 614 ;  2  East,  P.  C.  973  ;  1  Russell,  32.  See 
ante^  p.  202; 

Accessaries  before  the  fact — trial  and  punishment.}  Before  the  stat- 
ute 7  Geo.  4,  c:  64,  accessaries  could  not  be  punished  until  the  guilt  of 
the  principal  offender  was  established  (2).  It  was  necessary,  therefore, 
either  to  try  the/n  after  the  principal  had  been  convicted,  or  upon  the  same 

indictment  with  him,  and  the  latter  was  the  usual  course.     1  Russell,  36. 

~  -  -  -  -       -  .  ■   . 

(V)  State  V.  Westfield,  1  Bailey,  132.    4  J.  J.  Manh.  182.    Curlin  v.  The  State,  4  Terger, 

(2)  Commonwealth  e.  Andrews,  3  Mass.  136.  State  v.  Groff,  1  Murph.  270.  An  accetMrj 
m  a  felony,  cannot  be  put  npon  his  trial,  if  the  principal  be  dead,  without  conviction.  Com- 
aumwealth  v.  PhUlips,  16  Ikuuw.  433.    See  Russell  on  C.  Sl  M.  21,  n.  A. 
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'  But  now  by  the  9lli  section  of  the  above  statute,  it  is  enacted,  "  that  if 
any  person  shall  counsel,  procure,  or  command  any  other  person  to  com- 
mit any  felony,  whether  the  same  shall  be  a  felony  at  common  law,  or  by 
virtue  of  any  statute  or  statutes  made  or  to  be  made,  the  person  so  coun- 
selling, procuring,  or  commanding,  shall  be  deemed  guilty  of  felony,  and 
may  be  indicted  and  convicted,  either  as  an  accessary  before  the  fact  to 
the  principal  felony,  together  with  the  principal  felon,  or  after  the  convic- 
tion of  the  principal  felon,  or  may  be  indicted  and  convicted  of  a  sub- 
stantive felony,  whether  the  principal  felon  shall  or  shall  not  have  been 
previously  convicted,  or  shall  or  shall  not  be  amenable  to  justice,  and  may 
be  punished  in  the  same  manner  as  an  accessary  before  the  fact  to  the 
same  felony,  if  convicted  as  an  accessary,  may  bo  punished ;  and  the  of- 
fence of  the  person  so  counselling,  procuring,  or  commanding,  howsoever 
indicted,  may  be  inquired  of,  tried,  determined,  and  punished  by  any 
court  which  shall  have  jurisdiction  to  try  the  principal  felon,  in  the  same 
manner  as  if  such  ofFence  had  been  committed  at  the  same  place  with  the 
principal  felony,  although  such  offence  may  have  been  committed  either 
on  the  high  seas,  or  at  any  place  on  land^  whether  within  his  majesty's 
dominions  or  without. 

And  that  in  case  the  principal  felony  shall  have  been  committed  within 
the  body  of  any  county,  and  the  offence  of  counselling,  procuring, 
or  commanding,  shall  have  been  committed  within  the  body  of  any  oth- 
er county,  the  last  mentioned  offence  may  be  inquired  of,  tried,  deter- 
mined, and  punished  in  either  of  such  counties :  provided  always,  that  no 
person,  who  shall  be  once  duly  tried  for  any  such  offence,  whether  as  an 
accessary  before  the  fact  or  as  for  a  substantive  felony,  shall  be  liable  to 
be  again  indicted  or  tried  for  the  same  offence." 

By  the  larceny  act,  7  and  8  Geo.  4,  c.  29,  s.  61,  and  the  act  relating 
to  malicious  injuries  to  property,  7  and  8  Geo.  4,  c.  30,  s.  26,  in  the  case 
of  every  felony  punishable  under  those  acts,  every  principal  in  the  second 
degree,  and  every  accessary  before  the  fact,  shall  be  punishable  with  death, 
or  otherwise  in  the  same  maimer  as  the  principal  in  the  first  degree  is  by 
those  acts  punishable,  and  every  accessary  after  the  fact  to  any  felony 
punishable  under  those  acts,  shall,  on  conviction,  be  liable  to  be  impris- 
oned for  any  terra  not  exceeding  two  years,  and  every  person  who  shall 
aid,  abet,  counsel,  or  procure  the  commission  of  any  misdemeanor  punish- 
I  ^207  ]  able  under  "^those  acts,  shall  be  liable  to  be  indicted  and  punished 
as  a  principal  offender. 

And  by  the  act  relative  to  offences  against  the  person,  9  Geo.  4,  c.  31, 
8.31,  "  every  accessary  before  the  fact  to  any  felony  punishable  under 
this  act,  for  whom  no  punishment  has  been  therein  provided,  shall  be 
liable,  at  the  discretion  of  the  court,  to  be  transported  beyond  the  seas 
for  any  term  not  exceeding  fourteen  years,  nor  less  than  seven  years,- 
or  to  be  imprisoned  without  hard  labor  in  the  common  gaol  or  house  of 
correction,  for  any  term  not  exceeding  three  years  ;  and  every  accessary 
after  the  fact  to  any  felony  punishable  under  this  act,  (except  murder) 
shall  be  liable  to  be  imprisoned  with  or  without  hard  labor  in  the  com- 
mon gaol  or  house  of  correction  for  any  term  not  exceeding  two  years, 
and  every  person  who  shall  counsel,  aid,  or  abet  the  commission  of  any 
misdemeanor  punishable  under  this  act,  shall  be  liable  to  be  proceeded 
against  as  a  principal  offender." 
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By  the  7  Wm.  4,  and  1  Vict.  c.  86,  s.  6,  amending  the  laws  relating 
to  burglary  and  stealing  in  a  dwelling-house,  and  the  7  Wm.  4,  and  1 
Vict.  c.  87,  8.  9,  amending  the  laws  relating  to  robbery  and  stealing  from 
the  person  (by  which  the  7  &  8  Geo.  4,  c.  29,  is  so  far  repealed),  in  the 
case  of  every  felony  punishable  under  those  acts,  every  principal  in  the 
second  degree,  and  every  accessary  before  the  fact  shall  be  punishable 
with  death,  or  otherwise,  in  the  same  manner  as  the  principal  in  the 
first  degree  is  by  those  acts  punishable,  and  every  accessary  after  the 
fact  (except  only  a  receiver  of  stolen  property)  shall,  on  conviction,  be 
liable  to  be  imprisoned  for  any  term  not  exceeding  two  years. 

By  the  7  Wm.  4,  and  1  Vict.  c.  89,  s.  11,  amending  the  laws  relating 
to  burning  or  destroying  buildings  or  ships,  and  by  the  7  Wm.  4,  and  1 
Vict.  c.  85,  s.  7,  amending  the  laws  relating  to  oflTences  against  the  per- 
son, (by  which  the  7  &  8  Geo.  4,  c.  30,  and  the  9  Geo.  4,  c.  31,  are 
respectively  so  far  repealed)  in  the  case  of  every  felony  punishable  under 
those  acts,  every  principal  in  the  second  degree,  and  every  accessary  be- 
fore the  fact,  shall  be  punishable  with  death,  or  otherwise  in  the  same 
manner  as  the  principal  in  the  first  degree  is  by  those  acts  punishable, 
and  every  accessary  after  the  fact  shall  on  conviction  be  liable  to  be  im- 
prisoned for  any  term  not  exceeding  two  years. 

For  the  punishment  of  accessaries  in  coining,  offences  relating  to  the 
post-office,  2vnd  piracy,  see  those  titles. 

0 

Proof  loith  regard  to  accessaries  after  the  fact.]  An  accessary  after 
the  fact,  says  Lord  Hale,  is  where  a  person  knowing  the  felony  to  be 
committed  by  another,  receives,  relieves,  comforts,  or  assists  the  felon. 
1  Hale,  P.  C.  618 ;  whether  he  be  a  principal,  or  an  accessary  before 
the  fact.  2  Hawk.  c.  29,  s.  1  ;  3  P.  Wms.  475.  But  a  feme  covert 
ddbs  not  become  an  accessary  by  receiving  her  husband.  This,  however, 
is  the  only  relationship  which  will  excuse  such  an  act,  the  husband  being 
liable  for  receiving  the  wife.  1  Hale,  P.  C.  621.  So  if  a  master  re- 
ceives his  servant,  or  a  servant  his  roaster,  or  a  brother  his  brother,  they 
are  accessaries,  in  *the  same  manner  as  a  stranger  would  be.  [  ""^08  ] 
Hawk.  P.  C.  b.  2,  c.  29,  s.  34.  If  a  husband  and  wife  knowingly  re- 
ceive a  felon,  it  shall  be  deemed  to  be  the  act  of  the  husband  only.  1 
Hale,  P.  C.  621.  But  if  the  wife  alone,  the  husband  being  ignorant  of  it, 
receive  any  other  person  being  a  felon,  the  wife  is  accessary,  and  not 
the  husband.     Id. 

With  regard  to  the  acts  which  will  render  a  man  guilty  as  an  acces- 
sary after  the  fact,  it  is  laid  down,  that  generally,  any  assistance  whatev- 
er, given  to  a  person  known  to  be  a  felon,  in  order  to  hinder  his  being 
apprehended  or  tried,  or  suffering  the  punishment  to  which  he  is  con- 
demned, is  a  sufficient  receipt  for  this  purpose ;  as  where  a  person  as- 
sists him  with  a  horse  to  ride  away  with,  or  with  money  or  victuals  to 
support  him  in  his  escape  ;  or  where  any  one  harbors  and  conceals  in  his 
bouse  a  felon  under  pursuit,  in  consequence  of  which,  his  pursuers  can- 
not find  him  ;  much  more,  where  the  party  harbors  a  felon,  and  the  pur- 
suers dare  not  take  him.  Hawk.  P.  C.  b.  2,  c.  29,  s.  26.  See  Lee's 
case,  6  C.  and  P.  536  (o).     So  it  appears  to  be  setded  that  whoever  res- 

(a)  £ng.  Com.  L.  Rep.  xzv.  530. 
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cues  a  felon  imprisoned  for  the  felony,  or  Tolantarily  suflfers  bim  to  es- 
cape, is  guilty  as  accessary.  Id.  s.  27.  In  the  same  manner  convey- 
ing instruments  to  a  felon,  to  enable  him  to  break  gaol,  or  to  bribe  the 
gaoler  to. let  him  escape,  makes  the  party  an  accessary.  But  to  relieve 
a  felon  in  gaol  with  clothes  or  other  necessaries  is  no  offence,  for  the 
crime  imputable  to  this  species  of  accessary  is  the  hindrance  of  public 
justicie,  byassisting  the  felon  to  escape  the  vengeance  of.  the  law.  4  BI. 
Com.  38. 

Merely  suflTering  the  principal  to  escape  will  not  make  the  fMirty  an. 
accessary  after  the  fact,  for  it  amounts  at  most  but  to  a  mere  omission. 
9  H.  4,  s,  1  ;  1  Hale,  619.  So  if  a  person  speak  or  write,  in  order  to 
obtain  a  felon's  pardon  or  deliverance  ;  26  Ass.  47 ;  or  advise  his  friends 
to  write  to  the  witnesses  not  to  appear  agieiinst  him  at  his  trial,  and  they 
write  accordingly  ;  3  Inst.  139;  1  Hale,  620;  or  even  if  he  himself 
agree  for  money  not  to  give  evidence  against  the  felon ;  Moo.  8 :  or 
know  of  the  felony  and  do  not  discover  it ;  1  Hale,  371,  618  ;  none  of 
these  acts  will  make  a  party  an  accessary  after  the  Tact. 

The  felony  must  be  complete  at  the  time  of  the  assistance  given  else  it 
makes  not  the  assistant  an  accessary.  As  if  one  wounded  another  mortal- 
ly,.and  after  the  wound  given,  but  before  death  ensued,  a  person  assisted  or 
removed  the  delinquent,  this  did  not,  at  common  law,  make  him  an  ac- 
cessary to  the  homicide,  for  till  death  ensued,  there  was  no  felony  commit- 
ted.    Hawk.  P.  C.  b.  2,  c.  29,  s.  35  ;  4  Bl.  Com.  38. 

In  order  to  render  a  man  guilty  as  accessary,  he  must  have  notice  ei- 
ther express  or  implied,  of  the  principal  having  committed  a  felony. 
Hawk.  P.  C.  b.  2>  c.  29,  s.  32.  It  was  formerly  considered,  that  the  at- 
tainder of  a  felon,  was  a  notice  to  all  persons  in  the  same  county  of  the 
felony  committed,  but  the  justice  of  this  rule  has  been  denied;  Hawk. 
P.  C.  b.  2^c.  29,  s.  83.  It  was  observed  by  Lord  Hardmcke^  that  though 
this  may  be  some  evidence  to  a  jury  of  notice  to  an  accessary  in  the 
same  county,  yet  it  cannot,  with  any  reason  or  justice,  create  an  absolute 
presumption  of  notice.  Burridge's  case,  3  P.  Wms,  495. 
[  ^209  ]  *  Accessaries  after  the  fa/d — trial  and  punishment.]  With 
regard  to  the  trial  of  accessaries  after  the  fact,  (vide  arite,  p.  206,  as  to 
the  former  law,)  it  is  enacted  by  the  7  Geo.  4,  c.  64,  s.  10.  "  That  if  any 
person  shall  become  an  accessary  after  the  fact,  to  any  felony,  whether 
the  same  be  a  felony  at  common  law,  or  by  virtue  of  any  statute,  or  stat- 
utes made  or  to  be  made,  the  offence  of  such  person  may  be  inquired  of, 
tried,  determined  and  punished  by  any  court  which  shall  have  jurisdiction 
to  try  the  principal  felon,  in  the  same  manner  as  if  the  act  by  reason 
whereof  such  person  shall  have  become  an  accessary,  had  been  committed 
at  the  same  place  as  the  principal  felony,  although  such  act  may  have  been 
committed  either  on  the  high  seas,  or  at  any  place  on  land,  whether  with- 
in his  majesty's  dominions  or  without.  And  that  in  case  the  principal  fel- 
ony shall  have  been  committed  within  the  body  of  any  county,  and  the 
act  by  reason  whereof  any  person  shall  have  become  accessary,  shall  have 
been  committed  within  the  body  of  any  other  county,  the  offence  of 
such  accessary  may  be  inquired  of,  tried,  determined,  and  punished  in 
either  of  such  counties.  ProviTded  always,  that  no  person  who  shall  be 
once  duly  tried  for  any  offence  of  being  an  accessary,  shall  be  liable  to  be 
again  indicted  or  tried  for  the  same  offence." 
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Ajid  by  sec.  11,  ''If  any  principal  offender  shall  be  in  anywise  con- 
victed of  any  felony,  it  shall  be  lawful  to  proceed  against  any  accessary, 
either  before  or  after  the  fact,  in  the  same  manner  as  if  such  principal  fel- 
on had  been  attainted  thereof,,  notwithstanding  such  principal  felon  shall 
die  or  be  admitted  to  the  benefit  of  clergy,  or  pardoned,  or  otherwise  de- 
livered before  attainder ;  and  every  such  accessary  shall  suffer  the  same 
punishment,  if  he  or  she  be  in  anywise  conyicted,  as  he  or  .she  should 
have  suffered  if  the  principal  had  been  attainted.'' 

Since  the  above  statute  an  accessary  after  the  fact  may  be  tried,,  either 
at  the  same  time  with  the  principal  felon,  or  after  his  conviction..  If  the 
principal  has  been  formerly  convicted.,  and  that  conviction  is  alleged  in 
the  indictment,  it  must  be  proved  in  the  ordinary  way  by  an  examined 
copy.  The  conviction  appears  to.be  evidence,  not  only  of  the  ^oc^  of 
the  principal  having  been  convicted,  but  also  to  be  prima  facie  evidence, 
that  he  was  guilty  of  the  offence  of  which  he  was  so  convicted  (1).  Fos- 
ter, 365  ;  2  Stark.  Ev.  7,  2d  ed. 

An  accessary  may  avail  himself  of  every  matter,  both  of  law  and  fact, 
to  controvert  the  guilt  of  his  principal,  and  the  record  of  the  conviction 
of  the  principal  is  not  conclusive  against  him  (2).  Foster,  365  ;  Smith's 
case,  I  Leach,  288;  Prosser's  case.  Id-  290,  (n.)  1  Russell,  39;  Cook  v. 
Field,  3  Esp.  134,  and  see  post,  title.  Receiving  stolen  goods. 

Wherever  a  variance  is  material  as  to  the  principal,  it  is  material  and 
available  as  to  the  accessary  ;  and  vice  versa,  where  a  variance  is  immate- 
rial to  the  principal.it  is  immaterial  to  the  accessary.  2  Stark.  Ev.  9,  2d 
ed. ;  Hawk.  P.  C.  b.  2,  c.  23,  s.  176,  9. 

If  A.  be  indicted  as  accessary  to  B.  and  C,  he  may  be  convicted  on 
evidence  that  he  was  accessary  to  C.  only.     Wallis'  case,  I  Salk.  334. 

For  the  punishment  of  accessaries  after  the  fact,  see  ante,  p.  206. 
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Arraignment  in  general.'\     A  person  indicted  for  felony  must  in  all 

■      '■«■■  '        ■ ' '  ■  ■■■  ^— .— ^ 

(1\  Where  the  principal  and  accessary  are  joined  in  one  indictment,  but  are  tried  separate- 
ly, tne  record  of  tne  conviction  of  the  principal  is  prima  facie  evidence  of  his  guilt,  upon  the 
trial  of  the  aceeseary,  and  the  burthen  of  proof  rests  on  the  accessary,  not  merely  that  it 
is  questionable  whether  the  principal  ought  to  nave  been  convicted,  but  that  he  clearly  ought 
not  to  have  been  convicted.  Commonwealth  v.  Knapp,  10  Pick.  477.  See  also  State  v.  Crank, 
2  Bailey,  G6.  It  is  notj^ecesiary  to  set  out  the  conviction  of  the  principal  in  the  indictment. 
Ibid.  The  court  mavm  its  discretion  permit  an  accessary  to  be  tneo  separately  from  th« 
principal.     State  r.  Yancey,  1  Const.  Rep.  237. 

(2)  U.  SUtes  V.  Wood,  4  Wash.  C.  C.  Rep.  440.    S.  C.  3  Wheeler's C.  C.  325. 
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cases  appear  in  person  and  be  arraigned,  but  this  does  not  apply,  to  niis- 
demeanors.     1  Chit.  C.  L.  414  ;  4  Bl.  C.  375. 

The  arraignment  consists  of  three  parts ;  the  calling  the  prisoner  to 
hold  up  his  hand,  the  reading  over  the  indictment  to  him,  and  the  asking 
him  whether  he  is  guilty  or  not  guilty.     2  Hale,  219. 

If  the  prisoner  upon  his  arraignment  refuse  to  answer,  it  becomes  a 
question  whether  it  is  of  malice,  or  whether  he  is  mute  by  the  visitation 
of  God.  The  court  will  in  such  case  direct  a  jury  to  be  impanneled,  who 
are  immediately  returned,  Jones'  case,  1  Leach,  102,  from  amongst  the 
by-standers,  I  Chitty,  C.  L.  424.  The  prisoner's  counsel  may  address  the 
jury  and  call  witnesses,  for  the  affirmative  of  the  issue  is  on  him.  Rob- 
erts' case,  Carr.  C.  L.  67.  ^ 

Where  a  verdict  of  mute  by  the  visitation  of  Goi  is  returned,  the 
court  will  order  the  trial  to  proceed,  if  the  prisoner  is  of  competent  intel- 
lect, and  can  be  made  to  understand  the  nature  of  the  proceedings  against 
him.  Thus  where  it  appeared  that  a  prisoner  who  was  found  mute,  had 
been  in  the  habit  of  communicating  by  means  of  signs,  and  a  witness  was 
called  who  stated  that  he  was  capable  of  understanding  her  by  means  of 
signs,  he  was  arraigned,  put  upon  his, trial,  convicted  of  simple  larceny, 
and  received  sentence  of  transportation.  Jones'  case,  1  Leach,  102 ; 
1  Russ.  7. 

So  where  a  prisoner  who  was  found  mute  could  read  and  write,  the  in- 
dictment was  handed  to  him  with  the  usual  questions  written  upon  paper. 
After  he  had  pleaded,  and  stated  in  writing  he  had  no  objection  to  any 
of  the  jury,  the  trial  proceeded.  The  judge's  note  of  the  evidence  was 
handed  to  him  after  the  examination  of  each  witness,  and  he  was  asked 
[*211]  in  writing  if  he  had  any  question  to  put.  The  *proof  on  the 
part  of  the  prosecution  being  insufficient,  he  was  acquitted  without  being 
called  upon  for  bis  defence.     Thompson's  case,  2  Lew.  C.  C.  137. 

But  where  a  prisoner  is  deaf  and  dumb,  and  cannot  be  made  to  com- 
prehend the  nature  of  the  proceedings  and  the  details  of  the  evidence, 
the  proper  course  seems,  after  the  jury  have  found  him  mute  by  the  visita- 
tion of  God,  to  re-swear  the  jury  to  inquire  whether  he  is  able  to  plead  to 
the  indictment ;  and  if  that  be  found  in  the  affirmative,  then  to  swear 
them  again,  to  inquire  if  the  prisoner  be  sane  or  not,  and  if  the  jury  find 
him  to  be  insane,  the  judge  will  order  him  to  be  confined  under  the  39 
and  40  Geo.  3,  c.  94,  s.  2,  post.  ^^  There  are  three  points  to  be  inquired 
into.  1st.  Whether  the  prisoner  is  mute  of  malice  or  not.  2d.  Whe- 
ther he  can  plead  to  the  indictment  or  not.  3d.  Whether  he  is  of  suffi- 
cient intellect  to  comprehend  the  course  of  proceedings  at  the  trial  so  as 
to  make  a  proper  defence."  Per  Alderson,  B.  Pritchard's  case,  7  C.  and 
P.  203  (a).     See  also  Dyson's  case,  ibid.  305  (n). 

If  the  prisoner  stands  mute  of  malice,  or  will  not  answer  directly  to  the 
indictment,  or  information,  (for  treason,  felony,  piracy,  or  misdemeanor,) 
it  is  enacted  by  7  and  8  Geo.  4,  c.  28,  s.  2,  that  in  every  such  case  it  shall 
be  lawful  for  the  court,  if  it  shall  so  think  fit,  to  order  the  proper  officer 
to  enter  a  plea  of  "  not  guilty,"  on  behalf  of  such  person,  and  the  plea 
so  entered,  shall  have  the  same  efiect  as  if  such  person  had  actually  plead- 
ed the  same  (1). 

(1)  U.  SUtes  V.  Hare,  3  Wheelen'  C.  C.  385. 
,  (a)  Eng.  Com.  L.  Rep.  zxzii.  517. 
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Where  the  prisoner  refused  to  plead  on  the  ground  that  he  had  already 
pleaded  to  an  indictment  for  the  same  offence,  (which  had  been  tried  be- 
fore a  court  not  having  jurisdiction,)  it  was  held  that  the  court  might  or- 
der a  plea  of  "  not  guilty,"  to  be  entered  for  him  under  the  above  statute* 
Bitton's  case,  6  C.  and  P.  92  (a). 

Tn  cases  of  insanity,  it  is  enacted  by  the  39  and  40  Geo.  3,  c.  94,  s.  2, 
that  if  a  person  indicted  for  any  offence  appears  insane,  the  court  may, 
on  hi?  arraignment,  order  a  jury  to  be  impanneled  to  try  the  sanity,  and  if 
they  find  him  insane,  may  order  the  finding  to  be  recorded,  and  the  in- 
sane person  to  be  kept  in  custody  till  his  majesty's  pleasure  be  known. 
And  by  the  same  statute,  s.  1>  if  upon  the  trial  for  treason,  murder,  or 
felony,  insanity  at  the  time  of  committing  the  offence  is  given  in  evidence, 
and  the  jury  acquit,  they  must  be  required  to  find  specially  whether  in- 
sane at  the  time  of  the  comnwsion  of  the  offence,  and  whether  he  was 
acquitted  on  that  account ;  and  if  they  find  in  the  affirmative,  the  court 
must  order  him  to  be  kept  in  custody  till  his  majesty's  pleasure  be  known. 

The  above  enactment  applies  to  misdemeanors  as  well  as  to  felonies. 
Little's  case,  Russ.  and  Ry.  430  (6). 

Where  a  party  was  indicted  for  a  misdemeanor  in  uttering  seditious 
words,  and  upon  his  arraignment  refused  to  plead,  and  showed  symptoms 
of  insanity,  and  an  inquest  was  forthwith  taken  under  the  above  statute 
to  try  whether  he  was  insane  or  not.  It  was  held,  1st,  that  the  jury  might 
form  their  own  judgment  of  the  present  state  of  the  defendant's  mind 
from  his  demeanor  while  the  inquest  was  being* taken,  and  might  thereup- 
on find  him  to  be  insane  without  any  evidence  being  given  as  to  his  pre- 
sent state.  *2d.  That  upon  the  prisoner  showing  strong  symp-  [  ''*'212  ] 
toms  of  insanity  in  court  during  the  taking  of  the  inquest,  it  became  un- 
necessary to  ask  him  whether  he  would  cross-examine  the  witnesses  on 
the  inquest,  or  would  offer  any  remarks  on  evidence.  ^Goode's  case,  7  A.« 
and  E.  536  (c). 

A  grand  jury  ought  not  to  ignore  a  bill  on  the  ground  of  insanity,  but 
if  they  believe  that  the  acts  done,  if  committed  by  a  sane  person,  would 
have  amounted  to  the  offence  charged,  it  is  their  duty  to  find  the  bill, 
otherwise  the  court  cannot  order  the  party  to  be  detained  in  custody  un- 
der the  foregoing  act.     Hodges'  case,  8  C.  and  P.  195  (d), 

4 

Postponing  the  trial.]  No  traverse  is  allowed  in  a  case  of  felony,  but 
where  the  courts  d^em  it  necessary  for  the  purposes  of  justice,  they  will 
postpone  the  trial  until  the  next  assizes  or  sessions.  Instances  have  oc- 
curred in  which  a  principal  witness  has  been  of  such  tender  years  and  so 
ignorant  as  not  to  understand  the  nature  and  obligation  of  an  oath,  the 
judge  has  ordered  the  trial  to  be  put  off  until  the  next  assizes,  and  direct- 
ed the  child  in  the  meantime  to  be  instructed  in  religion.  Ante,  p.  115. 
Also  where  it  appears  by  affidavit  that  a  nccessairy  witness  for  the  priso- 
ner is  ill,  Hunter's  case,  3  C.  and  P.  591  («),  or  that  a  witness  for  the  pro- 
secution is  unavoidably  absent,  or  is  kept  out  of  the  way  by  the  contriv- 
ance, or  at  the  instigation  of  the  prisoner,  the  court  will  postpone  the 
trial. 

In  Palmer's  case,  6  C.  and  P.  652  (/),  the  judges  of  the  Central  Crim- 

•  

(a)  Eng.  Com.  L.  Rep.  xiv.  296.    (*)  1  Eng.  C.  C.  430.     (c)  Id.  xxxiv.  15a.    (rf)  Id. 

xxxiv.  350.    (e)  Id.  xiv.  469.    (f)  Id.  xxv.  579. 
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inal  Court  postponed  until  the  next  sesision  the  presentment  of  a  bill  for  a 
capital  offence  to  the  grand  jury,  upon  the  affidavit  of  the .  attorney  for 
the  prosecution,  that  a  witness  whose  evidence,  was  sworn  to  be  material, 
Was  too  ill  to  attend,  and  they  refused  to  refer,  to  the  deposition-  of  the 
witness  to  ascertain  whether  he  deposed  to  material  facts. 

Wherej  in  a  case  of  murder  committed  in  Newcastle-upon-Tyne,  which 
had  created  great  excitement,  a  newspaper  published  in  the  town  had  spo* 
ken  of  the  prisoner  as  the  murderer,  and  several  journals  down-  to  the 
time  of  thcBSsizes  had  published  paragraphs,  implying  oi*  tending  to  show 
'  his  guilt,  and  it  appeared  that  the  jurbrs  at- such  assizes  were  chosen  from 
within  a  circle  of  fifteen  miles  round  Newcastle,  where  such  papers  were 
chiefly  circulated,  Alderson  and  ParkBy  B.  postponed  the  trial  until  the 
following .  assizes.  Bolanfs  case,  Newcastle  Spring  Ass.  1 839,  MS.  See 
also  Jolliffe's  case,  4  T.  R,  285.  ♦ 

In'  no  instances  will  a  trial' be  put  off  on  -account  of  the  absence  of 
witnesses  to  character.     Jones's  case,  8  £ast^  34. 

Where  the  prisoner,  applies  to  postpone  the  trial,  he  will  be  remanded 
and  detained  in  custody  till  the  next  assizes  or- sessions,  or  will  be  admit- 
ted to  bail,  but  he  is  never  required  to  pay  the  costs  of  the  prosecutor.^ 
Hunter's  case,  3.C.  and  P.  591  (a).  Where  t^e  application  is  by  the 
prdsecutor,  the  court  in  its  discretion  will  either  detain  the  prisoner  in 
custody,, or  admit  him  to  bail,  or  discharge  him  on  4iis  own  recognizances. 
Beardmore's  ca8e>,  7  C.  -and  P.  497  (6)  ;  Parish's  case^  Id.  782  (c) ;  Os* 
borne's  case,  Id.  799  (d) ;  see  also  Crowe's  case,  4  C.  and  P.  251  (e).     • 

The  postponement  of  a  trial  sometimes  xiriginates  with  the  court.' 
[  *2L3  J  "'Hi'hus  if  several  be  in  ciistody  for  a  conspiracy  or  other  joint 
misdemeanor,  and  bills  have  been  found,  and  one  or  more  of  them  prefer 
to  take  their  trial  immediately,  and  others  to  traverse,  the  court  will  put  off 
•the  trial  till  the  period  when,  by  the  customary  expiration  of  the  traverse, 
all  the  parties  can  be  tried  together.  See  further,  Diet.  Quart.  Sess.  457, 
4th  ed.        . 

The  right  of  the  court,  to  postpone  the  trial  in  cases  of  misdemeanor,  is 
recognized  by  the  60  Geo.  3. and  1  Geo.  4,  c.  4,  poet. 

Traverse  in  misdemeanors,]  With  respect  to  misdemeanors,  formerly 
the  defendant  was  not.  bound  to  have  the  indictment  against  him  tried  at 
the  same  assizes  or  sessions  at  which  it  was  found,  but  if  he  was  in  custo- 
dy, he  was  called  upon  to  plead  to  the  indictment,  and  be  might  then  tra« 
Terse  it  until  the  next  assizes  or  sessions ;  and  the  same  if  he  was  brought 
in  by  process  during  the  assizes  or  sessions  at  which  the  bill  was  found  ; 
but  if  pot  in  custody  at  the  finding  of  the  bill,  or  if  he  was  hot  brought  in 
by  process  during  the  assizes  or  sessions  at  which  it  waa  found,  but  he  was 
brought  in  or  bound  oyer  by  recognizance  previously  to  some  subsequent 
assizes  or  sessions ;  then  he  was  bound  not  only  to  plead  to  the  indictment, 
but  also  to  be  tried  upon  it  at  such  subsequent  assizes  or  sessions.  Archb. 
Quart.  Sess.  243. 

Now,  it  is  enacted,  by  the  stat.  60  Geo.  3,  and  1  Geo.  4,  c:  4,  (which 
by  s.  10  does  not  extend  to  prosecutions'  by  information  in  the  nature  of 
a  quo  warranto^  or  for  the  non-»repair  of  any  bridge  or  highway),  "  that, 

^ I  —  —  -  -■  '--    —  - 

(«)  Eiif .  Com.  L.  Rep.  xW.  469.    (b)  Id.  uzti.  599.    (e)    Id.  735.      (d)  Id.  741.    (e)  Id. 

xix.  869. 
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where  any  person  shall  be  prosecuted  in  his  majesty's  couris  of  King's 
Bench  (at  Westminster  or  Dublin,)  for  any  misdemeanor,  either  by  infor*- 
mation  or  by  indictment  there  found,  or  removed  into  that  court,  and  sliall 
appear  in  term  time  in  either  of  the  said  courts  respectively,  in  person  to 
answer  to  such  indictment  or  informatioi],  such  defendant,  upon  being 
charged  therewith,  shall  not  be  permitted  to  imparle  to  a  following  term  ; 
but  shall  be  required  to  plead  or  demur  thereto,  withiu  four  days  from  the 
tiooe  of  his  or  her  appearance ;  and  in  default  of  his  or  her  pleading  or 
demurring  within  four  days  as  aforesaid,  judgment  may  be  entered  against 
the  defendant  for  want  of  a  plea ;  and  in  case  such  defendant  shall  appear 
to  such  indictment  or  information  by  his  or  her  clerk  or  attorney  in  court, 
it  shall  not  be  lawful  for  such  defendant  to  imparle  to  a  following  term,  but 
a  rule  requiring  such  defendant  to  pjead  may  forthwith  be  given ;  and  a 
plea  or  demurrer  to  such4ndictn^nt  or  information  enforced,  or  judgment 
by  de&ttlt  entered  thereupon,  in  the  same  manner  as  might  have  been  done 
before  the  passing  of  this  act,  in  cases  where  the  defendant  had  appeared 
to  such  indictment  or  information  by  his  or  her  clerk  in  court,  or  attorney 
in  a  previous  term." 

But  by  sect.  2,  the  court,  or  a  judge,  may  on  sufficient  cause  showOy 
aUow  further  time  for  the  defendant  to  plead  or  demur.^  ^  '     .  ^ 

By  sect*  3,  it  is  enacted,  '^  That  where  any  person  shall  be  prosecuted 
for  any  misdemeanor,  B^  indictment,  at  any  session  of  the  peace,  session 
of  oyer  and  terminer,  great  session,  or  session  of  gaol  delivery,  within 
that  part  of  Great  Britain  called  England,  or  in  ^Ireland,  having  [  *214  ] 
been  committed  to  custody^  or  held  to  bail  to  appear  to  answer  for  such 
offence^  twenty  days  at  the  least  before  the  sessionj  at  which  such  indict- 
ment shall  be  found,  he  or  she  shall  plead  to  such  indictment,  and  trial 
shall  proceed  thereupon  at  such  same  session  of  the  peace,  session  of  oyer 
and  terminer,  great  session,  or  session  of  gaol  delivery,  respectively,  unless 
a  writ  (tf  certiorari  for  removing  such  indictment  into  his  Majesty's  Courts 
of  King's  Bench  at  Westminster  or  in  Dublin,  respectively,  shall  be  deliv- 
ered at  such  session  before  the  jury  shall  be  sworn  for  such  trial."  And 
by  sect  4,  it  ^  enacted,  that  the  writ  of  certiorari  may  issue  as  well  be- 
fore indictment  found  as  after. 

Where  a  person  was  bound  over  (but  within  twenty  days)  to  appear 
at  the  assizes,  Parkey  B.,  held  that  the  above  section  did  not  exempt  him 
from  pleading,  but  only  from  taking  his  trial  at  such  assizes.  Hewson's 
ease,  2  Lew.  C.  C.  277. 

And  by  sect.  5,  it  is  enacted,  ^^  that  where  any.  person  shall  be  prose- 
cuted for  any  misdemeanor,  by  indictment,  at  any  session  of  the  peace, 
session  of  oyer  and  terminer,  great  session,  or  session  of  gaol  delivery, 
within  the  part  of  Great  Britain  called  England,  t>r  in  Ireland,  w^  having 
been  committed  to  custody^  or  held  to  bail  to  appear  to  answer  such  qf- 
fence,  twenty  days  before  the  session,  at  which  such  indictment  shall  be 
found,  but  who  shall  have  been  committed. to  custody,  or  held  to  appear 
to  answer  such  offence  at  some  subsequent  session,  or  shall  have  received 
notice  of  such  indictment  having  been  found,  twenty  days  before  such 
subsequent  session,  he  or  she  shall  plead  to  such  indictment,  at  such  sub- 
sequent session,  and  trial  shall  proceed  thereupon  at  such  same  session  of 
the  peface,  session  of  oyer  and  terminer,  great  session  or  session  of  gaol 
delivery,  respectively^  unless  a  writ  of  certiorari  for  removing  such  indict- 
ment into  his  Majesty's  Courts  of  King's  Bench  at  Westminster  or  in  Dub- 
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lid,  respectively^  ehftU  be  delivered  at  such  Idfttriiieirtioned  semoti,  befwe 
the  jary  shall  be  sworii  forsuch  trial."    -   '    .  ^  -    v 

Where  the  prisoner  had  been  held  to  bail  for  a  rape  more  than  twenty 
days,  bim  the  grand  jury  ignored  the  bill  for  the  capital  offence,  and  found 
one  for  an  assault  witli  intent,  &c. ;  Vcwghan^  B.,  allowed  the  defeodaAt 
to  traverse,  on*  the  ground,  that  he  had  not  been  on  ba^il  for  twenty  days 
on  the  charge  of  misdemeanor.  James's  case,  3  C.  and  P.  232  (a).  So 
where  the  prisonei-,  who  had  been  held  to  bail  to  answer  the  charge  more 
than  twenty  days  before  the  assizes,  was  tried  and  acquitted  for  felonioudy 
cutting,  and  the  judge  ordered  a  fresh  indictment  for  a  common  assault  to 
be  preferred  against  him ;  Gumey,  B.,  held  that  he  was  enlitled  to  trav- 
erse till  the  next  assizes.  William's  case,  i  Moo.  and  Rob.^  503.  See  al- 
so Lee's  case,  2  Lew.  C.  C.  276, 

And  by  l^eet.  7,  it  is  also  provided,  that  the  eourt  at  .any  session  of  liie 
peaces  session  of  oyer  and  termitier,  great  session,  or  session  of  gaol  deliv- 
ery respectively,  upon  sufficient  cause  shown,  may. allow  further  titne  fdr 
pleading  to  the  indictment  or  for  the  trial. 

A  defendant  who  has  the  right,  and  who  intends  to  traverse  im  indiet- 
rn^^nt,  must  appear  in  court  with  two  sufficient  sureties,^ -and-  having  pleid^ 
[  *215  ]  ed  to  th^  indictment,  must  enter  into  a  recognizance  to'*^ppelU'> 
ent^,and  try  his  traverse  at  the  next  assizes  or  sessions  as  the  case.maiy 
be ;  4. Com.  351 ;  and  if  he  intends  to  try  his  traverse  at-  the  ensaii^  as- 
sizes or  sessions,  he  must  serve  the  prosecutor  with  notice  to  that  effect 
according' to  the  practice  of  the  court,  for  otherwise  he  cannot  f(NrCethe 
prosecutor  to  go  to  trial.  MinshalFs  case,  8  C.  and  P.  576  /&).  The 
length  of  notice  to  be  given  before  the  sessions  varies  according  to  the 
practice  of  the  sessions.  At  the  assizes,  ten  days'  notice  is  required; '  In 
one  case,  IAUled^,.J.,  held  that  the  notice  is  only  a  regulation  of  plac- 
tice,  and  is  not  a  condition  precedent,.and  that  if  the  prosecutor  app^u^, 
the  want  of  it  was  cured,  for  he  could  not  be  allowed  to  appear  for  the 
m^re  purpose  of  objecting  to  the  defect  of  notice.  Hobby's  case,*  1*  C. 
and  P.  660  (c)  ;  R.  and  M.  241.  In  a  recent  case,  however,  Lord  Abin- 
ger  ruled  that  the  prosecutor  might  appear  by  counsel  to  Object  to  the  in- 
sufficiency of  the  notice,  without  waiving  the  trregularity.  Feathersloh- 
haugh's  case,  8  C.  and  P.  109  (d). 

Plea.]  By  the  7  &  8  G.  4,  c^  28,8.  1,  it  is  enacted, '' That  if  any 
person  not  having  privilege  of  peerage j  being  arraigned  upon  any  indict- 
ment for  treason,  felony,  or  piracy,  shall  plead  thereto  a  plea  of  not  guilty, 
he*  shall  by  such  plea,  without  any  further  forn>,  be  deemed  to  have  put 
himself  upon  the  country  for  trial,  and  the  court  shall  in  the  usual  tnan- 
ner  order  a  jury  for  the  trial  of  such  person  accordingly.^' 

Where  a  person  pleads  a  plea  of  autrefois  canvUif  the  court  will,  not 
reject  it  on  the  ground  of  informality,  but  will  assign  counsel  to  put  it 
into  a  formal  shape,  and  will  postpone  the  triaU  Chamberlain's  •  case,  6 
C.  arid  P.  93  (€). 

Joinder  of  distinct  offences  in  the  indictment — putting  the  prosecutor 
to  his  ele^ion.]     Although  there  is  no  objection  in  point  of  hiW  to  the 

(a)  Kng.  Com.  L.  R«p.  ziy.  279.    (b)  Id.  zxziy.  532.    (e)  Id.  xi.  517.    (iQ  Id.  igtxiT.  316, 

(e)  Id.  xxv.  299. 
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iofleriion  in  separate  couq48  of  the  same  indictment  of  distinct  felonies  of 
the  same  degree  committed  by  the  same  offender ;  2  Hale,  173,  1.  Leach, 
1103 ;  and  it  is.  neither  a  ground  for  demurrer  nor  arrest  of  judgment : 
Id.;  1  Chit.  C.  L.253;  3  T.  R.  98;  yet  a  prisoner  ought  not  to  be 
chargefl  with  scfveral  felonies  .in  one  indictment.  Where  this  appears  to 
bethe  case,  and  the  fact  is  discovered  before  the  party  has  pleaded,  or 
the  jury  are  chained,  the  Court  in  its  discretion  will  quash  the  indictment ; 
or  if  not  found  out  till  after  the  jury  are  charged,  will  compel  the  prose- 
cutor to  elect  on  which  charge  he  will  proceed.  Young's  t»se,  3  T.  R. 
106,  2  East,  P.  C.  515 ;  2  Camp.  131 ;  3  Camp.  132 ;  2  M.  and  S.  539. 

Where  the  prisoners  were  indicted  in  one  count  as  principals,  and  in 
another  as  receivers,  the  judges  were  unanimously  of  opinion  *lhat  the 
charges  might  legally  be  joined,  but  they  were  equally  divided  on  the 
<|aestioo,  whether  the  prosecutor  should  have  been  put  to  his  election, 
and  thereupon  they  all  agreed  that  directions  should  be  given  to  the  clerks 
of  assize  not  to  put  both  charges  in  the  same  indictment.  Galloway's 
case,  1  Moo.  C.  C.  234(a) ;  Madden's  case,  U.  277  (b).  Where  the 
prisoners  were  charged  in  one  count  with  robbing,  and  a  second  with  an 
assault  with  intent  to  rob,  Parky  J.,  *seemed  to  think  that  the  [  *216  ] 
two  counts  ought  not  to  be  joined  in  the  same  indictment,  and  called 
upon  the  prosecutor  to  elect  on  which  he  would  go  to  the  jury.  Gough's 
case,  I  Moo.  and  R.  71. 

But  a  prisoner  may  be  indicted  as  a  principal  in  the  first  degree  in  one 
count,  and  as  a  principal  in  the  second  degree  in  another  count.  Gray's 
case,  7  C.  and  P.  164  (c).  See  also  Folkes's  case,  1  Moo.  C.  C.  354  (d), 
posty  tit.  Hape.  So  a  receiver  may  be  indicted  as  an  accessary  in  one 
count,  and  for  a  substantive  felony  in  another  count,  and  although  in  his 
discretion  the  judge,  may  put  the  prosecutor  to  his'  election^  he  will  not 
do  so  where  it  is  clear  there  is  oiily  one  offence,-  and  the  joinder  of  the 
counts  capnot  prejudice  the  prisoner.  Austin's  case,  7  C.  and  P.  796  (e). 
See  also  Jervis's  case,  6  C.  and  P.  156(f);  Wheeler's  case,  7  C.  and 
P.  170  (g) ;  Hartall's  case.  Id.  475  {h). 

So  a  party  may  be  charged  in  one  count  with  being  an  accessary  before 
the  fact,  and  in  another  count  with  being  an  accessary  after  the  fact,  to 
the  same  felony,  and  the  prosecutor  cannot  be  called  upon  to  elect  upon 
which  charge  he  will  proceed.  Per  Phrke,  B.  and  Patteson,  J.,  Black- 
son's  case,  8  C.  and  P.  43. 

Where  an  indictment  for  arson  contained  five  counts,  each  of  which 
charged  the  firing  of  a  house  of  a  different  party,  and  it  was  opened  that 
the  five  houses  were  in  a  row,  and  that  one  fire  burnt  them  all.  Erskine^ 
J.  refused}  upon  this  opening,  to  put  the  prosecutor  to  his  election,  as  it 
was  all  one  transaction.  Trueman's  case,  8  C.  and  P«  727  (t). 
-  Counts  for  distinct  misdemeanors  may  be  included  in  the  same  indict- 
ment, provided  the  judgment  be  the  same  for  each  offence.  Young's 
case,  3  T.  R.  98,  106;  Towle's  case,  2  Mansh.  466;  Johnson's  case,  8 
M.  and  S.  539;  Jones's  case,  2  Camp.  130. 

Where,  however,  two  defendants  were  indicted  for  a  conspiracy  and 
also  for  a  libel,  and  at  the  close  of  the  case  for  the  prosecution  there  was 
evidence  against  both  as  to  the  conspiracy,  but  no  evidence  against  one 

(a)  2  Eng.  C.  C.  234/       (b)  Ibid.  277.    (c)  Eng.  Com.  L.  Rep.  xwii.  480.-    (d)  2  Eng • 
C.  C.  354.    («)  Enff.  Com.  L.  Rep.  xxxii.  740.    (f)  Id.  xxr.  330.    (g)  Id.  xxxii.  4«. 
h)  Id.  689.    (t)  Id.  xxxiv.  285. 
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as  to  the  libel ;  Coleridge,  J.,  put  the  prosecutor  to  his  election,  on  which 
charge  he  would  proceed  before  the  counsel  for  the  defendants  entered       f>^ 
upon  their  defence.     Murphy's  case,  8  C.  and  P.  29,7  (a).  Ef 

A  prosecutor  cannot  maintain  two  indictments  for  misdemeanor  for  the  | 
same  transaction,  and  he  must  elect  to  proceed  with  the  one  and  abandon  ' 
the  other.     Britton's  case,  l.Moo.  and  R.  297. 

The  practice  is  the  same  whether  the  indictment  contains  distinct 
counts  charging  different  offences,  or,  as  it  is  more  usually  the  case,  it 
consists  only  of  one  count,  and  several  felonies  are  disclosed  by  the  evi- 
dence, to  each  of  which  the  indictment  is  applicable.  Thus,  upon  an 
indictment  for  receiving  stolen  goods,  if  it  appear  that  the  articles  were 
received  at  different  times,  the  prosecutor  must  elect  as  to  the  receipt  on 
Which  he  will  proceed ;  but  the  mere  probability  that  the  goods  were  sto- 
len, or  received  at  different  times,  is  no  ground  for  putting  the  prosecutor 
to  his  election.  Dunn's  case,  R.  and  M .  146.  Upon  an  indictment  for 
larceny,  it  appeared  that  the  prisoners  had  taken  several  things  out  of  the 
prosecutor's  house  and  pledged  them  on  different  days,  but  whether  they 
were  all  taken  at  once  or  at  different  times,  was  not  known.  It  was  held, 
[  *217  J  by  Alderson,  B.,  that  as  *all  the  articles  might  have  been  stolen 
at  one  time  the  prosecutor  was  not  put  to  his  election.  Hindmarch's 
case.  Hunt's  Supp.  to  Deacon's  C.  L.  1583. 

It  is  not  usual  to  put  the  prosecutor  to  his  election  immediately  upon 
the  case  being  opened.  Wrigglesworth's  case.  Cor.  Aldefaon^  J.,  Hind- 
march's  Supp.  to  Deacon's  C.  L.  1583.  And  aemSle,  that  the  reason  for 
putting  a  prosecutor  to  his  election,  being  that  the  prisoner  may  not  have 
his  attention  divided  between  two  charges,  the  election  ought  to  be  made 
not  merely  before  the  qise  goes  to  the  jury,  as  it  is  sometimes  laid  down, 
•  but  before  the  prisoner  is  called  on  for  his  defence  at  the  latest.     Id. 

T*  Quashing  indictments.]  Where  an  indictment  is  so  defective  that  in 
case  of  conviction  no  judgment  could  be  given,  the  court  will  in  general 
quash  it.  Thus  an  indictment  for  perjury  found  at  sessions  has  been 
quashed,  because  the  sessions  have  no  jurisdiction  of  perjury.  Sainton's 
case,  2  Str.  1088.  See  Hewitt's  case,  R.  and  R.  158  (6).  Rigby'scase, 
S.  C.  and  P.  770  (c).  So  iudict|jpents  have  been  quashed  because  the 
facts  stated  in  them  did  not  amount  to  an  offence  punishable  by  law, 
Burket's  case,.  Andr.  230.     Sermon's  case,  1  Burr.  516,  543. 

Where  the  application  is  on  the  part  of  the  defendant,  the  courts  have 
almost  uniformly  refused  to  quash  an  indictment  when  it  was  preferred  for 
some  great  crime,  such  as  treason  or  felony.  Com.  Dig.  Indictment  (Id.) 
and  see  Johnson's  case,  1  Wils.  325,  forgery,  perjury,  or  subornation  of 
perjury.  Beltoff's  case,  1  Salk.  372,  1  Sid.  54,  1  Vent.  370.  Thomas's 
case,  3  D.  and  R.  621  (d).  They  have  also  refused  to  quash  indictments 
for  cheats,  Orbell's  case,  1  Mod.  42,  for  selling  flour  by  false  weights, 
Crookes'  case,  3  Burr.  1841,  and  for  other  minor  offences,  see  Archb. 
C.  P.  61,  7th  ed.  If  the  application  is  made  on  behalf  of  the  defendant, 
the  court  will  not  grant  it,  unless  the  defect  is  very  clear  and  obvious,  but 
will  leave  him  to  demur.     1  Chitty,  C.  L.  299. 

But  if  the  application  is  on  the  part  of  the  prosecution,  the  court  will 

(b)  Eng.  Com.  L.  Rep.  xxxiv.  397.      (b)  1  Enff.  C.  C.  158.      (e)  Eng.  Com.  L.  Rap. 

xxxiv.  629.    (d)  Id.  xvi.  179. 
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qmsh  the  indictment  in  all  cases  where  it  appears  to  be  so  defectiTe  that 
'>^^d^inj^^  defendant  cannot  be  convicted  on  it,  and  where  the  prosecution** ap- 
Mr  Cb'^  P^^''^  ^^  ^  bona  fide,  and  not  instituted  from  malicious  motives  or  for 
_  oppression.  Where  the  prosecution  is  by  the  attorney-general,  an  appli- 
cation to  quash  the  indictment  is  never  made,  because  he  may  enter  a 
fwUe  prosequi,  which  will  have  the  same  effect.  Slratton's  case,  1  Doug. 
239,240- 

The  application  to  quash  must  be  made  in  the 'court  in  which  the  bill  is 

found,  except  in  cases  of  indictments  at  sessions,  and   in  other  inferior 

•       courts,  in  which   cases  the  application  is  made  to  thtiCourt  oC  Queen's 

Bench,  the  record  being  previously  removed  there  by  certiorari.    Archb. 

C.  L.  62,  iXh  ed. 

The  application,  if  made  on  the  part  of  the  defendant,  must  be  before 
plea  pleaded.  Fost.  231.  Rookwood's  case.  Holt,  684,  4  St.  Trials. 
Where  thb  indictment  had,  upon  the  application  of  the  defendant,  been 
removed  into  the  Court  of  King's  Bench  by  certiorari^  *the  court  [  *218] 
refused  to  entertain  a  motion  by  the  defendant  to  quash  the  indictment 
after  a  forfeiture  of  his  recognizance,  J)y  not  having  carried  the  record 
down  to'trial.     Anon.  I  Salk.  380. 

But  if  the  application  be  on  the  part  of  the  prosecution,  it  seems  it  may 
be  made  at  any  time  before  the  defendant  has  been  actually  tried  upon 
the  indictment.     Webb's  case,  3  Burr.  1468. 

Before  an  application  of  this  kind  on  the  part  of  the  prosecution  is 
granted,  a  new  bill  for  the  same  offence  must  have  been  preferred  against 
the  defendant,  and^found.  Wynn's  case,  2  East,  226.  And  when  the 
court  orders  the  former  indictment  to  be  quashed,  it  is  usually  upon  terms, 
namely,  that  the  prosecutor  shall  pay  to  the  defendant  such  costs  asiie 
may  have  incurred  by  reason  of  such  former  indictment.  Webb's  case,  3 
Burr.  1469;  that  the  second  indictment  shall  stand  in  the  same  plight  and 
condition  to  all  intents  and  purposes  that  the  first  would  have  done  if  i^ 
had  not  been  quashed  ;  Glen's  case,  3  B.  and  Aid.  373  (a),  Webb's  case, 
3  Burr.  1468,  1  W.  Bl.  460 ;  and  (particularly  where  there  has  been  Bny 
vexatious  delay  on  the  part  of  the  prosecution,  3  Burr.  1458,)  that  the 
name  of  the  prosecutor  be  disclosed.  Glen's  case,  supra.  Arch.  C.  L. 
62,  7th  ed. 

No  advantage  can  be  taken  at  nisi  prius  of  the  objection  where  it  fully 
appears  upon  the  record.     Souter's  case,  2  Stark.  N.  P.  423  (b). 

But  where  the  indictment  comes  on  for  trial  as  a  nisi  prius  record,  and 
it  is  found  to  be  so  framed  that  no  judgment  can  be  given  upon  it,  the 
judge,  it  is  said,  will  order  it  to  be  struck  out  of  the  paper,  and  if  the  jury 
have  been  sworn,  will  direct  them  to  be  discharged.  Carr.  Suppl.  C.  L. 
82,  2d  ed.  But  counsel  will  not  be  allowed  to  argue  at  length  at  nisi 
prius,  the  invalidity  of  an  indictment,  for  the  purpose  of  inducing  the  court 
not  to  try  it,  though  it  may  be  convenient  to  permit  them  to  suggest  the 
'  pcHnt.     Abraham's  case,  1  Moody  and  Rob.  7. 

Particulars  of  the  offence,]  Where  an  indictment  for  a  nuisance  con- 
tained twelve  counts,  describing  the  nuisance  in  different  ways,  and  charg- 
ing it  to  have  been  committed  in  different  parishes  and  counties  within 
the  jurisdiction  of  the  Central  Criminal  Court ;  that  court,  on  reading  the 

(a)  Eng.  Com.  L.  Rep.  ▼.  319.    (6)  Id.  'lii.  413. 
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indictment  only  (which  liad  been  removed  by  certiorari)  and  without  affi- 
davit ordei^ed  the  prc^ecutor  to  give  the  defendant  a  note  of  the  several 
acts  of  nuisance  which  he  intended  to  prove.  Curwood's  case,  3  A.  and 
E-  815  (a).      •     -     ■  . 

With  respect  to  particulars  of  the  oflTence  in  cases  of  barratry  and  ero- 
beszlemient,  see  those  titles.- 

C^enifi^  the  case — conversations  and  confessions.].  Where  there  is 
counsel  for  a  prisoner  in  a  case  of  felony,  the  counsel  for  the  prosecution 
ought  always  to  opan  the  case.  Gascoine's  case,  7  C.  and  P.  772  (6).  But 
be  need  not  open  it  if  the  prisoner  has  no  counsel,  Jackson's  case,  Id. 
773  (c),  unless  there  is  some  peculiarity  in  the  circumstances,j:er  Parke, 
b.)  Bowler's  case.  Id.  (d). 

Where  there  is.no  counsel  for  the  prosecution  there  can  be  no  opening, 
as  the  prosecutor  himself  is  never  allowed  personally  to  address  the  jury. 
Brice'scase,  2  B.  and  Aid.  606. 

[♦219]  .*Where  the  counsel  for  the  prosecution  was  proceeding  to 
state,  the  details  of  a  conversation  which  one  of  the  witnesses  had  had 
with  the  prisoner,  upon  an  objection  being  taken,  the  court  said  that  in 
strictness  he  had  a  right  to  pursue  that  course,  Deering^s  case,  5  C.  <&  P. 
165  (e),  7  C.  and  P.  773  (/*),  and  -  the  same  rule  was  laid  down  in  Swat- 
kins's  case,  4  C.  .and  P.  548  (g),  but  the  judges  in  that  case  stated,  that 
the  correct  practice  was  only  to  state  the  general  eflfect  of  the  con  versa* 
tion.  5  C.  and  P.  166,  (n.)  (h).  In  a  later  case,  however,  Parke,  B., 
after  consulting  Alderson,  B.,  ruled  that  with  regard  to  conversations,  the 
fair  course  to  the  prisoner  was  to  state  what  it  was  intended  to  prove. 
Orrell's  case,  MS..  Lane.  Sp.  Ass.  1835 ;  1  Moo.  and  R.  467  ;  Hartel'a 
case^7  C.  and  P.,  733  (i)  ;  Davies's  case.  Id.  785(*).     . 

The  rule  is  different  with  respect  to  confessions  which  it  has  frequently 
been  held,  ought  not  to  be  opened,  as  .they  may  turn  out  to  have  been 
made  under  circumstances  rendering  them  inadmissible  in  evidence.'  Per 
Bosanquet  and  Patteson,  J  J.,  Swatkibs's  case,  4  C.  and  P.  548(Q; 
Hartel's  case,  supra,  {n.)    Per  Parke,  B.,  Davis's  case,  supra. 

9 

Prisoners'*  counsel  act,]  Until  recently,  prisoners  charged  'with  felo- 
ny were  not  allowed  to  make  their  defence  by  counsel,  but  now  by  the  6 
•&  7  Wm.  4,  c.  114,  after  reciting  that  ^'it  is  just  and  reasonable  that 
persons  accused  of  offences  against  the  law  should  be  enabled  to  make 
their  full  answer  and  defence  to  all  that  is  alleged  against  them,"  it  is 
enacted  that  ''  all  persons  tried  for  felony  shall  be  admitted,  after  the  close 
of  the  case  for  the  prosecution,  to  make  full  answer  and  defence  thereto 
by  counsel  learned  in  the  law,  or  by  attorney  in  courts,  where  attorneys 
practice  .as  counsel." 

And  by  ^.2,  '^in  all  cases  of  summary  conviction,  persons  accused 
shall  be  admitted  to  make  their  full  answer  and  defence,  and  to  have  all 
witnesses  examined  and  cross-examined  by  counsel  or  attorney." 

A  prisoner's  counsel,  in  addressing  the  jury,  will  not  be  allowed  to  state 
any  thing  which  he  is  not  in  a  situation  to  prove,  or  which  is  not  already 

-- '  - .  .  - .     ■     ^ 

(a)  Enff.  Com.  L.  Rep.  xxx.  228.  (h)  Id.  xzxii.  729.  (c)  Id.  {£)  Id.  (e)  Id.  xxiv.  257. 
(/)  Id.  xxxii.  730.  {g)  Id.  xix.  590.  {k)  Id.  xxiv.  95.  (t)  Id.  xxxii.  791).  (A)  Id.  736. 
(0  Id.  xix.  620.      . 
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ib  proof  5  neither  will  he  bealloWed  to  state  the  prisoner'^  story  ;**ft)r, 
if  he  employe  counsel,  he  mtiGrt  submit  to  the  roles  which  have  been. es- 
tablished with  respect  to  the  condueting  of  cases -by  counsel/'  Per  Cote- 
ridge^  J.,  Beard's  case,  8  C.  and  P.  142  (a).  And  after  his  counsel  has 
addressed  the  jurjc,  the  prisoner  Will  not  be  permitted  to^make  anyatate- 
menttpthem.     Baucber's  case;.Id.  l4l  (fr),  •       •; 

Where,  hpweyer,  in  a  case  of  shooting  with  intent  to  do  grievoQa  bodily 
harm,  there  was  no  one  present  at  the  committing  of  the  offence- but  the 
prosecutor  and  the  prisoner,  ^cfer^on,  B.,  allowed  the  latter,  under  these 
peculiar  circumstances,  tonic^ke  his  own  statement  before  his  counsel  ad- 
dressed the  jury,  Maling's  case,  8  C.  and  P.  242(c).  And  the  same 
eoiirse  wa^  peritoitted.by  Gurnejf,B.,  in  an6ther  case,  biit  withr an  observal- 
tion  that  it  ought  "l^not  to  be  drawn  into  a  precedent.  Walk-  [  *!220  ] 
ing's  case,  Id.  243  (d);  "  The  general  rule  certainly  ought  to  be,  that  a 
prisoner  defended  by  counsel  should  be  entirely  in  the  hands  of  his  <x>un- 
sel,  and  that  rule  should  not  be  infringed  on  ejccept  in  very  special  case^ 
indeed.'^     Per  Pattesotiy  J.,  Rider's  ^ase,  8  C.  and.  P.  539  (e)t' 

The  third  .and  fourth  clauses  of  the  foregoing  act,  entitling  prisoners  to 
copies  of  the  depositions,  or  to  inspect  them  at  the  trial,  have  already  been 
given,  an/6,  p.  6T. 

At  a  meeting  of  twelve  of  the  judges  for  the  purpose  of  choosing  th^ 
Spring  circuits  of  1337,  (C.  Littledah,  J.,  Bosanquetf  J.,  and  Coleridge, 
J.,  being  abtent  through  indisposition)  the  foNowihg  riiles  of  practioe,  witk 
reference  to  the  above  Btatute,  were  laid  down. 

.  1.  Tbs^t  where  a  witness  for  the  crown  has  made  a  deposifion  before  a 
magistrate  he  cannot,  upon  his  cross-examination  by  the  prisoner^a  counsel^ 
be  asked  whether  he  did  or  did  not  in  his  deposition  make  such  or  such 
a  statement  until  the  deposition  itself  has  been  read,  in  order  to  mflnifest 
whether  such  statement  is  or  is  not  .contained  therein,  and  that  such 
deposition  must  be  read  as  part  bf  the  evidence  of  the  crossHSxamining 
counsel.  •  > 

2.  That  after  siich  deposition  has  been. read,  the  prisoner's  counsel  rnay 
.  proceed  in  his  cro8s*examinati6n  of  the  witness  as  to  any  supposed  con- 
tradiction or  variance  between  the  testimony  of  the  witness  in  court  and 
hi$  fororieir  deposition;  after  which  the  cciunsel  for  the  prosecution  may 
re-exafnine,  and  after  the  prisoner's  coirosel  has  addressed  the  jury,  will 
be  entitled  to  the  reply.  And  in  case  the  counsel  for  the  prisoner  com- 
ments.upon  any  supposed  variances  or  contradiction  without  havfng  read 
the  deposition,  the  Court  may  direct  it  to  be  read,  ^nd  the  counsel  for  the 
prosecution  will  be  entitled  to  reply  upon  it. 

3.  That  the  witness  cannot  in  cross-examination  be  compelled  to  an- 
swer whether  he  did  or  did  not  make  such  or  sQch  a  statement  before  the 
magistrate  until  after  his  deposition  has  been  read,  and  it  appears  that  it 
contains  no  mention  of  such  a  statement.  In  that  event  the  counsel  for 
the  prisoner  may  proceed  with  his  cross-examination  ;  and  if  the  witness 
admits  such  atatements  to  havd  been  niade,  he  may  comment  upon  such 
omission  or  upon  the  effect  of  it  upon  the  other  part  of  his  testimony ;  or, 
if  the  witness  denies  that  he  made  such  statement  the  counsel  for  the 
prisoner  may  then,  if  such  statement  be  material  to  the  matter  in  issue, 

callwitnesses  to  prove  that  he  made  such  statement.    Bu  tin  either  event 

—     --  .     ... ,     ...        I     — ^__^___^_^^.^^_^_^^_^_^^___ 

(a)  Eng.  Ck>in.  L.  Rep.  xzxiy.  328.    (ft)  Id.    (e)  Id.  371.    (d)  Id.    (e)  Id.  621. 
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the  reading  of  the  deposition  is  the  prisoner's  evidenoe,  and  the  counsel 
for  the  prosecution  will  l)e  entitled  to  reply. 

If  the  only  evidence  called  on  the  part  of  the  prisoner  is  evidence  to 
character,  although  the  counsel  for  the  prosecution  is  entitled  to  the  reply, 
it  will  be  a  matter  for  his  discretion  whether  he  will  ^  it  or  not :  cases 
may  occur  in  which  it  may  be  fit  and  proper  so  to  do. 

In  cases  of  pubhc  prosecutions  for  felony,  instituted  by  tl^e  crown,  the 
law  officers  of  the  crown,  and  those  who  represent  them,  are  in  strictness 
[  *22i  ]  ^entitled  to  the  reply,  although  no  evidence  is  produced  on  the 
part  of  the  prisoner. 

The  foregoing  resolutions  of  the  judges  as  to  cross-examining  from  the 
depositions  are  binding  upon  the  prisoners'  counsel ;  but,  it  seems  that  the 
judge  may,  if  he  think  fit,  notwithstanding  those  resolutions,  himself  ques- 
tion a  witness  as  to  any  discrepancy  between  his  deposition  and  his  evi- 
dence at  the  trial.  Edwards'  case,  8  C.  and  P.  26  (a).  Qinere,  whether, 
if  the  judge  does  so,  and  thereby  introduces  new  facts  in  evidence,  the 
counsel  for  the  prosecution  will  have  the  right  to  reply  ?     Id. 

Where  a  witness  admitted  that,  when  'before  the  magistrate,  he  was 
cross-examined  by  the  prisoner's  solicrtor,  the  prisoner's  counsel  was  allow- 
ed to  question  him  as  to  the  answers  he  gave,  on  its  appearing  to  the 
judge  that  no  cross-examination  was  returned  by  the  magistrate.  Id.  Bat 
in  a  more  recent  case,  Erskine^  J.,  said,  he  was  clearly  of  opinion,  that  in 
'  order  to  prove  that  a  witness  did  not  state  a  particular  fact  before  the  mag- 
istrate, the  deposition  itself  must  be  put  in  to  show  what  he  did  state,  and 
that  a  witness  cannot  be  questioned  as  to  what  he  did  or  did  not^state  be- 
fore the  magistrate,  without  first  allowing  him  to  read,  or  having  read  over 
lo  him  his  deposition.    Taylor's  case,  8  C.  and  P.  726  (6). 

Jury,  discharge  q^  If  a  juryman  be  taken  ill,  so  as  to*  be  incapable 
of  attending  through  the  trial,  the  jury  may  be  discharged  and  the  pris- 
oner tried  de  t^ovo,  or  another  juryman  may  be  added  to  the  eleven ;  but 
in  that  case  the  prisoner  should  be  oflfered  his  challenges  over  again,  as  to 
the  eleven,  and  the  eleven  should  be  sworn  de  novo.  Edward's  case, 
Rhss.  and  Ry.  224  (c)  ;  4  Taunt.  309;  2  Leach,  621,  (n.)  So  if  during 
the  trial  the  prisoner  be  taken,  so  ill  that  he  is  incapable  of  remaining  at 
the  bar,  the  judge  may  discharge  the  jury,  and  on  the  prisoner's  recovery 
another  jury  may  be  returned ;  and  the  proceedings  commenced  de  novo. 
The  court,  on  a  trial  for  a  misdemeanor,  doubted  whether  in  such  a  case 
the  consent  of  counsel  was  sufficient  to  justify  the  proceeding  with  the 
trial  in  the  absence  of  the  defendant.  Streek's  case,  coram  Park,  J.,  2 
C.  and  P.  413(d)(1). 

(1)  In  cases  not  capital  where  there  is  no  prospect  of  agreement,  a  juror  may  be  with- 
drawn without  the  defendant's  consent.  Commonwealth  v.  Bowden,  9  Mass.  4194.  Common- 
wealth r.  Wood,  12  Mass.  313.  People  v.  Olcott,  2  Johns.  Ca.  301.  State  v.  Woodruff,  3 
Day's  Cas.  504.    People  v.  Barret  ^  al.,  2  Caines,  100.    People  v.  Denton,  2  Johns.  Cas. 

In  capital  cases  the  court  maj  discharce  a  junr  in*  case  of  necessity.  U.  States  v.  Haskell, 
4  Wash.  C.  C.  Rep.  402.  Commonweiuth  v.  yook,  6  S.  and  R.  5^,  but  mere  inability  to 
*  tignfi  is  not  such  a  case,  nor  does  it  arise  from  the  illness  of  some  of  the  jury,  if  such  illness 
can  be  removed  by  permitting  refreshments,  and  the  court,  against  the  consent  and  prayer  of 
the  prisoner,  refuse  such  re^eshment,  unless  a  majority  of  Uie  jury  a^ree  to  receive  them. 
Commonwealth  r.  Clue,  3  Rawle,  496.  If  under  such  circmnstances  Uie  jury  are  discharg- 
ed, the  defendant  may  plead  it  in  bar  to  another  trial.    Ibid. 

(•)  Eng.  Com.  L.  Rep.  xzziv.  280.    {b)  Id.  604.    («)  1  Eng.  C.  C.  824.    (d)  Eng.  Com.  L. 

Rep.  zii.  196.  . 
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When  the  evidence  on  both  sides  is  closed,  or  after  any  evidence  has 
been  given,  the  jury  cannot  be  discharged  unless  in  case  of  evident  ne- 
cessity, (as  in  the  cases  above  mentioned)  till  they  have  given  in  their  ver- 
dict, but  are  to  consider  of  it  and  deliver  it  in  open  court.  But  the 
judges  may  adjourn  while  the  jury  arc  withdrawn  to  confer,  and  may  re- 
turn to  receive  the  verdict  in  open  courf.  4  Bl.  Com.  360.  And  when 
a  criminal  trial  runs  to  such  length  that  it  cannot  be  concluded  in  one 
day,  the  court,  by  its  own  authority,  may  adjourn  till  next  morning.  But 
the  jury  must  Ije  kept  together,  (at  least  in  a  capital  case)  that  they  may 
have  no  communication  but  with  each  other.  G  T.  R.  527.  Stephens' 
Summary,  313.  It  is  a  general  rule  that  upon  a  criminal  trial  there  can 
be  no  separation  of  the  jury  after  the  evidence  is  entered  upon,  *and  [  *222  j 
before  a  verdict  is  given.  Langhorn's  case,  7  IIow.  St.  Tr.  497.  Har- 
dy's case,  24  Id.  414.  In  the  latter  case,  on  the  first  night  of  the  trials 
beds  were  provided  for  the  jury,  at  the  Old  Bailey,  and  the  court  adjourn- 
ed till  the  next  morning.  On  the  second  night,  with  the  consent  of  the 
counsel  on  both  sides,  the  court  permitted  the  jury  to  pass  the  night  at  a 
tavern,  whither  they  were  conducted  by  the  under-sheriff  and  four  oiBcers 
sworn  to  keep  the  jury.     Id.  572  (1). 

It  is  not  a  sufficient  ground  for  discharging  a  jury,  that  a  material  wit* 
ness  for  the  crown  is  not  acquainted  with  the  nature  of  an  oath,  though 
this  is  discovered  before  any  evidence  is  given.  Wade's  case,  1  Moody, 
C.C.  86  (a),  ante,  p.  118. 

If  it  should  appear  in  the  course  of  a  trial  that  the  prisoner  is  insane, 
the  judge  may  order  the  jury  to  be  discharged,  that  he  may  be  tried  after 
the  recovery  of  his  understanding.  1  Hale,  P.  C.  34,  18  St.  Tr.  411, 
Russ.  an^  Ry.  431,  (n.)  (6). 

On  a  trial  for  manslaughter,  when  it  was  discovered,  aftei  the  swearing 
of  the  jury,  that  the  surgeon  who  had  examined  thQ  body  was  absent,  the 
prisoner  praying  that  the  jury  might  be  dischai^ed ;  they  were  discharged 
accordingly,  and  the  prisoner  was  tried  the  next  day.  Stoke's  case,  6  C. 
and  P.  151  (c). 

Former  coninction.]  By  the  7  and  8  Geo.  4y  c.  28,  s.  11,  for  the  more 
exemplary  punishment  of  offenders  who  commit  felony  after  a  previous 
conviction  for  felony,  it  is  enacted,  '^  that  if  any  person  shall  be  convicted 
of  any  felony,  not  punishable  with  death,  committed  after  a  previous  con- 
viction for  felony,  such  person  shall,  on  such  subsequent  conviction,  be 
liable,  at  the  discretion  of  the  court,  to  be  transported  beyond  the  seas 
for  life,  or  for  any  term  not  less  than  seyen  years,  or  to  be  imprisoned  for 
any  term  not  exceeding  four  years,  and,  if  a  male,  to  be  once,  twice,  or 
thrice  publicly  or  privately  whipped  (if  the  court  shall  so  think  fit),  in  ad- 
dition to  such  imprisonment ;  and  in  an  indictment  for  any  such  felony 
committed  after  a  previous  conviction  for  felony,  it  shall  be  sufficient  to 
state  that  the  offender  was  at  a  certain  time  and  place  convicted  of  felony, 
without  otherwise  describing  the  previous  felony ;  and  a  certificate  con- 

(1)  If  a  jury  in  a  capita!  case  separate  without  ^vin^  a  verdict,  the  prisoner  is  acqaitted. 
State  V.  Garrigues,  1  Hayw.  241.  but  in  Connecticut  it  is  otherwise.  State  v.  Habcock,  1 
Conn.  401.  See  State  v.  Hall,  4  Halst.  236.  U.  States  v.  Fries,  3  Dall.  515.  SUte  v.  An- 
derson, 2  Bailey,  565. 

(«)  2  lEng.  C.  C.  86.     (b)  1  Ibid.  431.     (c)  £ng.  Com.  L.  Rep.zzv.  3i27. 
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tainiog  the  substance  and  effect  only  (omitting  the  formal  part)  of  the  in- 
dictment and  conviction  for  the  previous  felony,  purporting  to  be  signed 
by  the  clerk  of  the  court,  or  other  officer  having  the  custody  of  the  rec^ 
ords  of  the  court  where  the  offender  was  first  convicted,  or  by  the  deputy 
of  such  clerk  or  officer  (for  which  certificate  a  fee  of  six  shillings  and 
eight  pence,  and  no  more  shall  be  demanded  or  taken),  shall,  upon  proof 
of  the  identity  of  the  person  of  the  offender,  be  sufficient  evidence  of  the 
first  conviction,  without  proof  of  the  signature  or  official  character  of  the 
person  appearing  to  have  signed  the  same." 

After  some  discussion  and  difference  of  opinion  amongst  the  judges,  it 
was  settled  that  the .  allegation  of  a  previous  conviction  was  to  be  consid- 
ered as  a  part  of  the  indictment ;  that  the  prisoner,  when  Called  upon  to 
[  "^223  ],  plead,  was  to  plead  to  it  as  such,  and  the  jury  ^'were  to  be  charg- 
ed at  the  outset  of  the  inquiry  with  the  whole  matter  which  they  had  to 
try«  I  Lewin,  C.  C.  148.  And  with  regard  to  the  time  of  proving  a 
previous  conviction,  it  was  held  by  the  judges  that  it  was  to  be  proved  be- 
fore the  prisoner  was  called  upon  for  his  defence.  Jones'  case,  6  C  and 
P.  391  (a). 

Now  by  the  6  and  7  Wm.  4,  c.  Ill,  after  reciting  that  doubts  might  be 
reasonably  entertained  whether  the  practice  upon  the  above  act  was  coja- 
sistent  with  a  fair  and  impartial  inquiry  as  regarded  the  matter  of  the  sub- 
sequent felony,  it  is  enacted,  that  ^'  it  shall-  not  be  .lawful  on  the  trial  of 
any  person  for  any  such  subsequent  felony,  to  charge  the  jury  to  inquire 
concerning  such  previous  conviction,  until  after  they  shall  have  inquired 
Goncernrng  such  subsequent  felony,  and  shall  have  found  such  person 
guilty  of  the  same,  and  whenever,  in  any  indictment,  such  previous  con- 
viction shall  be  stated,  the  reading  of  such  statement  to  the  juiy  as  part  of 
the  indictmeni  shall  be  deferred  until  after  such  finding  as  aforesaid  ;  pro- 
vided nevertheless,  that  if,  upon  the  trial  of  any  person  for  any  such  sub- 
sequent felony  as  aforesaid,  such  person  shall  give  evidence  of  his  or  her 
good  character,  it  shall  be  lawful  for  the  prosecutor  in  answer  thereto,  to 
give  evidence  of  the  indictment  and  conviction  of  such  person  for  the 
previous  felony  before  such  verdict  of  guilty  shall  have  been  returned,  and 
the  jury  shall  inquire  concerning  such  previous  conviction,  for  felony  at  the 
same  time  that  they  inquire  concerning  the  subsequent  felony." 

If  a  prisoner's  counsel  elicit,  on  cross-examination,  from  the  witnesses 
for  the  prosecution,  that  the  prisoner  has  borne  a  good  character,  a  pre- 
vious conviction  may  be  put  in  evidence  against  him,  in  like  manner  as  if 
witnesses  to  his  character  had  been  call^.  Per  Parhe^  B.,  Gadbury'« 
case,  8  C  and  P.  676  (6). 

Trial.]  The  iudges  of  assize  have  authority,  and  ought  to  try- indict- 
ments found  at  the  quarter  sessions,  and  transmitted  to  them  for  trial  by 
the  justices.  Wetherill's  case,  Rnss.  and  Ry.  381  (c) ;  1  Lewin,  C.  C. 
208. 

Verdict.']  If  by  mistake  the  jury  deliver  a  wrong  verdict,  (as  where  it 
is  delivered  without  the  concurrence  of  all)  and  it  is  recorded,  and  a  few 
minutes  elapse  before  they  correct  the  (Mistake,  the  record  of  the  verdict 
may  also  be  corrected.     Parkins'  case,  1  Moody,  C.  C.  46  (</). 

(«)  Eng.  Com.  L.  Rep.  zxv.  463.    (()  Id.  xxziy.  580.    (c)  1  Eng.  C.  C.  381.    (d)  3  Ibid.  46. 
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The  jury  have  a  right  to  find  either  a  general  or  a  special  verdict.  4  BK 
Conn.  361* ;  1  Chitty,  C.  L.  637,  64i.  And  in  a  ca^e  of  felony,  although 
a  judge  may  make  the  suggestion,  he  will  not  direct  the  jury  to  find  spe- 
cial facts^  and  they  may,  if  they  think  proper,  return  a  general  verdict, 
instead  of  finding  special  facts,  with  a  view  to  raise  a  question  of  law. 
Per  Lord  Abinger,  C.B.,  Allday's  8  C.  and  P.  136  (a). 

Judgment.]  By  11  Geo,  4,  and  1  Wm.  4,  c.  70,  s.  9,  it  is  enacted, 
•*'  that  upon  all  trials  for  felonies  or  misdemeanors,  upon  any  re-  [  *224  J 
CQrd  in  the  Court  of  King's  Bench,  judgment  may  be  pronounced  during 
the  sittings  or  assizes  by  the  judge  before  whom  the  verdict  shall  be  taken, 
as  well  upon  the  person  who  shall  have  sufiered  judgment  by  default  or 
confession  upon  the  same  record,  as  upon  those  who  shall  be  tried  and 
convicted,  whether  such  persons  be  present  or  not  in  court,  excepting  only 
wtiere  the  prosecution  shall  be  by  infornFiation  filed  by  leave  of  the  Court 
of  King's  Bench,  or  such  .cases  of  informations  filed  b^  his  majesty's  at- 
tomey^general,  wherein  the  attorney-general  shall  pray  that  the  judgment 
may  Be  postponed ;  and  the  judgment  so  pronounced  shall  be  indorsed 
upon  the  record  of  nisi  priuSy  and  afterwards  entered  upon  the  record  in 
court,  and  shall  be  of  the  same  force  and  effect  as  a  judgment  of  the  court, 
unless  the  court  shall,  within  six  days  after  the  commencement  of  the  ensu- 
ing term,  grant  a  rule  to  show  cause  why  a  new  trial  should  not  be  had, 
or  the  judgment  amended  ;  and  it  shall  be  lawful  for  the  judge  befofe 
whom  the  trial  shall  be  had,  either  to  issue  an  immediate  order  or  warrant 
for  committing  the  defendant  in  execution,  or  to  respite  the  execution  of 
the  judgment,  upon  such  terms  as  he  shall  think  fit,  until  the  sixth  day  of 
the  ensuing  term  ;  and  in  case  imprisonment  shall  be  part  of  the  sentence, 
to  order  the  period  of  imprisonni^nt  to  commence  on  the  day  on  which 
the  party  shall  be  actually  taken  to,  and  confined  in  prison.'^ 

An  offender,  upon  whom  sentence  of  death  has  been  passed,  ought  not, 
while  under  that  sentence,  to  be  brought  up  to  receive  judgment  for 
another  felony,  although  he  was  under  that  sentence  when  he  was  tried 
for  the  other  felony,  and  did  not  plead  his  prior  attainder.  Anon.  Russ. 
and  Ry.  268  (6). 

Where  a  defendant,  having  pleaded  guilty  to  an  indictment,  is  brought 
up  for  judgment,  the  counsel  for  the  crown  is  to  be  heard  before  the  coun- 
sel for  the  defendant,  and  the  affidavits  in  aggravation  are  to  be  read  be- 
fore the  affidavits  in  mitigation.  Dignam's  case,  7  A.  an^  E.  593  (c). 
Contra,  Where  a  verdict  of  guilty  has  been  taken  through  by  consent,  and 
without  evidence.  Caistor's  case,  ib.  594,  (n.)  (d).  Semble,  that  the  rule 
is  not  to  be  varied  where  several  defendants  are  jointly  indicted,  and  some 
suffer  judgment  by  default,  and  others  are  convicted  on  verdict.  And  in 
such  a  case,  where  there  was  no  affidavit  in  aggravation,  but  affidavits 
were  offered  in  mitigation,  the  court  heard  the  counsel  for  the  defendants 
first.     Sutton's  case,  ib.  (e). 

Where  an  erroneous  judgment  is  given  by  an  inferior  court  pn  a  valid 
indictment,  (as  by  passing  sentence  of  transportation  in  a  case  punishable 
only  with  death)  and  the  prisoners  bring  error,  the  Court  of  King's  Bench 
can  neither  pass  the  proper  sentence,  n%r  send  the  record  back  to  the  court 

(«)  Eaff.  Com.  Law  R«p.  zzxit.  337.    (&)  1  Zna.  C.  C.  961.    (e)  Esg.  C«b.  L.  lUp. 
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below,  in  order  that  they  may  do  so,  but  the  judgment  must  be  reversed, 
and  the  prisoners  disciiarged.     Bourne's  case,  7  A.  and  E.  58  (a). 

Recording  judgment  of  death.]  By  tlie  4  Geo.  4,  c.  465  s.  1, 
[  *225  ]  *'*  whenever  any  person  sliall  be  convicted  of  any  felony,  except 
murder,  and  shall,  by  law  be  excluded  the  benefit  of  clergy  in  respect 
thereof,  and  the  court  before  which  such  offender  shall  be  convicted,  shall 
be  of  opinion  that,  under  the  particular  circumstances  of  the  case,  such 
offender  is  a  fit  and  proper  subject  to  be  recommended  for  the  royal  mercy, 
it  shall  and  may  be  lawful  for  such  court,  if  it  shall  think  fit  so  to  do,  4o 
direct  the  proper  officer  then  being  present  in  court,  to  require  and  ask, 
whereupon  such  officer  shall  require  and  ask,  if  such  offender  bath  or 
knowetb  any  thing  to  say  why  judgment  of  death  should  not  be  recorded 
against  such  offender ;  and  in  case  such  offender  shall  not  allege  any  mat- 
ter or  thing  sufficient  in  law  to  arrest  or  bar  such  judgment,  the  court  shall, 
and  may,  and  is  hereby  authorized  to  abstain  from  pronouncing  judgment 
of  death  upon  such  offender  ;  and  instead  of  pronouncing  such  judgpient, 
to  order  the  same  to  be  entered  on  record,  and  thereupon  such  proper 
officer  as  aforesaid  shall,  and  may,  and  is  hereby  authorized  to  enter  judg- 
ment of  death  on  record  against  such  offender,  in  the  usual  and  accus- 
tomed form,  and  in  such  and  the  same  manner  as  is  now  used,  and  as  if 
judgment  of  death  had  actually  been  pronounced  in  open  court  against 
such  offender  by  the  court  before  which  such  offender  shall  have  been 
convicted." 

By  the  recent  act  for  the  better  ordering  of  prisons,  (2  and  3  Vict.  c. 
56,  8.  17,)  offenders  against  whom  sentence  of  death  is  recorded,  may  be 
kept  to  hard  labor  while  they  remain  in  the  gaol  or  bouse  of  correction. 

Ck}8t8,  expenses,  and  rewards.]  As  to  the  costs  and  expenses  of  the 
prosecutor  and  his  witnesses  in  cases  of  felony,  see  the  stat.  7  Geo.  4,  c. 
64,  8.  22,  ofitey  p.  109. 

Where  a  prisoner  did  not  reach  the  assize  town  until  after  the  grand 
jury  were  discharged,  Hullock,  B.,  after  referring  to  the  above  statute,  or- 
dered the  witnesses  their  expenses.  Anon.  1  Lewin,  C.  C.  128.  Where, 
in  consequence  of  the  absence  of  the  prosecutor,  the  trial  was  put  off,  and 
the  prisoner  applied  for  costs,  Littkdaley  J.,  refused  tlie  application,  say- 
ing, that  costs  were  never  allowed  to  a  prisoner  charged  with  felony. 
Cow*s  case,  1  Lewin,  C.  C.  131 ;  4  C.  and  P.  251  (6),  S.  C.  Where  the 
prisoner,  in  a  case  of  felony,  was  at  large  and  did  not  appear,  the  expen- 
ses of  the  prosecutor  and  witness,  who  had  been  bound  over  to  appear  by 
the  coroner,  were  allowed.  Flanning's  case,  1  Lewin,  C.  C.  133 ;  Anon. 
Id.  134.  CFpon  an  indictment  for  felony,  removed  by  (^iorari  into  the 
King's  Bench,  and  tried  at  nisi  prius^  no  costs  can  be  allowed  by  this 
statute  either  there  or  by  the  King's  Bench.  R.  v.  Treasurer  of  Exeter,  5 
M.  and  R.  167. 

The  usual  expenses  of  prosecution  may  be  allowed  by  the  proper  offi- 
cers of  the  court,  but  the  fees  attendant  on  the  examination,  and  the  allow- 
ance to  the  prosecutor  and  his  witnesses,  on  attending  before  the  naagis- 
trate,  can  only  be  allowed  on  the  production  of  the  certificate  mentioned 

in  the  act ;  and  the  court  has  no  power  to  allow  the  expenses  of  witnesses 
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attending  before  the  coroner  previous  *to  the  indictment.  Rees*  case, 
5  C.  and  P.  302(a);  Taylor's  case,  5  C.  and  P.  301  (6). 

It  seems  that  in  general  no  costs  will  be  allowed  before  the  trial  has  ac- 
tually taken  place,  as  when  it  is  postponed.  Hunter's  case,  3  C.  and  P. 
591  (c). 

But  in  a  case  of  murder,  which  was  postponed  until  the  following  assi- 
zes, on  the  application  of  the  prisoner,  and  in  which  the  costs  of  the  pro- 
secution were  very  heavy,  Alderson^  B.,  made  an  order  for  their  payment. 
Bolam's  case,  Newc.  Sp.  Ass.  1839,  MS. 

The  prosecutor  and  his  witnesses  being  bound  over,  attended  at  the 
assizes  and  preferred  an  indictment,  which  was  found.  The  prisoner,  who 
had  been  discharged  by  mistake,  had  absconded.  Mr.  Justice  Taunton 
said,  that  under  the  authority  of  the  word  "  prosecute"  by  the  statute,  he 
thought  be  might  order  the  expenses,  but  that  if  no  bill  had  been  pre- 
ferred, he  thought  he  should  have  had  no  authority.  Robey's  case,  5  C. 
and  P.  552  {d). 

Und^r  the  words  '^  in  otherwise  carrying  on  such  prosecution"  contain- 
ed in  the  7  Geo.  4,  c.  64,  s.  22,  ante^  p.  109,  Lord  Denman,  C.  J.,  al- 
lowed a  small  township  the  extra  expenses  which  had  been  incurred  in 
*  getting  up  the  prosecution ;  the  order  was  drawn  up  for  all  the  expenses 
incurred,  except  the  attendance  of  the  witnesses  before  the  coroner.  Le- 
wen's  case,  2  Lew.  C.  C.  161. 

As  to  the  expenses  in  cases  of  misdemeanor,  see  7  Geo.  4,  c,  64,  s.  23, 
and  7  Wm.  4,  and  1  Vict.  c.  44,  ante,  p.  110. 

An  indictment  for  an  indecent  exposure  of  the  person  before  one  J.  S., 
with  intent  to  provoke  him  to  commit  an  unnatural  crime,  which  had  been 
removed  by  the  defendants  by  certiorari,  is  not  within  the  7  Geo.  4>  c.  64, 
841^,  so  as  to  enable  the  court,  before  whom  it  is  tried,  to  grant  the  costs 
of  the  prosecution.     Anon.  3  N.  and  P.  627. 

Where  an  indictment  was  removed  from  the  sessions  by  certiorari,  at 
the  instance  of  the  prosecutor,  and  tried  at  nisi  prius,  and  the  prosecu- 
tor, who  was  not  under  recc^nizance,  caused  himself  and  his  witnesses 
to  be  subpoenaed  and  paid  their  expenses,  it  was  held  that  neither  the 
court  at  nisi  prius  nor  the  King's  Bench  could  give  costs  under  the  7 
Geo.  4,  s.  23.  Johnson's  case,  Moo.  C.  C.  173  (e)  ;  Richard's  case,  8 
B.  and  C.  420  (/).  In  the  case  of  misdemeanors,  not  within  the  act,  if 
the  defendant  submits  to  a  verdict  on  an  understanding  that  he  shall  not 
be  brought  up  for  judgment,  the  prosecutor  is  not,  without  a  special  agree- 
ment, entitled  to  costs.  Rawson's  case,  2  B.  and  C.  598  (g) ;  1  D.  and 
R.  124,  S.  C. 

The  costs  with  regard  to  indictments  for  nuisances  removed  by  certio- 
rari, are  regulated  by  stat.  3  W.  and  M.  c.  1 1 ,  s.  3,  which  enacts,  that  if 
a  defendant  prosecuting  a  writ  of  certiorari,  (as  mentioned  in  the  act)  be 
convicted,  the  Court  of  King's  Bench  shall  give  reasonable  costs  to  the 
prosecutor,  if  he  be  a  party  grieved,  or  be  a  justice,  dLC.  or  other  civil 
officer,  who  shall  prosecute  for  any  fact  that  concerned  them  as  officers  to 
prosecute  or  present.  Persons  dwelling  near  a  steam  engine,  which  is  a 
nuisance,  have  been  held  to  be  parties  grieved  within  this  act.  Dewsnap's 
case,   16  East,  *194.     The  costs  in  cases  of  nuisances  arising  [  ^27  ] 

la)  Eiif .  Com.  L.  Rep.  xxiy.  331.    (A)  Id.    (e)  Id.  xiv.  469.    {d)  Id.  zziv.  452.    U)  2  Entt. 
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from  the  furnaces  of  steam  engines,  are  governed  by  the  statute  1  and  2 
Geo.  4,  c.  41, 

Made  of  payment  by  the  treasurer  of  the  county,  S^c]  By  the  stat, 
7  Geo.  4,  c.  64,  s.  24,  it  is  enacted,  "  That  every  order  for  payment  to 
any  prosecatorj  or  other  person  as  aforesaid,  shall  be  forthwith  made  out 
and  delivered  by  the  proper  officer  of  the  court  unto  such  prosecutor,  or 
other  person,  upon  being  paid  for  the  same  the  sum  of  one  shilling  for  the 
prosecutor,  and  sixpence  for  each  other  person,  and  no  more,  and  except 
in  the  cases  therein  after  provided  for,  shall  be  made  upon  the  treasurer 
of  the  county,  riding,  or  division  in  which  the  pflence  shall  have  been 
committed,  or  shall  be  supposed  to  have  been  committed,  who  is  thereby 
authorised  and  required  upon  the  sight  of  every  such  order,  forthwith  to 
pay  to  the  person  named  therein,  or  to  any  one  duly  authorised  to  receive 
the  same  on  his  or  her  behalf,  the  money  in  sucli  order  mentioned^  and 
shall  be  allowed  the  same  in  his  accounts." 

With  respect  to  places  that  do  not  contribute  to  any  county  rate.] 
The  Stat.  7  Geo.  4,  c.  64,  s.  25^  after  reciting  that  "  whereas  felonies,  and 
such  misdemeanors  as  are  thereinbefore  enumerated,  may  be  committed 
in  liberties,  franchises,  cities,  towns  and  places  which  do  not  contribute  to 
the  payment  of  a  county  rate,  some  of  which  raise  a  rate  in  the 
nature  of  a  county  rate,  and  others  have  neither  any  such  rate,  nor  any 
fund  applicable  to  similar  purposes,  and  it  is  just  that  such. liberties, 
franchises,  cities,  towns  and  places,  should  be  charged  with  all  costs,  ex- 
penses, and  compensations,  ordered  by  virtue  of  this  act,  in  respect  of 
felonies  and  such  misdemeanors,  committed  therein  respectively,"  enacts 
^^  That  all  sums  directed  to  be  paid  by  virtue  of  this  act,  in  respect  ggf 
felonies,  and  of  such  misdemeanors  as  aforesaid,  committed,  or  supposed 
to  have  been  committed  in  such  liberties,  franchises,  cities,  towns  and 
places,  shall  be  paid  out  of  the  rate  in  the  nature  of  a  county  rate,  or  out 
of  any  fiind  applicable  to  similar  purposes,  where  there  is  such  a  rate  or 
fund,  by  the  treasurer  or  other  officer  having  the  collection  or  disburse- 
ment of  such  rate  or  fund  ;  and  where  there  is  no  such  rate  or  fund  in 
such  liberties,  franchises,  cities,  towns  and  places,  shall  be  paid  out  of  the 
rate  or  fund  for  the  relief  of  the  poor  of  the  parish,  township,  district,  or 
precinct  therein,  where  the  offence  was  committed  or  supposed  to  have  • 
been  committed,  by  the  overseers  or  other  officers  having  the  collection  or 
disbursement  of  such  last  mentioned  rate  or  fund,  and  the  order  of  court 
shall  in  every  such  case  be  directed  to  such  treasurer,  overseers,  or  other 
officers  respectively,  instead  of  the  treasurer  of  the  county,  riding,  or  di- 
vision, as  the  case  may  require." 

Expenses  of  prosecution  for  capital  offences  in  exclusive  jurisdic- 
tion.]  By  stat.  60  Geo.  3,  c.  14,  s.  3,  it  is  provided,  ''  that  in  all  cases  of 
any  commitment  to  the  county  gaol,  under  the  authority  of  this  act,  all  the 
[  *228  J  expenses  to  which  the  county  may  be  put  by  reason  *of  such 
commitment,  together  with  all  such  expenses  of  the  prosecution  and  wit- 
nesses as  the  judge  shall  be  pleased  to  allow,  by  virtue  of  any  law  now  in 
force,  shall  be  borne  and  paid  by  the  said  town,  liberty,  soke  or  place, 
within  which  such  offence  shall  have  been  committed,  in  like  manner  anct 
to  be  raised  by  the  same  means  whereby  such  expenses  would  have 


Practice.  228 

been  raised  and  paid,  if  the  offender  had  been  prosecuted  and  tjried 
within  the  limits  of  such  exclusive  jurisdiction^  and  that  the  judge  or 
court  of  oyer  and  terminer,  and  general  gaol  delivery,  shall. have  full  pow- 
er and  authority  to  make  such  order  touching  such  costs  and  expenses  wm 
such  judge  or  court  shall  deem  proper,  and  also  to  direct  by  whom  and  ia 
wlmt  manner  such  expenses  shall  in  the  first  instance  be  paid  and  borne, 
and  in  what  manner  the  same  shall  be  repaid  and  raised  within  the  limits 
of  such  exclusive  jurisdiction,  in  case  there  be  no  treasurer  or  other  oflc^ 
within  the  same,  who,  by  the  custom  and  usage  of  such  place  ought  to 
pay  the  same  in  the  first  instance." 

'Rewards  far  the  apprehension  of  offenders.]  By  stat.  7  Geo.  4,  c 
64^  s.  28,  it  is  enacted,  '^  That  where  any  person  shall  appear  to  any  court 
of  oyer  and  terminer,  gaol  delivery,  superior  criminal  court  of  it  county, 
palatine,  or  court  of  great  sessions,  to  have  been  active  in  or  towards  the 
apprehension  of  any  person  charged  with  murder,  or  with  feloniously  and 
maliciously  shooting  at,  or  attempting  to  discharge  any  kind  of  loaded 
fire-arms  at  any  other  person,  or  with  stabbing,  cutting,  or  poisoning,  or 
with  administering  any  thing  to  procure  the  miscarriage  of  any  woman,  qr 
with  rape,  or  with  burglary,  or  felonious  house-breaking,  or  with  robbery 
on  the  person,  or  with  arson,  or  with  horse  stealing,  bulkx:k  stealing,  or 
sheep  stealing,  or  with  being  accessary  before  the  fact  to  any  of  the  of^ 
fences  aforesaid,  or  with  receiving  any  stolen  property,  knowing  the  same 
to  have  been  stolen,  every  such  court  is  hereby  authorised  and  empowered, 
in  any  of  the  cases  aforesaid,  to  order  the  sheriff  of  the  county  in  wbicb 
the  offence  shall  have  been  committed,  to  pay  to  the  person  or  peraoDS 
who  shall  appear  to  the  court  to  have  been  active  in  or  towards  the  appre- 
hension of  any  person  charged  with  any  of  the  said  offences,  such  sum  or 
suras  of  money  as  to  the  court  shall  seem  reasonable  and  sufficient,  to 
compensate  such  person  or  persons  for  his,  her,  or  their  expenses,  exertions, 
and  loss  of  time,  in  or  towards  such  apprehension ;  and  where  any  person 
shall  appear  to  any  court  of  sessions  of  the  peace,  ta  have  been  active  io 
or  towards  the  apprehension  of  any  party  charged  with  receiving  stolen 
property,  knowing  the  same  to  have  been  stolen,  such  court,  shall  have 
power  to  order  compensation  to  such  persons,  in  the  same  manner  as  tha 
other  courts  herein  before  mentioned :  provided  always,  that  nothing  herein 
contained  shall  prevent  any  of  the  said  courts  from  also  allowing  to  any 
such  persons,  if  prosecutors  or  witnesses,  such  costs,  expenses,  and  com- 
pensation, as  courts  are  by  this  act  empowered  to  allow  to  prosecutors 
and  witnesses  respectively/' 

With  regard  to  the  offences  to  which  the  above  section  extends,  it 
*was  held  by  HuUocky  that  the  case  of  sacrikge  was  not  included,  [  *229  J 
not  coming  within  the  words  burglary  or  housebreaking.  Robinson's  case, 
iLewin,  C.  C.  129.  And  on  the  authority  of  this  case,  BoUandy  B.  re- 
fused a  similar,  application,  though  both  he  and  Parke,  J,  would  other- 
wise have  been  disposed  to  put  a  different  construction  upon  the  statute, 
ib. 

.  Bat  where  a  woman  was  indicted  for  an  attempt  to  murder  her  child, 
by  suffocating  it,  Patteeony  J.,  allowed  the  constable  his  extra  expenses  in 
apprehending  the  prisoner,  •  being  of  opinion  that  the  case  was  within 
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the  spirit  and  intention  of  the  foregoing  clause,  though  not  within  the 
words.     Durkin's  case,  2  Lew.  C.  C.  163. 

Under  the  word  "  exertions"  in  the  above  clause,  Parke,  B.,  ordered 
a  prosecutor  a  gratuity  of  five  pounds  for  his  courage  in  apprehending 
the  prisoner.     Womersiy's  case,  2  Lew.  C.  C.  162. 

By  the  stat.  7  Geo.  4,  c.  64,  s.  29,  it  is  enacted,  "  That  every  order 
for  rmyment  to  any  person,  in  respect  to  such  apprehension  as  aforesaid, 
shalrbe  forthwith  made  out  and  delivered  by  the  proper  officer  of  the 
court  unto  such  person,  upon  being  paid  for  the  same  the  sum  of  five 
shillings,  and  no  more  ;  and  the  sheritf  of  the  county  for  the  time  being 
is  hereby  authorized  and  required,  upon  sight  of  such  order,  forthwith  to 
pay  to  such  person,  or  to  any  one  duly  authorized  on  his  or  her  behalf, 
the  money  in  such  order  mentioned;  and  every  such  sheriff  may  imme- 
diately apply  for  repayment  of  the  same  to  the  commissioners  of  his  ma- 
jesty's treasury,  who,  upon  inspecting  such  order,  together  with  the  ac- 
quittance of  the  person  entitled  to  receive  the  money  thereon,  shall  forth- 
with order  repayment  to  the  sherifT  of  the  money  so  by  him  paid,  without 
any  fee  or  reward  whatsoever." 

Allowance  to  the  ioidows  and  families  of  persons  killed  in  endeavor- 
ing to  apprehend  offenders.]  By  the  stat.  7  Geo.  4,  c.  64,  s:  30,  it  is 
enacted,  '*  That  if  any  man  shall  happen  to  be  killed  in  endeavoring  to 
apprehend  any  person  who  shall  be  charged  with  any  of  the  offences 
herein  before  last  mentioned,  [in  sect.  2d,J  it  shall  be  lawful  for  the  court 
before  whom  such  person  shall  be  tried,  to  order  the  sheriff  of  the  county 
to  pay  to  the  widow  of  the  man  so  killed,  in  case  he  shall  have  been 
married,  or  to  his  child  or  children  in  case  his  wife  shall  be  dead,  or  to 
his  father  or  mother,  in  case  he  shall  have  left  neither  wife  nor  child, 
such  sum  of  money  as  to  the  court  in  its  discretion  shall  seem  meet ;  and 
the  order  for  payment  of  such  money  shall  be  made  out  and  delivered 
by  the  proper  officer  of  the  court  unto  the  party  entitled  to  receive  the 
same,  or  unto  some  one  on  his  or  her  behalf,  to  be  named  in  such  order 
by  the  direction  of  the  court,  and  every  such  order  shall  be  paid  by  and 
repaid  to  the  sheriff  in  the  manner  herein  before  mentioned,"  [in  the  29th 
section.] 
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Under  this  head  will  be  stated  the  various  statutory  provisions  which 
have  been  lately  made,  with  regard  to  the  venue  in  different  cases,  and 
the  decisions  which  have  occurred  upon  the  construction  of  those  pro- 
visions. Some  few  general  rules  also  relating  to  venue  generally  will  be 
given.  The  law  respecting  venue  in  particular  indictments  will  be  found 
stated  under  the  proper  heads. 

It  may  here  be  mentioned,  that  by  the  2  &  3  Vict.  c.  72,  justices  of 
assize  may  hold  courts  for  a  county  at  large,  and  also  for  any  county  of  a 
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cHf,  ooimiy  ^  a  lown,  borough,  or  other  jurisdioiion  k>caliy.6ttiiaite  wilb- 
in,  or  adfaeent  to,  suob  couoty  at  large,  iu  aoy  court  bouse,  whethor  in 
or  beloogiog  to  aucb  ooiAnty  at  large,  or  any  such  cwnty  of  a  city, 
&^ ;  and  may  from  tiiua  to  time  adjourn  such  courts  frqai  tfaa  court 
bouse  wfaei^n  they  shall  be  then  holding  the  same,  to  such  other  court 
bouse  aa  4hey  may  deem  convenient.  But  po  court  is  to  be  held  in  any 
place  more  than  three  miles  distant  from  the  county,  &a:.,  for  which  suob 
court  is  hidden. 
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{igfencee  committed  an  the  boundaries  of  counties,  or  jHtrtiy  in  one 
€9uniff  and  partly  in  another.]  By  stat.  7  Geo.  4,  c.  64,  s.  12,  (repeal- 
ing &9  Geo.  3,  c.  96y)  it  is  enacted,  that,  ''where  any  felony  or  misde- 
meanor shall  be  committed  on  the  boundary  or  boundaries  of  two  or 
more  counties,  or  within  the  distance  of  five  hundred  yards  of  any  such 
boundaey.or  boundaries,  or  shall  be  begun  in  one  county  and  completed 
ID  another,  every  such  felony  or  misdemeanor  may  be  dealt  with,  inquired 
of,  tried,  determined,  and  punished,  in  any  of  the  said  counties,  in  the 
«ame  manner  as  if  it  had  been  actually  and  wholly  committed  therein.'' 

•^It  has  been  held,  that  this  section  does  not  extend  to  trials  in  [  *2Bl  ] 
Jiffltted  jurisdictions,  but  only  to  county  trials.  Welsh's  caa^,  1  Moody> 
C.C.  175(a). 

■ 

Cffenoes  commuted  in  detached  parts  of  cotm^i^.]  By  the  2  and  8 
Vict.  c.  82,  s.  1,  justices  of  the  peace  for  any  county  may  act  as  justices 
in  all  things  relating  to  any  detached  part  of  any  other  county,  which  is 
«urrouuded  in  whole  or  in  part  by  tlie  county  for  which  such  justices  act, 
and  all  offenders  in  such  detached  part  may  be  committed  for  trial,  tried, 
convicted,  and  sentenced,  and  judgment  and  execution  may  be  had  upon 
-them  in  like  manner  as  if  such  detached  part  were  to  all  intents  and  pur- 
poses part  of  the  county  for  which  such  justices  act. 

By  s.  2,  the  expenses  of  prosecuting  offenders  committed  from  the  de- 
tached part  of  any  county  are  to  be  repaid  by  the  county  to  which  such 
detached  part  belongs,  in  the  manner  therein  prescribed. 

Offences  committed  on  persons  or  property  in  coaches  employed  on 
joumieSy  or  in  vessels  employed  in  inland  navigation.]  By  the  stat.  7 
Geo.  4,  c.  64,  s.  13,  for  the  more  effectual  prosecution  of  offences  com- 
mitted during  journies  from  place  to  place,  it  is  enacted,  ''  that  where  any 
felony  or  misdemeanor  shall  be  comirnitted  on  any  person,  or  on  or  in  re- 
spect of  any  property  in  or  upon  any  coach,  wagon,  cart,  or  other  car- 
- '   '       '  '    •      -  • 

(a)  2  Eng.  C.  C.  175. 
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rkge  whatever,  employed  in  any  journey,  or  shall  be  committed  on  any 
person,  or  on  or  in  respect  of  any  property  on  board  any  vessel  whatever, 
employed  in  any  voyage  or  journey  upon  any  navigable  riyer,  canal,  or  in** 
land  navigation,  such  felony  or  misdemeanor  may  be  dealt  with,  inquired 
of,  tried,  determined,  and  punished  in  any  county  through  any  part  where- 
of such  coach,  wagon,  cart,  carriage,  or  vessel  shall  have  passed  in  the 
course  of  the  journey  or  voyage,  during  which  such  felony  or  misdemean- 
or shall  have  been  committed,  in  the  same  manner  as  if  it  had  been  ac- 
tually committed  in  such  county  ;  and  in  all  cases  where  the  side,  centre, 
or  other  part  of  any  highway,  or  the  side,  bank,  centre,  or  other  part  of 
any  such  river,  canal,  or  navigation  shall  constitute  the  boundary  of  any 
two  counties,  such  felony  or  misdemeanor  may  be  dealt  with,  inquired  of, 
tried,  determined,  and  punished  in  either  of  the  said  counties  through  or 
adjoining  to,  or  by  the  boundary  of  any  part  whereof  such  coach,  wagon, 
cart,  carriage,  or  vessel  shall  have  passed  in  the  course  of  the  journey  or 
voyage,  during  which  such  felony  or  misdemeanor  shall  have  been  com- 
mitted, in  the  same  manner  as  if  it  had  been  actually  committed  in  such 
county."    ^ 

Th^  offence  must  be  comnntted  ''  in  or  upon  the  coach,"  to  bring  it 
within  the  above  act ;  therefore,  where  a  guard  of  a  coach  on  changing 
horses  near  Penrith,  carried  a  parcel  to  a  privy,  and  while  there,  took  two 
sovereigns  from  it ;  Park€,  B.,  held,  that  he  must  be  tried  in  Westmore^ 
land.     Sharpens  case,  2  Lew.  C.  C.  233. 

Offences  committed  in  the'  county  of  a  city  or  town  corporate,]  By 
Stat.  38  Geo.  3,  c.  52,  s.  2,  it  shall  be  lawful  for  any  prosecutor  to 
[  ''^232  ]  ''^prefer  his  bill  of  indictment  for  any  oflfence  committed  or  charg- 
ed to  be  committed  within  the  county  of  any  city  or  town  corporate,  to 
the  jury  of  the  county  next  adjoining  to  the  county  of  such  city  or  town 
corporate,  sworn  and  charged  to  inquire  for  the  king  for  the  body  of  such 
adjoining  county,  at  any  session  of  oyer  and  terminer,  or  general  gaol  de- 
livery, and  every  bill  of  indictment  found  to  be  a  true  bill  by  such  jury^ 
shall  be  valid  and  effectual  in  law,  as  if  the  same  had  been  found  to  be  a 
true  bill  by  any  jury,  sworn  and  charged  to  inquire  for  the  king  for  the 
body  of  the  county  of  such  city  or  town  corporate. 

Notwithstanding  this  statute,  if  the  offence  was  in  fact  committed  in 
the  county  of  a  city  or  town  corporate,  it  must  be  so  stated  in  the  indict- 
ment, though  the  bill  is  found  in  the  adjoining  county.  Mellor^s  case, 
Russ.  and  Ry.  144  (a).  It  need  not  be  averred  in  the  indictment,  that  the 
county  where  the  bill  is  found  is  the  next  adjoining  county.  When  the 
record  is  regularly  drawn  up,  it  may  appear  in  the  memorandum  of  cap- 
tion.    Goff 's  case,  Russ.  and  Ry.  179  (i). 

If  the  indictment  has  been  found  by  a  grand  jury  of  the  county  of  a 
city,  &c.  any  court  of  oyer  and  terminer,  or  gaol  delivery,  may,  at  th^ 
prayer  of  the  defendant,  order  the  defendant  to  be  removed  by  habeas 
corpus  to  the  gaol  of  the  next  adjoining  county,  and  the  trial  shall  take 
place  before  a  jury  of  the  such  adjoining  county.  38  Geo.  3,  c.  52,  s.  3. 
The  court  before  which  the  offender  is  tried  and  convicted,  may  order  the 
judgment  to  be  executed  either  in  the  same  county  or  in  the  county  of  a 

city  in  which  tlie  offence  was  committed.     51  Geo.  3,  c.  100,  s.  1.     As 

y,   -■.■     ■  ^.. ■■      ■  ■,,■■■-■,     ^    I  ■■  I  • »  - ,..  ,     .I...        — 

(a)  1  Eng,  C.  C.  144.    (b)  Ibid.  179. 
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to  the  expenses  in  these  cases,  see  38  Geo.  3,  c.  5?,  s.  8,  51  Geo.  3,  c. 
100,  s.  2,  60  Geo.  3,  c.  14,  s.  3,  7  Geo.  4,  c.  64,  s.  25,  5  and  6  Wm. 
4,  c.  76,  ss.  113,  114. 

Where  an  application  was  made  under  the  above  statute,  to  have  an  in- 
dictment for  a  misdemeanor,  found  by  a  grand  jury  of  the  county  of  the 
city  of  York,  tried  in  the  county  of  York,  Park,  J.,  was  of  opinion  that 
it  would  be  necessary  for  the  bail  to  surrender  the  defendant  to  the  cus- 
tody of  the  city  gaoler,  and  that  a  habeas  corpus  should  then  issue  to 
bring  up  the  body,  and  that  the  judge  should  then  commit  him  to  the 
county  gaol.  The  clerk  of  the  arraigns  produced  the  indictment  and 
recognizances,  and  the  judge  (pursuant  to  the  terms  of  the  act)  made  an 
order  to  have  them  filed  amongst  those  of  the  county.  Roubattel's  case, 
1  Lewin,  C.  C.  278. 

London,  Westminster,  and  the  borough  of  Southwark  are  excepted  out  of 
the  38  Geo.  3 ;  but  so  much  of  that  statute  as  also  excepted  Bristol,  Ches- 
ter, and  Exeter  is  repealed  by  the  5  and  6  Wm.  4,  c.  76,  s.  109.  By  the 
latter  act,  Berwick-upon-Tweed  is  to  be  taken  to  be  a  town  corporate, 
within  the  38  Geo.  3. 

Offences  commitied  in  Wales.]  In  case  of  offences  committed  in 
Wales,  the  venue  might  formerly  have  been  laid  in  the  next  adjoining 
English  county,  by  the  stat.  26  H.  8,  c.  6,  s.  ^  which  was  held  to  extend 
to  felonies  created  after  its  enactment.  Wyndham's  case,  Russ.  and  Ry. 
197  (a).  But  that  statute  is  impliedly  repealed  by  the  11  Geo.  4,  and  1 
Wm.  4,  c.  70,  8.  14,  and  now,  in  indictments  for  *oflrences  com-  [*233  ] 
mitted  in  Wales,  the  venue  must,  as  in  England,  be  laid  in  the  county  in 
which  the  offence  is  committed,  unless  otherwise  provided  for  by  statute. 
Archb.  C.  L.  18,  7th  ed. 

Offences  committed  at  sea,  or  within  the  jurisdiction  of  the  Admiral- 
tjf.]  By  28  H.  8,  c.  15,  all  treasons,  felonies,  robberies,  murders,  and 
confederacies  thereafter  to  be  committed  in  or  upon  the  sea,  or  in  any 
other  haven,  river,  creek,  or  place  where  the  admiral  or  admirals  have  or 
pretend  to  have  power,  authority,  of  jurisdiction,  shall  be  inquired,  tried, 
beard,  determined,  and  judged,  in  such  shires  and  places  in  the  realm,  as 
shall  be  limited  by  the  king's  commission  or  commissions  to  be  directed 
for  the  same  in  the  like  form^and  condition,  as  if  such  offence  or  offences 
bad  been  committed  or  done  in  or  upon  the  land. 

This  statute  being  thought  not  to  extend  to  felonies  created  subsequently 
by  statute,  the  following  act  was  passed  to  provide  for  these  cases. 

By  Stat.  39  Geo.  3,  c  37,  s.  1 ,  all  and  every  offence  and  offences, 
which,  after  the  passing  of  that  act  shall  be  committed  upon  the  high  seas, 
out  of  the  body  of  any  county  of  this  realm  shall  be,  and  they  are  declared 
to  be  of  the  same  nature  respectively,  and  to  be  liable  to  the  same  punish- 
ment respectively,  as  if  they  had  been  committed  upon  the  shore,  and  shall 
be  inquired  of,  heard,  tried,  and  determined,  and  adjudged  in  the  same 
nianDer  as  treasons,  felonies,  murders,  and  confederacies  are  directed  to 
be  tried  by  the  26  H.  8. 

By  the  larceny  act,  7  and  8  Geo.  4,  c.  29,  s.  77,  where  any  felony  or 
misdemeanor,  punishable  under  that  act,  shall  be  committed  within  the 

(a)  1  £ng.  C.  C.  197. 
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jurmdicfion  of  the  admiralty  of  England,  the  same  shall  be.doa}!  with,  in* 
quired  of,  tried,  and  determined  in  the  same  manner  as  any  other  tekmy 
or  misdemeanor  committed  within  that  jurisdiction.  Similar-  provisiona 
are  contained  in  the  malicious  injuries  act,  7  and  8  Geo.  4,  e.  30,  s^  43  ; 
the  act  providing  for  offences  against  the  person^  9  Geo.  4,  c.  31,  s.  33, 
and  the  recent  statutes  of  the  1 1  Geo.  4,  and  I  W.m.  4,  c  66,  s.  27, 
7  Wm.  4,  and  1  Vict.  c.  85,  s.  10,  7  Wm.  4,  aiid  1  Vict.  c.  86,  s.  10, 
7  Wm.  4,  and  1  Vict.  c.  87,  s.  13,  and  7  Wm.  4,  and  1  Vict.  c.  89,  s.  14. 

It  is  often  a  question  of  some  difficulty,  whether  an  offence  was  com- 
mitted within  the  jurisdiction  of  the  admiralty.  With  regard  to  the  sea 
shore,  it  is  clear  that  the  common  law  and  the  admiralty  have  alternate  jo* 
risdiction  between  high  and  low  water  mark.  3  Inst.  113,  2  Hale,  P.  C, 
17.  Therefore  if  a  man  be  wounded  on  the  sea,  or  a  creek  of  the  sea,  at 
high-water,  and  on  the  reflux  of  the  tide,  dies  on  the  spot  which  the  water 
had  covered,  the  admiralty  has  no  jurisdiction  of  this  felony.  Lacie'a 
case,  2  Hale,  P.  C.  19.     Bingham's  case,  2  Co.  93,  a. 

The  following  authorities  collected  by  Mr.  East,  are  referred  to  by  Mr. 
Serjeant  Russell,  as  containing  the  general  rules  upon  the  subject  of  thead-' 
miralty  jurisdiction.  In  general,  it  is  said  that  such  partsof  the  rivers,  arms, 
[  *234  ]  and  creeks  are  deemed  to  be  within  the  ''^bodies  of  counties,  where 
person^  can  see  from  one  side  to  the  other.  Lord  Hale>  in  his  Treatise 
De  Jure  Maris,  says,  that  the  arm  or  branch  of  the  sea,  which  lies  within 
the  fauces  terra,  where  a  man  may  reasonably  discern  between  share  and 
shore,  is  or  at  least  may  be  within  the  body  of  a  county.  Hawkins,  how- 
ever, considers  the  line  more  accurately  confined,  by  other  authorities,  to 
such  parts  of  the  sea,  where  a  man  standing  on  the  one  side  of  the  land 
may  see  what  is  done  on  the  other,''and  the  reason  assigned  by  LordCk>ke 
in  the  Admiralty  case,  (13  Co.  52,)  in  support  of  the  county  coroner's  ju- 
risdiction, when  a  man  is  killed  in  such  places,  because  the  county  may 
weU  know  it,  seems  rather  to  support  the  more  limited  construction.  But 
at  least,  when  there  is  any  doubt,  the  jurisdiction  of  the  common  law 
ought  to  be  prefjsrred.     2  East,  P.  C,  804.     1  Russell,  108. 

In  the  followihg  case  the  common  law  and  the  admiralty  were^heM  to 
have  concurrent  jurisdiction  in  a  haven.  A  murder  was  committed  ta 
Milford  Haven,  seven  or  eight  miles  from  the  river's  mouth,  and  sixteen 
miles  below  any  bridge  across  the  river ;  the  passage  where  the  murder 
YfjBifi  committed  was  about  three  miles  across,  and  the  place  itself  about 
twenty-three  feet  deep,  and  never  known  to  be  dry  but  at  very  low  tides. 
Sloops  and  cutters  of  one  hundred  tons  were  able  to  navigate  where  the 
body  was  found,  and  nearly  opposite  the  place  men-of-war  were  aUe  to 
ride  at  anchor.  The  deputy  vice  admiral  of  Pembrokeshire  had  of  kte 
employed  his  bailiff  to  execute  process  in  that  part  of  the  haven.  The 
judges  were  unanimously  of  opinion  that  the  trial  was  rightly  had  at  the 
admiralty  sessions,  though  the  place  was  within  the  body  of  the  county  of 
Pembroke,  and  the  courts  of  common  law  had  concurrent  jarisdictioo* 
During  the  discussion,  the  construction  of  the  statute  28  H.  8,  c.  16,  by 
Lord  Hide  was  much  preferred  to  the  doctrine  of  Lord  Coke  in  his  loaiti- 
tutes,  (3  Inst.  Ill,  4  Inst.  134,)  and  most  if  not  all  the  judges  seemed  to 
think  that  the  common  law  had  a  concurrent  jurisdiction  in  this  haveD^ 
and  in  other  havens,  creeks,  and  rivers  of  this  realm.  Bruce's  ca8e>  S 
Leach,  1093,  Russ.  and  Ry.  243  (a)  ;  Anon.  1  Lewin,  C.  C.  242. 

(a)  1  Eng.  C.  C.  843. 
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Tile  l^noes -aboye  mentioned  are  inquired,  of/ tried^  and  determined 
before  the  jedge  of  the '  Admiralty  Court  and  two  of  the  judges  of  the  coin- ' 
mon  law  i^urts  undier  a  commission  of  oyer  and  termiher ;  and  in  the  in-' 
dictment,  no  county  is  inserted  in  the  mamin  as  vemie,  but,  instead  of  it, ' 
merely  the  words  '?  Admiralty  of  England.       Arch.  C.  L.  20,  7tti  ed. 

Bat  by  the  Central  Criminal  Court  Act,  4  and.  5  Wni.  4,  c.  a6,  s.  22,  it 
10  enacted,  that  it  shall  and  may  be  lawful  for.  the  justices  and  judges  of 
oyer  and  terminer,  and  gaol  delivery,  to  be  named  in  and  appointed  by  the  . 
commissioners  to  be  issued  under  the  authority  of  the  act,  or  any  two  or 
more  of  them  to  inquire  of,  hear,  and  determine  any  offence  or  offences 
committed,  or  alleged  to  have  beefi  committed  on  the  high  seas,  or  other 
places  within  the  jurisdiction  of  England,  and  to  deliver  the  gaol  of  New- 
gate of  any  person  or  persons  committed  to,  or  detained  therein  for  any 
oflence  or  *offences  alleged  to  have  been  done  or  committed  [  *235  ] 
upon  the  high  seas  within  the  jurisdiction  of  the  Admiralty  of  England  ;  and 
all  indictments  found,  and  trials  and  other  proceedings  had  and  taken  by 
and  before  the  said  justices  and  judges  shall  be  valid'  and  effectual  to  all 
intents  and  purposes  whatsoever.  The  same  section  enables  the  justices 
and  judges  to  order  the  payment  of  costs  in  the  manner  prescribed  by  the 
Btat..7  Geo.  4,  c.  64,  antey  p.  109. 

Where  a  prisoner  was  convicted  at  the  Central  Crimibal  Court  of  lar- 
ceny out  of  a  vessel  lying  in  a  river  at  Wampu,  in  China,  twentyor  thirty 
miles  from  the  sea,  the  prosecutor  gave  no  evidence  as  to  the  tide  flowing 
or  otherwise  where  the  ship  lay,  but  the  judges  held  that  the  conviction 
was  right,  the  place  being  one  where  great  ships  go.  Allen's  case,  1  M66. 
C.  C.  494  (a). 

For  offences  against  the  customs,  committed  on  the  high  seas,  the  venue 
may  be  laid  in  the  county  into  which  the  offender  is  taken,  and  if  he  be 
taken  to  a  city,  borough,  &c.,  then  in  the  county  in  which  such  city  or 
borough  is  situate.  3  &  4  Wm.  4,  c.  53,  s.  77.  See  R.  v.  Nunn,  8  B. 
and  C.  644  (6),  3  M.  and  R.  75. 

OfflmcBB  againfit  iht  excise,  customs,  stamps,  Sfc]  In  indictments 
for  resisting  or  assaulting  officers  of  the  excise,  7  and  8  Geo.  4,  c.  53,  s» 
43,  or  for  c^ences  ^igainst  the  revenue  of  the  customs,  3  and  4  Wm.  4, 
c«  63,  B.  122,  the  venue  may  be  laid  in  any  county.  As  to  offences 
against  the  customs  committed  on  the  high  seas,  vide  3  and  4  Wm.  4,  c» 
58,  a.  77,  ante,  p.  234. 

It)  indictments  for  offences  agamst  the  stamp  duties,  the  venue  may  be 
laid  either  in  the  county  where  the  offence  was  committi^d,  or  in  the  county 
in  whioh  the  parties  accused  or  any  of  them  shall  have  been  apprehended. 
58  Geo.  3,  c.  108,  s.  21. 

Venue  and  jurisdiction  of  the  New  Central  Criminal  Court,]  By 
the  4  and  5  Wm.  4,  c.  36,  s.  2,  the  jurisdiction  of  the  new  Central  Crimi- 
nal Court  extends  over  all  offences  committed  within  the  city  of  London 
and  county  of  Middlesex,  and  those  parts  of  the  counties  of  Essex,  Kent, 
and  Surrey,  within  the  parishes  of  Barking,  East  Ham,  West  Ham,  Little 
Uford,  Low  Layton,  Wakhamstow,  Wamstead,  St.  Mary  Woodford,  and 
Chingford,  in  ti;^  county  of  Essex ;  Charlton,  Lee,  Lewisham,  Greenwich, 
— ^  ■  ,  ■     .  ,  ' 

<«)  2  Bug.  C.  C.494.    (h)  Eng.  Com.  L.  Rep.  zr.  325. 
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Woolwich,  Eltham,  Plutnstead,  St.  NichoIaB  Deptford,  that  part  of  St. 
Paul  Deptford  which  is  within  the  said  county  of  Kent,  the  liberty  of 
Kidbrook  and  the  hacniet  of  Mottingham  in  the  county  of  Kent ;  and  the 
borough  of  Southwark,  the  parishes  of  Battersea,  Bermondsey,  Camber- 
well,  Chrislchurch,  Clapham,  Lambeth,  St.  Mai:y  Newington,  Rotherhithe, 
Streatham,  Barnes,  Putney,  and  that  part  of  St.  Paul  Deptford  which  is 
within  the  said  county  of  Surrey,  Tooting,  Graveney,  Wandsworth,  Mer- 
ton,  Mortiake,  Kew,  Richmond,  Wimbledon,  the  clink  liberty,  and  the 
district  of  Lambeth  palace  in  the  county  of  Surrey. 

By  s.  3,  the  district  situated  within  the  limits  of  the  jurisdiction  therein- 
{  *^6  ]  before  established  is  to  be  deemed  one  county  for  all  ^purposes 
of  venue,  local  description,  trial,  judgment  and  execution  not  therein 
specially  provided  for ;  and  in  all  indictments  and  presentments  the  venue 
laid  in  the  margin  shall  be  "  Central  Criminal  Court  to  wit,"  and  all 
offences  and  material  facts  are  to  be  laid  to  have  been  committed  and 
averred  to  have  taken  place  ^*  within  the  jurisdiction  of  the  said  court." 

Where  an  i  indictment  for  misdemeanor  was  preferred  at  the  Central 
Criminal  Court,  and  the  marginal  venue  was,  "  Central  Criminal  Court  to 
wit,"  and  in  the  body  of  the  indictment  the  facts  were  stated  to  have  taken 
place  ^'at  ttie  parish  of  St.  Mary,  Lambeth,  Surrey,  within  the  jurisdic- 
tion of  the  said  court."  The  indictment  being  removed  by  certiorari^  it 
was  held  that  the  trial  must  be  at  the  assizes  for  Surrey.  Connop's  case, 
4  A.  and  E.  942  (a). 

Want  of  a  proper  venue^  when  cured.]  By  stat.  7  Geo.  4,  c.  64,  s. 
20,  no  judgment  upon  any  indictment  or  information  for  any  felony  or 
misdemeanor,  whether  after  verdict  or  outlawry,  or  by  confession,  default, 
or  otherwise,  shall  be  stayed  or  reversed  for  want  of  a  proper  or  perfect 
venue,  where  the  court  shall  appear  by  the  indictment  or  information  to 
have  bad  jurisdiction  over  the  offence. 

Change  of  venue.]  Where  a  fair  and  impartial  trial  cannot  be  had  in 
the  county  where  the  venue  is  laid,  the  Court  of  King's  Benck  (the  in- 
dictment being  removed  thither  by  certiorari)  will,  upon  an  affidavit  stat- 
ing that  fact,  {)ermit  a  suggestion  to  be  entered  on  the  record,  so  that  the 
trial  may  be  had  in  an  adjacent  county.  Good  ground  must  be  stated  in 
the  affidavit,  for  the  belief  that  a  fair  trial  cannot  be  had.  Clendon's  case, 
2  Str.  91 L  Harris's  case,  3  Burr.  1330.  1  W.  Bl.  378.  Arcbb.  C.  L, 
26,  4th  ed.  The  suggestion  need  not  state  the  facts  from  which  the  in- 
ference is  drawn,  that  a  fair  trial  cannot  be  had.  Hunt's  case,  3  B.  and 
A.  444  (6).  This  suggestion  when  entered,  is  not  traversable.  1  Chitty 
C.  L.  201.  And  the  venue  in  the  indictment  remains  the  same,  the  place 
of  trial  alone  being  changed.     Ibid. 

It  is  only,  however,  in  case  of  misdemeanor,  that  the  Court  of  King's 
Bench  will,  in  general,  award  a  venire  to  try  in  a  foreign  county,  though 
cases  may  occur  in  which  the  court  would  change  the  venue  in  felony. 
Holden's  case,  5  B.  and  Ad.  347  (c) ;  2  Nev.  and  M.  167.  And  even  in 
cases  of  misdemeanor,  the  court  has  not  exercised  its  discretionary  power, 
unless  there  has  been  some  peculiar  reason,  v<4)ich  made  the  case  almost 

one  of  necessity.     Per  Cur.  lb. 

I       _  _ ■ — ' ■ -         -  ■  I    ~ 

(a)  Eng.  Com.  L.  Rep.  zzxi.  231.    (b)  Id.  y.  342.    (c)  id.  xxyii.  96. 
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Upon  an  indictment  for  a  misdemeanor,  the  appIicatioQ  to  change  the 
venue  ought  not  to  be  made  before  issue  joined.  Forbes'  case^  2  DowL 
P,  C.  440. 
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At  common  law.^  It  is  stated  to  be  the  better  opinion,  that  if  a  roan 
marry  a  woman  under  age,  without  the  consent  of  her  father  or  guar- 
dian, that  act  is  not  indictable  at  common  law  ;  but  if  children  be  taken 
from  their  parents  or  guardians,  or  others  intrusted  with  the  care  of  them, 
by  any  sinister  means,  either  by  violence,  deceit,  conspiracy,  or  any  cor- 
rupt or  improper  practices,  (as  by  intoxication)  for  the  purpose  of  mar- 
rying them  though  the  parties  themselves  may  be  consenting  to  the  mar- 
riage, such  criminal  means  will  render  the  act  an  offence  at  common  law. 
1  East,  P.  C.  458,  459  ;  I  Russell,  569.  So,  seduction  may  take  place 
under  such  circumstances  of  combination  and  conspiracy,  as  to  render  it 
an  indictable  offence.  Lord  Grey's  case,  3  St.  Tr.  519;  1  East^P^C. 
460 ;  1  Russ.  570. 

By  siat'ute.']  The  offence  of  abduction  was  provided  against  by  stat- 
utes 3  H.  7,  c.  2,  39  Eliz.  c.  9,  4  and  5  P.  and  M.  c.  8,  and  1  Geo.  4, 
c  115  :  but  these  statutes  are  now  repealed,  and  their  provisions  consolida- 
ted in  the  9  Geo.  4,  c.  31. 

By  the  19th  section  of  that  statute,  it  is  enacted,  that  where  any  wo- 
jnan  shall  have  any  interest,  whether  legal  or  equitable,  present  or  fu- 
ture, absolute,  conditional,  or  contingent,  in  any  real  or  personal  estate ; 
or  shall  be  an  heiress  presumptive,  or  next  of  kin  to  any  one  having  such 
interest,  if  any  person  shall  from  motives  of  lucre,  take  away  or  detain 
such  woman  against  her  will,  with  intent  to  marry  or  defile  her,  or  to 
cause  her  to  be  married  or  defiled  by  any  other  person  ;  every  such  of 
fender,  and  every  person  counselling,  aiding,  or  abetting  such  offender, 
shall  be  guilty  of  felony,  and  ^being  convicted  thereof,  shall  be  [  *238  ] 
liable  to  be  transported  beyond  the  seas  for  life,  or  for  any  term  not  less 
than  seven  years,  \>r  to  be  imprisoned  with  or  without  hard  labor,  in  the 
common  gaol  or  house  of  correction,  for  any  term  not  exceeding  four 
years. 
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UpoD  an  indictment  under  this  statute,  tbe  prosecutor  must  prove — 1, 
the  taking  away  or  detaining  of  the  woman  against  ber  will.  2,  that 
the  WQman  had  such  an  interest  as  is  specified  in  the  statute.  3,  that  the 
taking  away  or  detaining,  was  from  motives  of  lucre.  4,  the  intent  to 
marry  or  defile,  &c. 

Proof  of  the  taking  away  or  detaining  against  the  idHI,  fyc]  The 
statute  3  H.  7,  c.  2,  hke  the  statute  9  Geo.  4,  uses  the  words,  '*  take 
against  her  will,"  and  upon  those  words,  it  has  been  lield,  that  getting  a 
woman  inveigled  out  by  confederates,  and  detaining  her,  and  taking  her 
away,  is  a  taking  within  the  statote  of  H.  7.  Thus,  where  a  confederate 
of  the  prisoner  inveigled  a  girl  of  fourteen,  having  a  portion  of  5000L  to 
go  with  her  and  a  maid-servant  in  a  coach  into  the  Park,  where  the  pri- 
soner got  into  the  coach,  and  the  two  women  got  out,  and  the  prisoner 
detained  the  girl  while  the  coach  took  them  to  his  lodgings  in  the  Strand  ^ 
where,  the  next  morning,  he  prevailed  upon  her,  by  threatening  to  carrj 
her  beyond  the  seas,  in  case  she  refused,  to  marry  him,  (though  there 
was  no  evidence  that  she  was  deflowered)  the  prisoner  was  convicted, 
and  executed.  Brown's  case,  1  Ventr.  243;  I  Russell,  571.  So  it  is 
said,  that  it  is  no  manner  of  excuse  that  the  woman  at  first  was  taken 
a\^ay  with  her  own  consent,  because,  if  she  afterwards  refuses  to  contin- 
ue with  the  offender,  and  be  forced  against  her  will,  she  may,  from  that 
time,  as  properly  be  said  to  be  taken^  against  her  will,  as  if  she  had  nev- 
er given  any  consent  at  all ;  for  till  the  force  was  put  upon  her,  she  was 
in  her  own  power.  Hawk.  P.  C.  b.  1,  .c.  41,  s.  7  ;  1  Cast,  P.  C.  454. 
This  would  probably  be  now  considered  as  a  "  detaining"  within  the 
statute  9  Geo.  4,  c.  31.     See  also  Wakefield's  case,  Murray's  ed. 

Proqf  of  the  woman* 8  interest.]  The  prosecutor  must  prove  that  the 
woman  was  interested  in  real  or  personal  estate,  according  to  the  alle- 
gation in  the  indictment,  or  that  she  was  the  heiress  or  next  of  kin  to 
some  one  having  such  interest.  Evidence  of  this  fact  must  be  given  in 
the.  usual  way,  and  possession  either  of  real  or  personal  estate  will  be 
prima  facie  evidence  of  interest.  To  prove  that  the  party  is  heiress,  or 
next  of  kin,  one  of  the  family,  or  some  one  acquainted  with  the  family 
may  be  called. 

Proqf  that  the  offence  was  committed  from  motives  of  lucre.]  That 
the  party  wa»  guilty  of  the  offence  from  motives  of  lucre,  will  in  general 
be  gathered  from  the  whole  circumstances  of  the  case.  Proof  that  there 
was  little  or  no  previous  intercourse  between  the  j^ties,  will  tend  to  es- 
tablish this  part  of  the  case.  So,  that  the  offender  was  in  needy  circum- 
stances, or  that  he  has  made  declarations  tending  to  show  the  object  with 
[  *239  J  which  he  committed  the  ^'crime.  Thus,  in  Lockart  Gordon's 
case,  1  Russell,  575,  it  was  proved  that  the  prisoner  was  pressed  for  mo- 
ney, and  backward  in  his  payments ;  and  that  he  had  admitted  to  one  of 
the  witnesses  that  he  was  in  distressed  circumstances. 

Proof  of  the  intent  to  marry  or  defile.]  Under  the  statute  3  H.  7,  it 
was  necessary  that  there  should  be  a  marriage  or  defilement,  the  taking 
alone  not  being  sufficient ;  And.  115.  Cro.  Car.  486.  .1  Russell,  571; 
and  it  was  not  necessary  to  aver  an  intent  to  marry  or  defile ;  Fulwood's 
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case,  Cro.  Car.  482 ;  nor  was  it  material  whether  the  woman  was  at  last 
married  or  defiled  with  or  without  her  consent,  if  she  were  under  force  at 
the  time  of  the  taking,  for  such  construction  was  equally  within  the  words 
and  meaning  of  the  statute,  (3  Hen.  7,)  which  was  to  protect  the  weaker 
sex  from  both  force  and  fraud.  Upon  an  indictment  under  the  9  Geo.  4,. 
c.  31,  however,  it  is  not  necessary  to  prove  either  a  marriage  or  defiUng, 
but  only  an  intent  to  marry  or  defile,  which,  like  the  averment  of  '^  mo- 
tives of  lucre,"  will  in  general  appear,  from  the  whole  circumstances  of 
the  case. 

Venue.]  Under  the  statute  of  3  Hen.  7,  it  was  held,  that  where  a  wo- 
man was  taken  away  forcibly  in  one  county,  and  afterwards  went  volunta- 
rily into  another  county,  and  was  there  married  or  defiled  with  her  own 
consent,  the  offender  was  not  indictable  in  either  county,  on  the  ground 
that  the  offence  was  not  complete  in  either.  Gordon's  case,  1  Russ.  572. 
This  point  cannot,  however,  arise  upon  the  statute  9  Geo.  4,  c.  31,  the 
offence  under  that  statute  being  complete,  by  the  taking  or  detaining,  with 
intent,  &c.  And,  moreover,  by  7  Geo.  4,  c.  64,  s.  12,  an  offence  begun 
in  one  county,  and  completed  in  another,  may  be  tried  in  either  county. 

ft 

Abdiu^tion  of  girls  under  sixteen.]  The  offence  of  taking  away  a 
maid  or  woman  child  unmarried,  under  the  age  of  sixteen,  from  the  cus- 
tody of  her  father,  <&c.  was  formerly  provided  for  by  statute  4  and  5  P. 
and  M .  c.  8^  s.  2  and  3,  (now  repealed)  and  was  likewise,  as  it  seems,  an 
offence  at  common  law.  Hawk.  P.  C.  b.  I,  c.  41,  s.  8.  And  by  statute 
9  Geo.  4,  c.  31,  8.  20,  it  is  enacted,  that  if  any^erson  shall  unlawfully 
take,  or  cause  to  be  taken  any  unmarried  girl,  being  under  the  age  of  six 
teen  years,  out  of  the  possession,  and  against  the  will  of  her  father  and 
mother,  or  of  any  other  person  having  the  lawful  care  or  charge  of  her, 
every  such  offender  shall  be  guilty  of  a  misdemeanor,  and  being  convicted 
thereof,  shall  be  liable  to  suffer  such  punishment  by  fine  or  imprisonment, 
or  by  both,  as  the  court  shall  award. 

Upon  an  indictment  for  this  offence,  the  prosecutor  must  prove — 1,  the 
taking  of  the  girl  (and  that  she  is  under  sixteen)  out  of  the  possession  of 
her  father,  &c. ;  2,  that  it  was  against  the  will  of  the  father,  &c.  It  will 
be  observed,  that  neither  motives  of  lucre,  nor  an  intent  to  marry  6r  de- 
file, are  made  constituent  parts  of  this  offence,  as  in  the  preceding  section 
of  the  act, 

^Proqfof  the  taking  of  the  girl  out  of  the  possession  of  the  [  *240  ] 
father,  ^c]  It  has  been  held  that  an  illegitimate  child  is  within  the  pro- 
tection of  the  statute  4  and  5  P.  and  M.  Cornforth's  case,  2  St.  1162, 
Hawk.  P.  C.  b.  1,  c.  41,  s.  14.  And  the  same  would  be  held  under  the 
new  statute.  The  taking  away  may  be  eflfected  either  by  force  or  fraud, 
or  by  obtaining  the  consent  of  the  girl  herself  to  leave  her  father,  &c. 
Thus  it  is  said  by  Herbert,  C.  J.,  that  the  statute  (of  P.  and  M.)  was 
made  to  prevent  children  from  being  seduced  from  their  parents  or  guar- 
dians by  flattering  or  enticing  words,  promises  or  gifts,  and  married  in  a 
secret  way  to  their  disparagement.  Hicks  v.  Gore,  3  Mod.  84.  So  it  is 
no  excuse  that  the  defendant  being  related  to  the  girl's  father,  and  fre- 
quently invited  to  the  house,  made  use  of  no  other  sedaction  than  the 
common  blandishments  of  a  lover,  to  induce  the  girl  secretly  to  elope  and 
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marry  him,  if  it  appear  that  it  was  against  the  consent  of  the  father. 
Twisleton's  case,  1  Lev.  257  ;  1  Sid.  387 ;  S  Keb.  432 ;  Hawk.  P.  C.  b. 
1,  c.  41,  s.  Ig;  1  Russell,  579. 

Proof  of  the  want  of  consent  of  the  father ^  ^c]  The  prosecator  must 
prove  the  want  of  consent  of  the  father  or  mother,  or  other  person  having 
the  lawful  care  or  charge  of  the  girl.  Upon  the  death  of  the  fother,  the 
mother  retains  her  lawful  authority  over  the  child,  notwithstanding  a  sec- 
ond marriage,  and  the  consent  of  the  second  husband  is  immaterial.  Rat- 
cliffe's  case,  3  Rep.  39.  Whether  where  a  girl  under  sixteen  is  placed 
by  the  father  and  mother  under  the  temporary  care  of  another,  by  whose 
collusion,  and  with  whose  consent  she  is  taken  away  and  married,  it  will 
be  an  offence  within  the  statute,  does  not  appear  to  be  well  decided.  The 
following  case  arose  upon  the  statute  of  Philip  and  Mary.  A  widow  fear- 
ing that  her  daughter,  a  rich  heiress,  might  be  seduced  into  an  imprudent 
marriage,  placed  her  under  the  care  of  a  female  friend,  (Lady  Gore)  who 
sent  for  her  son  from  abroad,  and  married  him  openly  in  the  church,  and 
during  canonical  hours,  to  the  heiress,  before  she  had  attained  the  age  of 
sixteen,  and  without  the  consent  of  her  mother,  who  was  her  guardian. 
It  was  held  by  Herbert^  C.  J.,  that  in  order  to  bring  the  offence  within 
the  statute,  it  must  appear  that  some  artifice  was  used  ;  that  the  elopement 
was  secret,  and  the  marriage  to  the  disparagement  of  the  family.  Hicks 
V.  Gore,  3  Mod.  84 ;  Hawk.  P.  C.  b.  1,  c.  41,  s.  11.  In  this  case  it  is  to 
be  noted,  says  Mr.  East,  that  the  mother  had  placed  the  child  under  the 
care  of  Lady  Grore,  by  whose  procurance  the  marriage  was  effected  ;  but 
nothing  is  stated  in  the  fcport  to  show  that  the  chief  justice  liud  any  stress 
on  that  circumstance.  And  in  truth,  it  deserves  good  consideration  be- 
fore it  is  decided,  that  an  offender  acting  in  collusion  with  one  who  has 
the  temporary  custody  of  another's  child  for  a  special  purpose,  and  know- 
ing that  the  parent  or  proper  guardian  did  not  consent,  is  yet  not  within 
the  statute ;  for  then  every  schoolmistress  might  dispose  of  the  children 
committed  to  her  care,  though  such  delegation  of  a  child  for  a  particular 
purpose  be  no  delegation  of  the  power  of  disposing  of  her  in  marriage ;  but 
[  ^241  ]  *the  governance  of  the  child  in  that  respect,  may  still  be  said  to  re- 
main in  the  parent.  1  East,  P.  C.  457.  There  must  be  a  continuous 
want  of  consent  on  the  part  of  the  parent,  for  if  the  consent  be  once 
given,  it  cannot,  it  is  said,  be  revoked.  Calthorpe  v.  Axtell,  3  Mod.  169. 
Hawk.  P.  C.  b.  l,c.  41,s.  13. 
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istered       912 


Offence  at  common  law.]    A  child  en  ventre  sa  mere^  cannot  be  the 
subject  of  murder,  vide  poet,  V  Murder.^    At  common  law  an  attempt  to 
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destfoy  Eiieh  a  cbUd  appears  to  have  been  held  to  be  a  misdemeanor.  3 
Cbitt.  Cr.  Law,  796 ;  1  Russ.  553,  2d  ed.  The  offence  was  provided  for 
by  the  9  Geo.  4,  c.  31,  s.  13,  which  has  been  repealed,  and  the  7  Wm.  4, 
and  1  Vict.  c.  85,  s.  6,  substituted. 

Siai^e  law.]  By  the  7  Wm.  4  and  1  Vict.  c«  85,  ^.  6,  '^  whosoever 
with  intent  to  procure  the  miscarriage  of  any  woman,  shall  unlawfully  ad- 
minister to  her,  or  cause  to  be  taken  -by  her,  any  poison,  or  other  noxious 
thing,  or  shall  unlawfully  use  any  instrument,  or  other  means  whatsoever, 
with  the  like  intent,  shall  be  guilty  of  felony,  and  being  convicted  thereof 
shall  be  liable,  at  the  discretion  of  the  court,  to  be  transported  beyond 
the  seas  for  the  term  of  his  or  her  natural  life,  or  for  any  term  not  less  than 
fifteen  years,  or  to  be  imprisoned  for  any  term  not  exceeding  three  years." 

By  sec  8,  "  where  any  person  shall  be  convicted  of  any  oflTence  punish- 
able under  this  act,  for  which  imprisonment  may  be  awarded,  it  shall  be 
lawful  for  the  court  to  sentence  the  offender  to  be  imprisoned,  or  to  be 
imprisoned  and  kept  to  hard  labor,  in  the  common  gaol  or  house  of  correct 
lion,  and  also  to  direct  that  the  offender  shall  be  kept  in  solitary  con- 
finement for  any  portion  or  portions  of  such  imprisonment  with  hard  labor, 
not  exceeding  one  month  at  any  one  time,  and  not  exceeding  three  months 
in  any  one  year  as  to  the  court  in  its  discretion  shall  seem  meet." 

Upon  an  indictment  under  the  above  act,  the  prosecutor  must  prove,  1, 
The  intent  to  procure  miscarriage  ;  2,  The  administering  ^orcaus-  [  242  ] 
ing  to  be  taken ;  4,  Some  poison  or  other  noxious  thing,  or  the  use  of 
some  instrument,  or  other  means,  with  like  intent. 

ft 

Proof  oj  the  intent.\  The  intent  will  probably  appear  from  jbhe 
other  circumstainces  of  the  case.  That  the  child,  was  likely  to  be  born 
a  bastard,  and  to  be  chargeable  to  the  reputed  father,  the  prisoner, 
would  be  evidence  to  that  effect.  Proof  of  the  clandestine  manner  in 
which  the  drugs  were  procured  or  administered  would  tend  the  same 
way. 

•  •  •  ■ 

Proof  of  the  adminiatering.'l  The  prosecutor  must  then  prove  the 
cdminiateringy  or  the  ca%mng  to  betaken  of  the  poison  or  other  noxious 
thing. 

Where  the  prisoner  gave  the  prosecutrix  a  cake  containing  poison, 
which  she  merely  put  into  her  mouth,  and  spit  out  again  without  swal- 
lowing any  portion  of  it ;  the  judges  held,  that  a  mere  delivery  did  not 
constitute  an  administering  within  the  43  Geo.  3,  c.  58,  and  that  there 
was  no  administering  unless  the  poison  was  taken  into  the  stomaclf. 
Cadman's  case,  Carr.  Sup.  237.  And  see  Harley's  case,  4  C.  and  P.  ^ 
370  (a),  where  the  report  of  this  case  in  1  Moo.  C..C.  114  is  stated  to 
be  inaccurate.  But  to  constitute  an  administering,  there  need  not  be 
an  actual  delivery  by  the  hand  of  the  prisoner.     Harley's  case,  supra. 

•  • 

Proof  of  the  f%ature  of  the  thing  administered.]  The  nature  of  the 
poison  or  other  noxious  thing  must  be  proved.  Upon  an  indictment  on  the 
43  Geo.  3,  c.  58,  s.  5,  for  administering  savin  to  a  woman  not  quick  with 
child^  with  intent,  dz^c,  the  charge  was  that  the  prisoner  administered  >'  six 

ounces  of  the  decoction  of  a  certain  shrub  called  jsaoinf  then  and  there, 
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(a)  Eng:  Com.  L.  Rep.  xix.  423. 
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being  a  noxious  and  destruotivo  thing."  It  appeared  that  the  prisoner  had 
prepared  th^  medicine  by  pouring  boiling  water  on  the  leaves  or  the  shrub, 
and  the  medical  men  examined  stated  that  such  preparation  is  called  an 
infusion  and  not  a  decoction.  It  was  objected  that  the  medicine  was 
misdescribed,  but  Lawrence,  J.,  overruled  the  objection.  He  said  injusum 
and  decoction  are  yusdem  generis,  and  the  variance  is  immaterial.  The 
question  is,  whether  the  prisoner  administered  any  matter  or  thing  to  the 
woman  with  intent  to  procure  abortion.  Phillips's  case,  3  Campb.  78. 
The  authority  of  this  decision  appears  to  have  been  followed  by  Vaughan, 
B.,  in  a  recent  case.  The  prisoner  was  indicted  under  the  9  Geo.  4,  c. 
31,  s.  13,  for  administering  saffron  to  the  prosecutrix,  with  intent  topro- 
cure  abortion.  The  counsel  for  the  prisoner  cross-examining  as  to  the 
innocuous  nature  of  the  article  administered,  Vaughan,  B.,  said,  ^^  does 
that  signify  ?  It  is  with  the  intention  that  the  jury  have  to  do  ;  and  if 
the  prisoner  administered  a  bit  of  bread  merely  with  the  intent  to  pro- 
cure abortion,  it  is  sufficient  to  constitute  the  offence  contemplated  by 
the  act  of  parliament."  Coe's  caSfe,  6  C.  and  P.  403  (a).  It  should  be 
observed,  that  the  words  of  the  statute  were  the  same  as  are  used  in  the  7 
Wm.  4  and  1  Vict.  c.  85,  s.  6,  '*  any  poison  or  other  nooAous  thing/^ 
[  ^243  ]  ♦"  or  any  instrument  or  other  means  whatsoever."  The  above 
case  does  not  appear  to  be  included  within  the  former  words  of  the  stat- 
ute, and  it  is  very  questionable  whether  the  words  ^^  other  means  whatso- 
ever," from  the  situation  in  which  they  are  found  in  the  statute,  are  not 
to  be  confined  to  means  ejusdem  generis  with  instruments,  and  not  with 
drugs. 

If  the  attempt  to  procure  abortion  has  been  by  means  of  instruments, 
the  fact  must  be  laid  and  proved  accordingly. 

The  former  statutes  on  this  subject^  the  43  Geo.  3,  c.  58,  and  9.  Geo. 
4,  c.  31,  s.  14,  distinguished  between  the  case  where  the  woman  was 
quick  and  was  not  quick  with  child,  and  under  both  acts  the  woman  must 
have  been  pregnant  at  the  time.  See  Scudder's  case,  3  C.  and  P. 
605  (6) ;  1  Mm.  C.  C.  216  (c).  The  terms  of  the  recent  act  are  "  with 
intent  tQ  procure  the  miscarriage  of  any  woman,"  omitting  the  words 
*'  being  then  quick  with  child,"  &c. ;  and  it  should  therefore  seem  to  be 
now  immaterial  whether  the  woman  is  or  is  not  pregnant,  if  the  prisoner, 
believing  her  to  be  so,  administers  the  drug  with  the  intent  of  producing 
abortion. 

If  the  prosecutor  fail  in  proving  the  intent,  the  prisoner  may  be  con- 
victed of  an  assault  under  the  11th  sec.  of  the  7  Wm.  4  and  1  Vict.  c. 
85,  see  post,  264,  whether  the  act  done  be  the  administering  of  some 
deleterious  drug,  (see  Button's  case,  8  C.  and  P.  660)  (d),  or  the  using  of 
*  some  instrument,  provided  the  woman  was  not  a  consenting  party,  or  some 
fraud  was  practised  upon  her  to  induce  her  to  give  her  consent. 


AFFRAY. 
An  affray  is  the  fighting  of  two  or  more  persons  in  some  public  place, 
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to  the  terror  of  the  king's  Bubjects  ;  for  if  the  fighting  be  in  private,  it  is 
not  an  aflfray,  but  an  a!^sault.  4  Bl.  Com.  145.  See  Timothy  v.  Simpson, 
1  C.  M.  and  R.  757.  It  differs  from  a  riot,  in  not  being  premeditated. 
Thus  if  a  number  of  persons  meet  together  at  a  fair,  or  market,  or  upon 
any  other  lawful  or  innocent  occasion,  and  happen  on  a  sudden  quarrel 
to  engage  in  fighting,  they  are  not  guihy  of  a  riot,  but  of  an  affray  only 
{of  which  none  are  guilty  but  those  who  actually  engage  in  it) ;  because 
the  desiga  of  their  meeting Vas  innocent  and  lawful,  and  the  breach  of 
the  peace  happened  without  any  previous  intention.  Hawk.  P.  C.  b.  1, 
c  65,  s.  3.  Two  persons  may  be  guilty  of  an  affray,  but  it  requires  three 
or  more  to  constitute  a  riot.  Vide  post.  Mere  quarrelsome  words  will 
not  make  an  affray.    4  Bl.  Com.  146.     1  Russell,  271. 

To  support  a  prosecution  for  an  affray,  the  prosecutor  must  prove — 1, 
the  affray,  or  fighting,  &2;c. ;  2,  that  it  was  in  a  public  place  ;  3,  that  it 
was  to  the  terror  of  the  king's*  subjects ;  4,  that  two  or  more  persons 
were  engaged  in  it  (1). 
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Ofience  at  common  law  •  244 

Proof  of  the  burning        .  244 

Proof  that  the  house  burnt  is  the  house 

of  another 244 
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Proof  of  the  property  set  fire  to  .  .  249 
Proof  of  tlie  intent  to  injure  or  defraud  253 
Setting  fire  to  coal  mines  .  .  254 
Setting  fire  to  stacks,  &c.  .  254 
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to  ships  with  intent  to  des- 
troy the  same  256 

to  ships  of  war,  ^c.  .        .  856 
Negligent  burning    ....      257 


Ai  common  law.]  The  offence  of  arson,  which  is  a  felony  at  common 
law,  is  defined  by  Lord  Coke  to  be  the  malicious  and  voluntary  burning 
the  hoase  of  another,  by  night  or  by  day.  3  Inst.  66.  1  Hale,  P. 
C.  566. 

Upon  an  indictment  for  this  offence,  the  prosecutor  must  prove — 1,  the 
burning ;  2,  of  the  house  of  another ;  3,  that  the  offence  was  committed 
voluntarily  and  nudiciously. 

Proof  of  the  burning.]  To  constitute  arson  at  common  law,  it  must 
be  proved  that  there  was  an  actual  burning  of  the  house,  or  of  some  part 
of  it,  though  it  is  not  necessary  that  any  part  should  be  wholly  consumed, 
or  that  the  fire  should  have  any  continuance,  but  be  put  out,  or  go  out  of 
itself.     2  East,  P.  C.  1020.     1  Hale,  P.  C.  569  (2). 

(1)  One  may  be  acquitted  and  the  other  convicted.  It  may  be  an  afiray  though  the  parties 
fight  without  consent  being  proved.  Cash  v.  Statej  2  Tenn.  VJ8.  Duncan  v.  Comm.  6  Dana, 
^5.    Simpson  v.  State,  5  Yerger,  356. 

One  who  aids,  assists  and  aMts  an  affray,  is  guilty  as  principal.   Carlin  v.  State,  4  Ibid.  143. 

(2)  Comm.  v.  Van  Schaack,  16  Mass.  105.    People  v.  Butler,  16  Johns.  203.    See  Bail's 


344  Arson. 

The  setting  fire  to  the  house  of  another,  maliciously  to  burn  it,  is  not 
a  felony,  if  either  by  accident  or  tiineiy  prevention,  the  fire  does  not  take 
place.     1  Hale,  P.  C.  568. 

Where  a  house  has  been  robbed  and  burnt,  proof  that  part  of  the  sto* 
ien  property  was  found  in  the  possession  of  the  prisoner  is  evidence  to 
show  that  be  committed  the  arson*  Ricknian's  case,  2  East,  P.  C.  1035s' 
antej  p.  74. 

» 

Proof  that  the  house,  fyc.  bumi,  is  the  house  of  another.]  It  must 
be  the  house  of  another.  The  burning  of  a  man's  own  house  is  no  felony 
[  245]  at  common  law.  I  Hale,  P.  C.  568.  2  East,  P.  C.  1027.  ♦But 
if  a  man  set  fire  to  his  own  house,  maliciously  intending  thereby  to  burn 
the  adjoining  house,  belonging  to  another,  if  the  latter  house  is  burned,  it 
is  felony ;  if  not,  it  is  a  great  misdemeanor.  1  Hale,  P.  C.  568.  2  East, 
P.  C.  1027. 

The  offence  may  be  committed,  not  only  with  regard  to  a  dwelling- 
house,  but  also  with  regard  to  all  outhouses  which  are  parcel  of  it,  though 
not  contiguous,  or  under  the  same  roof,  as  in  the  case  of  burglary  at  com- 
mon law.  1  Hale,  P.  C.  567.  And  at  common  law,  to  burn  a  barn  or 
outhouse,  though  not  parcel  of  a  dwelling-house,  was  felony,  if  it  had  hay 
or  corn  in  it.  Id.  The  various  descriptions  of  buildings  and  farming 
stock  are,  however,  now  expressly  protected  by  statute,  vide  iri/ra ;  and  it 
will  not  therefore  be  necessary  to  examine  how  far  they  come  within  the 
protection  of  the  common  law. 

With  r^ard  to  what  constitutes  a  man's  own  house,  it  has  been  held 
that  a  tenant  for  years  of  a  house  cannot  at  common  law  be  guilty  of  a 
felony  by  burning  it.  Holmes's  case,  Cro.  Car.  376 ;  1  Hale,  P.  C.  568  ; 
52  East,  P.  C.  1023.  So  a  copyholder,  although  he  has  surrendered  the 
house  by  way  of  mortgage.  Spalding's  case,  1  East,  P.  C.  1025  ;  1  Leach, 
218.  So  a  person  who  is  in  possession,  under  an  agreement  for  a  lease 
for  three  years.  The  Judges  in  this  case  said,  that  the  principle  upon 
which  Holmes's  case  (supra)  was  decided  was  right,  and  it  was  the  pro- 
lection  of  the  person  in  the  actual  and  immediate  possession  of  the  house. 
Breeme's  case,  1  Leach,  220 ;  2  East,  P.  C.  1026.  See  also  Pedley's 
case,  1  Leach,  242.  . 

Upon  the  same  principle,  a  landlord  may  be  guilty  of  felony  at  common 
law,  by  burning  the  house  of  his  tenant.  Foster,  215  ;  4  Bl.  Com.  221. 
So  a  woman  entitled  to  dower  out  of  a  house  in  mortgage,  the  house  hav- 
ing been  let  by  her,  and  the  tenant  in  possession,  no  dower  having  been 
assigned,  was  held  to  be  guilty  of  felony  in  burning  the  house..  Harris's 
case,  Foster,  113  ;  2  East,  P.  C.  1023.  So  a  pauper  put  into  a  house 
rented  from  year  to  year  by  the  overseers,  and  suffered  to  live  there  with- 
out paying  rent,  has  no  interest,  but  is  merely  a  servant,  and  is  guilty  of 
felony  if  he  sets  fire  to  the  house.  The  overseers  have  possession-  of  the 
house  by  means  of  his  occupation.  Gowan's  case,  1  Leach,  246,  (n.)  2 
East,  P.  C.  1027 ;  Rickman's  ca^,  2  East,  P.  C.  1034. 

It  requires  great  nicety,  observes  Mr.  East,  (P.  C.  1034,)  to  distinguish 
the  person  who  may  be  said  to  occupy  suo  jure,  and  against  whom  the 
offence  must  be  laid  to  have  been  committed.     In  Glandfield's  case^  2 

case,  2  Roffen'  Rec.  85.    To  attempt  to  fire  a  houae  ia  a  miademeanor  at  common  law.    Orr'a 
i,  5  Id.  181. 
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East,  P.  C.  1034,  it  appeared  that  the  outhouses  burned  were  the  property 
of  Blanch  Silk,  widow,  but  were  only  made  use  of  by  John  Silk,  her  son, 
who  lived  with  her  after  his  father's  death  in  the  dwelling-house  adjoining 
the  outhouses,  and  took  upon  him  the  sole  management  of  the  farm  with 
which  these  outhouses  were  used,  to  the  loss  and  profit  of  which  he  stood 
alone,  though  without  any  particular  agreement  between  him  and  his  mo- 
then  He  paid  all  the  servants  and  purchased  all  the  stock,  but  the  legal 
property,  both  in  the  dwelling-house  and  in  the  farm,  was  in  *the  ["1^246] 
mother,  and  she  alone  repaired  the  dwelling-house  and  the  out-houses. 
Heath,  J.,  held,  that  as  to  the  stable,  pound,  and  hog-sties,  which  the  son 
alone  used,  the  indictment  must  lay  them  in  his  occupation  ;  that  with  re- 
gard to  the  brewhouse,  (the  mother  and  son  both  occasionally  paying  for 
ingredients,  and  the  beer  being  used  in  the  family,  the  mother  contribute 
ing  to  the  expense,)  the  same  should  be  laid  to  be  in  their  joint  occupa- 
tion.    The  prisoner  was  indicted  accordingly,  convicted,  and  executed. 

The  house  was  described  in  the  indictment,  1,  as  that  of  Fearne  ;  2,  as 
that  of  Davies ;  3,  as  that  of  the  prisoner.  It  appeared  that  Fearne  Occu- 
pied part  of  the  house,  and  let  out  the  rest  in  lodgings.  The  room  set 
.  fire  to  was  let  to  the  prisoner.  Two  months  after  the  fire  he  was  dis- 
charged as  an  insolvent  debtor,  and  had  before  executed  an  as^gnment, 
including  the  house,  to  Davies.  Davies  never  took  possession.  Upon  a 
case  reserved  on  the  point,  whether  the  possession  of  the  house  was  right- 
ly described,  the  Judges  held  it  was  so,  for  the  whole  house  was  properly 
in  the  possession  of  Fearne,  the  possession  by  his  tenants  being  his  pos- 
session, and  if  not,  the  prisoner's  own  room  might  be  described  as  his 
house.     Bull's  case,  M.  1824 ;  Bayley's  MSB.  1  Moo.  C.  C.  30  (a). 

Proof  of  malice  and  wilfulneaa.]  It  must  be  pro^ithat  the  act  of 
burning  was  both  wilful  and  malicious,  otherwise  it  is  dfliy  a  trespass  and 
not  felony.  1  Hale,  P.  C.  569.  Therefore  if  A.  shoot  unlawfully  at  the 
poultry  or  cattle  of  B.,  whereby  he  sets  the  house  of  another  on  fire,  it  is 
not  felony  ;  for  though  the  act  he  was  doing  was  unlawful,  he  had  no. in- 
tention to  bum  the  house.  Id.  In  this  case,  observes  Mr.  East,  it  should 
seem  to  be  understood,  that  he  did  not  intend  to  steal  the  poultry,  but 
merely  to  commit  a  trespass ;  for  otherwise,  the  first  attempt  being  felo- 
nious, the  party  must  abide  all  the  consequences.  2  East,  P.  C.  1019. 
If  A.  has  a  malicious  intent  to  burn  the  house  of  B.,  and  in  setting  fire  to 
it,  burns  the  house  of  B.  and  C,  or  the  house  of  B.  escapes  by  accident, 
and  that  of  C.  only  is  burnt,  though  A.  did  not  intend  to  burn  the  house 
of  C,  yet  in  law  this  is  a  malicious  and  wilful  burning  of  the  house  of  C, 
and  A.  may  be  indicted  accordingly.  1  Hale,  P.  C.  569  ;  2  East,  P.  C. 
1019.  So  if  A.  command  B.  to  burn  the  house  of  J.  S.,  and  he  do  so, 
and  the  fire  burns  also  another  house,  the  person  so  commanding  is  ac- 
cessary to  the  burning  of  the  latter  house.  Plowd.  475  ;  2  East,  P.  C. 
1019.  So  where  the  primary  intention  of  the  offender  is  only  to  burn  his 
own  house  (which  is  no  felony),  yet  if  in  fact  other  houses  are  there|>y 
burned,  being  adjoining,  and  in  such  a  situation  as  that  the  fire  must  in  all 
probability  reach  them,  the  intent  being  unlawful,  and  the  consequence 
immediately  and  necessarily  flowing  from  the  original  act  done,  it  is  felony. 
2  East,  P.  C.  1031.     In  a  case  of  this  kind,  where  the  prisoner  was  in- 
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dieted  for  a  misdemeanor,  BuUer,  J.,  directed  an  acquittal,  on  the  ground, 
that  as  the  houses  of  others  had  been  burned,  the  oflence  amounted  to 
felony.  Isaac's  case,  2  East,  P.  C.  1031.  See  also  Probert's  case,  Id. 
1030. 

[  *247  ]  *By  statiUe.]  The  various  offences  of  burning  houses  and 
other  property  are  now  for  the  most  part  provided  against  by  various  stat- 
utes ;  the  evidence  upon  indictments  under  which  varies  in  several  re- 
spects from  the  evidence  under  an  indictment  at  common  law. 

Setting  fire  to  a  dmelling-house^  any  person  being  therein.^  By  the 
7  Wm.  4  and  1  Vict.  c.  89,  repealing  the  7  and  8  Geo.  4,  c.  30,  it  is 
enacted,  (s.  2),  "  that  whoever  shall  unlawfully  and  maliciously  set  fire 
to  any  dwelling-house,  any  person  being  therein,  shall  be  guilty  of  felony, 
and  being  convicted  thereof,  shall  suffer  death." 

This  sentence  may  be  recorded  under  the  4  Geo.  4,  c.  48,  s.  1,  ante^  p. 
224. 

Under  the  7  Wm.  4  and  1  Vict.  c.  89,  s.  2,  the  prosecutor  must  prove : 
Ist.  The  setting  fire  (see  posty  p.  248).  2d.  To  a  dwelling-house, 
which  word  seems  to  be  used  in  the  restricted  sense  given  to  it  by  the  7 
and  8  Geo.  4,  c.  29,  s.  13,  (see  post^  tit.  Burglary,)  and  not  to  include  all 
such  buildings  as  would  come  within  the  common  law  definition  of  a 
dwelling-hous^,  the  object  of  the  clause  apparently  being  to  award  a  heav- 
ier punishment  where  life  is  endangered  ;  see  Matthew's  New  Crim.  Stat. 
p.  57 :  3d.  That  the  party  named  in  the  indictment,  was  in  the  dwelling- 
house  when  it  was  set  on  fire. 

Setting  fire^houses,  ^c]  By  the  7  Wm.  4  and  1  Vict.  c.  89,  s.  3, 
(re-enacting  thl^  and  8  Geo.  4,  c.  30,  s.  2,  with  some  slight  variations, 
but  modifying  the  punishment)  '^  whosoever  shall  unlawfully  and  mali- 
ciously set  fire  to  any  church  or  chapel,  or  to  any  chapel  for  the  religious 
worship  of  persons  dissenting  from  the  united  church  of  England  and 
Ireland ;  or  shall  unlawfully  and  maliciously  set  fire  to  any  house,  stable, 
coachhouse,  outhouse,  warehouse,  oflice,  shop,  mill,  malthouse,  hopoast, 
barn,  or  granary,  or  to  any  building  or  erection  used  in  carrying  on  any 
trade  or  manufacture,  or  any  branch  thereof,  whether  the  same  or  any  of 
them  respectively  shall  then  be  in  the  possession  of  the  offender  or  in  the 
possession  of  any  other  person,  with  intent  thereby  to  injure  or  defraud 
any  person,  shall  be  guilty  of  felony,  and  being  convicted  thereof  shall 
be  liable,  at  the  discretion  of  the  court,  to  be  transported  beyond  the  seas 
for  the  term  of  the  natural  life  of  such  offender,  or  for  any  term  not  less 
than  fifteen  years,  or  to  be  imprisoned  for  any  term  not  exceeding  three 
years." 

By  s.  12,  "where  any  person  shall  be  convicted  of  any  offence  punish- 
able under  this  act,  for  which  imprisonment  may  be  awarded,  it  shall  be 
lawful  for  the  court  to  sentence  the  offender  to  be  imprisoned,  or  impris- 
oned and  kept  to  hard  labor,  in  the  common  gaol  or  house  of  correction, 
and  also  to  direct  that  the  offender  shall  be  kept  in  solitary  confinement 
for  any  portion  or  portions  of  such  imprisonment,  or  imprisonment  with 
hard  labor,  not  exceeding  one  month  at  any  one  time,  and  not  exceeding 
three  months  in  any  one  year,  as  to  the  court  in  its  discretion,  shall  seen) 
meet." 
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Upon  an  indictment  on  this  section,  the  prosecutor  must  prove,  *1,  Ttie 
act  of  setting  fire,  2,  to  the  house  or  other  buildings  specified,  and,  3, 
the  intent  to  injure  or  defraud  the  party  mentioned  in  the  indictment. 

Proof  of  the  setting  fire^  ^c]  The  net  of  "  setting  fire"  to  the  property 
must  be  proved.  The  words  "  set  fire"  were  use<l  in  the  stat.  9  Geo.  1 , 
c.  22j  and  Mr.  East  observes,  that  he  is  not  aware  of  any  decision  which 
has  put  a  larger  construction  on  those  words  than  prevails  by  the  rule  of 
the  common  law.  2  East,  P.  C.  1020.  And  he  afterwards  remarks,  that 
the  actual  burning,  at  common  law,  and  the  ^'  setting  fire/'  under  the  stat- 
ute, in  effect  mean  tlie  same  thing.  Id.  1033,  ante,  p.  244.  The  pris- 
oner was  indicted  (under  9  Geo.  1 )  for  setting  fire  to  an  outhouse,  com- 
monly called  a  paper-mill.  It  appeared  that  she  had  set  fire  to  a  large 
quantity  of  paper,  drying  in  a  loft  annexed  to  the  mill,  but  no  part  of  the 
mill  itself  was  consumed.  The  judges  held  that  this  was  not  a  setting 
fire  to  the  mill  within  the  statute.  Taylor's  case,  3  East,  P.  C.  1020 ;  1 
Leach,  49, 

To  constitute  a  setting  on  fire,  it  is  not  necessary  that  any  flame  should 
be  visible.  Stallion's  case,  1  Moo.  C.  C.  398(a),  post,  p.  251.  This 
decision  was  come  to  upon  the  the  words  ''  set  fire"  in  the  7  and  8  Geo. 
4,  c.  30,  8.  2;  which  are  repeated  in  the  recent  statute. 

With  regard  to  the  question,  how  far  it  is  necessary  to  prove  that  the 
prisoner  himself  set  fire  to  the  property  with  his  own  hand  ?  Tindaly  C. 
J.,  in  his  charge  to  the  grand  jury,  at  Bristol,  makes  tho  following  remarks : 
"  You  will  inquire,  first,  whether  the  prisoner  set  fire  to  the  premises  him- 
self; in  such  case  no  doubt  of  his  guilt  can  exist;  and  if  the  proof  falls 
short  of  this,  you  will  then  consider  whether  he  was  jointly  engaged  in 
the  prosecution  of  the  same  object  with  those  who  committed  the  oflTence. 
If  by  his  words  and  gestures  he  incited  others  to  commit  the  felony,  or  if 
he  was  so  near  the  spot  at  the  time,  that  he,  by  his  presence,  wilfully  aid- 
ed aud  assisted  them  in  the  perpetration  of  the  crime,  in  either  of  these 
cases^  the  felony  is  complete,  without  any  actual  manual  share  in  its  com* 
mission."     5  Car.  and  P.  266,  (n.)  (6). 

If  the  indictment  alleges  that  the  offence  was  committed  in  the  night- 
time, and  it  appears  to  have  been  committed  in  the  day-time,  it  is  no  va- 
riance.    Min ton's  case,  2  East,  P.  C.  1021. 

The  difliculties  which  arise  in  the  proof  of  this  offence,  are  thus  noticed  by 
a  writer  on  the  criminal  law  of  Scotland  :  "  There  is  perhaps  no  crime  in 
which  evidence  is  so  difficult  as  in  this,  both  on  account  of  the  secrecy 
and  privacy  with  which  it  is  usually  committed,  and  the  devouring  nature 
of  the  element  raised,,  which  destroys  all  the  usual  traces  and  indicia  by 
which  in  other  instances  guilt  is  detected," — ."  nevertheless  it  is  not  to  be 
itnagined  that,  on  account  of  this  difliculty,  the  prosecutor  is  to  be  con- 
sidered as  relieved  from  any  part  of  the  obligation  to  make  out  his  case ; 
but  only  that,  in  default  of  direct  testimony,  which  is  very  seldom  to  he 
obtained,  a  conviction  may  be  legally  and  safely  obtained  on  circumstan- 
tial evidence,  if  it  be  only  sufHciently  weighty.  To  require  direct  evi- 
dence of  the  wilful  completion  of  the  crime,  would  be  in  *most,  [  ^249  ] 
and  generally  the  worst  cases,  to  secure  absolute  impunity  to  the  criminal 
law. 

^-      I      ■     III     1^--.  ■■■     igii       ■      ■■■■■■  .-        ■ 

(a)  9  Eof .  C.  C.  306.    (i)  Zag.  Com.  L.  lUp.  xxir.  313. 
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<<  Unlike  other  crimes^  the  pnxrf  of  the  eaqma  deUcti  in  wiUiil  Are^raiB* 
fng  18  generally  mixed  up  wiUi  that  which  goes  to  fix  guilt  upon  the  prit 
soner ;  aor  indeed,  in  cases  where  direct  evidence  cannot  be  obtained, 
can  it  well  be  otherwise,  as  the  first  effect  of  the  flames  is  to  consuote 
the  combustibles  which  raised  them.  The  indicuBy  which  go  to  imbstan- 
tiate  at  once  the  corpus  delicli  and  the  guilt  of  the  prisoner,  are  chiefly 
that  the  fire  broke  out  suddenly  in  an  uninhabited  house,  or  in  different . 
parts  of  tRe  same  building ;  that  combustibles  have  been  found  strewed 
about  or  dropped  at  intervals,  or  placed  in  convenient  situations  to  excite 
combustion;  as  under  beds,  under  thatch,  under  a  stack,  &c.:  that  the 
prisoner  had  a  cause  of  ill-will  at  the  sufferer,  or  had  been  heard  to  threat* 
en  him,  or  had  been  seen  purchasing  combustibles,  or  carrying  them  in 
the  direction  of  the  premises,  or  lounging  about  them  at  suspicious  hours. 
To  this  is  to  be  added,  where  the  fire  was  raised  to  defraud  insurers,  the 
important  fiicta  of  the  premises  or  its  furniture  having  been  insured  at  a 
higher  value,  or  in  diflferent  offices  at  the  same  time,  and  of  a  daim  hav-* 
log  been  made  or  attempted  to  be  made  at  both  offices."  Alison's  Prin* 
ciplfis  of  Cff.  Law  of  Scothmd,  444. 

Pr^of  of  the  property  eet  fire  toJ]  The  prosecutor  must  prove  tiwt 
the  property  set  fire  to  comes  within,  the  meaning  of  the  statute,  and  the 
description  given  in  the  indictment. 

It  is  not  necessary  to  prove  under  thb  section  that  a  dissenting  chapel 
is  BQgistered  and  recorded,  the  words  ^^  duly  registered  and  teeorded,'^ 
which  were  contained  in  the  7  and  6  Geo.  4,  c.  30,  s.  3,  being  omitted  io 
the  present  enactment. 

The  word  house  includes,  as  it  seems,  all  such  buildings  as  would  conote 
within  that  description,  upon  an  indictment  for  arson  at  common  law. 
Vide  ante,  p.  i244.  That  includes  such  buildings  as  burglary  may  he 
coounitied  in  at  common  law ;  but  whether  the  word  would  now  be  held 
to  include  all  such  buildings  as  bui^hry  may  be  committed  in  under  the 
7  and  8  Geo.  4,  c.  39,  s.  13,  seems  to  be  doubtful.  See  Greenwood's 
Statutes,  S32  (n.)  A  building  intended  for  and  constructed  as  a  dwells 
ing*house,  but  which  had  not  been  completed  or  inhabited,  and  in  which 
the  owner  had  deposited  straw  and  agricultural  implements,  was  hekl  not 
to  be  a  house,  outhouse,  or  5am,  within  the  9  Geo.  1 ,  b.  23.  It  was  said 
that  it  was  not  a  bouse  in  respect  of  which  burglary  or  arson  cookl  be 
committed  ;  that  it  was  a  house  intended  for  reudence,  but  not  inhabited, 
and  therefore  not  a  dwelling«house,  though  intended  to  be  one.  That  it 
was  not  an  outhouse,  because  not  parcel  of  a  dwelling-house ;  and  that  it 
was  not  a  bam,  within  the  meaning  of  that  word  as  used  in  the  statute. 
Elsmore  v.  Inhab.  hundred  of  St.  Briavells,  8  B.  and  C.  461  (a).  Upon 
the  construction  of  the  same  statute,  (9  Geo.  1 ,  c.  33,)  it  has  be^n  held 
that  a  common  gaol  comes  within  the  meaning  of  the  word  house  {I). 
The  entrance  to  the  prison  was  through  the  dwelling-house  of  the  gaoler, 
[  ^50  ]  (separated  from  the  ''*)>ri8oa.by  a  wall,)  and  the  prisonere  were 
sometimes  allowed  to  lie  in  it.  All  the  judges  hdd  that  the  dwelling* 
house  was  to  be  considered  as  part  of  the  prison,  and  the  wjiole  pcison 

(1)  SteTeoB  9.  Commonwealth,  4  Leigh.  683.    People  v.  Cotteral,  18  Johns.  115.    People 
9.  Van  Blarcum,  2  Johna.  106.    Commonwealth  v.  Poaey,  4  Call.  109. 

(«)  Eng.  Com.  L.  Rep.  xv.  266. 
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was  Hm  home  of  the  corporation  to  whom  it  belonged.  One  of  the  counts 
kid  it  as  the  house  of  the  corporation,  another,  of  tbe  gaoler^  and  a  third) 
of  the  person  whom  the  gaoler  snffered  to  live  in  the  house.  Donnevan's 
ease,  S  East,  P.  C.  1020 ;  2  W.  Bl.  682 ;  I  Leach,  69.  But  where  a  con- 
stable hired  a  cellar  (as  a  lock-up  house)  under  a  cottage,  and  the  cellar 
was  independent  of  the  cottage  in  all  respects,  it  was  held  that  the  cellar 
waa  not  properly  described  in  an  indictment  for  arson^  either  as  the  dwell* 
ing^house  of  the  constable,  or  as  an  outhouse  of  the  cottage.  Anon,  cor* 
HxMaek,  B.,  1  Lewin's  C.  C.  8. 

A  eoHon  mill  was  held  to  be  within  the  meaning  of  the  word  mill  in  the 
■tatale  9  Geo.  1,  c.  22.    Anon.  2  Stark.  Cr.  PI.  442,  (n.) 

Upon  the  meaning  of  the  word  '^  outhouse,"  in  the  9  Greo.  1,  the  fol- 
lowing case  was  decided.  It  appeared  that  the  prisoner  ^who  was  indict- 
edfor  setting  fire  to  an  outhouse,)  had  set  fire  to  and  ournt  part  of  a 
building  of  the  prosecutor,  situated  in  the  yard  at  the  back  of  his  dwell- 
iBg*4ioose.  The  building  was  four  or  five  feet  distant  from  tbe  house,  but 
not  joined  to  it.  The  yard  was  inclosed  on  all  sides,  in  one  part  by  the 
dwelling-house,  in  another  by  a  wall,  and  in  a  third  by  a  railing,  which 
sepanted  it  from  a  field,  and  in  tbe  remaining  part  by  a  hedge.  The  pro- 
aeeutor  kept  a  public-house,  and  was  also  a  flax-dresser.  The  bvildjogs 
IB  questioir  consisted  of  a  stable,  and  chamber  over  it,  used  as  a  shop  for 
the  keeping  and  dressing  flax.  It  was  objected  that  this  was  part  of  tbe 
dwaffittg-hoiise,  and  not  an  outhouse  \  but  the  prisoner  having  been  con- 
victed, the  judges  were  of  opinion  that  the  verdict  was  right.  It  was'ob- 
aarved  that  thoi^h,  for  some  purposes,  this  might  be  part  of  the  dwelling 
house,  yet  that  in  fact  it  was  an  outhouse.  North^s  case,  2  East,  P.  O. 
1022. 

.  The  following  case  was  decided  upon  the.words  of  the  same  statute. 
The  prisoner  was  indicted  in  some  counts  for  setting  fire  to  an  ouihousiy 
in  others  to  a  house.  The  premises  burned  consisted  of  a  school^room, 
which  was  situated  very  near  to  the  house  in  which  the  prosecutor  lived, 
beiag  separated  from  it  only  by  a  narrow  passage  about  a  yard  wide.  Tbe 
roof  of  tfie  house,  which  was  of  tile,  reached  over  part  of  the  roof  of*  the 
school,  which  was  thatched  with  straw ;  and  the  school,  with  a  garden 
and  other  premises,  together  with  a  court  which  surroiiiided  the  whole, 
were  rented  of  the  parish  by  the  prosecutor  at  a  yearly  rent.  There  was 
»  continned  fence  round  the  premises,  and  nobody  but  the  prosecutor  or 
his  iamily  had  a  right  to  come  withia  it.  It  was  objected  for  the  prisoner, 
that  tbe  buiMing  was  neither  a  house  nor  an  outhouse  within  the  9  Geo. 
I,  c.  22 ;  but  tiM  judges  were  of  opinion  that  it  was  correctly  described 
either  as  an  outhouse,  or  part  of  a  dwelling-house  within  tbe  melininjg  of 
the  statute.  Winter's  case,  Huss.  and  Hy.  C.  C.  295  (o);  2  Russell, 
498(1). 

The  following  ease  upon  the  construction  of  the  same  word  arose 
upon  an  indictment  under  the  7  and  8  Geo.  4.  The  place  in  question 
*stood  fai  an  iodosed  field,  a  furlong  from  the  dwelling-house,  [  ^51  ] 
and  not  in  sight.  It  had  been  originally  divided  into  stalls,  capable  of 
hokHng  eight  beasts,  partly  open  and  partly  thatched.  Of  late  years  it 
was  boarded  all  round,  the  stalls  taken  away,  and  an  opening  left  for 

(1)  Jonee  t.  Hungerford,  4  Gill  &  Johns.  402. 
(a)  1  Ens-  C.  C.  S86. 
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cattle  to  come  in  of  their  own  accord.  There  was  neither  wiadow  nor 
door,  and  the  opening  was  sixteen  feet  wide,  so  that  a  wagon  might  be 
drawn  through  it,  under  cover.  The  back  part  of  the  roof  was  supported 
by  posts,  to  which  side  boards  were  nailed.  Part  of  it  internally  waa 
boarded  and  locked  up.  There  was  no  diatinction  in  the  roof  between 
the  inclosed  and  the  uninclosed  part,  and  the  inhabitants  and  owners 
usually  called  it  the  cow-stalli^.  Park,  J.,  did  not  consider  this  an  odC- 
house  within  the  statute,  but  reserved  the  point  for  the  opinion  of  the 
judges ;  six  of  the  judges  were  of  opinion  that  this  was  an  outhouse 
within  the  statute,  but  seven  of  their  lordships  being  of  a  contrary  opinion, 
a  pardon  was  recommended.  Ellison's  case,  1  Moody,  C.  C.  3^  (a). 
Seealso  Hilles  v.  Inhab.  of  Shrewsburv,  3  East,  457 ;  Woodward's  case," 
1  Moody,  C.C.  325  (fc). 

The  construction  of  the  word  *'  outhouse"  also  came  into  question  in 
the  foUowingcase.  The  place  burned  had  been  an  oven  to  bake  bricks^ 
and  stood  at  a  distance  from  any  house,  but  a  door  had  been  put  to  it 
with  boards  and  turf  over  the  vent-hole  at  the  top,  and  a  sort  of  loft-floor 
had  been  constructed  within.  A  cow  was  kept  in  it ;  and  adjoining,  but 
not  under  the  sameroof,  was  a  lean*to,  in  which  a  horse  was  kept^  but  the 
latterbuilding,  was  not  injured.  Upon  an  indictment  for  burning  this 
building,  describing  it  as  "  an  outhouse,"  and  secondly,  '^  as  a  stable," 
Taunton,  J.,  was  of  opinion  that  it  was  not  within  the  act ;  that  it  had  been 
settled  from  ancient  times,  that  an  outhouse  must  be  that  which  belongs  to 
a  dwelling-house,  and  is  in  some  respect  parcel  of  such  dwelling-house. 
**  This  building,"  be  said,  '^  is  not  parcel  of  any  dwelling-house,  and  does 
not  appear  to  be  connected  in  any  way  with  the  premises  of  the  proseeutor. 
Tbereis  no  such  word  as  cowhouse  in  the  statute.  The  prisoner  must 
be  acquitted."     Haughton's  case,  5  C.  and  P.  555  (1)  (c). 

The  prisoner  was  tried  before  lAttledale,  J.,  upon  an  indictment,  one 
count  of  which  charged  him  with  setting  lire  to  an  outhouse  of  W.  D« 
The  prosecutor  was  a  laborer  and  poulterer,  and  had  between  two  and 
three  acres  of  land,  and  kept  three  cows.  The  building  in  question  was 
in  the  prosecutor'^  farm-yard,  and  was^  three  or  four  poles  distant  from  the 
dwellin^house,  from  which  it  might  be  seen.  The  prosecutor  kept  a 
cart  in  it  which  he  used  in  his  business  of  a  poulterer,  and  also  kept  hia 
cows  in  it  at  night.  There  was  a  barn  adjoining  the  dwelling-house,  then 
a  gateway,  and  then  another  range  of  buildings  which  did  not  adjoin  the 
dwelling-house  or  barn ;  the  first  of  which  from  the  dwelling-house  was  a 
pig*sty,  then  another  pig-sty,  then  a  turkey-house,  adjoining  to  which  was 
the  building  in  question.  The  dwelling-house  and  barn  formed  one  side 
of  the  farm-yard,  and  the. three  other  sides  were  formed  by  a  fence  in* 
[*252]  closing  these  buildings.  The  building  in  question  was  ^formed 
by  six  upright  posts  nearly  seven  feet  high,  three  in  the  front  and  three  at 
the  back,  one  post  being  at  each  corner,  and  the  other  two  in  the  middle 
of  the  front  and  back,  these  posts  supporting  the  roof;  there  were  pieces 
of  wood  laid  from  one  side  to  the  other.  Straw  was  put  upon  these  pieces 
of  wood,  laid  wide  at  the  bottom,  and  drawn  up  to  a  ridge  at  the  top ; 
the  straw  was  packed  up  as  close  as  it  could  be  packed ;  the  pieces  of 


(1)  A  barn  not  connected  with  the  mansion,  but  standingr  alone  several  rods  distant  there- 
from, is  an  outhouse  within  the  act.    State  v.  Brooks,  4  Conn.  446. 

(«)  2  Eng.  C.  C.  336.     (ft)  Ibid.  325.    (c)  Eng.  Com.  L.  Rep.  xxiy.  453. 
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wood  and  straw  made  the  roof.  The  front  of  the  building  to  the  farm- 
yard was  entirely  open  between  the  posts,  one  side  of  the  building  adjoined 
the  tiirkey«-house  which  covered  that  side  all  the  way  up  to  the  roof,  and 
that  side  was  nailed  to  the  turkey-house.  The  back  adjoined  a  field  and 
was  a  rait  fence,  the  rails  being  six  inches  wide ;  these  came  four  or  five 
feet  from  the  ground  within  two  feet  of  the  roof,  and  this  back  formed 
|)art  of  the  fence  before  mentioned.  The  side  opposite  to  the  turkey-shed 
adjoined  the  road,  and  was  a  pale  fence  but  not  quite  up  to  the  top.  One 
of  the  witnesses  for  the  prosecution,  a  considerable  farmer,  said  he  should 
consider  the  building  an  outhouse. 

About  half  past  two  o'clock  in  the  afternoon  smoke  was  seen  to  issue 
from  the  bottom  of  the  roof,  in  the  corner  between  the  field  abore  men- 
tioned and  the  road ;  there  was  a  good  deal  of  smoke  in  the  straw ;  some 
haiidfds  of  straw  were  pulled  out ;  there  were  sparks  in  the  straw  when 
upon  the  ground,  but  no  sparks  were  seen  in  the  straw  upon  the  roof;  no 
flame  was  seen  ;  a  ball  of  linen  was  pulled  out  of  the  roof  with  the  straw ; 
smoke  and  sparks  came  from  the  ball ;  the  ball  was  trod  out ;  the  ball 
was  burnt  right  through  one  side ;  three  or  four  pails  of  water  were 
brought,  and  the  fire  on  the  roof  was  extinguished  by  throwing  some  of 
the  water  apon  iU  On  the  following  day  two  half  matches  were  found 
in  the  straw  on  the  ground  vijiich  was  pulled  from  the  roof,  but  there  was 
no  appearance  of  burning  in  those.  On  the  same  day  several  handfuls  of 
straw  were  taken  out  of  the  roof,  and  there  was  burnt  straw  in  some  of 
these  handfuls ;  and  on  the  same  day,  on  examining  the  straw  lying  on 
the  gfoand  down  by  the  building,  there  were  some  burnt  ashes,  and  the 
ends  of  some  of  the  straw  were  burnt,  and  the  ends  of  some  of  them  dropped 
ofi*  like  a  powder,  and  the  ends  of  some  of  the  straw  had  been  reduced  to 
ashes ;  no  part  of  the  wood,  either  in  the  pieces  on  which  the  straw  was 
laid,  or  in  the  posts  of  the  building  was  burnt.  The  prisoner  was  con- 
victed, and  sentence  of  death  passed  upon  him,  but  execution  was  res- 
pited to  take  the  opinion  of  the  judges.  Three  questions  were  submitted 
to  them.  1st.  Whether  the  building  was  an  outhouse  within  the  meaning 
of  tlie  7  and  8  Geo.  4,  c.  30,  s.  2  ?  2d.  Whether,  in  case  the  building 
were  an  outliouse,  the  straw  (as  above  described)  was  a  part  of  the  build- 
ing? 3d*  Whether  this  was  a  setting  on  fire  ?  All  the  judges  present  (ex- 
cept Tindalf  C.  J.,)  thought  the  erection  an  outhouse,  and  that  the  con- 
viction was  right.     Stallion's  case,  1  Moody,  C.  C.  398  (a). 

The  house  burned  should  be  described  as  being  in  the  possession  of 
the  person  who  is  in  the  actual  occupation,  even  though  the  possession 
*be  wrongful.  Thus  where  a  laborer  in  husbandry  was  permit-  [  253  ] 
ted  to  occupy  a  house  as  part  of  his  wages,  and  after  being  discharged 
from  his  master's  service,  and  told  to  quit  the  house  in  a  month,  remained 
in  it  after  that  period  ;  it  was  held  by  the  judges,  upon  an  indictment 
for  setting  fire  to  the  house,  that  it  was  rightly  described  as  being  in  the 
possession  of  the  laborer.     Wallis's  case,  1  Moody,  C.  C.  344  (&)(!)• 

Proof  of  the  intent  to  injure  or  defraud.]     The  prosecutor  must  provr 
the  intent  to  injure  or  defraud  the  party  mentioned    in  the  indictmer 

(1)  If  it  be  in  &ct  tlie  dwelUn^-hoase,  the  court  will  not  inquire  into  the  tenure  or  inte 
of  the  occupant.    People  v.  Van  Blarcvm,  2  Johne.  105. 

(a)  2  £ng.  C.  C.  398.    (h)  Ibid.  344. 
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Upon  live  proof  of  ibe  intent  of  the  prisoner,  Tindmly  C.  J.,  made  the 
foHowtng  observations  in  his  charge  to  the  grand  jury  at  Bristol.  '<  Where 
the  statute  directs,  that  to  cooif^te  the  offence  it  must  have  been  dooe 
urith  intent  to  injure  or  defraud  sonae  person,  there  •  is  no  occasion  that 
either  malice  or  ill  will  should  subsist  .agjainst  the  person  whose  property 
is  so  destroyed.  It  is  a  malicious  act  in  contempiatioo  of  law,  when  a 
man  wilfully  does  that  which  is  illegal,  and  its  necessary  conaequeace 
must  injure  his  neighbor,  (vide  antef  p.  20),  and.  it  is  unnecessary  to  ob* 
serve  that  the  setting  fire  to  another's  house,  whether  the  owner  be  a 
stranger  to  the  prisoner,  or  a  person  against  whom  he  had  a  former  grudge, 
must  be  equally  injurious  to  him ;  nor  will  it  be  necessary  to  prove  that 
the  house,  which  forms  the  subject  of  the  indictment  in  any  partioalar 
case,  was  that  which  was  actually  set  on  fire  by  the  prisoner.  It  will  bet 
sufficient  to  constitute  the  offence,  if  he  is  shown  to  have  feloniously  set 
on  fire  another  house,  from  which  the  flames  communicated  to  tbe  rest* 
(Vide  aa/e,  p.  245.)  No  man  can  shelter  himself  from  puDishmeat  on 
the  ground  that  the  mischief  he  committed  was  wider  in  its  consequences 
than  be  originally  intended."  5  Car.  and  P.  206,  (n»)  (a).  Thus  where 
a  man  was  indicted  for  setting  fire  to  a  mill,  (43  Geo.  2,  c*  58,  s.  1 ,  re*- 
peakd)  with  intent  to  injure  the  occupier  thereof,  and  it  appeared  from 
the  prosecutor's  evidence  that  the  prisoner  was  an  inoffensive  man,  and 
never  had  any  quarrel  with  the  occupier,  and  that  there  was  no  known 
motive  for  committing  the  act,  and  he  was  convicted ;  the  judges  held  the 
conviction  right,  for  that  a  party  who  does  an  act  vrilfuUy,  necessarily 
intends  that  which  must  be  the  consequence  of  his  act.  Farrington's 
case,  Russ.  and  Ry.  C.  C.  207  {!>).  Philp's  case,  1  Moody,  C.  C.  373, 
cnUf  p.  21  (c). 

A  wife  cannot  be  guilty,  under  the  statute,  of  setting  fire  to  her  hus- 
band's house,  with  intent  to  injure  or  defraud  him.  The  judges  held 
auch  a  conviction  wrong,  thinking  that  to  constitute  the  offence,  there 
should  be  an  intent  to  injure  or  defraud  some  third  person,  not  one  identi- 
fied with  herself.     March's  case,  1  Moody,  C.  C.  182  (d). 

Where  the  intent  laid  is  to  defraud  insurers,  the  insurance  must  be 
proved.  To  prove  this  the  policy  must  be  produced ;  evidence  v£  the 
books  of  an  insuranca  company  not  being  admissible,  unless  the  want  of 
[  *254  ]  the  policy  is  accounted  for.  Doran's  case,  1  £sp.  127.  *The 
policy,  mqst  be  properly  stamped.  Gieson's  case,  Russ.  and  Ry.  C.  C. 
133  (s) ;  2  Leach,  1007  ;  1  Taunt.  95 ;  antCy  p.  164. 

Setting  fire  to  coal  mines.]  By  the  7  Wm.  4  and  1  Vict.  c.  89,  s.  9, 
'^  whosoever  shall  unlawfully  and  maliciously  set  fire  to  any  mine  of  coal, 
or  cannel  coal,  shall  be  guilty  of  felony,"  and  on  conviction  may  be 
transported  for  life,  or  for  not  less  than  fifteen  years,  or  imprisoned  for 
not  exceeding  three  years. 

Sdting  fire  to  stacks,  fyc]  By  the  7  Wm.  4,  and  1  Vict  c  89,  s. 
10,  *' whosoever  shall  unlawfully  and  maliciously  set  fire  to  any  stack  of 
corn,  grain,  pulse,  tares,  straw,  haulm,  slubUe,  furte,  heath,  fem»  hay, 
turf,  peat,  coals,  charcoal,  or  wood,  or  any  steer  of  wood>  shall  be  guilty 

(a)  Eng.  Com.  L.  Rep.  zziv.  312.    (h)  1  Enff.  C.  C.  207.  ~(c)  2  Ibid.  273.    (d)  2  Ibid.  182. 

(«)  1  Ibid.  136. 
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of  fekmy,  and  bekig.  convloted  thereof  ihall  be  liable,  at  the  disctetioriof 
the  court,  to  be  transported  beyond  the  seas  for  the  term  of  the  natural 
life  of  such  offender,  or  for  any  term  not  less  than  fifteen  years,  or  to  be 
imprisoned  for  any  term  Yiot  exceeding  three  years." 

As  to  tlie  power  of  the  court  to  award  hard  labor  and  solitary  confine 
ment,  see  af»/e,  p.  247. 

By  the  T  &  8  Geo.  4,  c.  30,  s  17,  (which  portion  of  the  section  19  not 
repealed  by  the  above  statute)  if  any  person  shall  unlawfully  and  mali- 
eioofily  set  fire  to  any  crop  of  corn,  grain,  or  pulse,  whether  standing  or 
cut  down,  or  to  any  part  of  a  wood,  coppice,  or  plantation  of  trees,  or  to  any 
heath,  gorze,  furze,  or  fern,  wheresoever  the  same  may  be  growing ;  every 
such  ofender  shall  be  guilty  of  felony,  and  being  convicted  thereof  shall  be 
liable,  at  the  discretion  of  the  court,  to  be  transported  beyond  the  seas 
far  the  tenn  of  seven  years,  or  to  be  imprisoned  for  any  term  not 
exceeding  two  years,  and  if  a  male  to  be  once,  twice,  or  thrice  publicly  or 
privately  whipped  (if  the  court  shall  so  think  fit)  in  addition  to  such  Im* 
prisonment. 

The  evidence  upon  an  indictment  under  the  tenth  section  of  the  t 
Wm.  4  and  1  Vict.  o.  89,  will  in  all  material  respects  resemble  that  upon 
an  indictment  for  setting  fire  to  a  house,  <&c.,  tmder  section  3,  anfe,  p. 
S47. 

Where  a  man  was  indicted  under  statute  9  Geo.  I ,  c.  22,  which  made 
it  felony  to  set  fire  to  any  eock,  mow,  or  stack  of  com,  and  was  charged 
with  being  accessary  to  setting  fire  to  '^  an  unthreshed  parcel  of  wheat,'' 
this  was  held  not  to  be  an  ofience  within  the  statute.  Judd's  case,  t 
Leach,  484  ;  2  East,  P.  C.  1018;  2  T.  R.  256. 

The  prisoner  was  indicted  under  the  7  and  8  Geo.  4,  e.  30,  s.  17,  for 
setting  fire  to  ^^  a  stack  of  straw."  It  appeared  in  evidence  that  the  stack 
in  question  was  made  partly  of  straw,  there  being  two  or  three  loads  at 
the  bottom,  and  the  residue  of  havlm,  that  is,  the  aftermath  or  stubble  of 
rye  or  wheat,  about  eighteen  inches  long :  according  to  one  witness  the 
straw  and  haulm  were  mixed.  Amongst  other  objections  to  the  indict- 
ment it  was  urged  thai^  this  was  not  a  stack  of  stTOW  within  the  statute, 
and  npoa  a  case  reserved  *for  the  opinion  of  the  judges,  they  [  *253  ) 
held  all  the  objections  good.  The  prisoner  was  afterwards  indicted  for 
setting  fire  to  <*  a  stack  of  stmw  called  haulm  f*  but  Vaughan,  B.,  inti- 
mated his  opinion  that  it  was  unsafe  to  convict  on  such  a  count.  Read- 
er's case,  4  C.  and  P.  245  (a) ;  1  Moody,  C.  C.  239  (6).  See  also 
Brown's  case,  4  C.  and  P.  553,  (n.)  (c) ;  Tottenham's  case,  7  C.  and  P. 
237  (d) ;  1  Moo.  C,  C.  461  (c). 

The  recent  statute,  it  will  be  observed,  uses  the  words  haulm  and  stub- 
ble as  well  as  stmw. 

It  should  be  observed  that  in  Reader's  case,  there  was  another  and  fa- 
tal objection  to  the  indictment,  viz.,  that  it  omitted  the  word  ^*  unlawful- 
ly," which  is  used  in  the  statutory  description  of  the  ofience,  and  it  was 
therefore  unnecessary  to  decide  the  objection  as  to  the  description  of  the 
slack,  though  in  the  report  (4  C.  and  P.  245,)  it  is  stated  that  the  judges 
held  the  indictment  bad  upon  all  the  objections. 

Where  the  prisoner  was  indicted  under  the  7  &  8  Geo.  4,  c.  30,  s.  17, 


{a)  Eng.  Com.  L.  Rep.  six.  967.    (6)  2  Eng.  C.  C.  239.    (e)  Eng.  Com.  L.  Rep.  xiz.  523. 

(4  id.  xzxii,  500,    (e)  2  Eng,  C.  C.  461. 
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for  setting  fire   to  "  one  stack  of  barley,  of  the  value  of  lOOZ.,  of  R.  P. 
Williams,"   it  was  objected  that  the  word  "  barley*'  was  not  mentioned 
in  the  statute,  and  that  there  was  no  sufficient  averment  of  the  properly 
being  in  R.  P.   Williams ;  but  Paticson,  J.,  thought  that  charging  the 
oflence  as  setting  fire  to  a  stack  of  barley  was  sufficient,  and  also  that 
the  averment  of  the  property  was  sufficient.     His  lordship   stated,  that   if 
he   thought  there  was   any    weight    in  the  objection   as   to   the  use  of 
the  word    "  barley,"   he   would  reserve  the    point   for    the   opinion   of 
the  judges  ;  but  the  prisoner  was  afterwards  executed.     Swalkin's  case, 
4  C  and    P.  548  (a).     So   an  indictment  charging  the  prisoner  with 
setting  fire^Mo  a  certain   stack   of  &ean«"  is  good,   for  the  judges  are 
bound  to  consider  beans  as  a  species  of  pulse.     Woodward's    case,  1 
Moody,  C.C.  323(6). 

The  prisoner  was  indicted  under  the  same  statute  for  setting  fire  to  a 
stack  of  wood.  It  appeared  that  between  the  house  of  the  prosecutor 
and  the  next  house  there  was  an  archway,  over  which  a  sort  of  loft  was 
made,  by  means  of  a  temporary  floor,  and  that  in  this  place  there  was 
an  armful  of  straw  and  a  score  of  fuggots  piled  on  one  aftother.  The 
prisoner  set  fire  to  the  straw,  whicl^  was  burnt,  as  well  as  some  of  the 
faggots.  Park^  J.,  was  clearly  of  opinion  that  this  was  not  a  stack  of 
wood  within  the  meaning  of  the  act  of  parliament.  Aris's  case,  6  C.  and 
P.  348  (c). 

Upon  an  indictment  for  setting  fire  to  a  stack,  a  mistake  as  to  the  name 
of  the  place  where  the  oflTence  was  committed  is  immaterial,  the  charge 
being  transitory.     Woodward's  case,  I  Moody,  C.  C.  323  ((/)'. 

Setting  fire  to  ships  with  intent  to  murder,]  By  the  7  Wm.  4  and  1 
Vict.  c.  89,  s.  4,  ^'  whosoever  shall  unlawftilly  and  maliciously  set  fire  to» 
cast  away,  or  in  anywise  destroy  any  ship  or  vessel,  either  with  intent  to 
murder  any  person,  or  whereby  the  life  of  any  person  shall  be  endan- 
gered, shall  be  guilty  of  felony,  and  being  convicted  thereof  shall  suflfer 
death." 

This  sentence  may  be  recorded,  ante,  p.  224.  m 
[*256]  ♦Under  this  section  the  prosecutor  must  prove,  1st.  The  setting 
fire,  or  other  act  of  the  prisoner  by  which  the  ship  was  cast  away  or  destroy- 
ed. 2d.  The  intent  to  murder,  from  circumstances  from  which  it  may 
be  inferred,  or  otherwise  that  the  life  of  some  person  was  endangered  by 
the  act  done. 

Setting  fire  to  ships  with  intent  to  destroy  the  ^ame.]  By  the  7 
Wm.  4  and  1  Vict.  c.  89,  s.  6,  (re-enacting  With  some  verbal  alterations 
the  7  &  8  Geo.  4,  c.  30,  s.  9,  but  modifying  the  punishment)  '^  whoso- 
ever shall  unlawfully  and  maliciously  set  fire  to,  or  in  anywise  destroy 
any  ship  or  vessel,  whether  the  same  be  complete  or  in  an  unfinished 
state,  or  shall  unlawfully  and  maliciously  set  fire  to,  cast  away,  or  in 
anywise  destroy  any  ship  or  vessel,  with  intent  thereby  to  prejudice  any 
owner  or  part  owner  of  such  ship  or  vessel,  or  of  any  goods  on  board  the 
same,  or  any  person  that  hath  underwritten,  or  shall  underwrite  any  pol- 
icy of  insurance  upon  such  ship  or  vessel,  or  on  the  freight  thereof,  or 

^  ■-.  ■      I  ■  ■  ■  ■  ■  .  I  ■     III      ■  I  ■  »■ 

(«}  Eng.  Com.  L.  Rep.  xix.  520.    (h^  2  Eng.  C.  C.  323.     (e)  Eng.  Com.  L.  Rep.  XXT.433L 

(a)  2  Eng.  C.  C.  823. 
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iip<M^  any  goods  on  hoard  the  sains,  shall  b^  guilty  of  felony^  an4  being 
convicted  thereof  shall  be  liable,  at  the  discretion  of  ^he  court,  to  be 
transported  beyond  the  seas  for  the  term  of  the  natural  life  of  such  .of- 
fender, or  for  any  term  noi  less  than  fifteen  years,  or  to  .be  imprisoned  for 
any  4crm  not  exceeding  three  years." 

.  As  to  the  power  to  award  hard,  labor  and  solitary  confinement,  see  ante, 
p.  247. 

The  evidence  upofl  an  indictment  under  the  7  Wm.  4  and  1  Vict,  c, 
89,  s.  6,  for  setting  fire  to  a  ship,  will  be  in  all  material  respects  the  same 
as.  that  before  detailed,  upon  an  indictment  for  se.tting  fire  to  a  house, 
ante,  p.  245. 

Where  a  pleasure  boat  eighteen  feet  long  was  set  fire  to,  Patteson,  J., 
inclined  to  think  it  was  a  vessel  within  the  meaning  of  the  7  &  8  Geo.  4, 
c.  30,  s.  9,  but  the  prisoner  being  acquitted  on  the  merits^  no  decided 
opinion  was  given.  Bowyer's  case,  4  C.  and.  P.  559  (a).  Upon  an  in- 
dictment for  setting  fire  to  a  barge,  Alderson,  J.,  said^  that  if  the  pris- 
oner was  convicted  he  would  take  the  opinion  of  the  judges  as  to  wheth- 
er a  barge  was  within  the  statute.  The  prisoner  was  acquitted.  Smith's 
case,  4  C.  and  P.  569  (6). 

If,  the  in^nt  be  laid  to  prejudice  the  underwriters,  the  policy  must  be 

Sroduced  (ante^  p.  253,)  and  it  must  be   proved  that  the  ship  sailed  on 
er  voyage. 

It  has  been  held  that  the  part-owner  of  a  ship  may.  be  convicted  of 
setting  fire  to  it  with  intent  to  injure  (he  other  part-owners^  although 
he  has  insured  the  whole  •  ship  and  promised  that  the  other  part-owners 
shall  have  the  benefit  of  the  insurance,  Philip's  case,  I  Moody,  C.  C. 
263  (cj.    See  ante,  p.  53. 

Setting  fire  to  ships  of  war,  fyc]  By  stat.  12  Geo.  3,  c.  24,  s.  8,  if 
any  person  shall,  either  within  the  realm,  or  in  any  of  the  colonies,  wilful;* 
ly  or  maliciously  set  on  fire  or  burn,  or  otherwise  destroy,  or  cause  to 
be  fired  or  destroyed,  or  aid  or  assist  in  firing  or  destroying  any  of  his  Maj- 
esty's ships  or  vessels  of  war,  whether  afloat,  or  building  ♦in  any  [  *257  ] 
of  the  King's  dock-yards,  or  building  or  repairing  by  contract  in  any  pri« 
vate  yard,  or  any  of  the  King's  arsenals,  magazines,  dock-yards,  rope- 
yards,  victuailing-oflices,  or  any  of  the  buildings  erected  therein,  or  be- 
longing thereto,  or  any  timber  or  materials  placed  there  for  building, 
repairing,  or  fitting  out  of  any  ships  or  vessels,  or  any  of  the  King's  mil- 
itary, naval,  or  victualling  stores,  or  other  ammunition  of  war,  or  any 
place  where  the  same  or  other  ammunition  of  war  is,  are,  or  shall  be 
kept,  placed  or  deposited,  every  such  offender  shall  be  guilty  of  a  capital 
felony.  -^ 

By  sec.  2,  persons  committing  such  ofiences  out. of  the  country  may  be 
indicted  and  tried  in  any  county  within  the  realm« 

Negligent  hurn%ngJ\  By  statutes  6  Anne,  c.  31,  and  14  Geo.  3,  c.  78, 
s.  84,  if  any  medial  or  other  servant,,  through  negligence  or  carelessness, 
shall  fire,  or  cause  to  be  fired,  any  dwelling-house  or  otherwise,  and  be 
convicted  thereof,  by  oath  of  one  witness  before  two  justices,  he  shall  for- 
feit ICk)/.  to  the  churchwardens,  to  be  distributed  amongst  the  sufferers 

(a)  Eng.  Com.  L.  Rep.  xix.  527.    (*)  Id.  531.     (e)  2  Eng.  C  C.  263. 
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by  such  fire ;  and  if  he  should  not  pay  the  same  kniBediately 
of  the  churchwardens,  he  shall  be  committed  by  the  justiees  to 
house  or  common  gaol,  or  honse  of  correction^  for  eigbtean 
to  be  kept  to  hard  labor. 
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What  amounts  to  an  assault,]  An  assault  is  any  attempt  or  oAer  wkh 
force  or  violence  to  do  a  corporal  hurt  to  another,  whether  from  malice  or 
[  ^58  ]  wantonness,  as  by  striking  at  him  or  even  holding  *up  the  fist  at  him 
in  a  threatening  or  insulting  manner,  or  with  such  other  circumstances  as 
denote  at  the  time  an  intention,  coupled  with  a  present  ability,  of  actual  vi- 
olence against  his  person,  as  by  pointing  a  weapon  at  him  when  he  is  wMi- 
in  the  reach  of  it  (1). 

Striking  at  another  with  a  cane,  stick,  or  fist,  although  the  party  strik* 
ing  misses  his  aim ;  2  Roll.  Abr.  545, 1.  45 ;  drawing  a  sword  or  bayonet, 
or  throwing  a  bottle  or  glass  with  intent  to  wound  or  strike ;  presentiag  a 
gun  at  a  man  who  is  within  the  distance  to  which  the  gun  will  caity ; 
pointing  a  pitchfork  at  him  when  within  reach  of  it ;  or  any  other  act,  in- 
dicating an  intention  to  use  violence  against  the  person  of  another  m  an 
assault.     1  Hawk.  c.  62,  s.  1 . 

Although  to  constitute  an  assault  there  must  be  a  present  ability  to  in- 
flict an  injury,  yet  if  a  man  is  advancing  in  a  threatening  attitude  to  strike 
another,  so  that  the  blow  would  almost  immediately  reach  him,  if  he  were 
not  stopped,  and  he  is  stopped,  this  is  an  assault.  Stephens  ««  Myenii  4 
C.  and  P.  349  (a). 

So  there  may  be  an  assault  by  exposing  a  child  of  tender  yean,  or  a  per* 
son  under  the  control  and  dominion  of  the  party,  to  the  iocfemency  of  the 
weather.  Ridley's  case,  2  Campb.  650 ;  1  Russell,  605.  But  a  mere 
omission  to  do  an  act  cannot  be  construed  into  an  assault.  Thus  where 
a  man  kept  an  idiot  brother  who  was  bed-ridden,  in  a  dark  room  in  his 
house,  without  suflicient  warmth  or  clothing,  Bwraugh^  J.|  mled  that 

.(1)  1  Wheeler's  C.  C.  365.  U.  Stales  v.  Ortega,  4  VTasfa.  C  G.  Rep.  684.  Stale  •.  Oavis 
«al.  lliUl,46.  State  V.  Beck  ^k  al.  Id.  363.  ft  is  an  assaoh  to  attempt  to  mn  afaiMt  tlw 
waffon  of  another  on  the  hti^hway.  People  v.  Lee,  1  Wheeler^s  C.  C.  964.  It  is  not  an  as- 
sault to  point  a  cane  at  one  in  the  street,  in  derision  and  lor  the  parpoae  of  inaoH,  hut  wilk- 
o«t  an  ialmtm  to  strike.    jOoodwin's  case,  6  Rogers's  Rec.  9. 

(«)  Eng.  Com.  L.  Rep.  six.  414. 


ihtm  AmI»  worid  sol  support  an  iodicUiieot  for  assaiilt  and  false  imprison- 
iMOt ;  Ibr  atthoiigh  there  bad  been  negligienco,  yet  mere  omission,  without 
«  diity§  wmM  aol  enmte  an  indi^able  ofieiiGe.  Smith's  case,  2  C.  and  P. 
449  (a). 

If  a  matter  take  indecent  liberties  with  a  female  scholar,  without  her 
consent,  thoogh  she  do  not  resbt,  he  will  be  guilty  of  a  common  assault 
Nicbors  case,  Russ.  and  Rf.  180.  And  where  a  person  professii^  medi- 
cine, desired  a  young  girl  who  came  to  bim  as  a  patient,  to  strip  naked, 
and  himself  took  off  her  clothes  and  rubbed  her  with  something  from  a 
bottle,  and  he  was  indicted  as  for  a  common  assault :  the  judge  left  it  to 
the  jury  to  say  whether  the  prisoner  really  believed  that  the  stripping  her 
could  assist  him  in  curing  her ;  the  jury  having  found  that  he  had  no  such 
belief^  and  that  it  was  wholly  unnecessary,  he  was  convicted  :  and  on  a 
ease  reserved,  the  judges  held  that  the  conviction  for  a  common  assanit 
was  right.     Rostnskt's  case,  1  Moody,  C.  C.  19  (6). 

If  a  man  goes  to  bed  to  a  married  woman,  and  has  connection  with  her, 
sbe  eonsenling  under  the  belief  that  it  is  her  husband,  this  is  an  assault, 
and  the  (act  that  there  was  no  resistance  on  her  part  makes  no  difference, 
as  the  fraud  is  sufficient  to  make  it  an  assault.  Williams's  case,  8  C.  and 
P.  286  (c).    See  also  Saunders's  case,  lb.  265. 

But  an  attempt  to  commit  the  misdemeanor  of  having  carnal  knowledge 
of  a  giri  between  ten  and  twelve  years  old,  is  not  an  assault,  as  the  con- 
sent of  the  girl  puts  an  end  to  the  ch$irge  of  assault.  Meredith's  case,  8 
C.  and  P.  669  (tf).    Bank's  case,  pasty  265. 

*lf  parish  officers  cut  off  the  hair  of  a  pauper  in  the  work-  [  *269  ] 
house,  with  force  and  against  his  consent,  it  is  an  assault.  Forde  v.  Skin- 
ner, 4  a  attd  P.  237  (e). 

If  a  person  puts  a  deleterious  drug  (as  cantharides,)  into  coffee,  in  or- 
der that  another  may  take  it ;  if  it  be  taken,  he  is  guilty  of  an  assault 
mpoa  the  party  by  whom  it  is  taken.  Button's  case,  8  C.  and  P.  660  (/)• 
An  unlawful  imprisonment  is  also  an  assault.  1  Hawk.  c.  62,  s.  1. 
it  has  been  frequently  said  that  every  imprisonment  includes  a  battery. 
B.  N»  P.  22 ;  1  Selw.  N.  P.  Imprisonment ^  L  But  this  doctrine  has 
been  denied.    Emmett  v.  Lyne,  1  N.  R.  255. 

When  the  injury  is  actually  inflicted  it  amounts  to  a  battery,  which  in- 
ctodes  an  assault,  and  this,  however  small  it  may  be,  as  by  spitting  in  a 
OMm^s  fiuse  or  in  any  way  touching  him  in  anger  without  lawful  provoca- 
tioD.  4  East,  P.  C.  406  ;  B.  N.  P.  15 ;  Hawk.  P.  C.  b.  1,  c.  62,  s.  12  ; 
I  Rttiiril,  604. 

In  cases  of  assault,  as  in  all  other  offences,  if  several  act  in  concert, 
encoanging  one  another  and  co-operating,  they  are  all  equally  guilty, 
though  oo^  one  commit  the  actual  assault.  Per  Baytey^  J.,  Anon.  1 
Lewm,aC.  17  (1). 

mat  does  not  amount  to  an  assault.]  Although  it  was  formerly  doubt- 
ed, it  is  now  clear  ti»t  no  words,  whatever  nature  they  may  be  of,  will 
constitute  an  assault.  Hawk.  P.  C.  b.  1,  c.  62,  s.  1 ;  1  Bac.  Ab.  Assault 
and  Battery  (A)  ;  1  Russell,  604.    But  words  may  qualify  what  would 

(1)  Bell  9.  MUler,  5  Ohio,  951. 

(n)  EBff.  Com.  L.  Rep.  zii.  215.    (b)  2  Buff.  C.  C.  19.    (c)  Knf .  Com.  L.  Rep.  zuiv.  398. 

(d)  Id.  S39.    («)  id.  xix.  364.    (f)  Id.  zzxiv.  573. 
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otherwise  be  an  assault,  by  showiDg  tbat  the  party  inteads  no  preseiit  cor* 
poral  injury,  as  where  a  person  meeting  anoiher  laid  his  hand  upon  hi» 
sword  spying,  ^'  If  it  were  not  assize  time  I  would  not  take  such  language 
from  you  ;"  for  it  shows  that  he  had  not  a  design  to  do  the  party  apy  cor- 
poral hurt     Turberville  v.  Savage,  I  Mod.  3;  2  Keb.  545  (!)• 

What  does  not  amount  to  an  asmult — accideni.]  Where  an  i^jory  » 
purely  accidental  and  the  party  wholly,  without  fault,  it  will  not  amount  to 
a  battery.  Weaver  v.  Ward,  Hob.  134;  2  Rdl.  Ab.  548.  Thus  where 
the  defendant  was  indicted  for  throwing  down  skins  in  a  yard^  being  a 
public  place,  by  which  a  man's  eye  was  beaten  out,  it  appearing  that  the 
wind  blew  the  skin  out  of  the  way,  and  that  the  injury  was  caused  by  thia 
circumstance,  the  defendant  was  acquitted.     Gill's  case,  I  Str.  190. 

But  if  in  the  course  of  an  unlawful  act  a  blow  is  struck,  as  where  two 
persons  are  engaged  in  fighting,  and  one  of  them  accidentally  and  unin- 
tentionally strikes  a  third  person,  this  is  not  such  an  accident  as  will  pre- 
vent the  blow  from  being  a  battery.     James  v.  Campbell,  5  C.  and  P. 

There  is  a  distinction  in  cases  of  accident,  with  regard  to  the  liability 
of  the  party,  in  civil  and  in  criminal  proceedings.  Thus,  it  is  said  by 
Hdwkina^  that  it  seems  that  a  man.  shall  not  forfeit  a  recognizance  of  the 
peace  by  a  hurt  done  to  another  merely  through  n^ligence  or  miscbaace^ 
[  260  ]  as  where  one  soldier  hurts  another  by  *disctmiging  a  gun  in  ex- 
cifcise  without  sufficient  caution  \  for  notwithstanding  such  person  nuist  in 
a  civil  action  give  the  other  satisfaction  for  the  damage  occasioned  by  his 
want  of  care^  yet  lie  seems  not  to  have  offended  against  the  puiport  of 
such  a  recognizance,  unless  he  be  guilty  of  some  wilful  breach  of  the 
peace.  Hawk.  P.  C.  b.  1,  c  60,  s.  27.  It  is  said  that.it  may  be*  deemed 
a  general  rule  in  criminal  cases;  that  the  same  facts  which  -make  -killing 
homicide  by  misadventure  {vide  post)  will  be  a  good  defence  upon  ao'ia^ 
dictment  for  a  battery.    Archb.  Cr.  Law,  418,  7th  ed. 

ff^uit  shall  not  amount  to  an  assauU-^^^imicable  contest  J\  An  injury  re- 
ceived in  playing  at  any  lawful  sport,  as  cudgels,  by  consent,  will  not 
amount  to  a  battery  in  law,  for  the  intent  of  the  pasties  is  not  unlawful 
but  rather  conunendable,  and  tending  mutually  to  promote  activity  and 
courage ;  yet  it  seems  it  would  be  otherwise,  if  the^hting  were  wiUi  nar 
ked  swords,  because  no  consent  can  make  so  dangerous  a  diversion  law- 
ful. Hawk.  P.  C.  b.  1,  c.  60,  s.  26.  Com.  Dig.  Pleader,  (3M.  1&) 
Bui.  N.  P.  15.  In  an  action  for  assault  and  battery,  where  it  vms  insisted 
as  a  defence  that  the  plaintiff  and  defendant  fought  by  consent,  Parker^ 
C.  B.,  said,  that  fighting  being  unlawful,  the  consent  of  the  plaintiff  would 
be  no  bar  to  the  action  ;  and  he  cited  a  case  where  Reynolds,  C.  B.,  in  an 
action  to  recover  five  guineas  on  a  boxing-match,  held  the  oonsideFation  il- 
legal. Boulter  v,  Clarke,  B.  N.  P.  16.  These  decisions  appear  only  to 
apply  to  unlawful  games,, amongst  Which  boxing  and  boxing-matches  are 
to  be  considered.  See  post,^a  to  what  shall  be  deemed  iawful  sports, 
title,  Murder. 

(1)  CoxmnonwealUi  v.  Eyre,  1  S.  &  R.  347. 
(a)  Eng.  Com.  L.  Bep.  zziy.  367. 
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Wka^  does  no/  amount  to  an  asmult — lawful  chastisement. 1  If  a  parent 
in  a  reasonable  manner  chastise  his  child,  or  a  master  his  setvamf  (1), 
being  actually  his  servant  atihe  time,  or  a  schoolmaster  his  scholar  (2),  or 
a  gaoler  his  prisoner,  or  a  husband  his  wife,  or  if  one  confinca  friend  who 
is  mad,  and  bind  and  beat  him,  in  such  circumstancefi  it  is  no  assault. 
Hawk.  P.  C.  b.  1,  c.  30,  s.  23.  Com.  Dig.  Pleader,  (3  M.  13.)  A  defen* 
dant  may  justify  even  a  mayhem,  if  done  by  him  as  an  officer  of  the  arioy 
for  disobedience  of  orders,  and  he  may  give  in  evidence  the  sentence  of  a 
council  of  war,  upon  a  petition  against  him  by  the  plaintiff;  and  if  by  the 
tentence  the  petition  is  dismissed,  it  will  be  conclusive  evidence  in  favor 
of  the  defendant.  Lane  ».  Degberg,  B.  N.  P.  19.  In  all  cases  of  chas- 
tisement it  must,  in  order  to  be  justifiable,  appear  to  have  been  reasonable. 
1  East,  P.  C.  406  ;  and  see  post,  title,  Murder. 

What  does  not  amount  to  an  assault — self-defence.]  A  blow  or  other 
violence  necessary  for  the  defence  of  a  man's  person  against  the  violence 
of  another  will  not  constitute  a  battery.  Thus  if  A.  Kftup  his  stick  and 
offer  to  sirike  B.,  it  is  a  sufficient  assault  to  justify  B.  in  striking  A.,  for 
he  need  not  stay  till  A.  has  actually  struck  him.  B.  N.  P.  18.  Bui  every 
assault  will  not  justify  every  battery,  and  it  is  matter  of  evidence  whether 
the  assault  was  proportionable  *to  the  battery ;  an  assault  may  [*261] 
Indeed  be  of  such  a  nature  as  to  justify  a  mayhem ;  but  where  it  appear- 
ed that  A.  had  lifted  the* form  upon  which  B.  sat,  whereby  the  latter  fell, 
it  wa«  held  no  justification  for  B.'s  biting  off  A.'s  finger.  B.  N.  P.  18. 
In  cases  of  assault,  as  in  other  cases  of  trespass,  the  party  ought  not  in 
the  first  instance  to  beat  the  assailant,  unless  the  attack  is  made  with  such 
violence  as  to  render  the  battery  necessary.  Weaver  v.  Bush,  8  T.  R. 
78 ;  1'  Rus»ell,  609.  Where  a  man  strikes  at  another  within  a  distance 
eapable  of  the  latter  being  struck,  nature  prompts  the  party  struck  at  to 
resist,  and  he  is  justifyed  in  using  such  a  degree  of  force  as  will  prevent 
a  repetition.    Per  Parke,  B.,   Anon.  2  Lewip,  C.  C.  48. 

The  rule  on  this  point  is  well  laid  down  by  a  writer  on  Scotch  law, 
"though  fully  justified  in  retaliating,  the  party  must  not  carry  bis  resent- 
ment such  alength  as  to  become  the  assailant  in  his  turn,  as  by  continuing 
to  beat  the  aggressor  after  he  has  been  disabled,  or  has  submitted,  or  by 
using  a  lethal  or  ponderous  weapon,  as  a  knife,  poker,  hatchet,  or  hammer, 
against  a  fist,  or  cane,  or  in  general  pushing  his  advantage,  in  point  of 
strength,  or  weapon,  to  the  uttermofiit.  In  such  cases  the  defence  degen- 
erates into  aggression,  and  the  original  assailant  is  entitled  to  demand 
punishment  for  the  new  assault  committed  on  him  after  his  original  attack 
had  been  duly  chastised."  Alison's  PrincCr.  Law  of  Scot.  177  ;  1  Hume, 
335  (3). 

What  does  not  amount  to  an  assault — interference  to  prevent  breach 
of  the  peace,  fyc]  A  man  may  justify  an  assault  and  battery,  in  prevent- 
ing the  commission  of  a  felony  or  breach  of  the -peace,  or  in  the  suppres- 
sion of  a  riot,  fee,  as  if  he  •  force  a  sword  from  one  who  offers   to'  kill 


(1)  A  muter  has  no  right  to  correct  hie  hired  lerYaiit.  Commonwealth  v,  Baird,  l^Aih- 
meao,  267.  The  authority  of  the  master  to  correct  his  apprentice  is  personal.  Peonle  v. 
Phillips,  1  Wheeler's  C.  C.  159.  rr  i-  f 

(2)  Morris's  ease,  1  Rogen'  Rec.  53. 

(3)  State  V.  Wood,  1  Bay.  282.    Elliott  v.  Brown,  2  Wend.  497. 
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another  therewith,  or  gently  lay  his  bands  upon  aqother,  and  thereby  stay 
him  from  inciting  a  dog  against  a  third  person.  Hawk.  P.  C.  b.  1,  c.  60, 
s.  23  ;  1  Russell,  608 ;  Com.  Dig.  Pleader,  (3  M.  16.)  See  Timothy  v. 
Simpson,  1  C.  M.and  R.  757. 

Although  where  there  is  an  actual  assault,  any  one  may  interfere  be* 
tween  the  parties  to  prevent  a  farther  breach  of  the  peacOi  and  may  ju 
tify  an  assault  in  so  doing,  yet  a   further  privilege  is  given  to  persoi 
standing  in  a  particular  relation.     Thus  in  the  case  of  husband  and 


where  the  latter  is  charged  with  a  battery,  it  is  a  justification  for  her  t^' 
A,  B.,  the  person  struck,  was  going  to  wound  her  husband,  and  that  X 
committed  the  assault  to  defend  him,  and  prevent  A.  B.  from  ber 
him.     B.  N.  P.  48 ;  1  Lord  Raym.  62.     So  the  husband  may  jus*, 
battery  in  defence  of  his  wife.     In  like  manner,  a  child  may  justify  M^ 
s>      assault  in  defence  of  his  parent.     B.  N.  P.  18 ;  Hawk.  P.  C.  b.  1,  c.  60, 
8.  83- 

Though  a  servant  may  justify  an  assault  in  defence  of  his  master,  yeC 
it  has  been  said  that  a  man  cannot  justify  an  assault  in  defence  of  his  ser- 
vant, because  he  may  have  an  action  per  quod  aervUium  andsU ;  but  the 
servant  can  have  no  action  for  an  assault  upon  his  roaster.     Leward  i^. 
Baseley,  L  Lord  Raym.  62 ;  1  Salk.  407  ;  B.  N.  P.  18.     l*he  reason  ap- 
[*262  ]  pears  to  be  an  insufficient  one,  since  *it  would  be  equally  applica- 
ble to  the  case  of  a  husband  committing  an  assault  in  defence  of  his  wife, 
for  an  injury  to  whom  an  action  per  quod  consortium  amisii  will  lie, 
Hawkins,  though  he  states  that  there  are  opinions  to  the  contrary,  lays 
down  the  rule  as  including  the  case  of  a  master  committing  an  assault  in 
defence  of  his  servant.     Hawk.  P.  C.  b.  1,  c.  60,  ss.  23,  24.     And  this 
also  was  the  opinion  of  Lord  Man^fidd,   '^  I  cannot  say,"  he  observes, 
^  that  a  master  interposing  when  his  ser\'ant  is  assaulted,  is  not  justifiable 
ander  the  circumstances,  as  well  as  a  servant  interposing  for  his  master.     It 
rests  on  the  relation  between  master  and  servant."    Tickell  t^.  Read,  Lofik. 
315 ;  1  Russell,  608.     A  servant  cannot,  as  it  seems,  justify  an  assault  in 
defence  of  his  master's  son.     Hawk.  P.  C.  b.  1,  c.  60,  s.  24  ;  1  Russell, 
609.     Nor  a  tenant  in  defence  of  his  landlord.     Leward  «.  Baseley,   1 
Lord  Raym.  62. 

Whai  does  not  amount  to  an  assauU— defence  of  possession,]  A 
man  may  justify  an  assault  and  battery  in  defence  of  his  lands  or  goods, 
or  of  the  goods  of  another  delivered  to  him  to  be  kept.  Hawk.  P.  C.  b. 
1,0.60,  s.  23(1).  In  these  cases,  unless  the  trespass  is  accompanied 
with  violence,  the  owner  of  the  land  will  not  be  justified  in  assaulting  the 
trespasser  in  the  first  instance ;  but  should  request  him  to  depart  or  desist, 
and  if  he  refuses,  should  gently  lay  hands  on  him  for  the  purpose  of  re- 
moving him,  and  if  he  resist  with  force,  then  force  may  be  used  in  retuVn 
by  the  owner,  sufficient  to  efTect  his  expulsion  (2).  Weaver  t?.  Bush,  -8 
T.  R-  78;  2  Roll.  Ab.  548;  1  East,  P.  C.  406  ;  B.  N.  P.  19.  But  it  is 
otherwise,  if  the  trespasser  enter  the  close  with  violence,  in  which  case 
the  owner  may,  without  a  previous  request  to  depart,  iise  violence  in  re- 


(l)  A  pecMD,  who  has  purchased  m  iieket  Ibr  a  publie  ball,  has  ao  right  to'aaniih  Uw  mas* 
ter,  shovld  he  wfiMS  him  admittaace.    Simon^s  case,  3  flofen,  39. 

^  The  foree  used  most  not  exceed  the  necessity  of  the  case.  Baldwin  v.  Haydon  &>  al., 
6  Conn.  453.  State  v.  Lasania,  1  Rep.  Const  Ct  34.  Wartroos  v.  Steel,  4  Vetm.  689. 
Shain  s.  Markhim,  4  J,  J.  Marsh.  578. 
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turn,  io  the  first  bstance.  GreeD  v.  Goddardy  Salk.  641  ;  Tallay  v. 
Read)  1  C.  and  P.  6  (a) ;  B«  N.  P.  19«  But  by  this  must  be  understood  a 
force  proportioned  to  the  violence  of  the  trespasser,  and  only  for  the  pur- 
pose of  subduing  his  violence.  See  1  Russell,  609,  (n.)  <^  A  civil  tres- 
pass," says  Hfdrojfd  J.,  '^  will  not  justify  the  firing  a  pistol  at  the  trespas- 
ser, in  sudden  resentment  or  anger.  If  a  person  takes  forcible  possession 
of  another's  close,  so  as  to  be  guilty  of  a  breach  of  the  peace,  it  is  more 
than  a  trespass ;  so,  if  a  man  with  loree  invades  and  enters  into  the  dtod- 
ling  of  another.  But  a  man  is  not  authorized  to  fire  a  pistol  on  every  in- 
vasion or  intrusion  into  bis  house.  He  ought,  if  he  has  a  reasonable  op- 
portunity, to  endeavor  to  remove  the  trespasser  without  having  recourse 
to  the  last  extremity."  Meade's  case,  1  Lewin,  C.  C.  185,  stated  po8t. 
It  seems  that  in  all  ceises  of  resistance  to  trespassers,  the  party  resisting 
will  be  guilty  in  law  of  an  assault  and  battery,  if  he  resists  with  such  vio- 
lence that  it  would,  if  death  had  ensued,  have  been  manslaughter.  Vide 
post  J  titles  Manslaughter  and  Murder. 

What  does  not  amount  to  an  assault — exeaUion  of  process  by  (ffi- 
osrsj  ^c]  A  peace  officer,  or  sheriff's  officer  may  justify  laying  hands 
upon  a  party  to  arrest  him.  2  Roll.  Ab.  546.  But  a  ^sheriff 's  [  ^263  ] 
officer,  in  order  to  justify  this,  must  have  a  writ.or  warrant.  Harrison  v. 
Qodgson,  10  B.  and  C.  445  (b).  A  peace  oflicer,  like  others,  must  only 
use  the  degree  of  force  necessary  for  the  occasion,  and  will  be  answerable 
for  the  excess  ;  as  where  a  constable  had  apprehended  a  boy  fighting,  and 
a  by-slander  said,  '^  you  ought  not  to  handcuff  the  boy,"  upon  which  the 
constable  gave  him  a  blow  with  a  stick,  and  took  him  to  the  watchhouse  : 
ID  an  action  by  the  party  struck,  against  the  constable,  it  appeared  that 
the  irfaintiff  had  placed  himself  before  the  defendant  for  the  purpose  of 
preventing  him  from  taking  the  boy  to  the  watchhouse.  Burroughs  J., 
said,  **  there  can  be  no  doubt  that  the  constables  were  right  in  stopping 
the  fight,  and  would  be  justified  in  apprehending  any  one  who  aided  or 
abett^  those  who  fought,  but  it  did  not  appear  that  the  defendant  did 
either.  If  they  thought  that  as  the  defendant  was  apprehending  the  boy, 
the  plaintiff  placed  himself  before  the  defendant  to  hinder  him  from  doing 
so,  that  would  justify  the  defendant  in  detaining  the  plaintiff  at  the  watch- 
bouse,  but  not  in  beating  him ;  but  if  the  plaiptiff  only  said,  ^  you  have 
no  right  to  handcuff  the  boy,'  the  defendant  was  clearly  a  wrongdoer  as 
to  the  whole."  Levy  v.  Edwards,  1  C.  and  P.  40  (c).  So,  where  one  of 
the  marshals  of  the  city  of  London,  whose  duty  it  was  on  the  days  of 
pui^ic  meetings  in  the  Guildhall,  to  see  that  a  passage  was  kept  for  mem- 
bers of  the  corporation,  directed  a  person  in  front  of  the  crowd  to  stand 
back,  and  on  being  told  by  him  that  he  could  not,  for  those  behind  him, 
struck  him'  immediately  on  the  face,  saying,  that  he  would  make  him,  it 
was  ruled  that  in  so  doing,  he  exceeded  his  authority ;  that  he  should  have 
confined  hinMelf  to  the  use  of  pressure,  and  that  he  should  have  waited 
a  short  time,  to  afford  an  opportunity  for  removing  the  party  in  a  more 
peaceable  way.    Imason  r.  Cope,  5  C.  and  P.  193  (cQ. 

A  coroner  ;  Gfamett  v.  Ferrand,  6  B.  and  C.  61 1  (e)  ;  and  a  magistrate 
upon  a  preliminary  inquiry  ;  Cox  v.  Coleridge,  1  B.  and  C.  37  (/)  ;  maj 


(•)  £m.  Com.  L.  Rep.  xi.  39/.     {b)  Id.  zxi.  109.      (c)  Id.  xl  30a      (i)  Id.  xziv.  274. 

(«)  Id.  xiii.  «7.    (f)  Id.  Tin.  90. 
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jusiify  a  forcible^  exclusign  of  ^  party  from  the  room,  even  althoiigh  he  be 
the  attorney  of  the  person  accused.     Where,  however,  the  inquiry  is  of  a^ 
final  and  judicial  nature,  all  persons  have  a.rigfatto  be  present..   Daubney 
r.  Cooper,  10  B.. and  C.  237  (a), 

.      , .  •        -         ■  •  •  • 

Summary  conviction  bar  to  an  indictment  for  assault.]    A  summary- 

conviction  under  the.stat  9 Geo.  4^  6.  31,  ^.  27;  is  ^  bar  to  an  indictment 
for  the  same  assault.  By  sec.  28,  it. is  enacted,  "  that  if  any  person  against 
whom  any  such  complaint  shall  have  been  preferred  for  any  commoq  as- 
sault or  battery,  shall  have  obtained  such  certificate  as  aforesaid,  (a  certi- 
ficate that  the  justices  deem  the  oflTence  not  to  be  proved,  or.  to  litiTe/beea 
justified,  or  so  trifling  as  not  to  merit  apy  punishment,  and  accordingly 
dismiss  the  complaint)  or  having  been  convicted,  shall  liave  paid  the  whole 
amount  adjudged  to  be  paid,  or  have  suffered  the  punishment  awarded  for. 
non-payment ;,  in  every  such  ca^e,  he  shall  be  released  from  ail  further  Or. 
other  pioceedings,  civil  or  criminal  for  the  same  cause." 
1^*264  ]  By  .sec.  29,  it  is  provided,  ^'  that  in  case  the  justices  shall  find  *the 
atoaulior  battery  complained  of  to  have  been  acQOoxpanied  by  any  attempt 
to  commit  felony,  or  shall-  be  of  iopinion  that  .the  jsame  i&  from  any  other 
circumstance  a  fit  subject  .for  a  prosecution  ^by  indictment,  they  shall  abr 
stain  from  .any  adjudication  thereon,  and  shall  deal  with  the. case  in  >11. 
respects  in  the  same  manner  as  they  would  have  done  before  the  passing 
of  .'the  act :  prpvided  also,  that  nothing  therein  contained  shall  authoriise 
any  justice  of  the  peace  to  hear  and  determine  any  case  of  ^assault  or  bat-v 
t^ry  in  which  any  question  shall  arise,  as  to  the  titlei  to  any  lands,  tene^ 
ments,  or  hereditaments,  or  any  interest  therein,  or- accruing  therefroitt,  er- 
as to  any  bankruptcy,  insolvency,  or  any  execution,  under  the  pcocess  of 
any  court  of  justice." 

It  seems  where  the  assault  is  with  intent  to  commit  a  felony,  it  is  op- 
tional with  the  justices  whether  they  will  convict  the  offender  of  a  com- 
mon assault,  or  direct  him  to  be  indicted.  Where  the  charge  was  of  such 
an  assault,  and  the  magistrates  proceeded  to*  convict,  on  an  application  for 
a  certiorari  to  quash  the  conviction.  Lord  Tenterden  said  that  the  con- 
viction was  for  a  common  assault,  and  that  the  act  gave  the  justices  a  dis-^ 
cretionary  power  to  judge  whether  the  charge  amounted  in  substance  to 
more  than  a  common  assault.  Parke,  J.,  observed,  that  at  all  events  a 
certiorari  could  hardly  be  granted,  for  if  the  magistrates  had  no  jurisdic- 
tion, the  conviction  was  a  nullity.  Vii^il's  case,  1  Lewin,  C.  C.  16,  (n,) 
And  see  Anon.  1  B.  &nd  Ad.  382  (6). 

Conviction  of  an  assault  upon  an  indictment  for  felony.]  By  the  re- 
cent act  amending  the  law  relating  to  offences  s^gainst  the  person,  7  Wm. 
4  and  1  Vict.  c.  85,  s.  1 1,  it  is  enacted,  "  that  on  the  trial  of  any  person 
for  any  of  the  offences  hereinbefore  mentioned,  or  for  any  felony  what- 
ever, where  the  crime  charged  shall  include  an  assault  against  the  person, 
it  "shall  be  lawful  for  the  jury  to  acquit  of  the  felony,  and  to  find  a  verdict 
of  guilty  of  assault  against  the  person  indicted,  if  the  evidence  shall  war- 
rant such  finding  ;  and  when  such  verdict  shall  be  found,  the  court  shall 
have  power  to  imprison  the  person  so  found  guilty  of  an  .assault,  for  any 
term  not  exceeding  three  years." 


I-.*- 


(a)  £hg#Com.  L.  Rfp.xzi.  64.    {b)  Id.  xx.  405. 
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This  section  applies  to  ofFences  committed  before  it  came  into  •peration.. 
Hagan's  case,  8  C.  and  P.  167  (a).  A  |3er8on  indicted  for  bestiality,  can- 
not be  found  guilty  of  an  assault  under  the  above  clause ;  but  if  acquitted 
of  the  capital  charge,  he  may  be  detained  in  custody,  and  indicted  for  a 
misdemeanor  in.  attempting  to  commit  a  felony.  Eaton's  case,  8  C.  and 
P.  417(6). 

Where  a  miah,  indicted  for  a  rape,  had  had  connection  with  a  married 
woman,  to  which  she  consented,  under  the  belief  that  he  was  her  hus- 
band, be  was  acquitted  of  the  capital  offence,  and  found  guilty  of  an  as- 
sault under  this  sectionr.  WilliamsV  case,  8  C.  and  P.  286  (c).  See  also 
Saunders's  ftase,  lb.  265  (d).  ' 

But  the  offence  of  carnally  knowing  and  abusing  a  f<SmaIe  child  under 
ten  years  of  age,  is  not  a  felony  which  includes  an  assault  within  the  above 
statute,  even  although  it  be  stated  in  the  indictment  ^that  the  [  ^265  ] 
prisoner  made  an  assault  on  the  child  ;  and  the  prisoner  must  either  h% 
found  guilty  of  the  whole  charge,  or  acquitted;  Per  Pattesofij  J.,  Banks's 
case,  8  C.  and  P.  574  (d).  So  an  attempt  to  commit  the  misdemeanor  of 
baviog  carnal  knowledge  of  a  girl  between  ten  and  twelve  years  of  age,  is 
not  an  aissault  within  the  act.     Meredith's  case,  lb.  589  (/). 

Where  a  prisoner  was  indicted  under  the  7  Wm..  4  and  1  Vict.  c.  85^ 
8.  8,  for  a  highway  robbery,  acconipanied  with  violence,  and  the  jury  re- 
turned a  verdict  finding  theprisoner  guilty  of  ail  assault,  biit  "  withotU  any 
intention  to  commit  any  felony. ^^  It  was  held  by  Parky  J.,  and  Alder* 
son^  B.,  that  such  special  finding  did  not  take  the  case  out  of  the  opera- 
tion of  the!  Wm.  4  llnd  1  Vict.  c.  85,  s.  11.     Ellis's  case,  8  C.  and  P. 

654(jr). 

Where  a  party  is  convicted  of  an  assault  under  the  above  enactment, 

and  sentenced  to  imprisonment,  hard  labor  may  form  a  part  of  the  sen* 

teoce.     Williams's  case,  and  Ellis's  case,  supra. 


ASSAULTS— AGGRAVATED. 


AsiaulU  with  intent  to  commit  ielony, 

&c. 266 

On  officers  endeayoring  to  save  ship- 
■  wieckad  propertj  ...  266 


On    officers   employed    to    prevent 

smuggling  -  •  '  -  -  966 
With  intent  to  spoil  clothes  -  -  266 
37  workmen 967 


Under  this  head  are  comprised  certain  assaults,  to  which,  being  of  an 
aggravated  character,  the  legislature  has  attached  additional  punishments. 
Various  other  enactments  of  the  same  nature  will  be  found  stated  in  a 
subsequent  part  of  this  work  in  connection  with  the  ofTence,  with  intent  to 
commit  which,  the  assault  is  charged  to  have  been  made. 

In   prosecuting  for  the  oflTence  of  an  aggravated  assault,  the  statute 

(«)  Bug.  Com.  L.  Rep.  xzxiv.  338.      (b)  Id.  457.     (c)  Id.  392.      (d)  Id.  383.    (e)  Id. 

xxxiv.  631.    (/)  Id.  —     '  ^  "   —  • 
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639.    (g)  Id.  570. 
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points  out  tBe  particular  evidence  necessary  to  be  given  in  addition  to  the 
common  proof  of  assault. 

Assaults  with  intent  to  commit  felony^  fyc]  By  statute  9  Geo.  4,  c. 
31,  8.  25,  it  is  enacted,  "  that  where  any  person  shall  be  charged  with  and 
convicted  of  any  of  the  following  oifences  as  misdemeanors,  that  is  to  say, 
[  *266  J  of  any  assault  with  intent  to  commit  felony,  of  any  ^assault  upon 
any  peace  officer,  or  revenue  officer,  in  the  due  execution  of  his  duty,  or 
upon  any  person  acting  in  aid  of  such  officer ;  of  any  assault  upon  any 
person,  with  intent  to  resist  or  prevent  the  lawful  apprehension  or  detainer 
of  the  party  so  assaulting,  or  of  any  other  person,  for  any  oflence  for  which 
he  or  they  may  be  liable  by  law  to  be  apprehended  or  detained  ;  or  of  any 
assault  committed  in  pursuance  of  any  conspiracy  to  raisethe  rate  of  wa-* 
ges :  in  any  such  case,  the  court  may  sentence  the  offender  to  be  im- 
prisoned with  or  without  hard  labor  in  the  common  gaol  or  house  of  cor- 
rection, for  any  term  not  exceeding  two  years,  and  may.  also  (if  it  shall  so 
think  fit)  fine  the  offender,  and  require  him  to  find  sureties  for  keeping 
the  peace  (I).'' 

Assaults  on  officers  endeavoring  to  save  shipwrecked  property^  SfC,\ 
By  statute  9  Qeo.  4,  c.  31,  s.  24,  it  is  enacted,  ''  that  if  any  person  shall 
assault  and  strike,  or  wound  any  magistrate,  officer,  or  other  person  what- 
soever, lawfully  authorised,  on  account  of  the  exercise  of  his  duty  in  or 
concerning  the  preservation  of  any  vessel  in  distress,  or  of  any  vessel, 
goods,  or  effects  wrecked,  stranded,  or  cast  x»n  shore,  or  lying  under 
water ;  every  such  offender,  being  convicted  thereof,  shall  be  liable  to  be 
transported  beyond  the  seas  for  the  term  of  seven  years,  or  to  be  impris- 
oned, with  or  without  hard  labor,  in  the  common  gaol  or  house  of  correc- 
tion, for  such  term  as  the  court  shall  award." 

Assaults  on  officers  employed  to  prevent  smuggling.]  By  stat.  3  d^ 
4  Wm.  4,  c.  53,  s.  61,  it  is  enacted,  "  that  if  any  person  shall  by  force  or 
violence  assault,  resist,  oppose,  molest,  hinder,  or  obstruct,  any  officer  of 
the  army,  navy,  or  marines,  being  duly  employed  for  the  prevention  of 
smuggling,  and  on  full  pay,  or  any  officer  of  customs  or  excise,  or  other 
person  acting  in  his  or  their  aid  or  assistance,  or  duly  employed  for  the 
prevention  of  smuggling,  in  the  due  execution  of  his  or  their  office  or  duty, 
such  person  being  thereof  convicted,  shall  be  transported  for  seven  years, 
or  sentenced  to  be  imprisoned  in  any  house  of  correction  or  common  gaol, 
and  kept  to  hard  labor,  for  any  term  not  exceeding  three  years,  at  the 
discretion  of  the  court  before  whom  the  offender  shall  be  tried  and  con- 
victed as  aforesaid." 

AssavU  with  intent  to  spoil  dothes.]  By  the  6  Geo.  1,  c.  23,  s.  11, 
if  any  person  or  persons  shall  wilfully  and  maliciously  assault  any  person 
or  persons  in  the  publicstreets  or  highways,  with  an  intent  to  tear,  spoil, 
cut,  burn,  or  deface,  and  shall  tear,  spoil,  cut,  burn,  or  deface,  the  gar- 
ments or  clothes  of  such  person  or  persons,  then  all  and  every  person  and 
persons  so  offending,  and  being  thereof  lawfully  convicted,  shall  be,  and 

(I)  An  assault  with  intent  to  kill  is  no  felony  at  common  law,  though  ancienUy  it  was  so 
•onsiderecl.    Commonwealth  r.  Barlow,  4  Mass.  439. 
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be  adjudged  to  be,  guilty  of  felony  ;  and  every  such  felon  and  felons  shall 
be  subject  and  liable  to  the  like  pains  and  penalties  as  in  case  of  felony. 

This  statute  is  now  repealed,  but  it  is  mentioned  here  for  the  purpose  of 
introducing  the  following  case,  in  which  much  discussion  *took  [  *267  ] 
place  with  regard  to  the  proof  of  intention,  a  question  of  great  impor- 
tance in  questions  of  this  nature. 

The  prisoner  had  frequently  accosted  Miss  A.  Porter  and  her  sister, 
Miss  SaraJi  Porter,  using  very  indecent  language.  Meeting  them  in  St. 
James's  Street,  he  came  behind  Miss  Sarah  Porter,  muttered  some  gross 
language,  and  upon  her  making  an  exclamation  of  alarm,  struck  her  a 
blow  on  the  head.  The  Miss  Porters  then  ran  towards  the  door  of  their 
own  bouse,  and  while  Miss  S.  Porter  was  ringing  the  bell,  the  prisoner, 
who  had  followed  them,  stooped  down,  and  struck  Miss  A.  J'orter  with 
great  violence  on  the  hip.  The  blow  was  given  with  some  sharp  instru- 
ment, which  tore  and  cut  quite  through  her  clothes,  and  gave  a  very 
severe  wound.  BulUr^  J.,  told  the  jury,  that  in  order  to  constitute  an 
offence  within  the  statute,  it  was  necessary,  first,  that  the  assault  should 
be  made  in  the  public  street  or  highway  ;  2dly,  that  it  should  be  made 
wilfully  and  maliciously  ;  3dly,  that  it  should  be  made  with  an  intent  to 
tear,  spoil,  cut,  &c.  the  garments,  or  clothes  of  some  person  ;  and  4thly, 
that  the  garments  or  clothes  of  such  person  should  be  actually  torn, 
spoiled,  cut,  &c.  Upon  the  third^  point  he  stated,  that  if  the  intent  of 
the  prisoner  was  to  cut  both  the  clothes  and  the  person,  and  in  carry- 
ing such  intent  into  execution,  the  clothes  alone  were  cut,  it  would  clear- 
ly be  within  the  meaning  of  the  act ;  or  if  the  intention  were  to  in- 
jure the  person  only,  and  not  to  cut  the  clothes,  yet,  if  in  carrying  such 
intention  into  execution,  the  assault  was  made  with  such  an  instrument, 
or  under  such  circumstances,  as  plainly  showed  that  the  execution  of 
the  intention  to  injure  the  person  must  unavoidably  tear,  spoil,  cut,  &c.,, 
the  clothes,  they  might  consider  whether  a  person  who  intends  the  end, 
does  not  also  intend  the  means  by  which  it  is  to  be  attained. — The  jury 
found  the  prisoner  guilty,  but  upon  a  case  reserved,  a  majority  of  the 
judges  were  of  opinion  that  the  conviction  was  wrong.  They  thought, 
that  in  order  to  bring  a  case  within  the  statute,  the  primary  intention 
ought  to  be  the  tearing,  spoiling,  cutting,  &c.  of  the  clothes ;  whereas 
in  this  case,  the  primary  intention  of  the  prisoner  appeared  to  have 
been  the  wounding  of  the  person  of  the  prosecutrix.  William's  case, 
1  Leach,  533.  1  East,  P.^  C.  424.  It  may  be  doubted  whether  the 
opinion  of  BuUer,  J.,  in  this  case  was  not  bietter  founded  than  that  of 
the  judges.  It  appears  to  be  supported  by  Cox's  case,  Russ.  and  Ry. 
362  (a),  and  Gillow's  case,  I  Moody,  C.  C.  85  (6),  stated  post.  The 
decision  of  the  judges,  indeed,  in  William's  case,  proceeded  principally 
upon  another  point. 

'Assault  by  workmen.]  By  stat.  6  Geo.  4,  c.  129,  s.  3,  "  if  any  per- 
son shall,  by  violence  to  the  person  or  property,  or  by  threats  or  intimi- 
dation, or  by  molesting  or  in  any  way  obstructing  another,  force,  or  en- 
deavor to  force,  any  journeyman,  manufacturer,  workman,  or  other  per- 
son, hired  or  employed  in  any  manufacture,  trade,  or  business,  to 
depart^  from  his  hiring,   employment,  or  work,  or  to  return  his  work 

(a)  1  £ng.  C.  C.  'J62.    (b)  2  Ibid.  85 
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before  the  same  shall  be  fioished,  or  prevent,  or  '^endeavor  to  prevent, 
any  journeyman,  manufacturer,  workman^  or  other  person,  .  not  be- 
ing hired  or  employed,  from  hiring  himself  to,  or  accepting  work  or 
employment  from,  any  person  or  persons;  or  if  any  person  or  persons 
shall  use  or  employ  violence  to  the  person  or  property  of  another,  or 
threats  or  intimidation,  or  shall  molest  or  in.  anyway  obstruct  another, 
for  the  purpose,  of  forcing  or  inducing  such  person  to  belong  to  any  club 
or  association,  or  to  contribute  to  any  common,  fund,  or  to  pay  any  fine 
or  penalty  ton  account  of  not  belonging  to  any  club  or  association)  or 
not  having  contributed,  or  refused  to  contribute  to  any  common  fund, 
or  to  pay  any  fine  or  penalty ;  or  on  account  of  not  having  complied, 
or  refused  to  comply,  with  any  rules,  orders,  or  regulations,  made  to  ob- 
tain an  advance  or  reduce  the  rate  of  wages,  or  to  lessen  or  alter  the 
hours  of  working,  or  decrease  or  alter  the  quantity  of  work,  or  regulate 
the  mode  of  carrying  on  any  manufacture,  trade,  or  business,  or  the 
management  thereof ;  or  if  any  person  shall,  by  violence  to  the  person  or 
property  of  ^nother,  or  by  threats  or  intimidation,  or  by  molesting,  or 
.  in  ^ny  way  obstructing  another,  force,  or  endeavor  to  force,  any  man- 
ufacturer or  person  carrying  on  trade  or  business,  to  make  any  alter- 
ation in  his  mode  of  carrying  on  or  conducting  such  manufacture,  trade, 
or  business,  or  to  limit  the  number  of  his  apprentices,  or  the  number  or 
description  of  his  journeymen,  workmen  or  servants  ;  every  one  so  of- 
fending, or  aiding,  abetting,  or  assisting  therein,  shall  be  imprisoned  on- 
ly, or  imprisoned  and  kept  to  hard  labor,  for  any  period  not  exceeding 
three  oalendar  months." 
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By  the  5  Geo.  3,  c.  30,  the  concealing  or  embezzling  of  his  effects,  to 
[  *269  ]  the  value  of  20L  by  a  bankrupt,  was  made  a  capital  *felony  ; 
bgt  the  punishment  was  changed  to  transportation  for  life  by  the  1  Geo. 
4,  c.  115,  8.  1.     By  the  6  Geo.  4,  c.  16,  the  sum  is  reduced  to  lOl. 

By  the  112th  section  of  that  statute  it  is  enacted,  ^Mhat  if  an/ person 
against  whom  any  commission  has  been  issued,  or  shall  hereafter  be  issued, 
wherenpon  such  person  hath  been,  or  shall  be  declared  bankrupt,  shall 
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not,  before  three  of  the  clock  upon  the  forty-second  day,  after  notice 
thereof  in  writing,  to  be  left  at  the  usual  place  of  abode  of  such  person, 
or  personal  notice,  in  case  such  person  be  then  in  prison,  and  notice  giv- 
en in  the  London  Gazette  of  the  issuing  of  the  commissioiT  and  of  the 
meetings  of  the  commissioners,  surrender  himself  to  them,  and  sign  or 
subscribe  such  surrender,  and  submit  to  be  examined  before  them  from  * 
time  to  tim^  upon  oath,  or  being  a  Quaker,  upon  solemn  affirmatidn  ;  or 
if  any  such  bankrupt,  upon  such  examination,  shall  tiot  discover  all  his 
real  or  personal'estate,  and.how  and  to  whom,  upon  wh^  consideration, 
and  when,  he  disposed  of,  assigned,  or  transferred  any  of  such  estate,  and 
all  books,  papers,  and  writings  relating  thereunto,  (except  such  part  as 
dhall  have  been  really  and  bona  fide  before  sold  or  disposed  of  in  the  way 
of  his  trade,  or  laid  out.  in  the  ordinary  expense  of  his  family) ;  or  if  any 
such  bankrupt  shall  not,  upon  such  examination,  deliver  up  to  the  com- 
missioners all  such  part  of  such  estate,  and  all  books,  papers,  and  writ- 
ings relating  thereunto,  as  be  in  his  possession;  custody,  or  power,  (ex- 
cept the  necessary  wearing  apparel,  of  hiihself,  his  wife  and  children), 
or  if  any  such  bankrupt  shall  remove,  conceal,  or  embezzle  any  part  of 
Buch  estate*,  to  the  value  of  10/.  or  upwards,  or  any  books  of  account)  pa- 
pers, or  writings  relating  thereto,  with  intent  to  defraud  his  creditors, 
every  such  bankrupt  shall  be  deemed  guilty  of  felony,  and  be  liable  to  be 
transported  for  life,  or  for  such  term,  not  less  than  seven  years,  as  the 
court  before  which  he  shall  be  convicted  sh^Il  adjudge  ;  or  shall  be  liable 
to  be  imprisoned  onJy,  or  imprisoned  and  kept  to  hard  labor,  in  any  com- 
mon gaol,  penitentiary  house,  or  house  of  correction,  for  any  term  not  ex-, 
ceeding  seven  years." 

There  are  four  diflferent  offences  created  by  this  statute  : — 1,  the  not 
surrendering  and  submitting  to  be  examined ;  2,  the  not  discovering  all 
his  real  and  personal  estate ;  3,  the  not  delivering  up  to  the  commis- 
sioners all  such  part  of  such  estate,  and  all  books,  &c.  as  be  in  his  pos- 
session,. dLC.  ;  4,  the  removing,  concealing,  or  embezzling  part  of  such  es- 
tate, to  the  value  of  lOL  and  upwards.  • 

All  these  acts  must  be  ''  with  intent  to  defraud  his  creditors." 

The  indictment  under  the  above  act  must  still  show  that  the  party  has 
become  bankrupt,  and  consequently  must  l^tate  the  trading,  petitioning 
creditor's  debt,  and  an  act  of  bankruptcy  ;  Jone's  case,  4  B.  and  Ad. 
345  (a)  ;  and  must  conclude  against  the  form  of  the  statute,  otherwise  it 
will  be  bad.  *  Ratcliffe's  case,  2  Lew.  C.  C.  57. 

To  support  a  prosecution  against  a  bankrupt  under  this  statute,  for 
concealment  of  his  effects,  the  prosecutor  must  prove — 1,  the  trading ;  2, 
the  petitioning  creditor's  debt ;  3,  the  act  of  bankruptcy  ;  4,  the  commis- 
sion, or  fiat ;  5,  the  oath  of  the  *commis8ioners ;  6,  the  ad-  [  *276  ] 
judication  ;  7,  the  notice  to  the  bankrupt ;  8,  the  notice  in  the  Gazette  ; 
9,  the  bankrupt's  examination;  10,  the  not  disclosing  and  discovering; 
11,  the  value  of  the  property  concealed;  and  lastly,  the  intent  of  the 
bankrupt  to  defraud  his  creditors. 

Proof  of  the  trading.]  The  prosecutor  must  give  strict  evidence  of 
all  the  requisites  of  bankruptcy.  While  the  commission  subsists,  its  va- 
lidity may  be  assumed  for  certain  civil  purposes ;  but  where  a  criminal 

(o)  Eng.  Com.  L.  Rep.  xxiv.  71. 
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case  occurs,  unless  the  party  was  a  bankrupt,  all  falls  to  the  ground.  Per 
Lord  Ellenborough,  R.  v.  Punslion,  3  Campb.  97.  The  trading  must, 
therefore,  be  proved  in  the  same  manner  as  in  a  civil  action,  by  the  as* 
signees,  where  strict  evidence  of  their  title  is  required.  See  Rose.  Dig. 
Ev.  N.  P.  551,  5th  ed. 

The  prisoner  may  prove  that  the  trading,  in  respect  of  which  he  has 
been  declared  a  bankrupt,  was  a  trading  by  hiiu  under  age ;  which  will 
be  an  answer  to  the  indictment,  as  no  commission  can  be  sustained  upon 
such  a  trading.     Belton  v.  Hodges,  9  Bingh.  365  (a). 

Proof  of  the  petitioning  creditor's  debt.]  The  petitioning  creditor's 
debt  must  be  proved  in  the  same  manner  as  where  strict  evidence  of  it  is 
given  in  a  civil  action.  It  .will  be  sufficient,  however,  to  prove  an  admis* 
fiion  of  the  debt  by  the  prisoner  himself.  But  where  in  an  indictment 
under  the  former  statute,  5  Geo.  2,  c.  30,  s.  1,  for  concealment,  the  debt 
was  alleged  to  be  due  to  A.  B.  and  C,  surviving  executors  of  the  last  will 
and  testament  of  D. ;  after  proof  that  A.  B.  and  C.  were  the  executors, 
and  were  directed  by  the  will  to  carry  on  the  business,  it  was  proposed  to 
give  in  evidence  an  admission  by  the  prisoner,  that  he  was  indebted  ''  to 
the  executors,"  Le  Blanc  rejected  the  evidence,  it  not  appearing  that  C. 
had  assented  to  the  carrying  on  of  the  business  as  trustee  under  the  will. 
He  said  that  the  prisoner  might  mean  that  he  was  indebted  to  two  of  the 
executors  only,  and  that  it  was  going  too  far  to  infer  that  he  meant  all  the 
three.     Barnes's  case,  1  Stark.  243  (6). 

Whether  a  creditor  of  tlie  bankrupt  is  a  competent  witness  to  prove 
the  petitioning  creditor's  debt,  is  a  question  which  does  not  appear  to  be 
well  settled.  Vide  infra,  Whete  for  this  purpose  the  petitioning  credi- 
tor was  called,  Park,  J.,  suggested  a  doubt  as  to  his  competency ;  but  hav* 
ing  conferred  with  Patteson,  J.,  he  said  he  would  receive  the  evidence, 
subject  to  further  consideration.  The  debt  was,  however,  proved  by 
other  witnesses.     Walter's  case,  5  C  and  P.  140  (c). 

Patt0son,  J.,  and  Alder  son,  B.,  are  reported  to  have  held  that  the  bal- 
ance sheet  of  a  bankrupt,  given  on  oath  under  his  commission,  is  not  ad- 
missible to  prove  the  petitioning  creditor's  debt  upon  an  indictment 
against  such  bankrupt  for  contealing  bis  eflfects.  Britton's  case,  1  Moo. 
and  R.  297.     But  this  case  seems  to  have  been  overruled,  see  ante,  p.  46. 

Proof  of  the  adt  of  bankruptcy,]  The  act  of  bankruptcy  also 
f  ^71  ]  must  *be  stricdy  proved,  in  the  same  manner  as  in  an  action  by 
the  assignees. 

It  was  held,  in  one  case,  that  on  a  prosecution  under  the  5  Geo.  2,  a 
creditor  who  had  not  proved  his  debt  might  be  called  to  establish  the  act 
of  bankruptcy.  Bullock's  case,  2  Leach,  996,  1  Taunt.  71.  But  in 
several  civil  cases,  it  has  been  ruled  that  a  creditor,  whether  he  has  prov- 
ed or  not,  is  not  competent  to  support  the  commission  by  proving  the  act 
of  bankruptcy.  Adams  v,  Malkin,  3  Campb.  543 ;  Crooke  v.  Edwards, 
2  Stark.  302(d),  1  Deac.  Dig.  C.  L.  124,  Deac.  Bankrupt  L.  c.  19,  s. 
7.  The  bankrupt's  wife  is  an  incompetent  witness  for  the  prosecution. 
Hawk.  P.  C.  b.  1,  c.  59,  s.  4 ;  1  Deac.  B.  L.  726,  and  see  ante,  p.  139. 

(a)  Eng.  Com.  L.  Rep.  xxiii.  309.    (b)  Id.  ii.  374.    (c)  Id.  ziiv.  246.    (d)  id.  iii.  355. 
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Proqf  of  the  commaHon,  or  fiat.l  The  commission,  or  fiat,  is  proTed 
by  its  production,  entered  of  record  according  to  the  provisions  of  the  6 
Geo.  4,  c.  16,  8.  96,  the  1  and  2  Wra.  4,  c.  66,  s.  13,  and  the  2  and  3 
Wm.  4,  c.  114,  s.  1.  By  those  statutes,  the  certificate  upon  the  commis- 
sion, or  fiat,  i^urporting  to  be  signed  by  the  person  appointed  to  enter  the 
same  of  record,  or  his  deputy,  is,  without  any  proof  of  signature,  evi- 
dence of  the  instrument  having  been  entered  of  tecord. 

By  the  2  and  3  Wm.  4,  c.  114,  s.  8,  no  fiat  issued,  or  to  be  issued,  in 
lieu  of  a  commission,  whether  prosecuted  in  the  court  of  bankruptcy  or 
elsewhere,  nor  any  adjudication  of  bankruptcy,  or  appointment  of  assign- 
ees, or  certificate  of  conformity  under  such  fiat,  shall  be  received  in  evi- 
dence in  any  court  of  law  or  equity,  unless  the  same  shall  have  been  first 
entered  of  record  in  the  said  court  of  bankruptcy. 

And  by  s.  9,  the  fiat  and  other  procecdinsrs  in  bankruptcy,  purporting 
to  be  sealed  with  the  seal  of  the  said  cx>urt  of  bankruptcy,  shall  be  receiv- 
ed in  evidence  without  further  proof. 

In  some  cases  of  peculiar  hardship,  the  chancellor  has  enlarged  the  time 
for  the  bankrupt's  making  his  surrender.  Ex  parte  Wood,  1  Atk.  221  ; 
Ex  parte  Lavender,  1  Rose,  55.  But  this  will  not  be  done  where  the 
omission  of  the  bankrupt  to  surrender  has  been  wilful.  Ex  parte  Roberts, 
S  Rose,  378.  Though  the  order  will  not  protect  a  bankrupt  from  prose- 
cution, yet  it  will  be  considered  as  a  declaration  of  the  chancellor's  opin- 
ion that  the  bankrupt  had  no  fraudulent  intent  in  omitting  to  surrender. 
Ex  parte  Shiles,  2  Rose,  381  ;  1  Dcac.  Dig.  Cr.  Law,  122. 

But  the  chancellor  may,  by  superseding  the  commission  altogether,  bar 
the  prosecution ;  and  Lord  Macclesfield  is  said  to  have  superseded  a  com- 
mission in  more  instances  than  one,  where  the  bankrupt  had  not  surren- 
dered himself,  and  there  did  not  appear  to  be  any  intention  of  defrauding 
the  creditors.  Ex  parte  Rickets,  6  Ves.  445  ;  1  AtTt.  222.  However,  it 
should  seem  that  the  same  facts  which  would  be  suflicient  to  induce  the 
chancellor  to  impede  the  ordinary  course  of  justice,  would  also  be  a  good 
defence  to  an  indictment.     Co.  B.  L.  485,  8th  ed. 

*Proof  of  oath  of  commiaaioners.]  The  oath  of  the  commis-  [  *272  ] 
sioners  may  be  proved  by  the  solicitor  to  the  commission,  or  by  any  other 
person  pfesent  at  the  time,  and  by  production  of  the  memorial. 

Proof  of  adjudication.]  The  adjudication  must  be  proved  by  the 
production  of  it,  enrolled,  and  with  the  certificate  of  enrolment,  in  the 
manner  prescribed  by  the  2  and  3  Wm.  4,  c.  114,  s.  8,  supra. 

Proof  of  the  notice  to  the  bankrupt  J]  The  statute  requires  the  no- 
tice to  be  left  at  "  the  usual  place  of  abode"  of  the  bankrupt,  or  in  case  his 
be  in  prison,  personal  notice  must  be  given,  ante,  p.  266. 

In  Rutclifie's  case,  2  Lew.  C.  C.  87,  where  the  indictment  alleged 
personal  service,  but  without  stating  that  the  bankrupt  was  then  in  prison, 
fVilUamSy  J.,  inclined  to  think  that  personal  service  would  do  in  any  case, 
but  did  not  decide  the  point,  as  the  objection  was  on  the  record.  The 
indictment  was  ultimately  held  bad  by  the  judges  upon  another  ground. 

Where  the  notice  was  to  surrender  to  all  the  five  commissioners  (omit- 
ting the  words,  or  the  major  part  of  them,)  it  was  held  by  the  judges^ 
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upon  a  prosecution  under  the  5  Geo.  2,  that  the  indictment  was  bad. 
Frilh*s  case,  1  Leach>  11. 

• 

Proof  of  the  gazette,]  The  gazette  is  proved  by  production,  without 
evidence  of  its  having  been  bought  at  the  gazette  printers  or  elsewhere.. 
Forsyth's  case,  Russ.  and  Ry.  877  (a).  Le  Blanc,  J.,  doubted  whether 
an  averment  of  notice  in  the  gazette  was  not  unnecessary,  where  the 
bankrupt  had  appeared  to  his  commission,  and  had  been  examined.     Ibid. 

Proof  of  the  bankrupt's  examination.]  The  bankrupt's  examination 
is  .proved  by  its  production j  and  by  the  evidence  of  the  solicitor  to  the. 
commission,  or  other  person  who  was  present  at  the  time,  and  can  speak 
to  its  having  been  r^ularly  .taken.  Parol  evidence  cannot  be  given  of 
what  the  bankrupt  said.  Thus  where,  on  a  prosecution  for  concealment, 
the  proceedings  were  put  in,  and  the  paper  purporting  to  be  the  final  ex 
amination  did  not  contain  any  questions  or  answers,  but  merely  stated  that 
the  commissioners,  not  being  satisfied  with  the  answers  of ^  the  bankrupt, 
adjourned  the  examination  sine  4ie;  on  its  being  proposed*  to  give  parol 
evidence  of  what  had  been  said  before  the  commissioners  by  the  bankrupt^ 
Porft,  J.,  ruled  that  he  could  receive  no  evidence  of  the  examination  but 
the  writing ;  that  the  examination  was  required  by  the  act  (6  Geo.  4,  ^ 
16,  s.  36,)  to  be  in  writing,  and  that  the  part  of  the  act  which  related  to 
the  examining  by  parol,  applied  only  to  qttestions,  which  might  be  put 
either  by  parol  or  by  written  interrogatories.  Walter's  case,  6  C.  and  P. 
141(6). 

Proof  of  the  conceabner^,  fyc]  In  order  to  bring  the  prisoner  With- 
[  *873]  in  the  statute,  it  must  appear  that  there  was  a  criminal  intent  ^n 
his  refusing  to  disclose  his  properly.  Thus  where  the  prisoner  was  in-* 
dieted  under,  the  5  Geo.  8,  c.  30,  for  not  submitting  to  be  examined,  and 
truly  disclosing,  &c.,  and  the  evidence  w^s,  that  on  the  last  day  of  ex- 
amination he  appeared  before  the  commissioners,  and  was  sworn  and  ex- 
amined, but  as  to  certain  parts  of  his  property  refused  to  give  any  an- 
swer, stating  that  this  was  not  done  to  defraud  his  creditors,,  but  under 
legal  advice  to  dispute  the  validity  of  his  commission,  and  the  prisoner 
was  convicted,  the  judges,  on  a  case  reserved,  held  the  conviction  wrong. 
Page's  case,  Russ.  and  Ry.  398  (c)  ;  I  Brod.  and  B.  308  {d). 

Where  a  bankrupt  was  indicted  under  the  6  Geo.  4,  for  not  surrender- 
ing, and  it  appeared  in  evidence  that  he  was  in  custody  under  a  detainer 
collusively  lodged,  it  was  urged  for  the  prosecution,  that  though  in  custo- 
dy, he  was  bound  to  give  notice  of  his  situation  to  the  commissioners,  in 
order  that  they  might  issue  their  warrant  to  bring  him  before  them,  or  that 
he  ought  to  have  applied  for  a  habeas  corpus,  to  enable  him  to  appear 
before  them,  or  that,  at  all  events,  he  ought  to  have  applied  to  the  chan- 
cellor to  enlarge  the  time  for  surrender.  But  LittledaUj  J.,  said,  that  the 
act  was  to  be  construed  favorably  towards  the  prisoner,  who  was  not  bound 
to  make  the  application  contended  for ;  and  that  as  the  commissioners  bad 
power  to  issue  their  warrant,  and  by  diligent  search  might  discover  where 
be  was,  the  bankrupt  was  not  bound  to  give  them  notice.     He  was  also  of 

(•)  1  £ng.  C.  C.  377.    (b)  £ng.  Com.  L.  Rep.  zziv.  246.    (c)  1  Eng.  C.  C.  39S.    (d)  Eng. 

Com.  L.  nap.  y.  94. 
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opinion^  that  the  prisoner  was  not  guilty  of  felony,  though  the  detainer 
under  which  he  was  in  custody  was  collusive.  Mitchell's  case,  1  Lewin, 
C.  C.  20 ;  4C.  and  P.  251  (a). 

It  is  observed  by  Mr.  Cooke  (B.  L.  435,  6th  ed.),  that  should  the  bank- 
rupt be  abroad  at  the  time  of  the  commission  taken  out,  and  not  hear  of  it 
till  the  last  day  for  bis  surrender  is  enpired,  it  is  impossible  to  imagine  that 
the  act  should  extend  to  such  a  case  ;  and  indeed,  Lord  Hardwicke  ex* 
presses  his  opinion  (1  Ves.  2-22,)  that  particular  circumstances  might 
amount  to  a  defence  upon  a  criminal  prosecution. 

The  bankrupt  is  not  guilty  of  a  concealment  until  he  has  passed  his  last 
examination.     Until  that  time  he  has  a  locus  penitentuSy  and  although  he 
may  previously  have  concealed  the  property,  he  may  yet  deliver  it  up  be- 
fore  the  conclusion  of  his  examination.     Walters's  case,  5  C.  and  P. 
133  (b). 

If  on  his  examination  the  bankrupt  refer  to  a  document,  as  containing 
a  full  and  true  discovery  of  his  estate  and  effects,  it  is  incumbent  oa  the 
prosecutor  to  produce  that  book  or  to  account  for  its  non-production  ;  for* 
otherwise  it  cannot  be  known  whether  the  effects  have  been  concealed  or 
not     Evani's  case,  1  Moody,  C.  C.  70  (c). 

It  is  not  necessary  that  the  concealment  should  have  been  effected  by 
tke  hands  of  the  prisoner  himself,  or  that  he  should  be  shown  to  have 
been  in  the  actual  possession  of  the  goods  concealed,  after  the  issuing  of 
the  commission  ;  it  is  sufficient  if  another  person,  having  the  possession  of 
thd  effects  as  the  agent  of  the  prisoner,  and  holding  them  subject  to  his 
control,  is  the  instrument  of  the  concealment.  See  Evani's  case,  1  Moody, 
C.  C.  74  (rf). 

*The  evidence  of  the  concealment,  and  of  the  guilty  intent  with  [  ^74  ] 
which  the  act  is  done,  ought  to  be  very  satisfactorily  made  out,  but  in  general 
it  is  so  clear  as  to  leave  little  doubt  on  the  point.  Concealment  of  goods  in 
the  houses  of  neighbors  or  of  associates,  or  in  secret  places  in  the  bank- 
rupt's own  house,  or  lending  them  away  in  the  night,  endeavoring  to  es- 
cape abroad  with  part  of  his  effects,  &c.,  constitute  the  usual  proofs  in 
cases  of  this  description. .  See  Alison,  Principles  Cr.  Law  of  Scotland, 
571.  . 

It  has  been  held  by  the  court  of  review,  (Sir  J.  Cross,  diss.)  that  a 
bankrupt  who  has  passed  his  last  examination  may  be  called  upon  to  an- 
swer que9tions  touching  the  concealmeat  of  his  effects.  In  re  Smith,. 
Mont,  and  B.  203  ;  2  Deac.  and  Chit  230,  and  see  ex  parte  Heath,  M< 
and  B.  184  ;  2  Deac.  and  Chit.  214. 

Proof  of  the  value  of  the  effects.]  Where  the  prosecution  is  on  the 
ground  of  concealing  effects,  it  must  be  proved  that  tho^e  effects  were  of 
the  value  of  lOt.,  and  where  the  value  is  attached  to  all  the  articles  col«- 
lectively,  as  "  one  table,  six  chairs,  and  one  carpet,  of  the  value  of  10/, 
and  upwards,"  it  is  necessary  to  make  out  the  offence  as  to  every  one  of 
the  articles,  for  the  grand  jury  have  only  ascribed  the  value  to  all  the  ar« 
tUAescoUeciively.     Forsyth's  case,  Russ.  and  Ry.  274  (e).   2  Russ.  251. 

Proof  of  inteni  to  defraud:]     Lastly,  the  prosecutor  must  prove  the 


(•)  Bag-  Com.  L.  Rep.  xix.  370.    (h)  Id.  xxiv.  346.    (c)  3  Eng.  C.  C.  70.    (d)  1  Ibid.  74 

(•)  1  Ibid.  374. 
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intent  of  the  bankrupt  to  defraud  his  creditors.  This  will  in  general  ap- 
pear from  the  whole  circumstances  of  the  case.  Evidence  of  it  may  like- 
wise be  gathered  from  the  declarations  of  the  prisoner.  Vide  cntte^  p.  273. 


BARRATRY. 

A  barrator  is  defined  to  be  a  common  mover,  exciter  or  maintainer  of 
suits  or  <|uan«b  either  in  courts  or  in  the  country,  and  it  is  said  not  to  be 
■Mierial,  wbether  the  courts  be  of  record  or  not,  or  whether  suCh  quarrels 
rehte  to  a  disputed  title  or  possession,  or  not ;  but  that  all  kinds  of  dis- 
lnvbances  of  the  peace,  and  the  spreading  of  false  rumors  and  calumnies, 
wheft4iv  dtscord  and  disquiet  may  grow  amongst  neighbors,  are  as  proper 
iiHciatices  of  banatrr  as  the  taking  or  keeping  possession  of  lands  in  con- 
tw>wr?v.  1^«  a  niin  is  not  a  barrator  in  respect  of  any  number  of  false 
«iM«^Whrm«.St  bj  h  ti  sn  his  own  tight,  unless,  as  it  seems,  such  actions 
iiK««»V4  li^  r.^ir.'^N  fT\x:.-s£Vtf«  and  vej^alious,  without  any  manner  of  color. 
\v*  «^  *r.  *:nvi«^^  a  hsnator.  in  resyect  of  his  maintaining  his  client  in  a 
^s#rtN»*«^  iKN  svi '  T.^  :  V  cvvr.,'s?ett<^.;x^  of  which  he  was  in  no  way  privy. 
Vi»%<   r  %  -  K  \.  o.  >:.  s^  :.  -:-^  4  :  1  Russell.  IS5. 

^*>  ^  *^5F^-*»  ■  >  V  A  c-^-,r.',.u:  xy:  .x'=;:>ct\  and  the  party  must  be  char- 
Uv  ^a^vw>«DiAii  >w%.AVr .  :,  ti^  :-.^r:;>ft\  in^titticient  to  prove  the  com- 
t^<;e«NS^  ^^  v*.v  *,^  Ar  X.  H^tfc)..  r.  O.  K  L  c.  ^^r,  s.  5-  For  this  reason 
*N^  y*N^N>*  V"*'  *^  ^'^^  ^'-  N^.vv^  u^"  tm!.  K>  p\e  the  defendant  a  note 
v"  fV  *N*.^Nv\i  *s^  '»•<  K*i»t*uj  lotriuW  to  be  insisted  on,  without 
y^.K„,:w  i>y  vV  ^  ^><  1^  |y-*imiitti  10  jnoceed.  Ibid.  s.  13.  The 
|vi!NV«t>*^H-ss^  ^   ,  is^  sNH^«ix»t%i  b^  lh*^v  i^riiculars*     Goddard  ».  Smith,  6 

V>v  iHV^^vvN^^'^^^  ^^  ^<^^^  \4loiu^  IS  line  and  imprisonment,  and  being 
^^  hs*>sst  >vWxi%«^     n<ix\k.  I\  l\  U  K  c,  ei,  s.  14. 


uu;am\\ 


\xv  ,■  vv  \A*  V>                   U  Rmr^  ^-^vic^    •        -  -267 

\u'\  v»*«  ^^  |.\^N^«^  •  >^?r  •                 In  RniKoli  r^k««r8t    -        -  -  888 
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Dallj  only  of  Ecclesiastical  cognizance,  but  was  made  a  fqloqy  by  the  1 
Jac.  1,  c.  I'l.  By  the  second  section  of  that  statute,  it  was  provided  that 
the  act  should  not  extend  to  any  person  or  persons  whose  husband  or 
wife  should  be  continually  remaining  beyond  the  seas,  by  the  space  of 
seven  years  together,  or  whose  husband  or  wife  should  absent  him  or 
herself,  the  one  from  the  other,  by  the  space  of  seven  years  together,  in 
any  parts  within  his  Majesty's  dominions ;  the  one  of  them  not  knowing 
the  other  of  them  to  be  living  within  that  time.  By  section  3,  it  was  pro- 
vided, that  the  act  should  not  extend  to  any  person  or  persons  that  are,  or  shall 
be  *at  the  time  of  such  marriage  divorced  by  any  sentence  in  the  [  *276  ] 
Ecclesiastical  Court,  or  to  any  person  or  persons  where  the  former  marriage 
shall  be  by  sentence  in  the  Ecclesiastical  Court  declared  to  be  void,  and  of 
no  effect,  nor  to  any  person  or  persons  in  or  by  reason  of  any  former  mar- 
riage, had  or  made  within  agQ  of  consent. 

By  the  35  Geo.  3,  c.  67,  persons  guilty  of  bigamy  were  made  liable  to 
the  same  punishment  as  persons  convicted  of  fraud  or  petit  larceny. 

By  the  9  Geo.  4,  c.  31,  both  the  above  statutes  were  repealed^  and  oth- 
er  provisions  substituted  in  their  place. 

By  that  statute,  s.  22,  it  is  enacted,  "  that  if  any  person  being  married, 
shall  marry  any  other  person  during  the  life  of  the  former  husband  or  wife, 
whether  the  second  marriage  shall  have  taken  place  in  England  or  else- 
where ;  every  such  offender,  and  every  person  counselling,  aiding,  or 
abetting  such  offender,  shall  be  guilty  of  felony,  and  being  convicted 
thereof,  shall  be  liable  to  be  transported  beyond  the  seas  for  the  term  of 
seven  years,  or  to  be  imprisoned  with  or  without  hard  labor,  in  the  com- 
mon gaol  or  house  of  correction^^^for  any  term  not  exceeding  two  years ; 
and  any  such  offence  may  be  dealt  with,  inquired  of,  Hried,  determined,  and 
punished  in  the  county  where  the  offender  shall  be  apprehended,  or  be  in 
custody,  as  if  the  offence  had  been  actually  committed  in  that  county.  Pro- 
vided always,  that  nothing  herein  contained  shall  extend  to  any  second 
marriage  contracted  out  of  England  by  any  other  than  a  subject  of  his 
Majesty ;  or  to  any  person  marrying  a  second  time  whose  husband  or 
wife  shall  have  been  continually  absent  from  such  person  for  the  space 
of  seven  years  then  last  past ;  and  shall  not  have  been  known  by  such 
person  to  be  living  within  that  time,  or  shall  extend  to  any  person  who  at 
the  time  of  such  marriage  shall  have  been  divorced  from  the  bond  of  such 
first  marriage,  or  to  any  person  whose  former  marriage  shall  have  been 
declared  void  by  the  sentence  of  any  court  of  competent  jurisdiction." 

Upon  an  indictment  for  bigamy,  the  prosecutor  must  prove — 1.  the 
prisoner's  first  marriage ;  2.  the  prisoner's  second  marriage ;  3.  that  hia 
fi^t  wife  was  alive  at  the  time  of  the  second  marriage  ;  and  4.  that  the 
second  marriage  took  place  either  in  the  county  in  which  he  is  tried,  or 
that  in  which  be  was  apprehended,  or  is  in  custody  (I). 

Froof  of  the  marriages — in  general.]  The  prosecutor  must  provo  the 
two  marriages,  and  it  is  sufficient  if  be  prove  a  voidable  marriage.  Ja- 
cob's case,  1  Moody,  C.  C.  140  (a),  stated  posty  235. 

But  if  either  of  the  marriages,  or  at  all  events,  the  first  marriage  {vide 
post,  p.  279,)  be  void,  an  indictment  for  bigamy  cannot  be  sustained. 

(1)  1  Wheeler'B  C.  C.  117. 
(«.)  2  Eng.  C.  C.  140. 
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intent  of  the  bankrupt  to  defraud  his  creditors.  This  will  in  general  ap- 
pear from  the  whole  circumstances  of  the  case.  Evidence  of  it  may  like- 
wise be  gathered  from  the  declarations  of  the  prisoner.  Vide  <mte,  p.  273. 


BARRATRY. 

A  barrator  is  defined  to  be  a  common  mover,  exciter  or  maintainer  of 
suits  or  quarrels  either  in  courts  or  in  the  country,  and  it  is  said  not  to  be 
material,  whether  the  courts  be  of  record  or  not,  or  whether  suCh  quarrels 
relate  to  a  disputed  title  or  possession,  or  not ;  but  that  all  kinds  of  dis- 
turbances of  the  peace,  and  the  spreading  of  false  rumors  and  calumnies, 
whereby  discord  and  disquiet  may  grow  amongst  neighbors,  are  as  proper 
instances  of  barratry  as  the  taking  or  keeping  possession  of  lands  in  con- 
troversy. But  a  man  is  not  a  barrator  in  respect  of  any  number  of  false 
actions  brought  by  him  in  his  own  right,  unless,  as  it  seems,  such  actions 
should  be  entirely  groundless  and  vexatious,  without  any  manner  of  color. 
Nor  is  an  attorney  a  barrator,  in  respect  of  his  maintaining  his  client  in  a 

Soundless  action,  to  the  commencement  of  which  he  was  in  no  way  privy. 
awk.  P.  C.  b.  1,  c  81,  s.  1,  2,  3,  4  ;  1  Russell,  185. 
[  *275  J  ^Barratry  is  a  cumulative  ofTence,  and  the  party  must  be  char- 
ged as  a  common  barrcUor.  It  is,  therefore,  insufficient  to  prove  the  com- 
mission of  one  act  only.  Hawk.  P.  C.  b.  1,  c.  81,  s.  5.  For  this  reason 
the  prosecutor  is  bound,  before  the  trial,  to  give  the  defendant  a  note 
of  the  particular  acts  of  barratry  intended  to  be  insisted  on,  without 
which  the  trial  will  not  be  permitted  to  proceed.  Ibid.  s.  13.  The 
prosecution  will  be  confined  by  these  particulars.  Goddard  v.  Smith,  6 
Mod.  262(1). 

The  punishment  of  this  offence  is  fine  and  imprisonment,  and  being 
beld  to  good  beliavior.     Hawk.  P.  C.  b.  1,  c.  81,  si  14. 
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Former  law,  and  9  Geo,  4,  c.  31.]     The  offence  of  bigamy  was  origi- 

(l)  State  t>.  Chitty,  1   Bailey,  379.    Comnionwealth.  v.  Cooper,  16  Mass.  187. 
Davis,  11  Pick.  434.    1  Russefl,  C  dc  M.  186  &  Seq.  B.  2.  ch.  1^.  3  Am.  £d. 
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oally  oaly  of  Ecclesiastical  cognizance,  but  was  made  a  fqlony  by  the  1 
Jac.  1,  c.  I'l.  By  the  second  section  of  that  statute,  it  was  provided  that 
the  act  should  not  extend  to  any  person  or  persons  whose  husband  or 
wife  should  be  continually  remaining  beyond  the  seas,  by  the  space  of 
seven  years  together,  or  whose  husband  or  wife  should  absent  him  or 
herself,  the  one  from  the  other,  by  the  space  of  seven  years  together,  in 
any  parts  within  his  Majesty's  dominions ;  the  one  of  them  not  knowing 
the  other  of  them  to  be  living  within  that  time.  By  section  3,  it  was  pro- 
vided, that  the  act  should  not  extend  to  any  person  or  persons  that  are,  or  shall 
be  *at  the  time  of  such  marriage  divorced  by  any  sentence  in  the  [  *276  ] 
Ecclesiastical  Court,  or  to  any  person  or  persons  where  the  former  marriage 
shall. be  by  sentence  in  the  Ecclesiastical  Court  declared  to  be  void,  and  of 
no  effect,  nor  to  any  person  or  persons  in  or  by  reason  of  any  former  mar- 
riage, had  or  made  within  ag^  of  consent. 

By  the  35  Geo.  3,  c.  67,  persons  guilty  of  bigamy  were  made  liable  to 
the  same  punishment  as  persons  convicted  of  fraud  or  petit  larceny. 

By  the  9  Geo.  4,  c.  31,  both  the  above  statutes  were  repealed,  and  oth- 
er provisions  substituted  in  their  place. 

By  that  statute,  s.  22,  it  is  enacted,  '^  that  if  any  person  being  married, 
shall  marry  any  other  person  during  the  life  of  the  former  husband  or  wife, 
whether  the  second  marriage  shall  have  taken  place  in  England  or  else- 
where ;  every  such '  offender,  and  every  person  counselling,  aiding,  or 
abetting  such  offender,  shall  be  guilty  of  felony,  and  being  convicted 
thereof,  shall  be  liable  to  be  transported  beyond  the  seas  for  the  term  of 
seven  years,  or  to  be  imprisoned  with  or  without  hard  labor,  in  the  com- 
mon gaol  or  house  of  correction,  for  any  term  not  exceeding  two  years; 
and  any  such  offence  may  be  dealt  with,  inquired  of,  Hried,  determined,  and 
punished  in  the  county  where  the  offender  shall  be  apprehended,  or  be  in 
custody,  as  if  the  offence  had  been  actually  committed  in  that  county.  Pro- 
vided always,  that  nothing  herein  contained  shall  extend  to  any  second 
marriage  contracted  out  of  England  by  any  other  than  a  subject  of  his 
Majesty ;  or  to  any  person  marrying  a  second  time  whose  hnsband  or 
wife  shall  have  been  continually  absent  from  such  person  for  the  space 
of  seven  years  then  last  past ;  and  shall  not  have  be^n  known  by  such 
person  to  be  living  within  that  time,  or  shall  extend  to  any  person  who  at 
the  time  of  such  marriage  shall  have  been  divorced  from  the  bond  of  such 
first  marriage,  or  to  any  person  whose  former  marriage  shall  have  been 
declared  void  by  the  sentence  of  any  court  of  competent  jurisdiction." 

Upon  an  indictment  for  bigamy,  the  prosecutor  must  prove — 1.  the 
prisoner's  first  marriage ;  2.  the  prisoner's  second  marriage ;  3.  that  his 
fi^t  wife  was  alive  at  the  time  of  the  second  marriage  ;  and  4.  that  the 
second  marriage  took  place  either  in  the  county  in  which  he  is  tried,  or 
that  in  which  be  was  apprehended,  or  is  in  custody  (I). 

Proof  of  the  marriages — in  general,]  The  prosecutor  must  provo  the 
two  marriages,  and  it  is  sufficient  if  be  prove  a  voidable  marriage*  Ja- 
cob's case,  1  Moody,  C.  C.  140  (a),  stated  posiy  235. 

But  if  either  of  the  marriages,  or  at  all  events,  the  first  marriage  (vide 
posiy  p.  279,)  be  voidy  an  indictment   for  bigamy  cannot  be  sustained. 

(1)  1  Wheeler's  C.C.  117. 
(»)  2  Eng.  C.  C.  140. 
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Thus,  if  a  woman  marry  A.,  and  in  the  life-time  of  A.  marry  B.,  and  after 
the  death  of  A.,  and  whilst  B.  is  alive,  marry  C,  she  cannot  be  indicted 
for  bigamy  in  her  marriage  with  C,  because  her  marriage  with  B.  wat 
a  mere  nullity.     1  Hale,  R  C.  693. 

Although  it  was  formerly  held  that  the  marriage  of  an  idiot  was  valid, 
yet,  according  to  modern  determinations,  the  marriage  of  a  lunatic,  not 
[  ^211  ]  in  a  lucid  interval,  is  void.  1  Bl.  Com.  438,  439;  ♦!  Russell, 
S06.  And  by  stat.  15  Geo.  2,  c.  30,  if  persons  found  lunatics  under 
a  commission,  or  committed  to  the  care  of  trustees  by  any  act  of  par-* 
liaraent,  marry  before  they  are  declared  of  sound  mind  by  the  Lord 
Chancellor,  or  the  majority  of  such  trustees,  the  marriage  shall  be  totatiy 
void. 

It  was  held,  under  a  former  law,  that  where  the  second  marriage  was 
contracted  in  Ireland,  or  abroad,  it  was  not  bigamy,  on  the  ground  that 
that  marriage  which  aloue  constituted  the  ofTence  was  a  fact  done  in  ano- 
ther jurisdiction,  and  though  inquirable  here  for  some  purposes,  like  all 
transitory  acts,  was  not  as  a  crime  cognizable  by  the  rules  of  the  com* 
mon  law.  1  Hale,  P.  C.  692 ;  1  East,  P.  C.  465  ;  1  Russell,  183.  But 
now,  by  the  9  Geo.  4,  c.  31,  s.  22,  the  offence  is  the  same,  whether  the' 
aecond  marriage  shall  take  place  in  England  or  elsewhere. 

The  identity  of  the  parties  named  in  the  indictment  must  be  proved* 
Upon  an  indictment  for  bigamy,  it  was  proved  by  a  person  who  was  pre- 
sent at  the  prisoner's  second  marriage,  that  the  woman  viras  married  to 
him  by  the  name  of  Hannah  Wilkinson,  the  name  laid  in  the  indictmenti 
but  there  was  no  other  proof  that  the  woman  in  question  was  Hannah 
Wilkinson.  Parke,  J.,  held  the  proof  to  be  insufficient,  and  directed  an 
acquittal.  He  subsequently  expressed  a  decided  opinion  that  he  was 
right ;  and  added,  that  to  make  the  evidence  sufficient,  there  should  have 
been  proof  that  the  prisoner  '^  was  then  and  there  married  to  a  certain 
woman  by  the  name  of^  and  who  called  herself  Hannah  fVUkineony** 
,  because  the  indictment  undertakes  that  a  Hannah  Wilkinson  was  the 
person,  whereas,,  in  fact,  there  was  no  proof  that  she  had  ever  before 
gone  by  that  name,  and  if  the  banns  had  been  published  in  a  name  which 
was  not  her  own,  and  which  she  had  never  gone  by,  the  marriage  would 
be  invalid.     Drake's  case,  1  Lew.  C.  C.  25. 

After  proof  of  the  first  marriage,  the  second  wife  is  a  competent  wit- 
ness, for  then  it  appears  that  the  second  marriage  was  void.  B.  N«  P. 
287  ;  1  East,  P.  C.  469,  ante,  p.  137. 

The  focm  and  validity  of  marriages  will  now  be  considered  under  the 
following  heads ; — marriages  in  England — marriages  in  Scotland — mar- 
riages in  Ireland — marriages  abroad — marriages  abroad  in  British  facto- 
ries— marriages  abroad  in  British  colonies — ^marriages  abroad  in  bouses  of 
embassadors  (1). 

Proof  of  the  marriages — marriage  in  England.]  Where  the  mar- 
riage has  taken  place  in  England,  it  may  be  proved  by  a  person  who  was 
present  at  the  ceremony,  and  who  can  speak   to  the  ideiftity  of  the  par- 

(1)  In  those  of  the  United  States,  where  there  are  no  marriage  acta,  consent  alone  by  words 
de  prtuenti,  or  by  words  defiituro,  followed  by  a  cohabitation  make  a  valid  marriage.  Mil-* 
ford  V.  Worcester,  7  Mass.  48.  Londonderry  v.  Chester,  2  N.  H.  267,  ^8.  Cheseldine  v. 
Brewer,  1  H.  &.  McH.  152.  Fenton  v.  Beed,  4  Johns.  22.  Benton  v.  Benton,  1  Day,  111. 
Haatz  V.  Sealy,  6  Binn.  405.    Dumarsely  r.  Tishby,  2  Manh.  370. 
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ties,  and  it  is  not  necessary  to  give  evidence  either  of  the  registration  of 
the  marriage,  or  of  any  license,  or  of  toy  publication  of  banns.  Alison's 
case,  Russ.  and  Ry.  109  (a).  The  usual  evidence  is  a  copy  of  the  regis- 
ter, with  proof  of  the  identity  of  the  parties. 

By  the  act  for  registering  births,  deaths,  and  marriages  in  England,  6 
and  7  Wro.  4,  c.  86,  s.  35,  every  rector,  &:c.  and  persons  having  the  keep- 
ing of  any  register  book,  shall  permit  search  and  give  certified  copies .  of 
any  entries  therein.  And  by  s.  38,  certified  copies  *of  entries,  [  *218  ] 
purporting  to  be  sealed  or  stamped  with  the  seal  of  the  General  Register 
Office,  established  by  the  act,  are  to  be  received  in  evidence  of  the  birth, 
death,  or  marriage  to  which  they  relate,  without  any  further  or  other  proof 
of  such  entries. 

Whether  an  acknowledgment  of  his  marriage  by  the  prisoner  will  be 
sufficient  evidence  against  him  in  a  case  of  bigamy,  does  not  appear  to 
have  been  solemnly  determined.  Some  of  the  judges  in  Truman's  case, 
(1  East,  P.  C.  471,  po5^,  p.  280,)  thought  that  such  acknowledgment 
alone  was  sufficient,  and  strong  reasons  were  given  by  them  in  support  of 
that  opinion.  "  With  respect  to  such  evidence,"  says  Mr.  East,  *'  it  may 
be  difficult  to  say,  that  it  is  not  evidence  to  go  to  the  jury  like  the  ac- 
knowledgment of  any  other  matter  in  pais,  where  it  is  made  by  a  party 
to  his  own  prejudice.  But  it  must  be  admitted,  that  it  may,  under  cir- 
cumstances, be  entitled  to  little  or  no  weight,  for  such  acknowledgments 
made  without  consideration  of  the  consequences,  and  palpably  for  other 
purpoaes  at  the  time,  are  scarcely  deserving  of  that  name  in  the  sense  in 
which  acknowledgments  are  received  as  evidence,  more  especially,  if 
made  before  the  second  marriage,  or  upon  occasions  where  in  truth  they 
cannot  be  said  to  be  to  the  party's  own  prejudice,  nor  so  conceived  by  him 
at  the  time."  1  East,  P.  C.  471.  These  observations  have  been  adopt- 
ed by  Mr.  Serj.  Russell.     I  Russell,  207  (n.)  (1). 

The  marriages  of  Jews  and  Quakers  are  excepted  out  of  the  4  Geo.  4, 
c  76,  and  see. the  6  and  7  Wm.  4,  c.  85,  s.  2,  pasty282. 

Where  it  was  proposed  to  prove  a  Jewish  marriage  by  calling  wit- 
nesses who  were  present  at  the  ceremony  in  the  synagogue,  it  was  object- 
ed that  such  ceremony  was  only  the  ratification  of  a  previous  contract  in 
writing,  and  the  contract  was  accordingly  produced  and  proved.  Home 
o.  Noel,  1  Campb.  61  ;  and  see  Lindo  v.  Belisario,  1  Hagg.  225,  247(6), 
Appx.  p.  9 ;  Goldsmid  v,  Bromer,  Id.  234  (o).  The  marriages  of  Qua- 
kers must  be  proved  to  have  taken  place  according  to  the  customs  of  that 
'  sect.     1  Hagg.  Appx.  p.  9,  (n).     Deane  v.  Thomas,  M.  and  M.  361  (d). 

The  cases  in  which  the  validity  of  marriages  in  England  has  been  ques- 
tioned, on  the  ground  of  a  noncompliance  with  the  requisitions  of  the 
marriage  act  respecting  the  publication  of  banns  and  licenses  will  be  con- 
sidered under  separate  heads. 

Proof  that  the  parties  were  not  resident  according  to  the  provisions  of 
the  act,  will  not  invalidate  the  marriage,  whether  it  be  by  banns  or  license, 
for  by  the  26th  sec.  of  the  4  Geo.  4,  c.  76,  it  is  enacted,  that  after  the 
solemnization  of  any  marriage,  whether  by  banns  or  license,  it  shall  not  be 

(1)  That  defendant's  confession  is  evidence  see  •*  Commonwealth  v.  Murtagh,  1  Ashmead, 
272.  Forney  v.  Hallacher,  8  S.  ^  R.  159.  Cayford's  case,  7  Greenl.  57.  Contra.  Com* 
monwealth  v.  LitUejohn,  15  Mass.  163. 

(«)  1  Eng.  C.  C.  109-    (A)  Eng.  Eccl.  Rep.  iv.  367.     (c)  Id.  423.    (d)  Eng.  Com.  L. 

Rep.  zxii.  333. 
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necessary  in  support  of  snjch  marriage,  to  give  any  proof  of  the  actual 
dwelling  of  the  parties  in  the  parish  where  the  marriage  is  solemnized  ; 
nor  shall  any  evidence  in  either  of  such  cases  be  received  to  prove  the  con- 
trary. See  Hind's  case,  Iluss.  and  Ry.  253  {a) ;  Dobbin  v.  Cornack,  2 
Phill.  104  (6);  Free  t?.  Quin,  Id.  14  (c). 

Proof  of  the  marriages — marriage  in  England,  by  banne.]  In 
what  crises  a  marriage  shall  be  void,  is  declared  by  the  22d  sec.  of  the 
[  *279  j  *marriage  act,  4  Geo.  4,  c.  76,  which  enacts,  "  that  if  any  per- 
sons shall  knowingly  and  wilfully  intermarry  in  any  other  place  than  a 
church,  or  such  public  chapel  wherein  banns  may  be  lawfully  published, 
unless  by  a  special  license,  or  , shall  knowingly  and  wilfully  intermarry 
without  a  publication  of  banns,  or  license  from  a  person  or  persons  hav- 
ing authority  to  grant  the  same  first  had  and  obtained,  or  shall  knowingly 
and  wilfully  consent  to,  or  acquiesce  in  the  solemnization  of  such  mar- 
riage by  any  person  not  being  in  holy  orders,  the  marriage  of  such  per- 
sons shall  be  null  and  void." 

With  regard  to  the  chapels  in  which  banns  may  be  lawfully  published, 
it  is  enacted,  by  the  6  Geo.  4,  c.  92,  s.  2,  that  it  shall  be  lawful  for  mar- 
riages to  be  in  future  solemnized  in  all  churches  and  chapels  erected  since 
the  26  Goo.  2,  c.  33,  and  consecrated,  in  which  churches  and  chapels  it 
has  been  customary  and  usual  before  the  passing  of  that  act  (6  Geo.  4») 
to  solemnize  marriages,  and  the.  registers  of  such  marriages,  or  copies 
thereof,  are  declared  to  be  evidence.  By  sect.  3,  of  the  last  marriage  act, 
4  Geo.  4,  c.  76,  ''  the  bishop  of  the  diocese,  with  the  consent  of  the 
patron  and  incumbent  of  the  church  of  the  parish  in  which  any  public 
chapel,  having  a  chapelry  thereunto  annexed,  may  be  situated,  or  of  any 
•  chapel  situated  in  an  extra-parochial  place,  signified  to  him  under  their 
hands  and  seals  respectively,  may  authorize  by  writing  under  his  hand 
and  seal  the  publication  of  banns,  and  the  solemnization  of  marriages 
in  such  chapels  for  persons  residing  in  such  chapelry  or  extra-parochial 
place^  and  such  consent,  together  with  such  written  authority,  shall  be 
registered  in  the  registry  of  the  diocese." 

To  render  a  marriage  without  due  publication  of  banns  void,  .it  must 
appear  that  it  was  contracted  with  a  knowledge  by  both  parties  that  no 
due  publication  had  taken  place.  R.  v.  Wroxton,  4  B.  and  Ad.  640  (d). 
And,  therefore,  where  the  intended  husband  procured  the  banns  to  be  pub- 
lished in  a  Christian  and  surname  which  the  woman  had  never  borne,  but 
she  did  not  know  that  fact  until  after  the  solemnization  of  the  marriage,  it 
was  held  to  be  a  valid  marriage.  Id.  and  see  Wiltshire  v.  Prince,  3Uagg. 
Ecc.  R.  332  (e). 

If  the  prisoner  has  been  instrumental  in  procuring  the  banns  of  the 
second  marriage  to  be  published  in  a  wrong  name,  he  will  not  be  allowed 
to  take  advantage  of  that  objection  to  invalidate  it  on  an  indictment  for 
bigamy.  The  prisoner  was  indicted  for  marrying  Anna  Timson,  his  for-' 
roer  wife  being  alive.  The  second  marriage  was  by  banns,  and  it  appeared 
that  the  priiooer  wrote  the  note  for  the  publication  of  the  banns,  in  which 
the  wife  waa  'called  Anna,  and  that  she  was  married  by  that  name,  but 
that  her  real  name  was  Susannah.  On  a  case  reserved,  the  judges  held 
unanimously,  that  the  second  marriage  was  sufficient  to  constitute  the  of- 

(fl)  1  Eng.  C.  C.  253.    (6)  Eng.  Eccl.  Rep.  i.  203.    (e)  Id.  166.    (£0  ^^g-  Com.  L.  Rep. 

zziy.  131.    («)  Eng.  Eccl.  Hep.  v.  130. 
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fence,  and  that  after  having  called  the  wooian  Anna  in  the  note,  it  did  not 
lie  in  his  mouth  to  say  that  she  was  not  as  well  known  by  the  name  of 
Anna,  as  by  that  of  Susannah,  or  that  she  was  not  rightly  called  by  the 
nanfie  of  Anna,  in  the  indictment.  £dward's  case,  Russ.  and  Ry.  283  {d). 
1  Russell,  201. 

This  principle  was  carried  still  further  in  a  late  case  before  *Mr.  \  *260  ] 
Baron  Gurney.  The  second  wife,  who  gave  evidence  on  the  trial,  stated 
that  she  was  married  to  the  prisoner  by  the  name  of  Eliza  TTiick,  but  that 
her  real  name  was  Eliza  Browne,  that  she  had  never  gone  by  the  riame  of 
Thic^,  but  had  assumed  it  when  the  banns  were  published,  in  order  tlmt 
her  neighbors  might  not  know  that  she  was  the  person  intended.  It  being 
objected,  on  behalf  of  the  prisoner,  that  this  was  not  a  valid  marriage, 
Gurney,  B.,  said,  "  that  applies  only  to  the  first  marriage,  and  1  am  of 
opinion  that  the  parties  cannot  be  allowed  to  evade  the  punishment  for 
the  oflFence  by  contracting  an  invalid  marriage."  Penson's  case,  5  C.  and 
P.  412  v6).  In  another  case,  where  the  prisoner  contracted  the  second 
marriage  in  the  maiden  name  of  his  mother,  and  the  woman  he  married 
had  also  made  use  c)f  her  mother's  maiden  name,  it  was  unanimously  re- 
solved on  a  reference  to  the  judges,  that  the  prisoner  had  been  rightly  con- 
victed on  this  evidence.  Palmer's  case,  coram  Bayley,  Durham,  1827,  1 
Deacon's  Dig.  C.  L.  147. 

The  following  rules  laid  down  by  Lord  Tenterden,  in  a  case  upon  the 
construction  of  the  former  marriage  act,  26  Geo.  2,  with  regard  to  the 
validity  of  marriages  celebrated  by  banns,  must  be  taken  subject  to  the 
limitation  established  in  R.  v,  Wro.xton,  4  B.  and  Ad.  640(c),  ante^  p. 
279.  If  there  be  a  total  variation  in  a  name  or  names,  that  is,  if  the 
banns  are  published  in  a  name  or  names  totally  ditferent  from  those  which 
the  parties  or  one  of  them  ever  used,  or  by  which  they  were  ever  known, 
a  marriage  in  pursuance  of  that  publication  is  invalid,  and  it  is  immaterial 
whether  the  misdescription  has  arisen  from  accident  or  design,  or 
whether  such  design  be  fraudulent  or  not.  (But  now  see  R.  v.  Wrox- 
ton,  supra.)  But  secondly,  if  there  be  a  partial  variation  of  name  only, 
as  the  alteration  of  a  letter  or  letters,  or  the  addition  or  suppression  of  one 
Christian  name,  or  the  names  have  been  such  as  the  parties  have  used,  and 
been  known  by,  at  one  time,  and  not  at  another,  in  such  cases  the  publi- 
cations may  or  may  not  be  void  ;  the  supposed  misdescription  may  be  ex- 
plained, and  it  becomes  a  most  important  part  of  the  inquiry,  whether  it 
was  consistent  with  honesty  of  purpose,  or  arose  from  a  fraudulent  inten 
tion.  It  is  in  this  class  of  cases  only  that  it  is  materiel  to  inquire  into  the 
motives  of  parties.  R.  v.  Tibshelf,  1  B.  and  Ad.  195  (d).  A  person 
whose  name  was  Abraham  Langky  was  married  by  banns  by  tiie  name 
of  George  Smith ;  he  had  been  known  in  the  parish  where  he  resided, 
and  was  married,  by  the  latter  name  only,  and  the  Court  of  King's  Bench 
held  that  this  was  a  valid  marriage  under  the  26  Geo.  2.  R.  r.  Billing- 
hurst,  3  M.  and  S.  250.  The  distinction  between  a  name  assumed  for 
other  purposes,  and  a  name  assumed  for  the  purpose  of  practising  a  fraud 
upon  the  marriage  laws  was  clearly  pointed  out  in  the  following  case.  A 
man  who  had  deserted  from- the  army,  for  the  purpose  of  concealment  as- 
sumed another  name.  After  a  residence  of  sixteen  weeks  in  the  parish 
he  was  married  by  license  in  his  assumed  name,  by  which  only  he  was 

(a)  1  Eng.  C.  C.  283,     (b)  Eng.  Com.  L.  Rep.  xxiw.  386.    (c)  Id.  131.    (d^  Id.  xx.  371. 
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known  in  the  place  where  he  resided.  Lord  EUenborqugh e^idy  "If  tbii 
name  had  been  assumed  for  the  purpose  of  fraud,  in  order  to  enable  the 
[*281  1  *party  to  contract  marriage,  and  to  conceal  himself  from  the  par- 
ty to  whom  he  was  about  to  be  married,  that  wouIdJiavc  been  a  fraud  on 
the  marriage  act,  and  the  rights  of  marriage,  and  the  court  would  not 
have  given  eflect  to  any  such  corru(:t  purpose.  But  where  a  name  has 
been  previously  assumed,  so  as  to  become  the  name  which  the  party  has 
acquired  by  reputation,  that  is,  within  the  meaning  of  the  act,  the  party's 
real  name."  The  marriage  was  accordingly  held  valid  within  the  26  Geo. 
2.     R.  V.  Burton-upon-Trent,  3  M.  and  S.  537. 

But  where  the  marriage  is  celebrated  in  a  wrong  name  for  the  .purpose 
of  carrying  into  eflfect  a  fraud  upon  the  marriage  laws,  it  is  void ;  though, 
as  it  has  been  shown,  it  would  not  be  so  considered  with  regard  to  the 
second  marriage  upon  a  prosecution  for  bigamy,  as  against  the  party  guilty 
of  the  fraud.  Ante,  p.  279.  Where  the  banns  are  published  in  the 
name  of  William,  the  real  name  being  William  Peter,  and  the  party  being 
known  by  the  name  of  Peter,  and  the  suppression  was  for  the  purpose  of 
effecting  a  clandestine  marriage  with  a  minor,  without  consent,  the  marriage 
was  declared  null  and  void.  Pouget  t;.  Tomkins,  1  Phillimore,  449  (a) ;  see 
also  Fellowcs,  v.  Stewart,  2  Phillimore,  257  (6),  Middowcroft  v.  Gregory, 
Id.  365  (c).  So  where  the  wife  at  the  time  of  her  marriage  personated  an- 
other woman,  in  whose  name  banns  had  been  previously  published  for  an  in- 
tended marriage  with  the  husband.     Stayte  v.  Farquharson,  2  Add.  282  (d)* 

Proof  of  the  marriages — marriages  in  England — by  license — mi- 
nors.] Under  the  former  marriage  act,  26  Geo.  2,  it  was  held,  that  if 
the  marriage  was  by  license,  and  the  prisoner  proved  that  he  was  a  minor 
at  the  time,  it  lay  on  the  prosecutor  to  show  that  the  consent  required  by 
the  11th  section  of  the  above  act  had  been  obtained,  or  that  otherwise 
the  marriage  was  void.  Butler's  case,  Russ.  and  Ry.  61  (e).  Morton's 
case,  Id.  19.  (n.)  (f).  James's  case,  Id.  n{g);  Smith  v.  Huson,  1 
Phillimore,  287  (h).  The  law  on  this  point  has  been  altered  by  the  new 
marriage  act,  4  Geo.  4,  c.  76,  s.  14,  which  merely  requires  consent,  and 
has  no  words  making  marriages  solemnized  without  such  consent  void. 
The  statute  therefore  is  regarded  as  directory  only,  and  a  marriage  by  a 
minor  without  the  consent  of  his  father,  then  living,  has  been  held  valid. 
R.  t.  Birmingham,  8  B.  &  C.  29  (i),  2  Man.  and  Ry.  230.  So  in  the  in- 
terval between  the  time  of  the  3  Geo.  4,  c.  75,  (by  which  the  26  Geo.  2, 
was  repealed)  receiving  the  royal  assent,  and  the  time  when  it  began  to 
operate,  a  marriage  by  license  having  been  solemnized  without  consent, 
was  held  valid.     Waully's  case,  1  Moody,  C,  C.  163  (*). 

By  the  6  and  7  Wm.  4,  c.  85,  s.  10,  the  like  consent  shall  be  requu-ed 
to  any  marriage  in  England  solemnized  by  license,  as  would  have  been  re- 
quired by  law  to  marriages  solemnized  by  license,  immediately  before, 
the  passing  of  the  act;  and  every  person  whose  consent  to  marriage  by 
license,  is  required  by  law,  is  thereby  authorised  to  forbid  the  issue  of  the 
[  *282  J  superintendant  registrar's  *cetiiicate,  whether  the  marriage  is  in- 
tended to  be  by  license  or  without  license. 

But  by  s.  25,  after  the  solemnization  of  any  marriage,  it  shall  not  be 

»— — ■    I  I     I  ■  ■         ■  ■  I  ■ ■  I  ■       ■      I     I    ■     ■ ^—1^—  III! 

(«)  Eag.  Ecel.  Aep.  i.  161.  (6)  Id.  250.  (c)  Id.  279.  (d)  Id.  ii.  632.  (e)  1  Eng.  C.  C. 
61.  (/)  Id.  19.  (g)  Id.  17.  (A)  £ng.  Eccl.  Rep.  i.  90.  (t)  £ng.  Com.  Xi.  Aep.  zv:  151. 
(*)  4  £Bg.  O.  C.  1^. 
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fjeeedsory,  In  snpport  of  such  marriage,  to  give  proof  of  the  consent  of  any 
petsoti  wiiose  consent  thereunto  is  required  bylaw. 

Marriages  under  the  6  and  7  ffm.  4,  c.  85.]  By  this  statute  persons 
trmy  be  married,  ^sither  by  license  or  without  license,  in  places  of  worship 
to  be  duly  registered  under  the  act  for  solemnizing  marriages  therein,  or 
before  the  superintendant  registrar,  on  giving  such  notice  and  obtaining 
such  certificate  from  him  as  therein  specified. 

By  sec.  4%  marriages  are  declared  void,  if  unduly  solemnized  w\th  the 
knowledge  of  both  parties. 

By  sec.  2  of  this  act,  the  Society  of  Friends,  called  Quakers,  and  per- 
sons of  the  Jewish  religion,  may  continue  to  contract  and  solemnize  mar- 
riage according  to  their  respective  usages .;  and  every  such  marriage  is  de- 
clared valid,  provided  that  the  parties  to  such  marriage  be  both  of  the  said 
society,  or  both  persons  professing  the  Jewish  religion  ;  provided  also, 
that  notice  to  the  registrar  shall  have  been  given,  and  the  registrar's  cer- 
tificate shall  have  issued  as  after  provided. 

Prooof  of  the  marriages — marriage  in  Scotland.]  A  marriage  in 
Scotland,  irregular  by  the  Ijiws  of  that  country,  subjecting  the  parties  to 
cehstires  there,  is  yet  regarded  hs  a  valid  marriage,  according  to  the  laws 
of  England.  In  Truman's  case,  the  following  was  held  to  be  sufficient 
evidence  of  a  Scotch  marriage,  A  witness  proved  that  he  knew  the  prir 
•oner,  that  Mary  Russell,  his  first  wife,  was  still  alive  ;  that  the  prisoner  ac- 
knowledged he  had  been  married  to  her  in  Scotland,  and  once  showed 
the  witness  a  paper  which  he  said  was  a  certificate  of  marriage.  The 
prisoner  not  producing  this  paper  according  to  notice,  a  copy  of  it  was 
proved  with  the  prisoner's  acknowledgment  of  his  own  handwriting  to  the 
original.  The  writing  in  question  purported  to  be  a  proceeding:  before,  a 
court  in  Scotland,  reciting  an  act  of  Car.  2,  pari.  I,  sess.  1,  c.  34,  respect- 
ing marrying  in  a  clandestine  and  disorderly  manner,  and  continued  thus, 
*'  Nevertheless,  true  it  is,  I.  T.  and  M.  R.  were  married  within  the  three 
months  last  past,  by  some  persoh  not  authorised  by  the  kirk,  and  without 
ptbclamation  of  banns,  and  therefore  should  be  fined  in  the  terms  of  the 
act  to  deter  others  from  committing  the  like."  It  then  stated  a  personal 
warning  against  the  defendants,  and  was  signed  ^'Jno.  Truman  and  Mary 
Russell,"  and  indorsed  by  two  witnesses.  There  was  then  an  adjudica- 
tion of  the  fine.  Upon  this  evidence,  together  with  due  proof  of  th^ 
second  marriage,  the  prisoner  was  convicted,  and  a  question  was  reserved 
for  the  opinion  of  the  judges,  whether  the  first  marriage  was  legally  proved  ? 
All  the  judges  present  were  of  opinion,  that  it  was  legally  proved.  It  was 
observed  by  two  of  their  lordships  that  the  case  did  not  rest  upon  cohabita- 
tion and  bare  acknowledgment,  for  the  defendant  had  backed  his  [assertion 
by  the  production  of  a  *copy  of  a  proceeding  against  him  for  having  [  ♦SSS  ] 
improperly  contracted  the  first  marriage.  But  some  thought  that  the  ac- 
korowledgment  alone  would  have  been  sufficient,  and  that  the  paper  pro- 
duced in  evidence  was  only  a  confirmation  of  such  acknowledgment,  and 
one  of  them,  referring  to  the  case  of  Morris  v.  Miller,  (4  Burr.  2059), 
observed  that  there  was  a  distinction  between  an  action  for  criminal  con- 
versation imd  an  indictment  for  this  offence;  that  in  the  former  the  ac- 
li&owiedgmertt  and  cohabitation  of  the  plaintiff  could  not  prove  his  mar* 
rtege  as  against  the  defendant ;  and  the  acknowledgment  of  the  defend^ 
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atil  in  Boeh  an  action  of  ike  plaintiff's  marriage  might  be  of  a  iact  not 
within  his  own  knowledge,  as  it  must  be  if  a  defendant  in  bigamy  admitted 
his  own  marriage.     Truman's  case,  1  East,  P.  C.  470. 

In  a  recent  publication  on  the  Criminal  Law  of  Scotland,  tbefollowing 
obeervatioQs  are  made  on  the  subject,  whether  a  marriage  irregular,  but 
not  void^  by  the  Scotch  law,  is  sufficient  to  support  an  indictment  for  big* 
amy*    ^*  The  most  important  question  in  the  law  of  bigamy  is,  whether 
both  marriages  must  be  by  formal  celebration,  or  whether  the  charge  lies^ 
though  one  of  them,  or  both  have  been  contracted  in  that  loose  and  un-*' 
ceremonious  manner  which  is  sustained  by  the  law  of  Scotland  ?    In  those 
cases  where  hc€h  the  matrimonial  connections  were  of  this  ambiguous 
eharacter,  there  seems  to  be  no  doubt  that  no  prosecution  for  bigamy  can 
lie,  and  that  a  second  wife  who  marries  either  by  promise  and  copula^ 
ooortahip  and  acknowledgment,  or  habit  and  repute,  takes  her  chance  of  a 
previous  matrimonial  connection  having  been  contracted  in  the  same  ir- 
regular manner.     Where  the  first  marriage  has  been  regular,  but  the  sec* 
ond  clandestine,  the  offending  party  seems  entitled  to  plead  that  he  truly 
never  did  intend  to  marry  at  all,  but  was  bent  upon  a  connection  of  a  di^ 
ferent  nature,  and  that  the  partner  of  his  crime  has  herself  to  blame,  foir 
not  having  taken  those  precautions  by  proclamation  of  banns,  and  other- 
wise, which  the  law  has  provided  for  that  very  case.     But  in  the  case  of 
George  Storey,  Dumfries,  April,  1824,  Lord  Justice  Clerk  Boyle  sustained 
as  relevant  a  chai^  of  bigamy  where  the  second  marriage  was  a  clandes- 
tine one,  solemnized  at  Annan  after  the  fashion  of  that  place.    In  regard 
to  the  most  unfavorable  case  for  a  defendant,  that  of  a  regular  marriage 
following  a  clandestine  matrimonial  connection,  it  deserves  consideration, 
that  possibly  the  man  did  not  intend  to  marry  in  the  first  instance,  ana 
was  entirely  ignorant  that  he  had  involved  himself  in  its  bonds  ;  a  situar 
tion  by  no  means  unlikely  to  occur  when  it  is  recollected  how  many  men 
under  the  present  law  of  Scotland  do  not  know  whether  they  are  married 
or  not;   and  how  long  an  investigation  is  frequently  required  to  enable 
others  to  determine  the  point.     So  that,  as  the  law  cannot  sustain  a  crim- 
inal prosecution  where  the  criminal  intent  is  not  apparent,  it  rather  ap- 
pears, though  there  is  no  decided  case  expressly  in  point,  that  there  are 
not  the  requisite  materials  for  a  prosecution  for  bigamy,  unless  both  mar- 
riages were  formal.    In  the  case  of  John  Roger,  Aberdeen,  September, 
[  ^^84  ]  1813,  it  appeared  that  the  defendant  bad  had  a  connection  *with 
Mary  Innes,  with  whom  he  had  cohabited  many  years,  and  had  a  family* 
The  woman  having  been  brought  before  the  Kirk  session  and  rebuked  for 
fornication,  the  defendant,  in  presence  of  the  minister,  admitted  that  she 
Had  yielded  in  consequence  of  a  promise  of  marriage  on  hia  part,  upon 
which  the  minister,  somewhat  rashly,  declared  them  married  persons,  much 
against  the  prisoner's  will.     They  afterwards  cohabited  as  man  and  wife^ 
as  there  was  a  promise  and   copula  and   marriage  by  babite  and  repute, 
but  as  the  case  was  of  an  ambiguous  character,  the  jury,  under  the  direc- 
tion of  Lord  CHUiea,  found  the  defendant  not  guilty,  a  verdict  evidently 
implying  that  a  charge  of  bigamy  could  not  be  supported  where  the  first 
marriage  was  of  this  irregular  and  disputed  description.     If,  howeveri  the 
first  marriage,  though  clandestine,  has  gradually  assumed  the  character  and 
consistence  of  a  regular  ccmnection,  and  the  parties  have  lived  together  in 
that  way  for  a  length  of  time,  there  seems  to  be  little  doubt  that  a  second 
regular  marriagCj  following  such  a,  permanent  and  acknowledged  9tatu$ 
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with  another  woman,  will  expose  to  the  pains  of  bigamf."     Albon's  Prin» 
Cr.  Law  of  Scot.  536.     See  Graham's  case,  2  Lew.  C.  C*  97. 

Proof  of  the  marriagea — marriage  in  Ireland.]  It  seems  not  to  be 
essential  to  the  validity  of  a  marriage  in  Ireland  that  the  ceremooy  should 
take  place  in  a  church.  Where  it  had  been  performed  by  a  disseating 
minister  in  a  private  room,  the  recorder  was  clearly  of  opinion  that  it  was 
valid,  on  the  ground  that  as  before'  the-  marriage  act  a  marriage  might 
have  been  celebrated  in  England  in  a  house,  and  it  was  only  necessary  by 
positive  law  to  celebrate  it  in  a  church,  some  law  should  be  shown  roqiMr* 
mg  dissenters  to  be  married  in  a  church;  whereas  one  of  the  Irish  stat- 
utes, 21  6l  22  Geo.  3,  c.  25  enacts,  that  all  marriages  between  Protestani 
dissenters,  celebrated  by  a  Protestant  dissenting  teacher,  shall  be  goodi 
without  saying  at  what  place  they  shall '  be  celebrated.  Anon.  O.  B.  co- 
ram Sir  /.  SUvesteTj  1  Russell,  205.  So  where  a  marriage  was  celebratfid 
at  a  private  house  in  Ireland  by  a  clergyman  of  the  church  of  England^ 
the  curate  of  the  parish,  Besty  C.  J.,  held  it  to  be  valid.  He  said,  ^*  When 
I  find  that  this  marriage  was  performed  by  a  gentleman  who  had  officiated 
as  curate  of  the  parish  for  eighteen  years,  I  must  presume  it  to  have  beea 
correctly  performed  according  to  the  laws  of  that  country,  and  I  shall  not 
put  the  defendant  [it  was  an  action  in  which  coverture  was  pleaded]  to 
the  production  of  a  license  or  to  any  further  proof.  It  is  true  that  mi  a 
case  for  bigamy,  tried  before  Mr.  Justice  Bayley^  on  the  northern  circuit, 
an  acquittal  was  directed,  because  the  first  marriage,  which  took  place  in 
Ireland,  was  performed  in  a  private  house ;  but  I  have  reason  to  know 
that  that  learned  judge  altered  his  opinion  afterwards,  and  was  satisfied  of 
the  validity  of  the  first  marriage."  Smith  t;.  Maxwell,  Ry.  and  Moo.  N«  P. 
C.  80  (a).  The  case  referred  to  by  Besty  C.  J.,  appeare  be  that  of  R»  tr. 
Retlly,  8  Chetw.  Burn,  726,  in  which  there  was  no  direct  evideoce  that 
the  law  of  Ireland  permitted  a  'marriage  to  be  celebrated  at  a  private 
house. 

^Where  the  first  marriage  was  in  Ireland,  and  it  appeared  [  *285  ] 
that  one  of  the  parties  was  under  age,  and  no  consent  of  parents  was 
proved,  the  judges,  after  referring  to  the  Irish  marriage  act,  9  Greo.  2,  c 
1 1 ,  were  of  opinion  that  though  that  act  has  words  to  make  such  a  mar«- 
riage  void,  yet  other  parts  of  the  statute  show  that  it  is  voidable  only, 
and  any  proceedings  to  avoid  it  must  be  taken  within  a  year ;  and  they 
therefore  held  the  first  marriage  binding.  Jacob's  case,  1  Moody,  C,  C« 
140  (ft). 

Proof  of  the  marriages — marriage  dbroad.\  The  general  principle 
with  regard  to  marriages  contracted  in  a  foreign  country  is,  that  between 
persons  auijurie,  marriage  is  to  be  decided  by  the  law  of  the  place  where 
it  is  celebrated.  If  valid  there,  it  is  valid  everywhere.  It  has  a  legal 
ubiquity  'of  obligation.  If  invalid  there,  it  is  equally  invalid  everywhere. 
Story  on  the  Conflict  of  Laws,  104  ;  citing  Ryan  v.  Ryan,  2  Phill.  Eco. 
Rep.  332  (c) ;  Heri)ert  t;.  Herbert,  3  Phill.  Ecc.  Rep.  58  (d)  ;  Dabrymple 
V.  Dalrymple,  2  Hagg.  Cons.  Rep.  54  (s) ;  Ruding  i^.  Smith,  S  Hagg. 
Cons.  Rep.  390,  391  (/) ;    Scrimshire  v.  Scrtmshire,  2  Ha^*  Cons.  Rep; 

(a)  Eur.  Com.  L.  Kep.  zi.  390.    (h)  3  Zng.  C.  C.  140.    (c)  Eng.  Ccol.  lUp.  i.  174. 

(^  Id.  363.    (e)  14.  lY.  485.    (/)  Id.  560. 
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395  (a) ;  Ilderton  v.  Ilderton,  2  H.  BK  145 ;  Middleton  v.  JanTerin,  8 
Hagg.  437  (6) ;  Lacon  v.  Higgins,  3  Stark.  N.  P.  C.  n8{c) ;  8  Ketit 
Com.  Lect.  '26,  p.  91  (2d  ed.) ;  2  Kaims  on  Eq.  b.  3,  c.  8,  8.  1(1).  Tlie 
most  prominent,  if  not  the  only  exceptions  to  this  rule,  are  tbeao  relating 
to  polygamy  and  incest :  those  positively  prohibited  by  the  public  law  of  ' 
a  country  from  motives  of  policy,  and  those  celebrated  in  fpreign  countries 
by  subjects  entitling  themselves  by  special  circumstances  to  the  benefit  of 
the  layrs  of  their  own  country.  *  Story  on  the  Conflict  of  Laws,  i04. 

The  first  exception  to  the  general  rule  mentioned  by  Mr.  Justice  Story 
is  that  relating  to  poly^my  and  incest  (2).  These  Christianity  is  under- 
stood to  prohibit,  and  no  Christian  country,  therefore,  would  recognise 
polygamy,  or  an  incestuous  marriage.  But  with  regard  to  the  latter,  he 
takes  a  distinction  between  marriages  incestuous  by  the  law  of  nature, 
and  such  as  are  incestuous  by  the  positive  code  of  a  state ;  and  upoa  this 
point,  he  cites  a  judgment  of  one  of  the  American  courts:  ''if,"  say  the 
court,  "  a  foreign  state  allows  of  marriages  incestuous  by  the  law  of  n%' 
ture,  as  between  parent  and  child,  such  marriage  would  not  be  allowed  to 
have  any  validity  here ;  but  marriages  not  naturally  unlawful,  but  probit>- 
ited  by  the  law  of  one  state  and  not  of  another,  if  celebrated  where  they 
are  not  prohibited,  would  be  held  valid  in  a  state  where  they  are  not 
allowed-'^  Greenwood  t^.  Curtis,  6  Mass.  Rep.  378.  <*  Indeed,"  con* 
tinues  Mr.  Justice  t^oryy  '^  in  the  diversity  of  religious  opinions  in  Cbria- 
lian  countries,  a  laige  space  must  be  allowed  for  interpretation  as  lo  re* 
ligious  duties,  rights,  and  solemnities.  In  the  Catholic  countries  of  ceor 
tinental  Europe,  there  are  many  prohibitions  of  marriage  which  are  coa- 
nected  with  religious  establishments  and  canons,  and  in  most  countries 
there  are  positive  or  customary  prohibitions  which  involve  peculiarities  of 
rdigious  opinion  or  conscientious  doubt.  It  would  be  ntost  inconvenieiat 
{  *^6  ]  to  hold  all  marriages  celebrated  Elsewhere  void,  where  not  in 
icrupiilous  accordance  with  local  institutions."  Story  on  the  Conflict  of 
Laws,  107. 

In  England^  however,  incestuous  naarriages  are  not  void,  but  oAly  void>- 
able  during  the  lives  of  the  parties ;  and  if  not  so  avoided,  are  tQ  all  ta- 
tents  valid.     1  BL  Com.  434. 

With  regard  to  the  second  exception,  the  prohibitions  depending  upa* 
positive  law,  they  apply  only  in  strictness  to  the  subjects  of  a  country. 
Story,  108.  An  illustration  of  this  may  be  found  in  the  Civil  Code  of 
France,  which  annuls  (art.  174.)  marriages  by  Frenchmen,  in  foreign 
countries,  who  are  under  incapacity  by  the  laws  of  France.     Ibid. 

The  third  exception  arises  in  cases  of  moral  necessity,  and  has  been 
applied  to  persons  reading  in  (ketones,  in  conquered  places,  and  in  desert 
or  barbarous  countries,  or  in  countries  of  an  opposite,  religion,  who  are 
permitted  to  contract  marriage  there  according  to  the  laws  of  their  own 
oountry.  In  short,  wherever  there  is  a  local  necessity,  from  the  absence 
of  lawf,  or  the  presence  of  prohibitions  or  obstructions  not  binding  upon 
ather  countries,  or  from  peculiarities  of  religious  opinion  and  conscientious 
scruple,  or  from  circumstances  of  exemption  from  local  jurisdicliMf  mar- 
riages  will  be  allowed  to  be  valid  according  to  the  law  of  the  native  dom- 


u 


(1)  Dttnmxselj  v.  Fishby,  3  Marsh.  369.    Medwav  v.  ^eedham,  16  Mum.  157. 
-^  Sneed  o.  Swing,  5  J.  J.  Manh.  447. 

(a)  Eng.  Eccl.  Rep.  iv.  569.    (b)  Id.  583.    (c)  Sng .  Com.  L.  Rep.  ziv.  176.  d. 
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icsil.  Ibid*  citing  Rudtog  v.  Smith,  2  Hagg.  Cons.  R.  37],  384,385, 
386  (a) ;  Lautour  v.  Teesdale,  8  Taunt.  830  (6) ;  2  Marsh.  243  ;  R.  v. 
Inhabitants  of  Brampton,  10  East,  282. 

Although  it  is  an  established  rule  that  a  foreign  marriage,  valid  accord- 
ing to  the  law  of  the  place  where  celebrated,  is  good  everywhere  else,  yet 
h  has  net  been  e  converao  established  that  marriages  of  British  subject^, 
not  good  according  to  the  law  of  the  place  where  celebrated,  are  univer- 
sally and  under  all  possible  circumstances  to  be  regarded  as  invalid  in 
England*  It  is  certainly  the  safei^t  course  to  be  married  according  to  the 
law  of  the  country,  for  then  no  question  can  be  raised  ;  but  if  this  cannot 
be  done  on  account  of  legal  or  religious  difficulties,  the  law  of  this  coun- 
try does  not  say  that  its  subjects  shall  not  marry  abroad.  Per  Lord  aSIPoun 
etf,  Rading  v.  Smith,  2  Hagg.  Cons.  Rep.  371. 

In  proving  a  marriage  abroad,  it  must  appear  that  the  ceremony  per- 
formed was  the  marriage  ceremony  according  to  the  foreign  law.  Thus 
where,  on  an  indictment  for  bigamy,  before  the  26  Geo.  2,  it  appeared 
that  the  first  marriage,  which  was  with  a  Roman  Catholic  woman  in  Eng- 
knd,  was  performed  by  a  Catholic  priest,  not  according  to  the  ritual  of 
the  church  of  England,  and  the  ceremony  was  performed  in  Latin,  which 
the  witnesses  not  understanding,  could  not  swear  even  that  the  ceremony 
aocording  to  the  church  of  Rome  was  read,  the  defendant  was  directed 
to  be  acqoitted.     Lyon's  case,  O.  B.  1  East,  P.  C.  469. 

In  proving  a  marriage  which  has  taken  place  abroad,  evidence  must 
be  given  of  the  law  of  the  foreign  state,  in  order  to  show  its  validity. 
For  this  purpose,  a  person  skilled  in  the  laws  of  the  country  shoiild  be 
called.  Lindo  v.  Belisario,  2  Hagg.  248  (c) ;  Middleton  v.  Janvers,  2 
Hagg.  441  (rf).  But  see  Horford  t;.  Morris,  2  Hagg.  *431  (e).  [  ♦287  ] 
Where  evidence  of  the  law  of  Scotland  was  required,  the  testimony  of  a 
witness,  who  was  a  tobacconist,  was  rejected.     Anon,  cited  10  East,  287. 

Some  obscurity  seems  to  exist  with  regard  to  the  mode  of  proving  for- 
eign laws  in  English  courts.  The  rule,  as  at  present  understood,  appears 
to  be,  that  the  written  law  of  a  foreign  state  must  be  proved  by  a  copy 
4alf  anthenticated.  Clegg  v.  Levy,  3  Campb.  166.  With  regard  to  the 
mode  of  authenticating  it,  the  following  case  has  occurred.  In  order  to 
prore  the  taw  of  France  respecting  marriage,  the  French  vice-consul  was 
oaUed,  who  produced  a  copy  of  the  Cinq  Cades,  which,  he  stated,  con- 
tained the  customary  and  written  laws  of  France,  and  was  printed  under 
the  authority  of  the  French  government.  Sir  Thomas  Picton's  case,  30 
How.  St;  Tr.  514,  was  referred  to  as  an  authority  in  favor  of  .admitting 
this  evidence,  but  it  appears  that  there  the  evidence  was  received  by 
consent  30  St.  Tr.  494.  Abbott^  J.,  said  that  the  general  rule  certainly 
was,  that  the  written  law  of  a  foreign  country  must  be  proved  by  an 
^nrnined  copy,  before  it  eould  be  acted  on  in  an  English  Court,  but  ac- 
cording to  bis  recollection,  printed  books  on-  the  subject  of  the  hiw  of 
Spain  were  referred  to  and  acted  on  in  argument  in  Sir  T.  Picton's  case, 
as  evidence  of  the  law  o&  that  country,  and  therefore  he  should  acton 
that  unibority  and  receive  the  evidence.  Lacon  v,  Higgins,  Dowl.  and 
Ry-  N.  P.  C.  38  (/)  ;  3  Stark.  178  (g). 

The  practice  with  regard  to  the  proof  of  foreign  laws  in  the  United 

^1— »-^i^— ■■      ■  ■        ■     .       ■       ,^^^^»»»».^-. I     M^»^— ^— i.—  I      III     !■         ■■■■■■  ■!  ■  ■  I        !■  I      .      ■      .1     I  I  I  I  ■  M  a 

(a)  £iiff.  Ecd.  Rep.  iv.  560.      (h)  Eiur.  Com.  L.  Rep.  iv.  209.      (c)  Eng.  Eccl.  Rep.  it. 
iST,    (S)  Id.  583.    («)  14.575.    (/)Eiig.  Com<  L.  K^p.  vri.  4%.    ig)  Id.  ziv.  176<i. 
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States  is  as  follows : — The  usual  modes  of  authenticating  foreign  laws 
there,  are  by  an  exemplification  under  the  great  seal  of  state ;  or  by  a 
copy  proved  to  be  a  true  copy ;  or  by  the  certificate  of  an  ofiScer  author- 
is^  by  law,  which  certificate  itself  must  be  duly  authenticated.  But 
foreign  and  unwritten  laws,  customs,  and  usages,  may  fbe  proved,  and 
indeed  must  ordinarily  be  proved,  by  parol  evidence.  The  usual  course 
is  to  make  such  proof  by  the  testimony  of  competent  witnesses,  instructed 
ID  the  law,  under  oath ;  sometimes,  however,  certificates  of  persons  in 
high  authority  have  be^  allowed  as  evidence.  Story  on  the  Conflict  of 
Laws,  530* 

Proof  of  the  marriages — marriages  abroad  in  British  factories.] 
«  On  the  subject  of  the  mode  of  performing  marriages  in  British  factories 
abroad,  Xiord  Stowell  has  made  the  following  observations.  '  ^*  What  is  the 
law  of  marriage  in  all  foreign  establishments,  settled  in  countries  profess* 
ing  a  religion  essentially  different?     In  the  English  factories  at  Lisbon, 
Leghorn,  Oporto,  Cadiz,  and  in  the  factories  in  the  east,  Smyrna,  Alleppo, 
and  others,  in  all  of  which  (some  of  these  establishments  existing  under 
authority,  by  treaties,  and  others  under  indulgence  and  toleration,)  mar* 
riages  are  regulated  by  the  law  of  the  original  country  to  which  they  are 
still  considered  to  belong.     An    English  resident  at  St.  Petersburgh  does 
not  look  to  the  ritual  of  the  Greek  church,  but  to  the  rubic  of  the  church 
of  England}  when  he  contracts  a  marriage  with  an  Englishwoman.     No- 
body can  suppose  that,  whilst  the  Mogul  empire  existed,  an  Englishman 
was  bound  to  consult  the  Koran  for  the  celebration  of  his  marriage. 
[  *2d8  ]  Even  where  no  ^foreign  connexion  can  be  ascribed,  a  respect  is 
shown  to  the  opinions  and  practice  of  a  distinct  people.     The  validity  of 
a  Greek  marriage  in  the  extensive  dominions  of  Turkey,  is  left  to  depend, 
I  presume,  upon  their  own  canons,  without  any  reference  to  Mahomedan 
ceremonies.     There  is  a  jus  gentium  upon  this  matter,  an  amity,  which 
treats  with  tenderness,  or  at  least,  with  toleration,  the  opinions  and  usages 
of  a  distinct  people  in  their  transactions  of  marriage.     It  may  be  difficult 
to  say,  a  priori,  how  far  the  general  law  should   circumscribe  its  own  aU'^ 
thority  in  this  matter ;  but  practice  has  established  the  principle  in  sererai 
instances,  and  where  the  practice  is  admitted,  it  is  entitled  to  acceptance 
and  respect.  It  has  sanctioned  the  marriages  of  foreign  subjects  in  the  houses 
of  the  ambassadors  of  the  foreign  country  to  which  they  belong.     (See 
Portreis  v.  Tondear,  1  Hagg.  Cons.  Rep.  136  (a)  ;  and  now,  stat.  4  G.  4, 
c.  91,  s.  2.)     I  am  not  aware  of  any  judicial  detennination  on  this  point, 
but  the  reputation  which  the  validity  of  such  marriages  has  acquired, 
makes  such  a  recognition  by  no  means  improbable,  if  such  a  question  were 
brought  to  judgment."     Ruding  v.  Smith,  2  Hagg.  Cons.  Rep.  371  (6). 

The  validity  of  marriages  celebrated  in  the  chapel  of  any  British   fac- 
tory abroad,  or  in  the  house  of  any  British  subject  residing  at  such  fitc^ 
tory,  is  recognized  by  the  statute  4  Geo.  4,  c.  91,  s.  2,  (stated  posty  269.) 

Proof  qf  the  marriages — marriage  in  British  colonies,]  What  form 
of  celebration  will  confer  validity  on  a  marriage  in  a  British  colony,  must 
depend  upon  the  peculiar  circumstances  of  the  case.  This  question  came 
before  Lord  StoweU,  in  a  case  in  which  the  validity  of  such  marriage, 


(a)  Enf .  Eccl.  Rep.  iv.  357.    {b)  Id.  560. 
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celebrated  at  the  Cape  of  Good  Hope,  between  English  subjects,  by  a 
chaplain  of  the  British  forces,  then  occupying  that  settlement  under  a 
capitulation  recently  made,  was  brought  before  him  for  his  decision.  Af- 
ter some  observations  (which  have  already  been  cited,  ante,  p.  285,)  he 
held  the  marriage  valid,  on  the  ground  of  the  distinct  British  character 
of  tlie  [larties,  on  their  independence  of  the  Dutch  law,  on  their  own 
British  transactions,  on  the  insuperable  obstacles  of  obtaining  any  marriage 
conformable  to  the  Dutch  law,  on  the  countenance  given  by  British  au- 
thority and  British  administration  to  this  transaction,  and  on  the  whole 
country  being  under  British  dominion.  Ruding  v.  Smith,  2  Hagg.  Cons. 
Rep.  371  (a).     Story  on  the  conflict  of  Laws,  IN. 

A  similar  question  arose  in  a  case  before  the  King's  Bench,  respecting 
the  legitimacy  of  a  pauper.  A  soldier  on  service  with  the  British  army 
in  St.  Domingo,  being  desirous  of  nmrrying  the  widow  of  another  soldier, 
who  had  died  there,  the  parties  went  to  a  chapel  in  the  town,  and  the 
ceremony  was  there  performed  by  a  person  appearing  and  officiating  as  a 
priest,  the  service  being  in  French,  but  interpreted  into  English  by  a  per- 
son who  officiated  as  clerk,  and  understood  at  the  time  by  the  pauper  to 
be  the  marriage  service  of  the  church  of  England.  After  eleven  gears' 
cohabitation,  this  was  held  to  be  sufficient  evidence  that  the  marriage  was 
^properly  celebrated,  although  the  pauper  (the  wife)  stated  that  f  *289] 
she  did  not  know  that  the  party  officiating  was  a  priest.  Lord  EZfenfro- 
raugh  considered  the  case,  first  as  a  marriage  celebrated  in  a  place  where 
the  law  of  England  prevailed,  (supposing,  in  the  absence  of  any  evidence 
to  the  contrary,  that  the  law  of  England,  ecclesiastical  and  civil,  was  re- 
cognized by  subjects  of  England  in  a  place  occupied  by  the  king's  trooper, 
who  would  impliedly  carry  that  law  with  them,)  and  held  that  it  would  be 
a  good  marriage  by  that  law  ;  for  it  would  have  been  a  good  marriage  in 
this  country  before  the  marriage  act,  and  consequently  would  be  so  now 
in  a  foreign  colony  to  which  that  act  does  not  extend.  In  the  second 
place  he  considered  it  upon  the  supposition  that  the  law  of  England  had 
not  been  carried  to  St.  Domingo  by  the  king's  forces,  nor  was  obligatory 
upon  them  in  this  particular,  and  held  that  the  facts  stated  would  be 
evidence  of  a  good  marriage  according  to  the  law  of  the  country,  whatev- 
er it  might  be,  and  that  upon  such  facts  every  presumption  was  to  be  made 
in  favor  of  the  validity  of  the  marriage.     R.  v.  Brampton,  lOEast,  228. 

So  a  marriage  t)etwcen  two  British  subjects  at  Madras,  celebrated  by  a 
Catholic  priest,  not  conformably  to  the  laws  of  the  natives  of  India,  nor 
with  the  license  of  the  governor,  which  it  had  been  the  uniform  custom  to 
obtain,  was  held  valid.  Latour  v.  Teesdale,  8  Taunt.  833  (6),  2  Marsh. 
243. 

Proof  of  marriages — abroad — in  houaea  of  ambaaaadora,  fyc]  It 
appears  that  before  the  passing  of  the  statute  4  Geo.  4,  c.  91,  a  marriage 
celebrate  i  in  the  house  of  an  English  ambassador  abroad,  was  held  valid. 
R.  V.Brampton,  10  East,  286;  Ruding  v.  Smith,  2  Hagg.  Cons.  Rep. 
371  (c)«  And  now,  by  the  2d  section  of  that  statute,  reciting  that  it  is 
expedient  to  relieve  the  minds  of  all  his  majesty's  subjects  from  any  doubt 
of  the  validity  of  marriages,  solemnized  by  a  minister  of  the  chulrch  of 
England  in  the  chapel  or  house  of  any  British  ambassador,  or  minister  re- 

(•)  £iig.  Eed.  Rep,  iv.  560.    (b)  Eng.  Com.  L.  Rep.  iv.  299.     (c)  Eii|f.  Eod.  Rep.  iv.  6G0. 
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siding  within  the  country,  to  the  court  of  which  he  is  accredited,  or  in  the 
chapel  belonging  to  any  British  factory  abroad,  or  in  the  boose  of  any 
British  subject  residing  at  such  factory,  as  well  as  from  any  possibility  of 
doubt  concerning  the  validity  of  marriages  solemnized  within  the  British 
lines,  by  any  chaplain,  or  officer,  or  other  person  officiating  under  the  or- 
ders of  the  commanding  officer  of  a  British  army  serving  abroad ;  it  is 
enacted  that  all  such  marriages  shall  be  deemed  and  held  to  be  as  valid  in 
law,  as  if  the  same,  had  been  solemnized  within  his  majesty's  dominions, 
with  a  due  observance  Qf  all  forms  required  by  law.  And  it  is  provided 
that  the  act  shall  not  confirm,  or  impair,  or  affect  the  validity  of  any  mar- 
riage solemnized  beyond  the  seas,  save  and  except  such  as  are  solemnized 
as  therein  specified  and  recited. 

Marriages  in  Newfoundland  are  regulated  by  the  statute  5  Geo.  4,  c. 
68,  repealing  the  57  Geo.  3,  c.  51.  » 

VenuM.]  The  stat.  9  Geo.  4,  like  that  of  1  Jac.  1,  enacts,  that 
[  •290  ]  *the  prisoner  may  be  tried  in  the  county  in  which  he  is  appre^ 
bended.  Upon  the  latter  statute,  it  was  held  that  the  prisoner,  hairing 
been  appiehended  for  larceny  in  the  county  of  W.,  and  a  true  bill  having 
been  found  against  him  while  in  custody  under  that  charge,  for  bigamy, 
he  might  be  tried  for  the  latter  offence  in  the  county  of  W.  Jordan's 
ease,  Ross*  and  Ry.  48(a).  The  second  marriage  was  at  Manchester, 
and  a  warrant  was  issued  by  a  magistrate  there  to  apprehend  the  prisoner. 
He  having  removed  to  London,  surrendered  to  one  of  |he  police  magis- 
trailes  these,  who  admitted  him  to  bail.  On  his  trial  at  the  Old  Bailey,  the 
court,  OB  an  objection  taken  by  his  counsel,  were  of  o^pinion,  that  as  the 
wmrrant  bad  not  been  produced,  and  as  it  had  not  been  proved  that  the 
prisoner  wae  apprehended  in  the  county  of  Middlesex,  the  court  had  no 
jttvisdictioB  to  try  him.  Forsyth's  case,  2  Leach,  826.  But  now,  by  stat. 
9  Geo.  4,  the  prisoner  may  be  tried  in  the  county  in  which  he  is  in  ciis* 
tody. 

An  indictment  for  bigamy  committed  in  one  county,  found  by  a  jury  oi 
another,  where  the  party  was  apprehended,  must  state  that  fact.  The 
pvisoner  was  tried  and  convicted  in  Middlesex,  in  which  county  he  was 
appiehended,  of  bigamy  committed  in  Surrey.  It  being  discovered,  afier 
the  triali  that  the  indictment  contained  no  averment  as  to  the  place  or 
oounty  where  the  prisoner  was  apprehended,  the  case  was  submitted  to  the 
ja<^s,  who  determined  that  the  jod^ent  should  be  arrested.  Eraser's 
case,  1  Moody,  C.  C.  407  (b). 

Proqffor  the  prieaner  under  the  exceptions.]  The  prisoner  may  prove 
under  the  first  exception  in  the  statute  9  Geo.  4,  that  be  is  not  a  subject 
of  his  majesty,  and  that  the  second  marriage  was  contracted  out  of  Eng- 
land«  Secondly,  he  may  prove  that  his  wife  has  been  continually  absent 
from  home  for  the  space  of  seven  years  last  past,  and  was  not  known  by 
him  to  be  living  within  that  time.  There  is  no  exception  as  in  the  1  Jac. 
1,  with  regard  to  persons  ''  continually  remaining  beyond  the  seas  for  the 
space  of  seven  years  together."  That  statute,  like  the  9  Geo.  4,  contained 
an  exception,  exempting  persons  absent,  without  knowledge  by  the  other 

party  of  tbeir  being  alive.    The  question,  whether  a  prisoner  setting  up 

»      _ 

(«}  IZng.  C.  C.  48.    (b)  Sltud.  407. 
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this  defence  ought  to  show  that  he  has  used  reasonable  diligence  to  in- 
form hiinselfof  the  fact,  and  whether,  if  he  neglects  the  palpable  means  of 
availing  himself  of  such  information,  he  will  stand  excused,  does  not  ap« 
pear  U)  be  decided.     1  East,  P.  C.  467.  '  I  Russell,  189. 

The  third  exception  is  where  the  party,  at  the  lime  of  the  second  mar- 
riage, has  been  divorced  from  the  bond  of  the  first  marriage.  The  words 
of  the  1  Jac-  1,  were  "  divorced  by  the  sentence  of  any  ecclesiastical  court,'* 
and  were  held  to  extend  to  a  divorce  a  mena^  et  thoro^  1  Halo,  P.  C.  694  ; 
4  Bl.  Com.  164  ;  1  East,  P.  C.  467.  But  now  a  divorce  a  t;i/icafo  matrix 
inoaii  must  be  proved.  It  is  not  sufficient  to  prove  a  divorce  out  of  Eng- 
laud,  where  the  first  marriage  was  in  tins  country.  The  prisoner  was  in- 
dicted for  bigamy  under  the  I  Jac.  1.  It  appeared  that  he  had  been  mar- 
ried in  England,  "^and  that  he  went  to  Scotland,  and  procured  there  [  *29I  ] 
a  divorce  d  vinculo  matrimonii^  on  the  ground  of  adultery,  before  his  se- 
cond marriage.  This,  it  was  insisted  for  the  prisoner,  was  a  good  defence 
under  the  third  exception  in  the  statute  1  Jac.  1  i  but  on  a  case  reserved, 
the  judges  were  unanimously  of  opinion  that  no  sentence  or  act  of  any 
foreign  couatry  could  dissolve  an  English  marriage  d  vinculo  matrimoniiy 
for  ground  on  which  it  was  not  liable  to  be  dissolved  d  vinculo  malrimo^ 
nii  to  England)  and  that  no  divorce  of  an  ecclesiastical  court  was  within 
the  exception  in  sec.  3  of  1  Jac.  1,  unless  it  was  the  divoroe  of  a  court 
within  the  limits  to  which  the  I  Jac.  1  extended.  LoUey's  case,  Russ. 
and  Ry.  237  (a). 

The  fourth  exception  is  where  the  former  marriage  has  been  declared 
void  by  the  sentence  of  any  court  of  competent  jurisdiction.  The  words 
in  the  statute  of  1  Jac.  I  were,  ^'  by  sentence  in  the  ecclesiastical  court ;" 
aqd  under  these^  it  was  held  that  a  sentence  of  the  spiritual  court 
against  marriage,  in  a  suit  of  jactitation  of  marriage^  was  not  conclu'^ 
sive  evidence}  so  as  to  stop  the  counsel  for  the  crown  from  proving  the 
marriage,  the  sentence  having  decided  on  the  validity  of  the  marriage 
only  collaterally,  and  not  direcdy.  Duchess  of  Kingston's  case,  II  SU 
Tr.  262,  fo.  cd. ;  20  How.  St.  Tr.  355  ;  1  Leach,  146, 

The  9  Geo.  4,  unlike  the  i  Jac.  I,  contains  no  exception  with  r^[ard 
to  cases  where  the  first  marriage  was  within  the  legal  age  of  consent,  that 
ia»  fourteen  in  a  male,  and  twelve  in  a  female.  1  Bl.  Com.  436  ;  Gor- 
don's ease,  Russ.  and  Ry.  48  (6).  It  has  been  observed,  that  notwith- 
Btandiag  this  omission,  no  judge,  probably,  would  direct  a  jury  to  find  a 
party  guilty  of  bigamy,  where  the  first  marriage  was  within  that  age,  and 
not  followed  up  by  any  subsequent  agreement  or  cohabitation,  after  the 
parties  had  attained  that  age.     I  Deac.  Dig.  C.  L.  143. 
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Nature  of  the  offence*]  Bribery  is  a  misdemeanor  punishable  at  com- 
mon law.  Bribery  in  strict  sense,  says  Hawkins,  is  taken  for  a  great 
misprision  of  one  in  a  judicial  place,  taking  any  valuable  thing  except 


(a)  1  Eng.  C.  C.  247.    (6)  I  Ibid.  48. 
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meat  and  drink  of  small  value  of  any  man  who  has  to  do  before  him  in 
any  way,  for  doing  his  ofBde,  or  by  color  of  bis  office.  In  a  large  sense, 
it  is  taken  for  the  receiving  or  oflfering  of  any  undue  reward  by  or  to  any 
person  whomsoever,  whose  ordinary  profession  or  business  relates  to 
the  administration  of  justice,  in  order  to  incline  him  to  do  a  thing  against 
the  known  rules  of  honesty  and  integrity.  Also  bribery  sometimes  signi- 
[  *292  ]  fies  the  taking  or  giving  a  *reward  for  offices  of  a  public  nature. 
Hawk.  P.  C.  b.  1,  c.  67,  s.  1,  2,  3. 

An  attempt  to  bribe  is  a  misdemeanor,  as  much  as  the  act  of  jsuccess- 
ful  bribery,  as  where  a  bribe  is  offered  to  a  judge,  and  refused  by  him. 
3  Inst.  147.  So  it  has  been  held,  that  an  attempt  to  bribe  a  cabinet 
minister  for  the  purpose  of  procuring  an  office,  is  a  misdemeanor.  Vau- 
ghan's  case,  4  Burr.  2494.  So  an  attempt  to  bribe,  in  the  case  of  an  elec- 
tion to  a  corporate  office,  is  punishable.  Plumpton's  case,  2  Ld.  Raym. 
1377- 

Bribery  at  elections  for  members  of  parliament.]  Bribery  at  elec- 
tions for  members  of  parliament,  is  an  offence  at  common  hw,  punish- 
able by  indictment  or  information,  and  the  statute  2  G.  2,  c.  24,  which 
imposes  a  penalty  upon  such  offence,  does  not  affect  that  mode  of  pro* 
ceeding.  Pitt's  case,  3  Burr.  1339,  1  W.  Bl.  380.  Where  money  is 
given  it  is  bribery,  although  the  party  giving  it  take  a  note  from  the 
voter,  giving  a  counter  note,  to  deliver  up  the  first  note  when  the  elec- 
tor haisi  voted.  Sulston  v.  Norton,  3  Burr.  1235,  1  W.  BI.  317.  So  also 
a  wager  with  a  voter,  that  he  will  not  vote  for  a  particular  person.  Loft, 
552.     Hawk.  P.  C.  b.  1,  c.  67,  s.  10  (n.) 

Where  a  voter  received  money  after  an  election  for  liaving  voted  for 
a  particular  candidate,  but  no  agreement  for  any  such  payment  Mras 
made  before  the  election  ;  it  was  held  not  to  be  an  offence  within  the 
2  G.  2,  c.  24,  s.  7.  Lord  Huntingtower  v.  Gardiner,  1  B.  and  C. 
297(0). 

If  A.  give  money  to  B.  to  induce  him  to  vote  for  a  candidate,  and  B. 
agree  to  do  so  in  consideration  of  the  gift,  A.  is  liable  to  the  penalty  of 
5002.  for  corrupting  B.  to  vote  within  the  2  G.  2,  c.  24,  s.  7,  though  B. 
^oes  not  give  the  vote ;  and  a  jury  may  infer  the  agreement  from  circum- 
stances, although  B.,  who  is  a  witness,  does  not  state  that  he  ever  intend- 
ed to  vottc.  Henslow  v.  Fawcett,  3  Ad.  and  E.  51  (b).  If,  in  fact,  B. 
never  did  so  intend,  A*s.  offence  was  complete  by  his  giving  the  money 
for  the  purpose  x>f  inducing  B.  to  vote,  and  by  B's.  professedly  accepting 
it  on  these  terms.  Per  Patteson  and  Coleridge^  J  J.  lb.  See  also  Webb 
V.  Smith,' 4  Bing.  N.  C.  373  {c). 

As  to  bribery  at  municipal  elections,  see  5  and  6  W.  4,  c.  76,  s.  54  ; 
and  Harding  v.  Stokes,  Tyr.  and  Gr.  599,  2  M.  and  W.  233. 

As  to  bribing  officers  of  the  customs,  see  3  and  4  W.  4,  c.  51,  s.  8 ; 
And  Everett's  case,  8  B.  and  C.  1 14  (d). 

la)  E»f,  Coiu.  L.  Rep.  viii.  83.    (*)  Id.  xxx.  24.    (t)  W-  xxxiu.388.    {d)'  Id.  xv.  168. 
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Indictment  far  not  rq[>airing.]  Upon  an  indictment  for  a  nuisance 
to  a  public  bridge^  whether  by  obstructing  or  neglecting  to  repair  it,  the 
prosecutor  must. prove,  first,  that  the  bridge  in  question  is  a  public  bridge  ; 
and  secondly,  that  it  has  been  obstructed  or  permitted  to  be  out  of  repair, 
and  in  the  latter  case,  the  liability  of  the  defendants  to  repair. 

m 

Proof  q/*  the  bridge  being  a  ptAlic  bridge.]  A  public  bridge  may  be 
defined  to  be  such  ^  bridge  as  all  his  majesty's  subjects  have  used  freely, 
and  without  interruption,  as  of  right,  for  a  period  of  time  competent  to 
protect  themselves,  and  all  who  should  thereafter  use  them,  from  being 
considered  as  wrong  doers,  in  respect  of  such  use,  in  any  mode  of^ro* 
ceedii^,  civil  or  criminal,  in  which  the  legality  of  such  use  may  be  ques- 
tioned. Per  Lord  EUenboroughy  R.  v.  Inhab.  of  Bucks,  12  East,  204. 
With  regard  to  bridges  newly  erected,  the  general  rule  is,  that  if  a  man 
builds. a  bridge,  and  it  becomes  useful  to  the  county  in  general,  it  shall  be 
deeped  a  public  bridge,  (but  see  the  r^ulations  prescribed  by  the  43  Gi« 
8,  c«  59,  s.  5,  posi^  p.  297,)  and  the  county  shall  repair  it.  But  where  a 
uj^an  builds  a  bridge  for  his  own  private  benefit,  although  the  public  may 
occasionally  participate,  with  him  in  the  use  of  it,  yet  it  does  .not  become 
^  public  bridge.  R.  v.  Inhab.  of  Bucks,  12  East,  203,  204.  Though  it 
is  otherwise,  if  the  public  have  constantly  used  the  bridge,  and  treated  it 
as  a  public  bridge.  R.  t^.  Inhab.  of  Glamorgan,  2  East,  356,  (n.)  Where 
a  miller,  on  deepening  a  ford,  through  which  there  was  a  public  highway, 
built  a  bridge  over  *it  which  the  public  used,  it  was.  held  that  the  [  *294  ] 
oounty  was  bound  to  repair.     R.  v,  Inhab.  of  Kent,  2  M.  and  S.  513. 

A  question  has  sometimes  arisen  whether  arches  adjacent  to  a  bridge^ 
and  under  which  there  is  a  passage  for  water  in  times  of  flood,  are  to  be 
considered  either  as  forming  part  of  the  bridge,  or  as  being  themselves 
independent  bridges.  Where  arches  of  this  kind  existed,  more  than  300 
feet  from  a  bridge,  on  an  indictment  against  the  county  for  non-repair  of 
them,  and  a  case  reserved,  the  Court  of  King's  Bench  held  (hat  the* coun- 
ty was  not  liable.  R.  v.  Inhab,  of  Oxfordshire,  1  Barn,  and  Ad.  297,  (n.) 
Second  indictment.  Id.  289  (a).     The  rule  laid  down  by  Lord  Tenter^ 


(a)  .Eng.  Com.  L.  lUp.  xz.  389. 
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den,  C.  J.,  in  the  latter  case  was,  that  the  inhabitants  of  a  county  are 
bound,  by  common  law,  to  repair  bridges  erected  over  such  water  only  as 
answers  the  description  of  Jlumen  vel  cursus  aqucB,  that  is,  water  flowing 
in  a  channel  between  banks  more  or  less  defined,  although  such  channel 
may  be  occasionally  dry. 

In  the  following  case,  a  question  arose  whether  a  bridge  for  foot-passen- 
gers which  had  been  built  adjoining  to  an  old  bridge  for  carriages,  wa« 
parcel  of  the  latter.  The  carriage-bridge  had  been  built  before  1119, 
and  certain  abbey  lands  were  charged  with  the  repairs.  The  proprietors 
of  those  lands  had  always  repaired  the  bridge  so  built.  In  1765,  the 
trustees  of  a  turnpike  road,  with  the  consent  of  a  certain  number  of  th^ 
proprietors  of  the  abbey  lands,  constructed  a  wooden  foot-bridge  along  the 
.  outside  of  the  parapet  of  the  carriage-bridge,  partly  connected  with  it  by 
brick  work  and  iron  pins,  and  partly  resting  on  the  stonework  of  the 
bridge.  It  was  held  that  the  foot-bridge  was  not  parcel  of  the  old  car- 
riage-bridge, but  a  distinct  structure,  and  that  the  county  was  bound  to 
repair  it.     11.  r.  Inhab.  of  Middlesex,  3  B.  and  Ad.  201  (a). 

Where  the  trustees  under  a  turnpike  act  built  a  bridge  across  a  stream, 
where  a  culvert  would  be  sufficient ;  yet,  if  the  bridge  become  upon  the 
whole  more  convenient  to  tlie  public,  the  county  cannot  refuse  to  repair  it. 
R.  r.  Inhab.  of  Lancashire,  2  B.  and  Ad.  813  (6). 

SembU,  that  an  arch  of  nine  feet  span  without  battlements  at  either  end, 
over  a  stream  usually  about  three  feet  deep,  is  a  culvert  and  not  a  bridge 
to  be  repaired  by  the  county  ;  and  if  the  parish  have  pleaded  guilty  to  a 
former  indictment,  which  described  it  as  a  part  of  the  road,  they  are  con- 
cluded by  having  so  done.     Whitney's  case,  7  C.  and  P.  208  (c). 

The  public  may  enjoy  a  limited  right  only  of  passing  over  a  bridge,  as 
where  a  bridge  was  used  at  all  times  by  the  public,  on  foot,  and  with 
horses,  but  only  occasionally  with  carriages,  viz.,  when  the  ford  below  was 
unsafe  to  pass,  and  the  bridge  was  sometimes  barred  against  cairiages  by 
means  of  posts  and  a  chain,  it  was  held  that  this  was  a  public  bridge,  with 
a  right  of  passage,  limited  in  extent,  yet  absolute  in  right.  R.  v.  Inhab. 
of  Northampton,  2  M.  and  S.  262.  A  bar  across  a  public  bridge  locked, 
except  in  times  of  flood,  has  been  ruled  to  be  conclusive  evidence  that 
the  public  have  only  a  limited  right  to  use  the  bridge  at  such  times,  and 
(  *295  ]  *it  is  at  variance  to  stale,  that  they  have  a  right  to  use  it  "  at  their 
jfree  will  and  pleasure.''  R.  r.  Marquis  of  Buckingham,  4  Campb.  189. 
But  where  a  bridge  passed  over  a  ford,  and  was  only  used  by  the  public  in 
times  of  floods,  which  rendered  the  ford  impassable,  yet,  as  it  was  at  all 
times  open  to  th.e  public,  Abbott,  C.  J.,  ruled  that  the  county  was  bound  to 
repair.  R.  r.  lnhaf>.  of  Devon,  Ry.  and  Moo.  N.  P.  C.  144  (d). 
• 

Proqf  of  the  bridge  being  a  public  bridge — highway  at  each  end.] 
At  common  law  the  county  is  bound  prima  facie  to  repair  the  highway  at  r 
each  end  of  a  public  bridge,  and  by  .the  statute  22  Hen.  8,  c.  5,  the  length 
of  the  highway  to  be  thus  repaired  is  fixed  at  300  feet.  If  indicted  for 
the  non-repair  of  such  portion  of  the  highway,  they  can  only  excuse 
themselves  by  pleading  specially,  as  in  the  case  of  the  bridge  itself,  that 
some  other  person  is  bound  to  repair  by  prescription,  or  by  tenure.     R.  v. 

(a)  Eng.  Com.  L.  Rep.  x»ii.  57,    {b)  Id.  xxii.  189.    (c)  Id.  xxxii.  493.#  (rf)  Id.  xxi.  401 . 
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lahab.  of  West  Riding  of  Yorkshire,  7  East,  588 ;  5  Taunt.  284  (a)  ;  S. 
C.  in  the  House  of  Lords. 

The  inhabitants  of  Devon  erected  a  new  bridge  within  300  feet  next 
adjoining  to  an  old  bridge  in  the  county  of  Dorset ;  which  300  feet  the 
county  of  Dorset  was  bound  to  repair.  It  was  held,  nevertheless,  thai 
Devon  was  bound  to  repair  the  new  bridge,  which  was  a  distinct  bridge, 
and  not  to  be  considered  as  an  appendage  to  the  old  bridge.  R.  v,  Inhab. 
of  Devon,  14  East,  477. 

A  party  who  is  liable  by  prescription  to  repair  a  bridge  is  also  prima 
fade  liable  to  repair  the  highway  to  the  extent  of  300  feet  from  each 
end  ;  and  such  presumption  is  not  rebutted  by  proof  that  the  party  has 
been  known  only  to  repair  the  fabric  of  the  bridge,  and  that  the  only  re- 
pairs known  to  have  l^een  done  to  the  highway  have  been  performed  by 
commissioners  under  a  turnpike  road  act.  R.  v.  City  of  Lincoln,  8  A. 
and  E.  65 ;  3  N.  and  P.  273. 

Proof  of  the  bridge  being  out  of  repair.]  The  county  is  only  charge- 
able with  repairs,  and  cannot  be  indicted  for  not  widening  or  enlai^ng  a 
public  bridge,  which  has  become  from  its  narrowness  inconvenient  to  the 
public.  Not  being  bound  to  make  a  new  bridge,  the  county  is  not  bound 
to  enlarge  an  old  one  which  is,  pro  tanto,  the  erection  of  a  new  bridge. 
R.  V.  Inhab.  of  Devon,  4  B.  and  C.  670  (6). 

Those  who  are  bound  to  repair  bridges  must  make  them  of  such  height 
and  strength,  as  may  be  answerable  to  the  course  of  the  water,  whether 
it  continue  in  the  old  channel  or  make  a  new  one.  Hawk.  P.  C.  b.  1,  c. 
77,  s.  1. 

Proof  of  the  liability  of  the  defendants — by  the  common  law,]  AH 
public  bridges  are  prima  facie  repairable,  at  common  law,  by  the  inhabit- 
ants of  the  county,  and  it  lies  upon  them  if  the  fact  be  so,  to  show  that 
others  are  bound  to  repair.  R.  v.  Inhab.  of  Salop,  ^13  East,  95,  2  Inet. 
700,  701 ;  R.  v,  Inhab.  of  Oxfordshire,  4  B.  and  C.  196  (c).  But  a  pa- 
rish or  township,  or  other  known  portion  of  *a  county  may,  by  [  ^29(5  ] 
usage  and  custom,  be  chargeable  to  the  repair  of  a  bridge  erected  in  it. 
Per  cur.  R.  v.  Ecclesfield,  1  B.  and  A.  359.  So  where  it  is  within  a  fran- 
chise. Hawk.  P.  C,  b.  I,  c.  77,  s.  1.  The  charge  may  be  cast  upon  a 
corporation  aggregate,  either  in  respect  of  the  tenure  of  certain  hnnds,  or 
of  a  special  prescription,  and  in  the  same  manner,  it  may  be  cast  upon  an 
individual,  ratione  tenurie.  Id.  Where  an  individual  is  so  liable,  his  ten- 
ant for  years  in  possession  is  under  the  same  obligation.  Reg.  v,  Bucknall, 
2  Ld.  Raym.  792.  Any  particular  inhabitant  of  a  county,  or  any  of  se- 
veral tenants  of  lands  charged  with  such  repairs,  may  be  indicted  singly 
for  not  repairing,  and  shall  have  contribution  from  the  others.  Hawk.  P. 
C.  b.  1,  c.  77,  s.  3  ;  2  Ld.  Raym.  792.  The  inhabitants  of  a  district 
cannot  be  charged  ratione  tenum,  because  they  cannot  as  such,  hold 
lands.  R.  v.  Machynlleth,  2  B.  and  C.  166  (d^  But  a  parish,  as  a  dis- 
trict, may  at  common  law,  be  liable  to  repair  a  bridge,  and  may  therefore 
be  indicted  for  the  not  repairing,  without  stating  any  other  ground  of  lia- 
bility than   immemorial    usage.     R.  v.  Inhab.  of  Hendon,  4   B.  and  Ad. 

628  (tf). 

-       -        -*  —  - 

(a)  Eng.  Com.  L.  Rep.  i.  111.     (b)  Id.  x.  441.     (c)  Id.  310.     (i)  Id.  ix.  52.     (e)  Id.  xxiv.  128. 
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The  liabtlitjr  of  a  county  to  the  repairs  of  a  bridge,  is  not  aflTected  by  an 
act  of  parliament  imposing  tolls,  and  directing  the  trustees  to  lay  them  out 
in  repairing  the  bridge.  This  point  arose,  but  was  not  directly  decided  in 
the  case  of  R.  v.  Inhab.  of  Oxfordshire,  4  B.  and  C.  194  (a),  the  plea  in 
that  case  not  averring  that  the  trustees  had  funds ;  but  Baylejfy  J.,  ob- 
served, that  even  then  a  valid  defence  would  not  have  been  made  out,  for 
the  public  had  a  right  to  call  upon  the  inhabitants  of  the  county  to  repair, 
undtbey,  might  look  tp  the  trustees  under  the  act  With  regard  to  high- 
ways, it  has  been  decided  that  tolls  are  in  such  cases  only  an  auxiliary 
fund,  and  that  the  parish  is  primarily  liable.  (See  posty  Highways.)  And 
as  the  liability  of  a  county  resembles  that  of  a  parish,  these  decisions  may 
be  considered  as  authorities  with  regard  to  the  former. 

Proof  of  the  liability  of  the  defendants — &y  the  common  law — new 
hridges*\  Although  a  private  individual  cannot  by  erecting  a  bridge,  the 
use  of  which  is  not  beneficial  to  the  public,  throw  upon  thcT  county  the 
<mi(a  of  repairing  it,  yet  if  it  become  useful  to  the  county  in  general,  the 
county  is  bound  to  .repair  it.  Glasburne  Bridge  case,.  5  Burr.  2594. 
Thus,  where  to  an  indictment  for  not  repairing  a  public  bridge,  the  de- 
fendants pleaded  that  H.  M.  being  seised  of  certain  tin  works,  for  his  pri- 
vate benefit  and  utiUty,  and  for  making  a  commodious  way  to  his  tin  works, 
erected  the  bridge,  and  that  he  and  his  tenants  enjoyed  a  way  over  the 
bridge  for  their  private  benefit  and  advantage,  and,  that  therefore,  he  ought 
to  repair ;  and  on  the  trial  the  statements  in  the  plea  were  proved,  but  it 
also  appeared  that  the  public  had  constantly  used  the  bridge  from  the  time 
of  its  being  built ;  Lord  Kenyan  directed  the  jury  to  find  a  verdict  for 
the  crown,  which  was  not  disturbed.     R.  v.  Inhab.  of  Glamorgan,  2  East, 

356  (n.)  .        .        ., 

Where  a  new  bridge  is  built,  the  acquiescence  of  the  public  will  be 
[  ^97  ]  evidence  that  it  is  of  public  utility.  As,  to  charge  the  ^county, 
the  bridge  must  be  made  on  a  highway,  and  as,  while  the  bridge  is 
making,  there  must  be  an  obstruction  of  the  highway,  the  forbearing 
.  to  prosecute  the  parties  for  such  obstruction,  is  an  acquiescence  by  the 
county  in  the  building  of  the  bridge.  See  R.  v,  Inhab.  of  St.  Bene- 
dict, 4  B.  and  A.  450  (6).  The  evidence  of  user  of  a.  bridge  by  the 
public,  differs  from  the  evidence  of  user  of  a  highway,  for  as  a  bridge 
is  built  oo  a  highway,  the  public  using  the  latter  mupt  necessarily  use  the 
former,  and  the  proof  of  adoptioii  can  hardly  be  said  to  arise,  but  the 
user  is  evidence  of  acquiescence,  as  showing  that  the  public  have  not 
found  or  treated  the  bridge  as  a  nuisance.  See  R.  v.  Inhab,  of  West 
Riding  of  Yorkshire,  2  East,  342.  Where  a  bridge  is  erected  undeic  the 
authority  of  an  act  of  parliament,  it  cannot  be  supposed  to  b^  erected  for 
other  purposes  than  the  public  utility.  Per  Lawrence^  J.,  R.  v.  ][nhab. 
of  West  Riding  of  Yorkshire,  2  East,  .352.  If  a  bridge  be  built  in  a 
slight  or  incommodious  manner,  it  cannot  be  imposed  as  a  burthen  on  the 
county,  but  may  be  treated  altogether  as  a  nuisance,  and  indicted  as  such. 
Per  Lord  EUenbwough,  Ibid. 

And. by  the  43  Geo.  3,  c.  59,  s.  5,  no  bridge  to  be  thereafter  erected 
or  built  in  any  county,  by  or  at  the  expense  of  any  individual  or  private 
person  or  persons,  body  politic  or  corporate,  shall  be  deemed  or  taken  to 

(a)  Eng.  Com.  L.  Rep.  x.  310.    {h)  Id.  vi.  482. 
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be  a  county  bridge,  or  a  bridge  which  the  inhabitants  of  any  county  shall 
be  compellable  or  liable  to  maintain  or  repair,  unless  such  bridge  shall  be 
erected  in  a  sut)stantial  and  commodious  manner,  under  the  direction,  or 
to  the  satisfaction  of  the  county  surveyor,  or  person  appointed  by  the  jus- 
tices of  the  peace,  at  their  general  quarter  sessions  assembled,  or  by  the 
justices  of  the  peace  of  the  county  of  Lancaster,  at  their  annual  general 
sessions. 

The  words  of  this  act  comprehend  every  kind  of  person  by  whom,  or 
at  whose  expense  a  bridge  shall  be  built.  Trustees  appointed  onder  a 
local  turnpike  act  are  ^'  individuals"  or  "  private  persons"  within  the  stat- 
ute, and  therefore  a  bridge  erected  by  such  trustees  after  the  passing  of 
the  act,  and  not  under  the  direction  of  the  county  surveyor,  i»  not  a 
bridge  which  the  county  is  bound  to  repair.  R.  v.  Inhab.  of  Derby^  3 
B.  and  Ad.  147  (a). 

Where  the  wood-work  of  a  bridge  was  washed  away,  leavirig  the  sttone 
abutments,  and  the  parish  repaired  the  bridge,  partly  with  the  old  wood 
and  partly  with  new,  this  was  held  not  to  be  a  bridge  ^'  erected  or  buik'* 
within  the  above  statute,  but  an  old  bridge  repaired,  and  ttie  comity  wag 
held  liable.     R.  v»  Inhab.  of  Devon,  5  B.  and  Ad.  383  (6). 

Proof  of  the  liability  of  the  defendants — public  cofnpaniesJ}  hi 
some  cases  where  public  companies  have  been  authorised  by  the  legislatnte 
to  erect  or  alter  bridges,  a  condition  has  been  implied  that  they  shall  keep 
such  bridges  in  repair.  The  proprietors  of  the  navigation  of  the  vWer 
Medway  were  by  their  act  empowered  to  alter  or  amend  such  bridges  and 
highways  as  might  hinder  the  navigation ;  leaving  thbrn,  or  others  as  ernir 
venienty  in  their  room.  Having  *deepened  a  ford  in  the  Medway,  [•*298  ] 
the  company  built  a  bridge  in  its  place,  which  being  washed  away,  they 
were  held  bound  to  rebuild.  Lord  EUenborough  said  that  the  condition 
to  repair  was  a  continuing  condition,  and  that  the  company  having  taken 
away  the  ford,  were  bound  to  give  another  passage  over  the  bridge,  and 
to  keep  in  repair.  R.  v.  Inhab.  of  Kent,  13  East,  220.  The  same  point 
was  ruled  in  the  case  of  the  King  v.  The  Inhabitants  of  the  parts  of  Lind* 
sey  (14  East,  317)  in  which  the  company  had  made  a  cut  through  a 
highway,  and  built  a  bridge  over  it.  An  act  of  parliament  empowered 
the  .commissioners  for  making  navigable  the  river  Waveney,  to  cut,  &c.y 
but  vras  silent  as  to  making  bridges.  The  commissioners  having  cut 
through  a  highway,  and  rendered  it  impassable,  a  bridge  was  built  over 
the  cut,  along  which  the  public  passed,  and  the  bridge  was  repaired  by 
the  proprietors.  Being  out  of  repair,  the  proprietor  of  the  navigation  was 
held  liable  to  the  repairs.  The  court  said  that  the  cut  was  made  not  for 
public  purposes,  but  for  private  benefit ;  and  the  county  eould  not  be 
called  upon  to  repair,  for  it  was  of  no  advantage  to  them  to  have  a  bridge 
instead  of  solid  ground.  R.  v.  Kerrison,  3  M.  and  S.  396.  See  also  R. 
D.  Inhab.  of  Somerset,  16  East,  305. 

Proof  of  liability — defendants^  individuals.]  Rations  tenurm  im-* 
plies  immemoriality.  2  Saund.  158  d,  (n.)  And,  therefore,  upon  an  in- 
dictment against  an  individual  foif  not  repairing,  by  reason  of  the  tenuie 


(a)  Eng.  Com.  L.  Rep.  xziii.  46.     (b)  Id.  xxvii.  97. 
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of  a  mill,  if  it   appear  that   the  mill  was  built  wilbin   the  time  of  legal 
memory,  the  defendant  must  be  acquitted.     Hayman's  case,  Mo.  and  M. 

401  (a). 

Any  act  of  repairing  on  the  part  of  an  individual,  is  priina  facie  evi- 
dence of  his  liability.  Thus,  it  is  said,  that  if  a  bishop  has  once  or  twice, 
of  alms,  repaired  a  bridge,  this  binds  not,  yet  it  is  evidence  against  him 
that  he  ought  to  repair,  unless  he  proves  the  contrary.     2  Inst.  700. 

Reputation  is  not  evidence  on  an  indictment  against  an  individual  for 
not  repairing  a  bridge  ratione  tenura.  Per  Fatteson,  J.,  Antrobus'  case, 
6  C.  and  P.  790  {bj;  but  see  infra. 

On  an  indictment  for  the  non-repair  of  a  bridge,,  rattemc  tenune,  it  was 
held  that  a  record  of  18  Edw.  3,  setting  out  a  presentment  of  the  bishop 
of  Lincoln  for  non-repair  of  the  bridge,  and  tiis  acquittal  by  the.  jury, 
which  was  shortly  followed  by  a  grant  of  portage  from  the  crown,  on  the 
ground  that  it  had  been  found,  by  inquest,  that  no  one  was  liable  to  re- 
pair the  bridge,  was  admissible  in  evidence  to  negative  any  imniemorial 
liability  to  repair  ratione  tenune. 

The  jury  after  finding  a  verdict  of  acquittal,  also  found  that  the  bridge 
had  been  recently  built,  and  that  no  one  was  liable  to  repair  it.  Senible 
that  such  finding  by  a  jury,  in  ancient  times,  is  admbsible  as  reputation 
on  a  question  as  to  the  liability  to  repair  ratione  tenura.  Sutton's  case,  3 
N.  and  P.  569. 

Proof  in  defence— by  counties.]  Where  a  county  is  indicted,  and  the 
[  ♦299  ]  defence  is  that  a  parish  or  other  district,  or  a  corporation  or  ♦in- 
dividual, is  liable  to  the  repairs,  this  defence  must  be  specially  pleaded, 
and  cannot  be  given  in  evidence  under  the  general  issue  of  not  guilty. 
R.  V.  Inhab.  of  Wilts,  1  Salk.  359 ;  2  Lord  Raym.  1 174 ;  1  Russell,  356  ; 
^  Stark.  Ev.  191,  2d  ed.  Upon  that  plea  the  defendants  can  only  give 
evidence  in  denial  of  the  points  which  must  be  established  on  the  part  of 
the  prosecution,  viz.  1 ,  that  the  bridge  is  a  public  one ;  2,  that  it  is  with- 
in the  county ;  and,  3,  that  it  is  out  of  repair.  2  Stark.  Ev.  191,  2d  ed. 
With  a  view  to  the  first  point,  the  inhabitants  of  a  county  may  show  un- 
der not  guilty,  that  a  district  or  individual  is  bound  to  repair,  as  a  medi- 
um of  proof  that  the  bridge  is  not  a  public  bridge.  Id.  R.  v.  Inhab.  of 
Northampton,  2  M.  and  S.  262.  For  repairs  done  by  an  individual  are 
to  be  ascribed  rather  to  motives  of  interest  in  his  own  property,  than  to  be 
presumed  to  be  done  for  the  public  benefit.     Per  Ld.  EUenborough,  ibid. 

Upon  a  special  plea  by  a  county,  that  some  smaller  district  or  some  in- 
dividual is  liable  to  repair,  the  evidence  on  the  part  of  the  county  to  prove 
the  obligation,  seems  to  be  the  same  as  upon  an  indictment  against  the 
smaller  district  or  individual.     2  Stark.  Ev.  192,  2d  ed. 

Proof  in  defence — by  minor  districts,  or  individuals.]  Where  a  par- 
ish, or  other  district,  or  a  corporation,  or  individual,  not  chai^jeable  of 
common  right  with  the  repairs  of  a  bridge,  is  indicted,  they  may  discharge 
themselves  under  the  general  issue.  R.  v.  Inhab.  of  Norwich,  1  Str.  177. 
For  as  it  lies  on  the  prosecutor  specially  to  state  the  grounds  on  which 
such  parties  are  liable,  they  may  negative  those  parts  of  the  charge  under 

{a)  Eng.  Com.  L.  Rep.  zzii.  341.    (b)  Id.  zzt.  654. 
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the  general  issue.     1  Russell,  356  ;  Sed  A'ide  R.  v.  Hendon,  4  B.  and  Ad. 
628  (d)  ante,  p. 296. 

Proof  in  defence — by  corporcUion.]  A  corporation  may  be  bound  by 
prescription  to  repair  a  bridge,  though  one  of  their  charters  within  time  of 
legal  memory  use  words  of  incorporation,  and  though  the  bridge  may  have 
been  repaired  out  of  the  funds  of  a  guild  ;  for  such  repairs  will  be  taken 
to  have  been  made  in  ease  of  the  corporation.  R.  v.  Mayor,  &c.  of 
Stratford-upon-Avon,  14  East,  348. 

Venue  and  tried.]  By  the  1  Ann.  st.  1,  c.  18,  s.  5,  ''all  matters  con- 
cerning the  repairing  and  amending  of  bridges  and  the  highways  there- 
unto adjoining  shall  be  determined  in  the  county  where  they  lie,  and  not 
elsewhere."  It  seems  that  no  inhabitant  of  a  county  ought  to  be  a  juror 
on  a  trial  of  an  issue  whether  the  county  is  bound  to  repair.  Hawk.  P.  C. 
b*  I9  c.  77,  s.  6.  In  such  cases,  upon  a  su^estion,  the  venire  will  be 
awarded  into  a  neighboring  county.  R.  v.  Inhab.  of  Wilts,  6  Mod.  307  ; 
1  Russell,  358. 

Competency  of  witnesses.]  By  the  1  Ann.  stat.  1,  c.  18,  s.  13,  recit- 
ing, ^'  that  many  private  persons,  or  bodies  politic  or  corporate,  were  of 
right  obliged  to  repair  decayed  bridges  and  the  highways  *thereto  [  ^00  ] 
adjoining,"  the  evidence  of  the  inhabitants  of  the  county,  &.c.  is  made  ad- 
missible.    Vide  ante,  p.  133. 

Maliciously  puUing  down,  fyc]  By  the  7  <&  8  Geo.  4,  c.  30,  s.  13, 
''  if  any  person  shall  unlawfully  and  maliciously  pull  down,  or  in  anywise 
destroy  any  public  bridge,  or  do  any  injury  with  intent,  and  so  as  thereby 
to  render  such  bridge  or  any  part  thereof  dangerous  or  impassable,  every 
such  oiTender  shall  be  guilty  of  felony,  and  being  convicted  thereof,  shall 
be  liable,  at  the  discretion  of  the  court,  to  be  transported  beyond  the  seas 
for  life,  or  for  any  term  not  less  than  seven  years  ;  or  to  be  imprisoned  for 
any  term  not  exceeding  four  years,  and  if  a  male  to  be  once,  twice,  or 
thrice  publicly  or  privately  whipped,  (if  the  court  shall  so  think  filt,)  in  ad- 
dition to  such  imprisonment." 


(a)  Eng.  Com.  L.  Rep.  xziy.  128. 
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BURGLARY 


Oifenoe  at  common  law 

Blatates  7  A.S  Geo.  4,  e.  29,  and  7  Wm 

4  and  1  Vict.  c.  86 
Burglary  and  assault,  with  intent  to  mor 

der,  Ac 


Evidence  in  borglaiy 
Troof  of  the  breaking 

Genera]  instancea 
Doon  -       -       . 
Windows 
Chtmnies 

Fixtoies,  cnpboarda,  dtc. 
Walla  . 
CUtes  - 

Constmotire  breaking 
Fraud 
Conspiracy 
Menaces     - 
.  fiy  one  of  sereral 
Proof  of  the  entry  - 

Introduction  of  &e-aiyns  or  instm 

ments 

By  firing  a  gun  into  the  house 

ConstructiTe  entry — by  one  of  se 

Tcral  -        -        - 

Proof  of  the  premises  being  a  mansion 

house  - 

Occupation  -       -        -     ^  - 
Temporary  or  permanent 


301 

3oe 

30S 
303 
909 
303 
303 
304 
305 


306 
307 
307 
307 
306 
908 
306 

309 
310 

310 

310 
313 
314 


tiouse  divided  without  in- 
ternal oommnnimtion^nd 
occupied  by  several 
occupied     by 
person  -       -       - 

Where  there  is  an  internal 
communication  but  the 
parts  are  occupied  b^  sieve* 
ral,  under  distinct  titles  - 

By  lodgers-        -.       • 

fiy  tn£  or  family 

By  clerks  or  agents  of  public 
companies,  dM). 

By  Bervant8---o<;cupying  as 
such       -        -        -       - 

Occupying  u  tenants 
By  guests,  &c.   •        -        - 
By  partners       -       -       - 
*  Outbuilaings  and  eurtilage   « 
Proof  of  the  offence  having  been  couunit* 
ted  in  the  night-time    .... 
Proof  of  the  intent  to  commit  felony-^feU 
ony  at  comnfim  law  or  by  siatnte 
Variance  in  statement  of 
Minor  offence,  larceny,  &c.    - 
Proof  of  the  breaking  out  of  a  dwelling* 

house,  Ac.  .       .       >       ... 
Proof,  upon  plea  of  autrefois  acquit 


315 
816 


317 
817 
319 

•  319 


3hl 
304 
384 
8S5 


987 


331 
331 


Offence  at  <:omman  law.]  Burglary  is  a  felony  at  common  law,  and  It 
bufglar  is  defined  by  Lord  Coke  as  *'  he  that  in;the  night-time  breaketh 
and  entereth  into  a  mansion-house  of  another,  of  intent  to  kill  some  rea- 
sonable creJEiture,  or  to  commit  some  other  felony  n^ithin  the  same,  whe- 
Ihier  his  felonious  intent  be  Executed  or  iiot/'  2  Inst.  63.  And  this  de- 
finition is  adopted  by  Lord  Uale.  1  Hale,  P.  C.  549 ;  Hawk.  P.  C.  h\  1, 
c.  38,  s.  1. 

iSfaftile  7  and  8  Geo.  4,  c.  29,  fyc]  By  the  7  and  8  Geo.  4,  c.  29,  *• 
11,  it  was  enacted,  "  That  every  person  convicted  of  burglary  shall  suBbr 
death  as  a  felon ;"  and  it  is  thereby  dedaredy  *^  that  if  any  person  shall 
enter  the  dwelling-house  of  another,  with  intent  to  commit  felony ;  or 
being  in  sueh  dwelling-house  shall  commit  any  felony,  and  shall  in  either 
case  break  out  of  the  said  dwelling-house  in  the  night-time,  such  person 
shall  be  deemed  guilty  of  burglary." 

By  the  7  Wm.  4  and  1  Vict.  86,  s.  1,  so  much  of  the  above  act  as  re- 
lates to  the  punishment  of  any  person  convicted  of  burglary,  and  of  prin- 
cipals in  the  second  degree,  and  of  accessaries  before  and  after  the  fact 
in  that  oiTence,  is  repealed ;  and  by  s.  2,  it  is  enacted,  '^  that  whosoever 
shall  be  convifsted  of  the  crime  of  burglary  shall  be  liable,  at  the  discre- 
tion of  the  court,  to  be  transported  beyond  the  seas  for  the  term  of  the 
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imtural  life  of  such  offender,  or  for  any  4erm  not  less  tlian  ten  years,  or 
to  be  imprisoned  for  any  term  not  ezceedii^  three  years/' 

By  s.  If  ^^  where  any  person  shall  be  convicted  of  any  offence  punisha- 
ble under  this  act,  for  which  imprisonment  may  be  awarded,  it  shall  be 
lawful  for  the  court  to  sentence  the  offender  to  be  imprisoned,  or  to  be 
imprisoned  and  kept  to  hard  labor  in  the  common  gaol  or  hpuse  of  corr 
rectioQ,  and  also  to  direct  that  the  offender  shall  be  kept  in  solitary  con- 
finement for  any  portion  or^  portions  of  *such  imprisonment,  or  of  [  ^02  J 
such  imprisonment  with  hard  labor,  not  exceeding  one  month  at  any  one 
time,  and  not  exceeding  three  months  in  any  one  year,  as  to  the  court  in 
its  discretion  shall  seem  meet." 

Aa  to  the  punishment  of  principals  in  the  second  degree  and  accessa- 
ries under  the  above  act,  (s.  6.)  see  ante^  p.  307. 

Burglary  and  aaaavUy  toith  intent  to  murder,  fyc]  By  the  7  Wm. 
4  and  1  Vict.  c.  86,  s.  2,  ^*  whosoever  shall  burglariously  break  and  enter 
into  any  dwelling-house,  and  shall  assault,  with  intent  to  murder  any  per- 
son being  therein,  or  shall  stab,  cut,  wound,  beat,  or  strike  any  person, 
ahall  be  guilty  of  felony,  and  being  convicted  thereof  shall  suffer  death." 

This  sentence  may  be  recorded,  ante,  p.  334. 

The  evidence  to  support  an  indictment  under  this  section  of  the  stat- 
ttte,  will  be  the  same  as  that  required  on  an  indictment  for  simple  bui^Ia- 
iy,.8ee  post ;  and  in  addition  the  prosecutor  must  prove  that  the  prisoner 
assaulted  the  party  named  in  the  indictment,  then  being  in  the  house, 
with  intent  to  murd^er,  which  intent  may  be  inferred  from  the  circum- 
stances. If,  instead  of  assaulting  with  intent  to  murder>  the  charge  be 
that  the  prisoner  stabbed,  cut,  wounded,  beat,  or  struck  some  person,  proof 
must  be  given  of  such  stabbing,  d&c.  The  latter  part  of  the  section  does 
not  seem  to  require  that  the  person  stabbed,  &c.  shall  be  in  the  dwelling- 
house  at  the  time  that  the  violence  is  used  towards  him* 
.  .  Where  the  indictment  charged  the  prisoners  with  a  burglary  and  with 
^riking  David  James,  and  it  appeared  in  evidence  that  the  name  of  the 
person  struck  was  Jones,  it  was  held  that  the  capital  offence  was  not  prov- 
ed, and  the  prisoners  were  convicted  of  the  burglary  only.  Parfitt's  case, 
9  C.  and  P.  388  (a),  ante,  p.  98. 

Eindence  in  burglary.]  Upon  the  trial  of  an  indictment  for  the  of- 
fenee  of  burglary,  the  prosecutor  must  prove,  1^  the  breaking;  2,  the  en- 
tering; 3^  that  the  house  broken  and  entered  w^  a  mansion-hous^ ;  4, 
thai  tbe  breaking  and  entry  were  in  the  night«time ;  5,  that  the  .breaking 
and  enleffing  were  with  intent  to  commit  a  felony. 
.  The  offence  of  breaking  out  of  a.  mansion-house  in  the  night-tipae  will 
lie  separately  treated. 

Proof  of  the  breaking.]  What  shall  constitute  a  breaking  is  thus 
described  by  Hawkins  :-^''  It  seems  agreed,,  that. such  a  breaking  as.  is  im- 
plied by  l%w  in  every  unlawful  entry  on  the  possession  of  another,  whe- 
ther it  be  open  or  be  inclosed,  and  wiU  nmintain  a  common  indictment, 
or  aistioQ  of  treiq;nss  quare  dausumf regit,  vfWl  not  satisfy  the  words  /s- 
lonice  et  burglariter,  except. in  some  special  case^^  in  which,  it  is  acqom- 


(a)  Eng.  Com.  Law  Rep.  zxxit.  393. 
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panted  with  such  circumstances  as  make  it  as  heinous  as  an  actual  breaks 
ing.  And  from  hence  it  follows,  that  if  one  enter  into  a  house  by  a  door 
which  he  finds  open,  or  through  a  hole  which  was  made  there  before,  and 
[  *303  ]  steal  goods,  &c.,  *or  draw  any  thing  out  of  a  house  through  a 
door  or  window  which  was  open  before,  or  enter  into  the  house  through 
a  door  open  in  the  day-time,  and  lie  there  till  night,  and  then  rob  and  go 
away  without  breaking  any  part  of  the  house,  he  is  not  guilty  of  burgla- 
ry."    Hawk.  P.  C.  b.  1,  c.  38,  s.  4,  5. 

Proof  of  breaking — general  instances.]  Proof  of  breaking  a  window, 
taking  a  pane  of  glass  out  by  breaking  or  bending  the  nails  or  other  fast- 
enings, the  drawing  a  latch,  when  a  door  is  not  otherwise  fastened,  pick- 
ing open  a  lock  with  a  false  key,  putting  back  the  lock  of  a  door  or  the 
fastening  of  a  window,  with  an  instrument,  turning  the  key  where  the 
door  is  locked  on  the  inside,  or  unloosing  any  other  fastening  which  the 
owner  has  provided  :  these  are  all  proofs  of  a  breaking.  2  East,  P.  C. 
487;  2Rus8.  3(1). 

Proof  of  the  breaking — doors.]  Entering  the  house  through  an  op^n 
door  is  not.  as  already  stated,  such  a  breaking  as  to  constitute  a  burglary. 
Yet  if  a  defendant  enters  the  house  in  the  night-time,  through  an  open 
door  or  window,  and  when  within  the  house  turns  the  key  of,  or  unlatches, 
a  chamber  door,  with  intent  to  commit  felony,  it  is  a  burglary.  1 
Hale,  P.  C.  553  (2).  So  where  the  prisoner  entered  the  house  by  a 
back-door  which  had  been  left  open  by  the  family,  and  afterwards  broke 
open  an  inner  door  and  stole  goods  out  of  the  room,  and  then  unbolted 
the  street-door  on  the  inside  and  went  out ;  this  was  held  by  the  judges 
to  be  burglary.  Johnson's  case,  2  East,  P.  C.  488.  So  where  the 
master  lay  in  one  part  of  the  house,  and  the  servants  in  another,  and 
the  stair-foot  door  of  the  master's  chamber  was  latched,  and  the  servant 
in  the  night  unlatched'  that  door,  and  went  into  his  master's  chamber 
with  intent  to  murder  him,  it  was  held  burglary.  Haydon's  case,  Hatt. 
20,  Kel.  67 ;  1  Hale,  P.  C.  554  ;  2  East,  P.  C.  488. 

Whether  the  pushing  open  the  flap  or  flaps  of  a  trap-door,  or  door  in 
a  floor,  which  closes  by  its  own  weight,  is  a  sufficient  breaking,  was  for 
some  time  a  matter  of  doubt.  In  the  following  case  it  was  held  to  be  a 
breaking.  Through  a  mill  (within  a  curtilage,)  was  an  open  entrance  or 
gateway,  capable  of  admitting  wagons,  intended  for  the  pur^se  of  load- 
ing them  with  flour,  through  a  large  aperture  communicating  with  the 
floor  above.  This  aperture  was  closed  by  folding  doors  with  hinges, 
which  fell  over  it  and  remained  closed  with  their  own  weight,  but  with- 
out any  interior  fastenings,  so  that  persons  without,  under  the  gateway, 
could  push  them  open  at  pleasure.  In  this  manner  the  prisoner  entered 
with  intent  to  steal ;  and  Buller,  J.,  held  that  this  was  a  sufficient 
breaking  to  constitute  the  oflTence  of  burglary.  Brown's  case,  2  East,  P. 
C.  467.  In  another  case,  upon  nearly  similar  facts,  the  judges  were 
equally  divided  in  opinion.  The  prisoner  broke  out  of  a  cellar  by  lifting 
up  a  heavy  flap,  whereby  the  cellar  was  closed  on  the  outside  next  the 
street.     The  flap  had  bolts,  but  was  not  bolted.     The  prisoner  being 


(1)  So  removing  a  stick  of  wood  from  an  inner  cellar  door  and  turning  a  button.    Smith 'i 
case,  4  Rogers'  Rec.  63. 

(2)  State  V.  Wilson,  1  Coxe,  439. 
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convicted  of  burglary,  upoa  a  case  reserved,  six  of  the  judges,  including 
Lord  EUenboroagh,  C.  J.  and  Mansfield,  *C.  J.,  thought  that  this  was 
a  sufficient  breaking ;  because  the  weight  was  intended  as  a  security, 
this  not  being  a  common  entrance  ;  but  the  other  six  judges  thought  the  con- 
viction wrong.  Calian's  case,  Russ.  and  Ry.  157  (a).  It  has  beenr  ob- 
served, that  the  only  difference  between  this  and  Brown's  case  {supra,) 
seems  to  be,  that  in  the  latter,  there  were  no  internal  fastenings,  which 
in  Callan's  case  there  were ;  but  that  in  neither  case  were  any  in  fact 
used,  but  that  the  compression  or  fastening,  such  as  it  was,  was  produced  by 
the  mere  operation  of  natural  weight  in  both  cases.  Russ.  and  Ry.  158 
(d.)  (6).  The  authority  of  Brown's  case  has  been  since  followed,  and 
that  decision  may  now  be  considered  to  be  law.  Upon  an  indictment 
for  burglary,  the  question  was,  whether  there  had  been  a  sufficient  break- 
ing ?  There  was  a  cellar  under  the  house,  which  communicated  with 
the  other  parts  of  it  by  an  inner  staircase.  The  entrance  to  the  cellar 
from  the  outside  was  by  means  of  a  flap  which  let  down  ;  the  flap  was  made 
of  two-inch  stuff,  but  reduced  in  thickness  by  the  wood  being  worked 
up*  The  prisoner  got  into  the  cellar  by  raising  the  flap-door.  It  had 
been  from  time  to  time  fastened  with  nails,  when  the  cellar  was  not 
wanted.  The  jury  found  that  it  was  not  nailed  down  on  the  night  in  ques- 
tion. The  prisoner  being  convicted,  on  a  case  reserved,  the  judges  were  of 
of  opinion  that  the  conviction  was  right.  Russell's  case,  1  Moody,  C.  C. 
377  (c).     See  Lawrence's  case,  4  C.  and  P.  231  (d).     Post,  p.  332. 

Proof  of  the  breaking — windows.]  Where  a  window  is  open,  and 
the  offender  enters  the  house,  this  is  no  breaking,  as  already  stated,  ante, 
p.  303.  And  where  the  prisoner  was  indicted  for  breaking  and  entering 
a  dwelling-house  and  stealing  therein,  and  it  appeared  that  he  had  effec- 
ted an  entrance  by  pushing  up  or  raising  the  lower  sash  of  theparlor- 
window,  which  was  proved  to  have  been,  about  twelve  o'clock  on  the 
same  day,  in  an  open  state,  or  raised  about  a  couple  of  inches,  so  as  not 
to  afford  room  for  a  person  to  enter  the  house  through  that  opening,  it 
was  said  by  all  the  judges  that  there  was  no  decison  under  which  this 
could  be  held  to  be  a  breaking.  Smith's  case,  1  Moody,  C.  C.  178  (e). 
A  square  of  glass  in  the  kitchen  window  (through  wliich  the  prisoners  en- 
tered) bad  been  previously  broken  by  accident,  and  half  of  it  was  out 
when  the  offence  was  committed.  The  aperture  formed  by  the  half 
square  was  sufficient  to  admit  a  hand,  but  not  to  enable  a  person  to  put 
his  arm  in,  so  as  to  undo  the  fastening  of  the  casement.  One  of  the 
prisoners  thrust  his  arm  through  the  aperture,  thereby  breaking  out  the 
remdue  of  the  square,  and  having  so  done  he  removed  the  fastening  of 
the  casement ;  the  window  being  thus  opened  the  two  prisoners  entered 
the  house.  The  doubt  which  the  learned  judges  (Alderson,  J.,  consult- 
ing Patteson,  J.,)  entertained,  arose  from  the  difficulty  they  had  to  dis- 
tinguish satisfactorily  the  case  of  enlarging  a  hole  already  existing  (it 
not  being  like  a  chimney,  an  aperture  necessarily  left  in  the  original  con- 
struction of  the  bouse),  from  enlarging  an  aperture  by  lifting  up  further 
the  sash  of  the  window,  as  in  Smith's  case,  supra  ;  but  the  learned  judges 
thought  it  was  worth  considering  whether  *in  both  cases  the  facts  [  "^305  ] 

(a)  1   Kng.  C.  C.  157.    (b)  Ibid.  158.    (e)  2  Ibid.  377.    (d)  En^.  Com.  L.  Rep.  xix.  360. 

(«)  2  Eng.  C.  C.  178. 
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did  not  oonslitute,  io  point  of  law,  a  goflicient  bfeakifig.  Upon  a  ease 
leierved,  all  the  judges  who  met  were  of  opinion  that  there  was  a  8uf« 
fieient  breaking,  not  by  breaking  the  residue  of  the  pane,  but  by  un- 
fastening and  opening  tlie  window.  Robinson's  case,  1  Moody,  C.  C. 
387  (tf). 

Where  ^  house  was  entered  through  a  window  upon  hinges,  which  Was 
fastened  by  two  nails  which  acted  as  wedges,  but  notwithstanding  these 
nails  the.  window  would  open  by  pushing,  and  the  prisoner  pushed 
it  open,  the  judges  held  that  the  forcing  the  window  in  this  manner  vms  a 
si^cient  breaking  to  constitute  burglary.  Hail's  case,  Rues,  aiid  Ry. 
355  (b).  So  pulling  down  the  upper  sash  of  a  window  which  has  no  AiS'- 
tening,  but  which  is  kept  in  its  {dace  by  the  puUey-weight  only,  is  a  break- 
ingi.atthoi^h  there  is  an  outer  shutter  which  is  not  fastened.  Haine's 
case,  Russ.  and  Ry.  451  (c).  So  raising  a  window  which  is  shut  down 
dose  but  not  fastened,  though  it  has  a  hasp  which  might  be  fastened.  Per 
Park  and  Caleridget  JJ<,  Hyam's  case,  7  C.  and  P.  441  (d)  (1). 

Where  a  cellar-window,  which  was  boarded  up,  had  in  it  an  aperture  of 
considerable  size  to  admit  light  into  the  cellar,  and  through  this  aperture 
one  of  the  prisoners  thrust  his  head,  and  by  the  assistance  of  the  others 
thus  entered  the  houses  Vaughan;  B.,  ruled  that  this  resembled  the  case 
of  a  man  having  a  hole  in  the  wall  of  his  house  laige  enough  for  a  man-  to 
enter,  and  that  it  was  not  buiglary.  Lewis's  case,  2  C.  and  P.  698  (&), 
See  also  Sprigg's  case,  infra. 

A  shutter-box  partly  projected  from  a  house,  and  adj<Mned  the  side  of 
the  shop  window,  which  side  was  protected  by  wooden  panelling  lined 
with  iron ;  held  that  the  breaking  and  entering  the  shutter-box  did  not 
constitute  burglary.    Faine's  case,  7  C.  and  P.  135  (/)• 

■ 

Proqf  of  the  breaking — chimnies.]  It  was  one  time  considered 
doubtful  whether  getting  into  the  chimney  of  a  house  in  the  night-time,  with 
intent  to  commit  felony  was  a  sufficient  breaking  to  constitute  burglary.  I 
Hale  P.  C.  552.  But  it  is  now  settled  that  this  is  a  breaking :  for  though 
actually  open,  it  is  as  much  inclosed  as  the  nature  of  the  place  will  allow. 
Hawk.  P.  C.  b.  1,  c.  38,  s.  6  ;  2  East,  P.  C.  485.  And  accordingly  it 
WM  BO  held,  in  a  late  case,  by  ten  of  the  judges,  (contrary  to  the  opinion 
of  Bolroydy  J.,  and  Burraugh,  J.)  Their  lordships  were  of  opinion 
that  the  chimney  was  a  part  of  the  dwelling-house,  that  the  getting  in  at 
the  top  was  a  breaking  of  the  dwelling-house,  and  that  the  prisoner,  by 
Vowering  himself  in  the  chimney,  made  an  entry  into  the  dwelling-house. 
Brice's  case,  Russ.  and  Ry.  450  (g)  (2). 

But  an  entry  through  a  hole  in  the  roof,  left  for  the  purpose  of  admit- 
ting light,  is  not  a  sufficient  entry  to  constitute  burglary  ;  for  a  chimney  is 
aneesssary  opening  and  requires  protection,  whereas  if  a  man  chooses  to 
leave  a  hole  in  the  wall  or  roof  of  jiis  bouse,  instead  of  a  fastened  win- 
dow, he  must  take  the  consequences.     Sprigg's  case,  I  Moo.  and  R.  357. 


(1)  Tbfr  windiMri  of  a  dw^^Uing-hoase,  being  covered  with  a  netting  of  doable  twme  n&iled 
to  tiie  mdo9f  top  and  bottom,  it  was  held,  that  cutting  and  tearing  down  the  netting  and  entei^ 
ing  the  house  through  the  window,  were  a  sufficient  entry  and  breaking  to  constitute  burgla-. 
ry.    Common weahn  v.  Stephenson,  8  Pick.  3M. 

0fy  Bohe£taon.'a  case,  4  iiogera'  fiec.  63. 

(a)  SEag.  C.  C.  327.    (b)  1  Ibid.  355.    (e)  n>id.  451.    (d)  £ng.  Com.  L.  Rep.  xxzii.  577. 
'  («)  Id.  xii.  892.    (/)  Id.  xx»i.  468.    (g)  1  Eng.  C.  C.  450. 
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^Proqf  of  the  breaking— fixtures,  cupboards,  fyc]  The  breaking 
open  a  mpvable  chest  or  box  in  a  dwclling«hoose,  in  the  night-4ime, 
is  not  such  a  breaking  as  wiH  make  the  offence  bui^lary,  for  the  chest 
x>r  box  is  no  part  of  the  mansion-house.  Foster,  106 ;  2  East,  P.  C. 
488  (I).  Whether  breaking  open  the  door  of  a  cupboard  let  into  the 
wall  of  a  house,  be  burglary  or  not,  does  not  appear  ever  to  have  been  sol* 
emnly  decided.  In  1690,  a  case  in  which  the  point  arose,  was  reserved  for 
the  opinion  of  the  judges,  and  they  were  equally  divided  upon  it.  Foster, 
108.  Lord  Hale  says  that  such  a  breaking  will  not  make  a  burglary  at 
common  law.  1  Hale,  P.  C.  5127.  Though,  on  the  authority  of  Simp^ 
son's  case,  Kel.  31  ;  2  Hale,  P.  C.  358,  he  considers  it  a  sufficient  break«> 
ing  within  the  stat  39Eliz«  c.  15.  In  the  opinion  of  Mr.  Justice  Foster y 
however,  Simpson's  case  does  not  warrant  the  latter  position.  Foster,' 
108  ;  2  East,  P.  C.  489.  And  see  2  Hale,  P.  C.  358  (n.)  Mr.  Justice 
Foster  concludes  that  such  fixtures  as  merely,  supply  the  place  of  chests 
and  other  ordinary  utensils  of  household,  should  for  this  purpose  be  con-* 
sidered  in  no  other  light  than  as  mere  movables.  Foster,  109 ;  2  East, 
P.  C*  489. 

Proof  of  the  breaking — walls.]  Whether  breaking  a  wall,  part  of 
the  curtilage,,  is  a  sufficient  breaking  to  constitute  burglary,  has  not  been 
decided.  Lord  Hale,  after  citing  22  Assiz.  95,  which  defines  burglary  to 
be, ''  to  break  bouses,  churches,  walls,  courts,  or  gates,  in  time  of  peace,'' 
says — "  by  that  book  it  should  seem  that  if  a  man  bath  a  wall  about  his 
house  for  its  safeguard,  and  a  thief  in  the  night  breaks  the  watt  or  the 
gate  thereof,  and  finding  the  doors  of  the  gate  open  enters  into!  thehouse, 
this  is  burglary ;  but  otherwise  it  had  been,  if  he  had  come  over  the  vrall 
of  the  court  and  found  the  door  of  the  house  open,  then  it  had  been  no 
burglary."  1  Hale,  P.  C.  559.  Upon  th^s  passage  an  annotator  of  the 
Pleas  of  the  Crown  observes,  *^  This  was  anciently  understood  only  of 
the  walls  or  gates  of  the  city  (vide  Spelman,  in  verbo  Burglaria.)  If  so, 
it  will  not  support  our  author's  conclusion,  wherein  he  applies  tf  to  the 
wall  of  a  private  house."  Id.  (n.)  cd.  1778.  It  has  been  likewise  ob* 
served  upon  this  passage,  that  the  distinction  between  breaking,  and  com«> 
ing  over  the  wall  or  gate  is  very  refined,  for  if  it  be  part  of  the  manrion, 
for  the  purpose  of  burglary,  and  be  inclosed  as  much  a»  the  nature  of  the 
thing  will  admit  of^  it  seems  to  be  immaterial  whether  it  be  broken  or  over- 
leaped, and  ntore  properly  to  fall  under  the  same  consideration  as  the  ease 
of  a  chimney ;  aiMl  if  it  be  not  part  of  the  mansbn^bouse  for  this  pur* 
pose,  then  whether  it  be  broken  or  not  is  equally  immaterial ;  in  neither 
case  will  it  amount  to  burglary.  2  East,  P.  C.  488.  In  these  observa*!* 
tiona  another  writer  of  eminence  concurs.    2  Russell,  S. 

Proof  of  the  breaking — gates^]  Where  a  gate  forms  part  of  the 
outer  fence  of  a  dwelling-house  only,  and  does  not  open  into  the  hoose^ 
or  into  some  building  parcel  of  the  house,  the  breaking  of  it  will  not  con- 
stitute burglary.  Thus,  where  large  gates  opened  into  *b  yard  in  [*307  ] 
which  was  situated  the  dwelling-house  and  warehouse  of  the  proseooters, 
the  warehouse  extending  over  the  gateway,  so  that  when  the  gates  wer^ 
shut  the  premises  were  completely  enclosed,  the  judges  were  unanimous 

(1)  State  p.  WilMm,  1  Coaw,  490. 
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that  the  outward  fence  of  the  curtilage,  not  opening  into  any  of  the  build- 
ings, was  no  part  of  the  dwelling-house,  Bennett's  case^  Russ.  and  Ry. 
289  (a).  So  where  the  prisoner  opened  the  area  gate  of  a  house  in  Lon- 
don with  a  skeleton-key,  and  entered  the  house  by  tlie  door  in  the  area, 
which  did  not  appear  to  have  been  shut,  the  judges  were  all  of  opinion 
that  breaking  the  area  gate  was  not  a  breaking  of  the  dwelling-house,  as 
there  was  no  free  passage  in  time  of  sleep  from  the  area  into  the  dwelling- 
house.     Davis'  cas(B,  Russ.  and  Ry.  322  (6). 

Proof  of  breaking — constructive  breakings-fraud.]  In  order  to  con- 
stitute such  a  breaking  as  will  render  the  party  subject  to  the  penalties  of 
burglary,  it  is  not  essential  that  force  should  be  employed.  There  may 
be  a  constructive  breaking  by  fraud,  conspiracy,  or  threats,  which  will  ren- 
der the  person  who  is  party  to  it  equally  guilty  as  if  he  had  been  guilty  of 
breaking  with  force.  Where,  by  means  of  fraud,  an  entrance  is  effected 
into  a  dwelling-house  in  the  night-time,  with  a  felonious  intent,  it  is  bur- 
glary. Thieves  came  with  a  pretended  hue  and  cry,  and  requiring  the 
constable  to  go  with  them  to  search  for  felons,  entered  the  house,  bound 
-the  constable  and  occupier,  and  robbed  the  latter.  So  where  thieves  en- 
tered a  house,  pretending  that  the  owner  had  committed  treason  ;  in  both 
these  cases,  though  the  owner  himself  opened  the  door  to  the  thieves,  it 
was  held  burglary.  1  Hale,  P.  C.  552,  553.  The  prisoner  knowing  the 
fkmily  to  be  in  the  country,  and  meeting  the  boy  who  kept  the  key  of  the 
house,  desired  him  to  go  with  her  to  the  bouse,  promising  him  a  pot  of 
ale.  The  boy  accordingly  let  her  in,  when  she  sent  him  for  the  ale,  rob- 
bed the  house  and  went  off.  This  being  in  the  night  time,  was  held  by 
HoU,  C.  J.,  Tracy y  and  Bury^  to  be  burglary.  Hawkins's  case,  2  East, 
P.  C.  485.  By  the  same  reasoning,  getting  possession  of  a  dwelling-house 
by  a  judgment  against  the  casual  ejector,  obtained  by  false  affidavits,  with- 
out any  color  of  title,  and  then  rifling  the  house,  was  ruled  to  be  within 
the  statute  against  breaking  the  house  and  stealing  goods  therein.  2  East, 
P.  C.  485.  So  where  persons  designing  to  rob  a  house,  took  lodgings  in 
it,  and  then  fell  on  the  landlord  and  robbed  him.  Kel.  52,  53 ;  Hawk. 
P.  C.  b.  1,  c.  38,  s.  9. 

Proof  of  the  breaking — constructive  breaking — conspiracy.]  A 
breaking  may  be  effected  by  conspiring  with  persons  within  the  house,  by 
whose  means  those  who  are  without  effect  an  entrance.  Thus  if  A.,  the 
servant  of  B.,  conspire  with  C.  to  let  him  in  to  rob  B.,  and  accordingly  A. 
in  the  night-time  opens  the  door  and  lets  him  in,  this,  according  to  Datton 
(cap.  99),  is  burglary  in  C.  and  larceny  in  A.  But  according  to  Lord 
Hofe,  it  is  burglary  in  both  ;  for  if  it  be  burglary  in  C.  it  must  necessarily 
[  *308  ]  be  so  in  A.,  ^ince  he  is  present  and  assisting  C.  in  the  commit- 
ting of  the  burglary.  1  Hale,  P.  C.  553.  John  Cornwall  was  indicted 
with  another  person  for  burglary,  and  it  appeared  that  he  was  a  servant  in 
the  house,  and  in  the  night-time  opened  the  street-door  and  let  in  the  oth- 
er prisoner,  who  robbed  the  house,  after  which  Cornwall  opened  the  door 
and  let  the  other  out,  but  did  not  go  out  with  him.  It  was  doubted  on 
the  trial  whether  this  was  a  burglary  in  the  servant,  he  not  going  out  with 
the  other ;  but  afterwards,  at  a  meeting  of  all  the  judges,  they  were  unan- 

(a)  1  Eng.  C.  C.  969.    (h)  Id.  338 
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tmousljr  of  opiQion  that  it  wa^  a  burglary  in  both,  and  Coriiwatl  was  exe- 
cuted.    Corn  wall's  case,  2  Str.  881  ;  4  Bl.  Com.  227  :  2  Easl,  P.  C.  486. 

Proof  of  breaking — constructive  breaking— -menaces.]  Th^re  may 
also  be  a  breaking  in  law,  where^  in  consequence  of  vbletice  commenced 
or  threatened^  in  order  to  obtain  entrance,  the  owner,  either  from  appre- 
hension of  force,  or  with  a  view  more  eRectually  to  repiel  it,  opens  the 
door,  through  which  the  robbers  enter.  2  East,  P.  C.  480,  But  if  the 
owner  .only  throw  the  money  out  of  the  house. to  the  thieves  who  assault 
it,  this  will  not  be  burglary.  Id.  Hawk.  P.  C.  b.  1,  c.  38,  s.  3.  Though 
if,  the  money  were  taken  up  in  the  owner's  presence,  it  would  be  robbery.. 
But  in  all  other  cases  where  no  fraud  or  conspiracy  is  made  use  of,  or  vio- 
lence commenced  or  threatened,  in  order  to  obtain  an  entrance,,  there 
must  be  an  actual  breach  of  some  part  or  other  of  the  houae,  though  it 
need  not  be  accompanied  with  any  violence  as  to  the  manner  of  executing 
it,     2  East,  P.  C.  486 ;  Hale,  Sum.  80. 

Proqf  ^  of  breaking — constructive  breaking — by  one  of  sever-al.] 
Where,  severai  come  to  commit  a  burglary,  and  sonne  stand  to  watch  ia 
adjacent  places,. and  others  enter  and  rob,  iil  such  cases  the  act  of  one  is, 
in  judgment  of  law,  the  act  of  all,  and  all  are  equally  guilty  of  the  bur- 
glary:. .1  Hale,  P.  a  439,  534;  3  Inst.  63;  2  East,  P.  C.  486,  Sq 
whei^  a  room-door  was  latched,  and  one  person  lifted  the  latch  and  eor 
tered  tb^  rooni,  and  concealed  himself  for  the  purpose  of  committing  a 
robbery,  there,  which  he  afterwards  accomplished,  Two  other  persons 
were  present  vvith  him  at  the  time  he  lifted  the  latch  toajssist  him  to  enter^ 
and  the^  screened  him  from,  observation  by  opening  an  umbrefta.  .It  vvaa 
held  by  Gaselee,J.,  and  Gumey,  B.,  that  the  two  were,  in  law,  parties  Um 
the  breaking  and  entering,  and  were  answerable  for  the  robbery  which 
took' place  afterwards,  though  they  were  not  near  the  spot  at  the  tinlie  it 
was  perpetrated.     Jordan's  case,  7  C.  and  P.  432.  (a). 

Where  the,  breaking  is  one  night,  and  the  entering  the  night  aft<3r,  a 
person  present  at  the  breaking,  though  not  present  at  the  entering,  is^  in 
law,  guilty  of  the  whole  oflfence.     Id. 

'  Proof  jff  the  entry.]  It  is  not  sufficient  to  show  a  breaking  only ;.  the 
prosecutor  must  also  prove  an  entry  as  well  as  a  breaking,  and  both  must 
be  in- the  night  and  with  intent  to  commit  a  felony,  otherwise  *it  [  *309  ] 
is  no  burglary.  1  IJale,  P.  C  555.  If  any  part  of  the  body  be  within 
the  house,  hand  or  foot,  this  is  sufficient.  Foster,  108  ;  2  East,  P.  C. 
490.  Thus  where  the  prisoner  cut  a  hole  through  the  wihdow-shutters  of 
the  prosecutor's  shop,  and  putting  his.  hand  through  the  hole,,  took  out 
watches,  &c.,  but  no  other  entry  was  proved,  this  was  held  to  be  burglary. 
Gibbon's  case,  Foster,  108.  So  where  the  prisoner  broke  h  pane  of  glass 
in  the  upper  sash  of  a  window  (which  .was  fastened  in  the  .usual  way  by  > 
latch)  and  introduced  his  hand  within,  for  the  purpose  of  unfastening  the 
latch,  but  while  he  was  cutting  a  hole  in  the  shutter  with  a  centre-bit,  and 
before  ho  could  unfasten  the  latch,  he  was  seized,  the  judges  held  this  to 
be  a  sufficient  entry  to  constitute  a  burglary.  Bailey's  case,  Russ.  and 
Ry.  341  (6);    The  prosecutor  standing  near  the  window  of  his^hop,  ob- 

(a)  Eng.  Com.  L.  Rep.  xxzii.  572.    \b)  1  Eng.  C.  C.  341. 
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nenred  the  prisoner  with  his  finger  against  part  of  the  glass.  The  glass 
fell  inside  by  the  force  of  his  finger.  The  prosecutor  added,  ibs^i  standing 
as  he  did  in  the  street,  he  saw  the  fore-part  of  the  prisoner's  finger  on  the 
shop-side  of  the  glass.  The  judges  ruled  this  a  suflicient  entry.  Davis's 
case,  Russ.  and  Ry.  499  (a).  # 

The  getting  in  at  the  top  of  a  chimney,  as  already  stated,  anfe,  p.  305, 
has  been  held  to  be  a  breaking,  and  the  prisoners'  lowering  himself  down 
tfie  chimney,  though  he  never  enters  the  room,  has  been  held  to  be  an 
entry.     Brice's  case,  Russ.  and  Ry.  451  (6). 

Froof  of  entry — introduction  of  fire-^trms  or  tn^rtifnen/^.]  Where 
no  part  of  the  offender's  body  enters  the  house,  but  he  introduces  an  in- 
strument, whether  that  introduction  will  be  such  an  entry  as  to  constitute 
a  burglary,  depends,  as  it  seems,  upon  the  object  with  which  the  instru- 
ment is  employed.  Thus  if  the  instrument  be  employed,  not  qnerely  for 
the  purpose  of  making  the  entry,  but  for  the  purpose  of  ccMnraitting  the 
contemplated  felony,  it  will  amount  to  an  entry,  as  where  a  man  puts  a 
hook  or  other,  instrument  to  steal,  or  a  pistol  to  kill,  through  a  windpw^ 
though  his  hand  be  not  in,  this  is  an  entry.  1  Hale,  P»  C.  555 ;  Hawk* 
P.  O.  b.  1,  c.  38,  8.  11 ;  2  East,  P.  C.  490. 

But  where  the  instrument  is  used,  not  for  the  purpose  of  committing 
the  contemplated  felony,  but  only  for  the  purpose  of  eflTecting  the  entry, 
the  introduction  of  the  instrument  will  not  be  such  an  entry  as  to  consti* 
tute  burglary.  Thus  where  thieves  had  bored  a  hole  through  the  door 
with  a  centre-bit,  and  part  of  the  chips  were  found  inside  the  house,  by 
which  it  was  apparent  that  the  end  of  cenire-bit  had  penetrated  into  the 
house  ;  yet  as  the  instrument  had  not  been  introduced  for  the  purpose  of 
taking  the  property,  or  committing  any  other  felony,  the  entry  was  ruled 
to  be  incomplete.  Hughes's  case,  2  East,  P.  C.  491 ;  1  Leach,  406  ; 
Hawk.  P.  C.  b.  l,c.  38,  s.  12.  A  glass  sash-window  was  left  closed 
down,  but  was  thrown  up  by  the  prisoners ;  the  inside  shutters  were  fas- 
tened, and  there  was  a  space  of  about  three  inches  between  the  sash  and 
the  shutters,  and  the  latter  were  about  an  inch  thick.  It  appeared  that 
f  ^10]  *^fter  the  sash  had  been  thrown  up,  a  crow-bar  had  been  intro- 
duced to  force  the  shutters,  and  had  been  not  only  within  the  sash,  but 
had  reached  to  the  inside  of  the  shutters,  as  the  mark  of  it  was  found 
there.  On  a  case  reserved,  the  judges  were  of  opinion  that  this  was  not 
bui^lary,  there  being  no  proof  that  any  part  of  the  prisoner's  hand  was 
within  the  window.     Rust's  case,  1  Moody,  C.  C.  iss  (c). 

Proof  (gentry — by  firing  a  gun  into  the  house,]  It  has  been  already 
stated,  that  if  a  man  breaks  a  house  and  puts  a*  pistol  in  at  the  window 
with  intent  to  kill,  this  amounts  to  burglary.  1  Hale,  P.  C.  555,  antCy  p. 
309.  ''  But,"  says  Lord  Hale,  '<  if  he  shoots  wit|iout  the  window,  and 
the  bullet  comes  in,  this  seems  to  be  no  entry  to  make  bursary-— ^ru^ere." 
Hawkins,  however  states,  that  the  discharging  a  loaded  gun  into  a  bouse 
is  such  an  entry  as  will  constitute  burglary ;  Hawk.  P.  C.  b.  1,  c.  38,  s* 
i  1 ;  and  this  opinion  has  been  followed  by  Mr.  East  and  Mr.  Serjt  Rus^ 
sdl,  "  It  seems  difficult,"  says  the  former,  '^  to  make  a  distinction  be- 
tween this  kind  of  implied  entry,  and  that  by  meanl^  of  an  instrument  in- 

(a)  1  Eng.  C.  C.  491>.    (b)  Id.  451.    (o)  8  £ng.  C.  C.  183. 
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trodoc^d  betvreeh  the  window  or  threshold  for  the  purpose  of  ooaimittiii^ 
a  felooj,  unless  it  be  that  the  one  instrument  by  which  the  entry  is  ef» 
fected  is  held  in  the  hand,  and  the  other  is  dischai^d  from  it.  No  such 
distinction,  however,  is  any  where  laid  down  in  terms,  nothing  further  ap- 
pearing than  that  the  entry  must  be  for  the  purpose  of  committing  a  felo- 
ny/' ^  East,  P.  C.  490;  2  Russ.  il.  It  was  ruled  by  Lord  EUenbo- 
rough,  that  a  man  who  from  the  outside  of  a  field  dischai^d  a  gun  into 
k,  so  that  the  shot  must  have  struck  the  soil,  was  guilty  of  breaking  and 
entering  it.     Pickering  v.  Rudd,  4  Campb.  220 ;  i  Stark.  58  (a). 

Proof  of  eniry-^'ConBtructive  entry — hy  one  qf  severalJ]  It  is  not 
necessary  in  all  cases  to  show  an  actual  entry  by  all  the  prisoners ;  ther# 
may  be  a  constructive  entry  as  well  as  a  constructive  breaking.  A.  B. 
and^'C.  come  in  the  night  by  consent  to  break  and  enter  the  house  of  D, 
to  commit  a  felony ;  A.  only  actually  breaks  and  enters  the  house^  B* 
standi  near  the  door,  but  does  not  actually  enter,  C.  stands  at  the  lane's 
end,  or  orchard-gate,  or  field-gate,  or  the  like,  to  watch  that  no  help  come 
to  aid  the  owner,  or  to  give  notice  to  the  others  if  help  comes ;  this  is 
baigiary  in  all,  and  all  are  principals.  1  Hale,  P.  C.  555.  So  where  a 
man  puts  a  child  of  tender  years  in  at  the  window  of  the  house,  and  the 
diild  takes  goods  and  delivers  them  to  A.,  who  carries  them  away,  this 
is  bofglary  in  A.,  though  the  child  that  made  the  entry  be  not  guilty  on 
account  of  its  fnfancy.  Id.  And  so  if  the  wife,  in  the  presence  of  the 
husband,  by  his  threats  or  coercion  break  and  enter  a  house  in  the  night, 
this  is  burglary  in  the  husband,  though  the  wife,  the  immediate  actor,  is 
excused  by  the  coercion  of  her  husband.  Id.  556 ;  and  see  Jordan'a 
ease,  oitfs,  p.  303. 

Proof  of  the  premieee  being  a  mansion*house.]  It  must  be  proved 
*that  the  premises  broken  and  entered  were  either  a  mansion-  [  *3il  ] 
house  or  parcel  of  a  mansion-house.  Every  house  for  the  dwelling  and 
habitation  of  man  is  taken  to  be  a  mansion-house,  wherein  burglary  may 
be  committed.    3  Inst.  64—5 ;  2  East,  P.  C.  491. 

A  mere  tent  or  booth  erected  in  a  market  or  fair  is  not  a  dwelling-house 
for  the  purpose  of  bui^lary.  1  Hale,  P.  C.  557  ;  4  Bl.  Com.  225.  Bjut 
where  the  building  was  a  permanent  one  of  mud  and  brick  on  the  down 
at  Weyhill,  erected  only  as  a  booth  for  the  purposes  of  a  fair  for  a  few 
days  in  the  year,  having  wooden  doors  and  windows  bolted  inside,  it  was 
held  that  as  the  prosecutor  and  his  wife  slept  there  every  night  of  the  fair 
(during  one  of  which  it  was  broken  and  entered),  this  was  a  dwelling- 
noase.     Smith's  case,  coram  Park^  J.,  1  Moody  and  Robinson,  256. 

The  following  cases  were  decided  previous  to  the  7  &  8  Geo.  3,  c.  29^ 
••  18,  which  has  prescribed  what  shall  be  considered  a  dwelling-house  for 
the  purpose  of  burglary  ;  see  posf ,  p.  326. 

The  mere  fact  of  a  building  in  the  neighborhood  of  a  dwelling-house 
being  occupied  together  with  the  dwelling-house,  by  the  same  tenant  (not 
taking  into  considemtion  the  question  of  the  building  being  within  the 
swne  curtilage,  as  to  which  vide  poet,)  will  not  render  the  former  building 
a  duMing'houee  in  point  of  law.    The  prisoner  broke  and  entered  an 

out-house  in  the  possession  of  O.  S.,  and  occupied  by  him  with  his  dwell- 
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ing  house,  but  not  oonpected  therewith  by  any  fence  Inclosing  botli.  The 
judges  Keid  that  the  prisoner  was  improperly  convicted  of  burglary.  •*  The 
cmtfiouse  being  separated  from  the  dwelling-house,  and  not*  within  the 
same  curtilage,  was  not  protected  by  the  bare  fact  of  its  being  occupied 
urith  it  at  the  same  tinie..  Garland's  case,  2  East,  P.  C.  403.  So  where 
a  manufactory  was  carried  oh  in  the  centre  building  of  a  great  pile,  in  the 
wiogs  of  which  several  persons  dwelt,  but  which  had' no  internal  commiv^ 
nication  with  these  wingS;  though  the  roofs  of  all  the  buildings  were  eo^ 
nected,  and  the  entrance  to  all  was  out  of  the  same  comnion  indosare:; 
upon  the  centre  building  being  broken  and  entered,  the  judge's  held  that 
it  could  not  be  considered  as  part  of  any  dwelling-house,  but  a  plaee  for 
carrying  on  a  variety  of  trades,  and  no  parcel  of  the  houses  adjoining,- with 
none  of  which  it  had  any  internal  communication,  nor  wafs  i^  to  be  con- 
sidered as  under  the.  same  roof,  though  the  roof  had  a  connection  with-  the 
roofs  of  the  houses...  Eggington's  case,  2  East^  P.  C  494.  The  bouse  of 
the  prosecutor  was  in  Itigh-street^  Epsom.  .  T.hem  were  two  or  three  lionses 
there^  insulated  like  Middle-row,  Holborn.  -  At  the  back  of  the  houses  was 
a  public  passage  nine  feel  wide.  -Across  the  passage;  opposite  to  his  house, 
were  several  rooms,  used  by  the  prosecutor  for  the.  purposes  of  his  house,. 
viz.  a  kitchen,  a  coach-house,  a  larder,  and  a  brew-house.  Over  the  brew- 
house  a  seirant  boy  always  islept,  but  no  one  else;  and  in  this  room  the 
offence  was  committed.  There  was  no  communication  between  the  dweH- 
ing-hottse  and  these  buildings,  except  a  canopy  or  awning  over  the  com- 
mon passage,  to  prevent  the  rain  from  falling  on  the  victuals  carried  across. 
[  *3i2  ]  Upon  a  case  reserved,  the  judges  were  *of  opinion* that  the  room 
in  question  was  not  parcel  of  the  dwelling-house  in  which  the  prosecutor 
dwelt,  because  it  did  not  adjoin  it,  was  not  under  the  same  roof,  and  had 
no  oommon  fence.  Graham^  B.  dissented,  being  of  opinion  that  it  was 
parcel  of  the  house.  But  all  the  judges  present  thought  that  it  was  a  dis- 
tingljiwelling  of  the  prosecutor;     Westwood's  case,  Russ.  and  Ry.  495  (a). 

hTthe  following,  case,  however,  the  building,  though  not  within  thecur^ 
tilage,  and  having  no  internal  communication,  was  held  to  constitute  part 
of  the  dwelling-house.  The  {H-osecutor,  a  farmer,  had  av^dwelling^faouse 
tn  which  he  lived,  a  stable,  a  cottage,  a  cow-house,  and  bam,  all  in  one 
range  of  bilildings,  in  the  order  mentioned,  and  under  one  roof,  but  they 
were  not  inclosed  by  any  yard  or  wall,  and  had  no  internal  communica- 
tion. Th^  offence  was  cemnriitted  in  the  barn,  and  the  judges  held  this  to 
be  a  burglary,  for  the  barn,  which  was  under  the  same  roof,  was  parcel  <rf, 
and  enjoyed  with  the  dwelling-house.  G.Brown's  case,  2  East,  P.  C. 
493. 

So  in  the  following  case,  the  premises,^broken  and  entered  were  not 
within  the  same  external  fence,  as  the  dwelling-house,  nor  had  they  any 
internal  communication  with  it,  yet  they  were  held  to  be  part  of  it.  The 
prosecutor's  dwelling-house  was  situate  at  the  corner  of  two  streets.  A 
range  of  workshops  adjoining  the  house  at  one  side,  and  standing  in  a  line 
with  the  end  of  the  house,  faced  one  of  the  streets.  The  roof  of  this  range 
was  higher  than  the  roof  of  the  house.  At  the  end  of  this  range,  and  ad- 
joining to  it,  was  another  workshop  projecting  further  into  the  street,  and 
adjoining  to  that  a  stable  and  coach-house  used  with  the  dwelling-house. 
There   was  no  internal  communication  between  the  workshops  and  the 

(fl)  1  Eng.  C.  C.  495. 
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d«elfiiig-ii6u9e,  nor  were  they  sunoanded  bjr  any  external  fence.  Upon 
a'c^se  reserved,  the  judges  were  anaxiimou^y  of  opinion  that  the  work- 
shops Were  parcel  of  the  dwelling'-house.  Chalking's  casey-Rnss.  and  Ry. 
334  fa),  see  also  .Lithgo's  case,  Id.  357  (6). 

la  the  case  dbout  to  be  mentioned,  the  premises  broken  and  .entered 
were  Within  the  cuKilage,  but  without  any  internal  communication  with 
the  dweUin^'-hoose.  It  does  not  appear  whether  the*  decision  proceeded 
upon  the  same  ground  as  the  last  ease,  or  whether  on  the  ground  that  the 
building  in  question  was  ivithin  the  curtilage.  The  prosecutor  had  a  fac- 
tory adjoining  to  his  dwelling-house.  There  was  no  internal  communt- 
catioD,  the  only  way.  from  the  one  to  the  other  (within  the  common  inclo- 
sures)  being  through  an  open  passage  into  the  factory  passage,  which 
eoinmunicated  with  a  lumber-room  in  the  fectory,  from  which  there  was  li 
staircase  which  led  intathe  yarn-room,  where  the  felony  was  t^ommitted. 
On  a  case  reserved,  all  the  judges  held  that  the  room  in  question  was 
properly  described  as  the  dwelling-house  of  the  prosecutor.  Hancock's 
ease,  BjiIbs.  and  Ry.  171  (c):     See  also  Clayburn'^s  eiue^  Id.  360  (d)  (i). 


Prof^  qT  thepreniM€$  being  a  mafmon^umse — oceupdH^nJ]  It  mcttt 
appear  that  the  premises  in  question  were,  at  the.  time  of  the  oflfence,  occu- 
"pied  as  a  dtoeUing^house*  Therefore,  where  a  house  *was  under  [  ^13) 
repair,  and  the  tenant  had  not  entered  into  possession,  but  had  deposited 
some  of  -his  goods  there,  but  no  one  skpt  in  it,  it  was  held  not  to  be  a 
•mansion-house,  so  as  to  make  the  breaking  and  entering  a  burglary. 
Lyon's  case,  1  Leach,  185 ;  2  East,  P.  C.  497.  Nor  will  the  circumstan- 
oes  of  the  prosecutor  having  procured  a  persm  to  sleep  in  the  bouse,  (not 
being  one  of  his  own  family)  for  its  protection,  make  any  difference. .  Thu9 
where  a  house  was  newly  built  and  finished  in  every  respect:  except  the 
■paintiog,  glazing,  a»d  flooring  of  one  garret,  and  a  workmaVwho  was  con- 
stantly  employed  by  the  prosecutor,  slept  in  it  for  the  purpose  of  protecting 
it,  but  no  part  of  the  prosecutor's  domestic  family  had  taken  possession,  it 
was  held  at  the  Old  Bailey,  on  the  authority  of  Lyon'k  case,  (^tipra,^  that 
it  was  not  the  dwelling-house  of  the  prosecutor.  Fuller's  case,  1  Leach^ 
186,  (n.)  So  where  the  prosecutor  took  a  house,  and  deposited  some  of 
his  goods  in  it,  and  not  having  slept  there  himself  procured  two  persons 
(not  his  own  servants)  to  sleep  there  for  the  purpose  of  protecting  the 
goods,  it  was  held  at  the  Old  Baifey ,  that  as  the  prosecutor  had  only  in  fact 
taken  possession  of  the  house  so  far  as  to  deposit  certain  articles  of  his 
trade  therein,  but  had  neither  slept  in  it  himself,  nor  had  any  of  his  ser- 
vants, it  could  not  in  contempkition  of  law  be  called  his  dwelling-hauseL 
Harris's  case,  2  Leach,  701 ;  2  East,  P.  C.  498.  See  also  Hallard's  case, 
coram  BuUer,  J.,  2  Leach,  701  (n.)  Norreg  Thompson's  case,  2  Leach, 
771.  The  following  case,  decided  upon  the  construction  of  the  statute 
12  Anne,  c.  7,  is  also  an  authority  on  the  subject  of  bui^lary.    The  prose- 

,..- ,    I  ■■  ■,,..,  I  .1  ■  ,  ■  n.  ■  ,  I         ^        . 

(I)  The  breaking  open  in  the  nijght  time  of  a  store  at  the  distance  of  twenty  feet  from  a  dwell- 
inff-hoose,  bv^t  not  connected  with  it,  i  s  not  burglary.  People  v.  Parker,  4  Johns.  424 ;  nor 
when  the  only  connection  is  a  fenc^.  State  v.  Ginns,  1  N.  &  M'C.  583.  But  it  has  b^n 
held  that  it  may  be  committed  in  a  house  standing  near  enough  to  the  dwelling-house  to  be 
used  with  it  as  appurtenant  to  it,  or  standing  in  the  same  yard,  whether  the  yard  be  open  or  en- 
closed. State  9.  Twitty,  1  Hay  w.  102.  State  v.  Wilson,  Id.  242.  So  in  a  store  where  there 
is  a  room  communicating  where  a  clerk  sleeps.    Wood's  cose,  5  Rogers's  Rec.  10. 

(a)  1  Eng.  C.  C.  334.    (b)  I  Ibid.  357.    (e)  1  Ibid.  171.    (d)  1  Ibid.  360. 
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cutor,  a  publican,  had  shut  up  hia  house,  which  in  the  day-time  was  totally 
uninhabited,  byt  at  night  a  servant  of  his  slept  in  it  to  protect  the  property 
left  there,  which  was  intended  to  be  spld  to  the  incoming  tenant,  the  pros- 
ecutor having  no  intention  of  again  residing  in  the  house  himself.  On  a 
case  reserved,  the  judges  were  of  opinion,  that  as  it  clearly  appeared  by  the 
evidence  of  the  prosecutor,  that  he  had  no  intention  whatever  to  reside  in 
the  house,  either  by  himself  or  his  servants,  it  could  not  in  contemplation 
of  law  be  considered  as  his  dwelling^iouse,  and  that  it  was  not  such  a 
dwelling-house  wherein  burglary  could  be  committed.  Davies's,  alias 
SUk's  case,  2  Leach,  876  ;  2  East,  P.  C.  499. 

Where  no  person  sleeps  in  the  house,  it  cannot  be  considered  a  dwell- 
iog-bouse.  The  premises  where  the  offence  was  committed  consisted  of 
a  ebop  and  parlor,  with  a  staircase  to  a  room  over.  The  prosecutor  took 
it  two  years  before  the  offence  committed,  intending  to  live  in  it,  but  re- 
mained with  his  mother  who  lived  next  door.  Every  morning  he  went  to 
bis  shop,  transacted  his  business,  dined,  and  staid  the  whole  day  there, 
considering*  it  as  his  home.  When  he  first  bought  the  house  he  had  a 
tenant,  who  quitted  it  soon  afterwards^  and  from  that  time  no  person  had 
dept  in  it.  On  a  case  reserved,  all  the  judges  held  that  this  was  not  a 
dwelling-house.  .  Martin's  case,  Russ.  and  Ry.  108  (a). 

Il  seems  to  be  sufficient  if  any  part  of  the  owner's  family,  as  his  domes- 
tic servants,  sleep  in  the  house.  A.  died  in  his  house.  B.  *his  [''^'SH  ] 
executor  put  servanti  into  it,  who  lodged  in  it,  and  were  at  board  wages,  but 
B.  never  lodged  there  himself.  Upon  an  indictment  for  burglary,  the 
question  was,  whether  this  might  be  called  the  mansion-house  of  B.  ?  The 
court  inclined  to  think  that  it  might,  because  the  servants  lived  there ;  but 
upon  the  evidence  there  appeared  no  breach  of  the  house.  Jones'  case,  2 
East,  P.  C.  499.  ' 

Proof  of  the  premises  being  a  dweUing-house — occupation — tempo* 
rjf  or  permanent,]  A  house  is  no  less  a  dwelling-house,  because  at  cer- 
tain periods  the  occupier  quits  it,  or  quits  it  for  a  temporary  purpose.  '^  If 
A.,"  says  Lord  HalCy  ^^  has  a  dwelling-house,  and  he  and  all  hi^amily  are 
absent  a  night  or  more,  and  in  their  absence,  in  the  night,  a  thief  breaks 
and  enters  the  house  to  commit  felony,  this  is  burglary.  1  Hale,  P.  C. 
556 ;  3  Inst.  64.  So  if  A.  have  two  mansion-houses,  and  is  sometimes 
with  his  family  in  one,  and  sometimes  in  the  other,  the  breach  of  one  of 
them,  in  the  absence  of  his  family,  is  burglary.  Id.  4  Rep.  40  a.  Again, 
if  A.  have  a  chamber  in  a  college  or  inn  of  court,  where  he  usually  lodges 
in  term  time,  and  in  his  absence  in  vacation  his  chamber  or  study  is  broken 
open,  this  is  burglary.  Evans  and  Finche's  case,  Cro.  Car.  473  ;  1  Hale, 
P.  C,  556.  The  prosecutor  being  possessed  of  a  house  in  Westminster,  in 
which  he  dwelt,  took  a  journey  into  Cornwall,  with  intent  to  return,  and 
move  his  wife  and  family  out  of  town,  leaving  the  key  with  a  friend  to 
look  after  the  house.  After  he  had  been  absent  a  month,  no  person  being 
in  the  liouse,  it  was  broken  open,  and  robbed.  He  returned  a  month 
after  iHth  his  family  and  inhabited  there.  This  was  adjudged  burglary, 
by  HoU,  C.  J.,  Trebjfy  J.,  and  four  other  judges.  Murry's  case,  2  East, 
P.  C.  496 ;  Foster,  77. 

In  these  cases  the  owner  must  have  quitted  his  house  animo  revertendi, 

(«)  1  Eng.  C.  C.  108. 
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in  order  to  have  it  still  considered  as  his  mansion,  if  neither  |ie  nor  any 
part  of  his  family  were  in  it  at  the  time  of  the  breaking  and  entering.  3 
East,  P.  C.  496.  The  prosecutor  had  a  house  at  Hackney,  which  he  made 
use  of  in  the  summer,  his  chief  residence  being  in  London.  About  the  latter 
end  of  the  summer  he  removed  to  his  town  house,  bringing  away  a  consid- 
erable part  of  his  goods.  The  following  November  his  house  at  Hackney  wair 
broken  open,  upon  which  he  removed  the  remainder  of  his  furniture,  ex- 
cept a  few  articles  of  little  value.  Being  asked  whether  at  this  time  he  had 
any  intention  of  returning  to  reside,  he  said  he  had  not  come  to  any  settled 
resolution,  whether  to  return  or  not,  but  was  rather  inclined  totally  to  quit 
the  house  and  let  it.  The  burglary  happened  in  the  January  following, 
but  the  court  (at  the  Old  Bailey)  were  of  opinion  that  the  prosecutor  hav- 
ing left  his  hou^e  and  disfurnished  it,  without  any  settled  resolution  to  re- 
turn, but  rather  inclined  to  the  contrary,  it  could  not  be  deemed  his  dwell- 
ing-house.    Nutbrown's  case,  Foster,  77  ;  2  East,  P.  C.  496  (1 ); 

It  seems  that  the  mere  casual  use  of  a  tenement,  as  a  lodging,  or  only 
upon  some  particular  occasion,  will  not  constitute  it  a  dwelling-house.  9 
East,  P.  C.  497.  Where  some  corn  had  been  missed  •out  of  a  [  *915  ] 
barn,  the  prosecutor's  servant  and  anotlier  person  put  a  bed  in  the  bam, 
and  blept  there,  and  upon  the  fourth  night  the  prisoner  broke  and  entered 
the  barn ;  upon  a  reference,  it  was  agreed  by  all  the  judges  that  this 
sleeping  in  the  barn  made  no  difference.  Brown's  case,  2  East,  P.  C.  497. 
So  a  porter  lying  in  a  warehouse,  to  watch  goods,  which  is  only  for  a  par- 
ticular purpose,  does  not  make  it  a  dwelling-house.  Smith's  case,  2  East, 
P.  C.  497. 

As  to  a  wrongful  occupation,  see  Wallis's  case,  aniCy  p.  253. 

Proof  of  the  premises  being  a  dweUing-house — occupation — house 
dividedy  without  internal  communication,  and  occupied  by  sei^erah] 
Where  there  is  an  actual  severance  in  fact  of  the  house,  by  a  partition  or 
the  like,  all  internal  communication  being  cut  ofT,  and  each  part  being  in- 
habited by  several  occupants,  the  part  so  separately  occupied  is  the  dweH- 
ing-house  of  the  person  living  in  it,  provided  he  dwell  there.  If  A.  lets  a 
shop,  parcel  of  his  dwelling-house,  to  B.  for  a  year,  and  B.  holds  it,  and 
works  or  trades  in  it,  but  lodges  in  his  own  house  at  night,  and  the  shop 
is  broken  open,  it  cannot  be  laid  to  be  the  dwelling-house  of  A.,  for  it  was 
severed  by  the  lease  during  the  terra  ;  but  if  B.  or  his  servant  sometimes 
lodge  in  the  shop,  it  is  the  mansion-house  of  B.,  and  burglary  may  be  com- 
initted  in  it.     1  Hale,  P.  C.  557.     Vide  Sefton's  case,  infra. 

The  prosecutors,  Thomas  Smith  and  John  Knowles,  were  in  partner- 
ship, and  lived  next  door  to  each  other.  The  two  houses  had  formerly 
been  one,  but  had  been  divided,  for  the  purpose  of  accommodating  the 
families  of  both  partners,  and  were  now  perfectly  distinct,  there  being  no 
communication  from  one  to  the  other,  without  going  into  the  street.  The 
house-keeping,  servants'  wages,  &g.  were  paid  by  each  partner  respee- 
tively,  but  the  rent  and  taxes  of  both  the  houses  were  paid  jointly  out  of 
the  partnership  fund.     The  offence  was  committed  in  the  house  of  the 


resi 


(1)  Bargiarj  may  be  committed  in  a  house  in  the  city,  in  which  the  prosecutor  intended  to 
iide  on  his  return  from  his  summer  residence  in  the  country,  and  to  which  on  going  into 
the  country,  he  had  removed  his  furniture  from  his  former  residence  in  town ;  though  neither 
the  prosecutor  nor  his  family  had  ever  lodged  in  the  house,  in  which  the  crime  is  charged  to 
have  been  committed,  but  merely  visited  it  occasionally.    Commonwealth  v.  Brown,  3Mwle| 


207. 
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*  •       .  •     .  ■■-•.'•■■  •  _ 

prosecutor.  SNth*  Oa  tlie  trial..before  Eyre^  C. B-  and  Ggvld^i.,  at  i\t^ 
Old  Bailey,  it  wapobjected  that  the  burglary  ought  to  Have  becn.taici  to 
be  ih.tfeo  dwellingrbou^e  of  the  prosecutor  Smith  only  ;  ahd  of  thtsoptirr 
ion  was  the  couit.  Hqrtha  Joqe^s^a  .case,  1  Leach,  537  ;  2  East,  P.  C. 
504,.  But  it  is  otherwise  where  there  is  an  internal cohamunication..  .Thus 
where  a  man  jet  part  brhis.housej  including  his. shop,  to  his  son,  and  there 
u^is.aldistinct  entrance  into  Ihe  part  §o  let^  but  a  passagp  fro«i  the  sop ^s 
part,  led  to  the  father's  cellars,  and  they  were  open  to  th^  father's  part  of 
the  house,  and  the  son  never  slept  in  the  part  so  )et  to  \\vaxy  the.  prisoner 
being  convicted  .of  a  burglary  in  the  ^hop,  laid  as  .the  dwelling-house*  of 
th6  father,  the  conviction  was  held  by  the  judges  to  be  right,  it  being  luir 
<]er  the  same  toof,  part  of  the  same  house,  and  communicating  iiiternally. 
But  it  was  thought  to  be  a  case  of  muth  nicety.  SeftonVcase,  2  Rusaell, 
J4  ;.Russ.  and  Ry.  203  (a). 

Chanibers  in  the  inns  of  court  are  to  all  purposes  considered  as  distinct- 
•dwelling-houseS;  and  therefore  whether  the  owner  happens  to  enter  at  the 
:same  outer  door  or  not,  will  make  no  manner  of  difference.  Tl\e  sets  are 
f  *316  ]  often  held  under  distinct  titles,  and  are,  in  "^their  natures  and  mau- 
nder of  occupation,  as  unconnected  with  each  other,  as  if  they^were  under 

separate,  roofsl"    2  East,  P.  C.  505;  1  Hale,  P.  C.  556. 

.   .  ,  •  •       * 

*•  Proof  of  the  prttnises  oeing  a  dwelling-'hou8e:^occupatiQn— house  di\ 
vided,  ivUhout  interned  communication^  but  all  ocaspied .byi  the\sOfM 
person.]  W^  have  seen,  that  where  a  house  is  divided,  and  there  is  no 
internal  communication  between  the  two  parts,  which  are  occupied  by  sep- 
arate tenants,  each  part  is  to  be  considered  as. the  dwelling*house  of  the 
tenant  living  in  it.  Ante,  p.  315.  But  where  a  house  is  thus  severed, 
<atHl  the  owner  dwells  in  one  part  of  it  only,  and  the  other  part  is  broken 
^nd  entered  In  the  night ;  whether  this  .shall  be  deemed  a  burglary  seems 
a  question  of  much  nicety.  According  to  the  authorities,  before  the  late 
statute  7  and  8  Geo.  4,  c*  29,  s.  13,  (see  post^  p.  326J  it  was  held, to  be 
burglafy..  In  the  following  case,  the  , severed  part  .of  th^  premises  had  . 
beeVi  let  to  another  person,  but  that  circumstance  was  held  tp  make  no  dif- 
ference,, and  the  tenant  of  the  other  part  was  held  to  be  the  tenapt  of  .the 
whole,  there  being  the  isame  outer  door. 

.  The  prosecutor  was  the  owner  of  a  house,  in  which  he  resided,  and  tp 
fwhich  house  there  was  a  shop  adjoining,  built  close  to  the  housed  There 
«vas  no  internal  communication  between  the  house  and  the  shop,,  the  only 
door  of  the  latter  being  in  the  court-yard  before  the  house,  which  yard 
was  inclosed  by  a  brick  wall,  including  the  house  and  shop.  The  prose- 
cutor let  the  shop,  together  with  some  apartments  in  the  house/ to.  one 
Hill,  from  year  to  year.  -There  was  only  one  common  door  to  the  house, 
which  communicated  as  well  to  the  prosecutor's  as  to  Hill's  apartments. 
The  burglary  was  committed  in  the  shop.  On  a  case  reserved,  the  judgea^ 
were  all  of  opinion  that  the  shop  was  rightly  laid  to  be  the  dwelliog-hoose 
of  the  prosecutor,^  who  inhabited  in  one  part,  there  being  but  one  outer 
door,  especially  as  it  was  within  one  curtilage,  or  fence ;  and  that  the  shop, 
being  let  with  a  part  of  the  house  inhabited  by  Hill,  still  continued  to  be  a 
part  of  the  dwelling-house  of  the  prosecutor,  though  there  was  no  internal 
communication  between  them.     But  it  was  admitted,  that  if  the  shop  bad 
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been  let  by  itself,  Hill  not  dwelling  therein,  burglary  could  not  have  been 
committed  in  it,  for  then  it  would  have  been  severed  from  the  house. 
Gibson's  case,  2  East,  P.  C.  508.  This  dedsion  was  acted  upon  by  Hol-^ 
rcydf  J,  in  the  following  case.  The  prisoner  entered  a  loft,  beneath  which 
were  four  apartments,  inhabited  as  a  dwelling-house,  but  which  did  not 
communicate  with  the  loft  in  any  manner.  On  the  side  of  the  house  was 
a  shop,  which  was  not  used  as  a  dwelling-house,  and  which  did  not  com- 
municate with  the  four  chambers.  Between  this  shop  and  the  loft  there 
was  a  comRfiunication,  by  means  of  a  ladder.  The  dwelling-house  and 
the  shop  both  opened  into  the  same  fold.  Holroydy  J.,  on  the  authority 
of  Gibson's  case,  supra,  held  the  loft  to  be  a  dwelling-house.  Thomp- 
son's case,  1  Lewin,  C.  C.  32. 

It  does  not  dearly  appear  in  Gibson's  case,  whether  the  shop  was 
^^nsidered  to  be  part  of  the  dwelling-house,  strictly  speaking,  [  ^17  ] 
(in  the  same  manner  as  if  it  had  been  any  of  the  other  apartments,)  or 
whether  it  was  only  taken  to  be  part  of  the  dwelling-house  as  being  with- 
in the  same  curtilage  or  fence,  the  judges  using  the  expression,  '^  especial- 
ly as  it  was  within  one  curtilage  or  fence."  If  it  was  decided  upon  the 
latter  ground,  it  would  now,  since  the  7  and  8  Geo.  4,  c.  29,  s.  13,  be  a 
4|ue8tioo  how  far  the  shop  would  be  considered  a  part  of  the  dwelling- 
hooee,  there  being  no  communication  between  the  two.  According  to  t& 
caoe  4if  Burrowes,  1  Moody,  C.  C.  274  (a),  posiy  p.  326,  in  which  the 
judges  were  divided,  seven  to  five,  the  shop  would  still  be  considered  as 
part  of  the  dwelling-house. 

Pro^  4(f  the  premius  being  a  dweUing-houee-'-accupaiion — where 
there  is  an  internal  canununieation,  but  the  parts  are  occupied  by  seue- 
rai  under  different  titles.]  Although  in  the  case  of  lodgers  and  inmates, 
who  hold  under  one  general  occupier,  the  whole  of  the  house  continues 
to  be  his  dwelling-house,  if  there  be  an  internal  communication,  and  the « 
parties  have  a  common  entrance,  vide  if\fra,^yei  it  is  otherwise  where  sev- 
eral parts  of  a  building  are  let  under  distinct  leases.  The  olli^ner  of  a 
dwelling-house  and  ware-house  under  the  same  roof,  and  communicating 
internally,  let  the  house  to  A.  (who  lived  there),  and  the  ware-house  to 
A.  and  B.,  who  were  partners.  The  communication  between  the  house 
and  ware-house  was  constantly  used  by  A.  The  offence  was  committed 
in  the  ware-house,  which  was  laid  [to  be  the  dwelling-house  of  A.  On 
a  case  reserved,  the  judges  were  of  opinion  that  this'was  wrong,  A.  hold- 
ing the  house  in  which  he  lived  under  a  demise  to  himself  done,  and  the 
ware-house  under  a  distinct  demise  to  himself  and  B.  Jenkins'  case, 
Russ.  and  Ry.  244  (b). 

Proof  of  the  premises  being  a  dweUing-house — occupation — by  lodg- 
ers.] Where  separate  apartments  were  let  in  a  dwelling-house  to  lodgers, 
k  seems  formerly  to  have  been  doubted  whether  they  might  not  in  all 
cases  be  described  as  the  mansion-house  of  the  lodgers.  2  East,  P.  C. 
505,  Hawk^  P.  C.  b.  1,  c.  38,  s.  13,  14.  But  the  rule  is  now  taken  to 
be,  according  to  the  opinion  of  Kelynge  (p.  84),  that  if  the  owner^  who 
lets  out  apartments  in  his  house  to  other  persons,  sleeps  under  the  same 
roof,  and  has  but  one  outer  door,  common  to  himself  and  his  lodgers,  such 
lodgers  afB  only  inmates,  and  all  their  apartments  are  parcel  of  the 
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dwelling-house  of  the  owner.  But  if  the  owner  do  not  lodge  in  the  same 
house,  or  if  he  and  his  lodgers  enter  by  different  outer  doors,  the  apart- 
ments so  let  are  the  mansion,  for  the  time  being,  of  each  lodger  respeo 
lively.  And  accordingly  it  was  so  ruled  by  HoU,  C.  J.  at  the  Old  Bailey, 
in  1701,  although  in  that  case  the  rooms  were  let  for  a  year,  under  a 
rent,  and  Tanner,  an  ancient  clerk  in  court,  said  that  this  was  the 
constant  course  aiid  practice.     2  East,  P.  C.  505,  1  Leach,  90.. (n.) 

Where  one  of  two  partners  is  the  lessee  of  a  shop  and  house,  and 
[/^31S]  *the  other  partner  occupies  a  room  in  the  house,  he  is  only  re- 
garded as  a  lodger.  Morland  and  Gutteridge  were  partners ;.Morland 
was  the  lessee  of  the  whole  premises,  and  paid  all  the  rent  and  t^xes  for 
the  same.  Gutteridge  had  an  apartment  in  the  house,  and  allowed  Mor- 
land a  certain  sum  for  board  and  lodging,  and  also  a  certain  proportion 
of  the  rent  and  taxes  for  the  shop  and  ware-houses.  The .  burglary  was 
committed  in  the  shop,  which  was  laid  to  be  the  dwelling-house  of  Mor- 
'  land,  and  the  judges  held  the  description  right.  Parmenter's  case,  1 
.  Leach,  537  (n.) 

•  In  the  following  cases,  the  apartments  of  the  lodger  were  held  to  he  his 
.dwelling-house.  The  owner  let  the  whole  of  a  house  to  different  lodgers. 
The  prosecutor  rented  a  room  on  the  first  floor,  a  shop  and  parlor  on 
/  the^ound  floor,  and  a  cellar  underneath  the  shop  at  12/.  '10^.  a-year. 
The  owner  took  back  the  cellar,  to  keep  lumber  in,  for  which  he  allowed 
a  rebate  of  40s.  a-year.  The  entrance  was  into  a  passage,  by  a  doOr 
from  the  street,  and  on '  the  side  of  the  passage  one  door  opened  into  the 
ishop,  and  another  into  tiie  parlor,  and  beyond  the  parlor  was  the  stair- . 
case  which  led .  to  the  upper  apartments.  The  shop  and  parlor  doors 
were  broken  open,  and  the  judges  determined  that  these  rooms  were' pro- 
perly laid  to  be  the  dwelling-house  of  the  lodger,{for  it  could  not  be  call- 
ed*the  -mansion  of  the  owner,  as  he  did  not  inhabit  any  part  of  it,  biit  only 
rented  the  cellar  for  the  purpose  before  hnentioned.  Rogers'  case,  1. 
Leach,  89,  428,  2  East,  P.  C.  506,  507  ;  Hawk.  P.  C.  b.  1,  c.  38,  s.  29. 

The  house  in  which  the  offence  was  committed  belonging  to  one  Nash, 
who  did  not  live  in  .any  part  of  it  hifnself,  but  let  the  whole  of  it  out  in 
separate  lodgings  from  week  to  week.  John  Jordan,  the  prosecutor,  had 
two  rooms,  viz.,  a  sleeping-room,  and  a  workshop  in  the  garret,  Which  he 
rented  by  the  week  as  tenant  at  will  to  Nash.  The  workshop  was  bro- 
ken and  .entered  by  the  prisoner.  Ten  judges,  on  a  case,  reserved,  were 
unanimously  of  opinion,  that  as  Nash,  the  owner  .of  the  house,  did  not  in- 
habit any  part  of  it,  the  indictment  properly  charged  it.  to  be  the  dwelling- 
house  of  Jordan.  €arreirs  case,  1  Leach,  237,  429,  2  East,  P.  C.*506. 
'  The  prisoner  was  indicted  under  the  3  and  4  Wm.  and  M.  c.  9,  s.  1 ,  for 
breaking  and  entering  a  dwelltng-bouse,  and  stealing  therein.  The  house 
was  let  out  to  three  families,  who  occupied  the.  whole.  There  was  only 
one  outer  door,  common  to  all  the  inmates.  J.  L.  (whose  dwelling-house 
it  was  laid  to^  be)  rented  a  parlor  on  the  ground-floor,  and  a  single 
room  up  one  pair  of  stairs,  where  he  slept.  The  judges  were  of  opinion 
that  the  indictment  rightly  charged  the  room  to  be  the  dwelling-house  of 
J.  L.     Trapshaw's  case,  I  Leach,  427,  2  East,  P;  C.  506;  780. 

It  follows,  from  the  principle  of  the  above  cases,  that  if  a  man  lets  out 
part  of  his  house  to  lodgers^  and  continues  to  inhabit  the  rest  himself,  if 
he  breaks  open  the  apartment  of  a  lodger,  and  steals  his  goods,  it  is  felo- 
ny only,  and  not  a  burglary,  for  it  cannot  be  burglary  to  break  open  his 
own  house.    2  East,  P.  C.  506  ;  Kel.  84. 
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*Proof  of  the  premises  being  a  dweUing^Jumse — -occupation — by 
wife  or  fwmUy.']  The  actual  occupation  of  the  premises  by  any  part 
of  the  prosecutor's  domestic  family,  will  be  evideuce  of  Us  being  his 
dVvelling^house.  The  wife  of  the  prosecutor  had  &r  many  years  lived 
separate  from  her  husband.  When  she  was  about  to  take  the  house,  in 
which  the  offence  was  afterwards  committed,  the  lease  was  prepared  in 
her  husband's  name,  but  he  refused  to  execute  it,  saying  he  would  have 
nothing  to  do  with  it,  in  consequence  of  which,  she  agreed  with  the  land- 
lord herself,  and  constantly  paid  the  rent  herself.  Upon  an  indictment 
for  breaking  open  the  house,  it  was  held  to  be  well  laid  to  be  the  dwelling- 
house  of  the  husband.  Farre's  ease,  Kel.  43,  44,  45.  In  a  similar  case, 
where  there  was  the  additional  fact,  that  the  wife  had  a  separate  property 
vested  in  trustees,  the  judges  were  clear  that  the  house  was  properly  laid 
to  be  the  dwelling-house  of  the  husband.  It  was  the  dwelling-house  of 
some  one.  It  was  not  the  wife's ;  because,  at  law,  she  could  have  no 
property :  it  was  not  the  trustees',  because  they  had  nothing  to  do  with 
it;  it  could  then  only  be  the  husband's.  French's  case,  Russ.  and  Ry. 
491  (a).  So  where  the  owner  of  a  house,  who  had  never  lived  in  it,  per- 
mitted his  wife,  on  their  separation,  to  reside  there,  and  the  wife  lived 
there  in  adultery  with  another  man,  who  paid  the  expenses  of  housekeep- 
ing, but  neither  rent  nor  taxes,  this  was  held  by  the  judges  to  be  properly 
described  as  the  dwelling-house  of  the  husband.  Wilford's  case,  Russ. 
and  Ry.  517  (6)  ;  and  see  Smyth's  case,  5  C.  and  P.  S03  (c). 

Proof  of  the  premises  being  a  dwelling-house — occupation — by  clerks 
and  agents  in  public  offices,  companies,  fyc]  An  agent  or  clerk  em- 
ployed in  a  public  office,  or  by  persons  in  trade,  is  in  law  the  servant  of 
those  parties,  and  if  he  be  suffered  to  reside  upOn  thOs  premises,  which 
belong  to  the  government,  or  to  the  individuals  employing  him^  the 
premises  cannot  be  described  a»  his  dwelling-house.  Three  persons  were 
indicted  for  breaking  the  lodgings  of  Sir  Henry  Hungate,  at  Whitehall ; 
and  the  judges  were  of  opinion,  that  it  should  have  been  laid  to  be  the 
King's  mansion-house  at  Whitehall.  William's  case,  1  Hale,  P.  C.  522, 
527.  The  prisoner  was  indicted  for  breaking  into  a  chamber  in  Somerr 
set-house,  and  the  apartment  was  laid  to  be  the  mansion-house  of  the 
person  who  lodged  there ;  but  it  was  held  bad,  because  the  whole  house 
belonged  to  the  Queen-mother.  Burgess's  case,  Kel.  27.  The  prisoner 
was  indicted  under  the  12  Anne,  c.  7,  for  stealing  a  gold  watch  in  the 
dwelling-house  of  W.  H.  Bunbury,  Esq.  The  house  was  the  invalid 
office,  at  Chelsea ;  an  office  under  government.  The  ground-floor  was 
used  by  the  paymaster-general,  for  the  purpose  of  conducting  the  business 
relating  to  the  office.  Mr.  Bunbury  occupied  the  whole  of  the  upper 
part  of  it ;  but  the  rent  and  taxes  of  the  whole  were  paid  by  government. 
The  court  (at  the  Old  Bailey)  held  that  it  was  not  the  dwelling-house  of 
Mr.  Bunbury.  Peyton's  case,  1  Leach,  324,  2  East,  P.  C.  501.  The 
prisoner  was  indicted  for  burglary  in  the  mansion-house  of  Samuel 
♦Story.  It  appeared  that  the  house  belonged  to  the  African  [  *320  ] 
Company,  and  that  Story  was  an  officer  of  the  company,  and  had  sepa* 
rate  apartments,  and  lodged  and  inhabited  there.  But  Holt,  C.  J.,  Tracy, 
J.,  and  Bury,  B.,  held  this  to  be  the  mansion-house  of  the  company,  for 

(«)  1  Eng.  C.  C.  491 .     (A)  Id.  517.     (e)  Eng.  Com.  L.  Rep.  xxiv.  379. 


220  Burglary. 

though  an  aggregate  corporation  cannot  be  said  to  inhabit  any  where,  jet 
they  may  have  a  mansion-house  for  the  habitation  of  their  servants. 
Hawkins'  case,  2  East,  P.  C.  501,  Foster,  38.  So  it  was  held  with  re- 
gard to  the  dwelling-house  of  the  East  India  Company,  inhabited  by  their 
servants.  Picket's  case,  2  East,  P.  C.  501.  The  prisoner  was  indicted 
for  breaking  and  entering  the  house  of  the  master,  fellows,  and  sclidars 
of  Bennet  College,  Cambridge.  The  fact  was,  he  broke  into  the  buttery 
of  the  collie,  and  there  stole  some  money,  and  it  was  agreed  by  all  the 
judges  to  be  burglary.  Maynard's  case,  2  East,  P.  C.  501.  The  gover- 
nor of  the  Birmingham  workhouse  was  appointed  under  contract  for  seven 
years,  and  had  the  chief  part  of  the  house  for  his  own  occupation  ;  but 
the  guardians  and  overseers  who  appointed  him,  reserved  to  themselves 
the  use  of  one  room  for  an  office,  and  of  three  others  for  store  rooms. 
The  governor  was  assessed  for  the  house,  with  the  exception  of  these 
rooms.  The  office  being  broken  open,  it  was  laid  to  be  the  dweffing**houfle 
of  the  governor  ;  but  upon  a  case  reserved,  the  judges  held  the  descrip- 
tion wrong.     Wiison^s  case,  Russ.  and  Ry.  115  (a). 

The  following  case  appears  to  be  at  variance  with  previous  authorities, 
and  it  may  be  doubted  whether  it  is  to  be  considered  as  law.  The  prose- 
cutor, dyhrester,  kept  a  blanket  warehouse,  in  Goswell  street,  and  resided 
with  bis  family  in  the  house  over  the  warehouse,  which  was  on  the  ground- 
floor,  and  consisted  of  four  rooms;  the  second  of  which  was  the  room 
broken  open.  There  was  an  internal  door  between  the  warehouse  and 
the  dwelling-house.  The  blankets  were  tlie  property  of  a  company  of 
blanket  manufacturers  at  Witney,  in  Oxfordshire,  none  of  whom  ever 
slept  in  the  house.  The  whole  rent,  both  of  the  dweffif^-house  and 
warehouse,  was  paid  by  the  company,  to  whom  Sylvester  acted  as  servant 
or  agent,  and  received  a  consideration  for  his  services  from  them,  part  of 
which  consideration  he  said  was  his  being  permitted  to  live  in  the  bouse 
rent  free.  The  lease  of  the  premises  was  in  the  company.  The  eourt 
(Oraham,  B.,  and  Grosty  J.,)  were  clearly  of  opinion  that  it  was  rightly 
charged  to  be  the  dwelling-house  of  Sylvester ;  for  though  the  lease  of 
the  house  was  held,  and  the  whole  rent  reserved  paid  by  the  company  in 
the  country,  yet,  as  they  had  never  used  it  in  any  way  as  their  habitation, 
it  would  be  doing  an  equal  violence  to  language  and  to  common  sense  to 
consider  it  as  their  dwelling-house,  especially,  as  it  was  evident  that  the 
only,  purpose  in  holding  it  was  to  furnish  a  dwelling  to  their  agent,  and 
ware-rooms  for  the  commodities  therein  deposited.  It  was  the  means  by 
which  they  in  part  remunerated  Sylvester  for  his  agency,  and  was  precisely 
the  same  thing  as  if  they  had  paid  him  as  much  more  as  the  rent  would 
amount  to,  and  he  had  paid  the  rent*  The  bargain,  however,  the  court 
[  *321  ]  observed,  took  another  *shape.  The  company  preferred  payii^ 
the  rent  of  the  whole  premises,  and  giving  their  agent  and  bis  family  a 
dwelling  therein  towards  the  salary  which  be  was  to  receive  from  thenn 
It  was,. therefore,  essentially  and  truly,  the  dweUing  of  the  person  who 
occupied  it.  The  punishment  of  burglary  was  intended  to  protect  the 
actual  occupant  from  the  terror  of  disturbance  during  the  hours  of  dark- 
ness and  repose ;  but  it  wouM  be  absurd  to  suppose  that  that  terror  which 
is  of  the  essence  of  this  crime,  could,  from  the  breaking  and  entering  in 
this  case,  have  produced  an  effect  at  Witney.  Maigetts's  case,  2  Leiuch, 
930. 

(a)  1  Kng.  C.  C.  115. 
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Et  fatti  been  ^obierred,  that  the  aeeuracy  of  the  reason  given  in  tlie  abov« 
jttdgneiit  wilb  r^ard  to  protecting  the  actual  occttpaitt,  may,  perhaps,  be 
questionable.  Tlie  punishment  of  burglary  will  attach  equally,  and  the 
actual  occupant  wiH  not  be  less  protected,  though  the  offence  should  be 
laid  in  dM  indictment  as  committed  in  the  dwelling-house  of  the  real  own- 
er. And  with  respect  to  the  terror  in  this  case,  not  having  affected  the 
company  at  Witney,  the  same  might  have  been  said  of  the  terror  to  the 
East  India  Company  or  the  African  Company,  in  the  cases  of  burglary  in 
their  bouses ;  aiUe^  p.  820.  In  the  course  of  this  case,  Mr.  Justice  Orose 
inqiured  if  there  had  not  been  a  prosecution  at  the  Old^Bailey  for  a  bur- 
glary in  some  of  the  balls  of  the  city  of  London,  in  which  it  was  clear 
that  no  part  of  the  corporation  resided  ;  but  in  which  the  clerks  of  the 
company  generally  lived  ;  and  Mr.  Knapp  informed  the  court  that  his  fa- 
ther was  clerk  to  the  Haberdashers'  Company,  and  resided  in  the  hall 
which  was  br<Aen  open,  and  in  that  case  the  court  held  it  to  be  his  fa- 
ther's house.    2  Leach,  931  (n.) 

Maigett's  case,  however,  appears  to  be  supported  by  a  very  hte 
decision.  The  prosecutor  was  secretary  to  the  Norwich  Union  Insu- 
rance Company,  and  lived  with  his  family  in  the  house  used  as  the  of- 
fice of  the  company,  who  paid  the  rent  and  taxes.  The  burglary  was 
in  breaking  into  a  roqm  used  for  the  business  of  the  company.  The  re- 
corder, on  the  authority  of  Margett's  case,  and  the  case  of  the  clerk  of 
the  Haberdashers'  Company  there  mentioned,  thought  the  indictment  cor- 
rect, but  reserved  the  point  for  the  judges,  who  were  of  opinion  that  the 
house  was  rightly  described  as  the  prosecutor's^  since  he,  his  family,  and 
servants  were  the  only  persons  who  dwelt  there ;  and  they  only  were  liable 
to  be  disturbed  by  a  burglary.  Though  their  lordships  would  not  say 
that  it  might  not  have  been  described  as  the  company's  house,  they  thought 
it  might,  with  equal  propriety,  be  described  as  the  prosecutor's.  Witt's 
case,  1  Moody,  C.  C.  248  (a). 

Proof  of  the  premUes  being  a  dtoeUing'hou8e-'''4>ccupation — &y  «er* 
tMmls  occupying  as  9uch.\  Where  a  servant  occupies  a  dwelUng-house, 
or  apartments  therein,  as  a  servant,  his  occupation  is  that  of  his  master, 
and  the  house  is  the  dwelling-house  of  the  latter.  But  it  is  otherwise, 
where  the  servant  occupies  suo  jure  as  tenant.  Thus,  apartments  in  the 
king's  palaces,  or  in  the  houses  of  noblemen,  *for  their  stewards  [  *^22  ) 
and  chief  servants,  can  only  be  described  as  the  dwelling-house  of  the 
king  or  nobleman.  Kel.  27  ;  1  Hale,  P.  C.  522,  527.  Graydon,  a  far- 
mer, had  a  dwelling-house  and  cottage  under  the  same  roof,  but  they  were 
not  inclosed  by  any  wall  or  court-yard,  and  had  no  internal  communica- 
tion. Trumbull,  a  servant  of  Graydon,  and  his  family,  resided  in  the 
cottage  by  agreement  with  Graydon,  when  he  entered  his  service.  He 
paid  no  rent,  but  an  abatement  was  made  in  his  wages  on  account  of  the 
cottage.  The  judges  {BuUer  dub.)  held  that  this  was  no  more  than  a 
license  to  Trumball  to  lodge  in  the  cottage,  and  did  not  make  it  his  dwell- 
ing-house.    Brown's  case,  2  East,  P.  C.  501. 

The  prosecutors  were  partners  as  bankers,  and  also  as  brewers,  and 
were  the  owners  of  the  house  in  question,  used  in  both  concerns.  There 
were  three  rooms  with  only  one  entrance  by  a  door  from  the  street     No 
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• 
one  slept  in  these  rooms.  The  upper  rooms  of  the  house  were  inhabited 
by  one  John  Stevenson,  the  cooper  employed  in  the  brewing  concern. 
Hef  was  paid  half  a  guinea  a-week,  and  permitted  to  have  these  rooms  for 
the  use  of  himself  and  family.  There  was  a  separate  entrance  from  the 
street*  to  these  rooms.  There  was  no  communication  between  the  upper 
and  lower  floor,  except  by  a  trap-door  (the  key  of  which  was  left  with 
Stevenson)  and  ladder,  not  locked  or  fastened,  and  not  used.  Stevenson 
was  assessed  to  the  window-tax  for  his  part  of  the  premises,  but  the  tax 
was  paid  by  his  masters.  It  being  objected  tliat  the  place  where  the  bur- 
glary was  committed  was  not  the  dwelling-house  of  the  prosecutors,  the 
point  was  reserved,  when  eight  of  the  judges  thought  that  Stevenson  was 
not  a  tenant,  but  inhabited  only  in  the  course  of  his  service.  Four  of  the 
judges  were  of  a  contrary  opinion.  Lord  EUenborough,  C.  J.,  said-*- 
**  Stevenson  certainly  could  not  have  maintained  trespass  against  his  em- 
ployers if  they  had  entered  these  rooms  without  his  consents  Does  a 
gentleman  who  assigns  to  his  coachman  the  rooms  over  his  stables,  there- 
by make  him  a  tenant?  The  act  of  the  assessors,  whether  right  or  wrong 
in  assessing  Stevenson  for  the  windows  of  the  upper  rooms,  can  make  no 
difference,  nor  is  it  material  in  which  of  the  two  trades  the  prosecutors 
carried  on,  Stevenson  was  servant,  for  the  property  in  both  partnerships 
belonged  to  the  same  persons.  As  to  the  severance,  the  key  of  the  trap- 
door was  left  with  Stevenson,  and  the  door  was  never  fastened,  and  it  can 
make  no  difference  whether  the  communication  between  the  upper  and 
lower  rooms  was  through  a  trap-door  or  by  a  common  staircase."  Stock's 
case,  2  Leach,  1015,  2  Taunt.  339,  1  Russ.  and  Ry.  185  (a) ;  see  Flan- 
nagan's  case,  Russ.  and  Ry.   187  (b),  infra. 

In  order  to  render  the  occupation  of  a  servant  the  occupation  of  the 
master,  it  roust  appear  that  the  servant  is,  properly  speaking,  such,  and 
not  merely  a  person  put  into  the  house  for  the  purpose  of  protecting  it. 
The  prosecutor  left  the  dwelling-house,  keeping  it  only  as  a  warehouse 
and  workshop,  without  any  intention  of  again  residing  in  it.  In  conse- 
quence of  his  thinking  it  not  prudent  to  leave  the  house  without  some  one 
[  *323  ]  in  it,  two  women,  employed  by  *him  as  workwomen  in  his  busi- 
ness, and  not  as  domestic  servants,  slept  there  to  take  care  of  the  house, 
but  did  not  take  their  meals  there  or  use  the  house  for  any  other  purpose 
than  that  of  sleeping  there.  Upon  an  indictment  for  stealing  goods  to 
the  amount  of  more  than  409.  in  the  dwelling-house  of  the  prosecutor,  the 
judges  held  that  this  could  not  be  considered  his  dwelling-house.  Flan- 
nagan's  case,  Russ.  and  Ry.  187.  It  is  difficult  to  distinguish  this  case 
from  that  of  R,  v.  Stock,  2  Leach,  1015,  supra,  which  received  an  oppo- 
site decision. 

Still,  though  the  object  of  the  owner  of  the  house  in  putting  in  his  ser- 
vants be  to  protect  his  property  only,  yet  if  they  live  there,  their  occupa- 
tion will  be  deemed  his  occupation,  and  the  house  may  be  described  as 
his  dwelling-house.  The  shop  broken  open  was  part  of  a  dwelling-house 
which  the  prosecutor  had  inhabited.  He  had  left  the  dwelling-house  and 
never  meant  to  live  in  it  again,  but  retained  the  shop  and  let  the  other 
rooms  to  lodgers  ;  after  some  time  he  put  a  servant  and  his  family  into 
two  of  the  rooms,  lest  the  place  should  be  robbed,  and  they  lived  there. 
Upon  a  case  reserved,  the  judges  thought  that  putting  in  a  servant  and  his 
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feraily  to  IwCy,  very  different  from  putting  tbem  in  merely  to  sleep,  and 
that  this  was  still  to  be  deemed  the  prosecutor's  house.  Gibbon's  case,  2 
Russ.  19.  J.  B.  worked  for  one  W.,who  did  carpenter's  work  for  a  pub* 
lie  company,  and  bad  put  J.  B.  into,  the  bouse  in  question  to  take  care  of  it 
and  of  some  mills  adjoining,  J.  B.  receiving  no  more  wages  after  than  be- 
fore he  went  to  live  in  the  house  ;  it  was  held  that  the  house  was  not 
rightty  described  a$  the  house  of  J.  B.     Rawlins'  case,  7  C.  and  P.  150  (a). 

Proof  of  the  premises  being  a  dwelling-house — occupaiion — by  ser^ 
vants — as  tenants,]  Where  a  servant  occupies  part  of  .the  premises  be- 
longing to  his  -master,  not  as  in  the  cases  above  mentioned,  ante,  p.  32 1, 
in  the  capacity  of  servant,  but  in  ths  character  of  tenant,  the  premises 
must.be  described  as  his  dwelling-house.  Greaves  and  Co.  bad  a  bouse 
and  building,  where  they  carried  on  their  trade.  Mpttran,  their,  wieire- 
houseman,  lived  with  his  family  in  the  house,  and  paid  ill,  per  annum  for 
rent  and  coals  (the  house  alone  being  worth  20^  per  annum).  Greavev 
and  Co.  paid  the  rent  and  taxes.  The  judges  were  of  opinion  that  this 
could  not  be  laid  to  be  the  dwelling-house  of  Greaves  and  Co.  They 
thought  that  as  Mottran  stood  in  the  character  of  a  tenant  (for  Greaves 
and  Co.  might  have  distrained  upon  him  for  his  rent,  and  .could  not  arbi- 
trarily have  removed  him),  Mottran's  occupation  could  not  be  deemed 
their  occupation.     Jarvis's  case,  1  Moody,  C.  C.  7  (6).    . 

Nor  is  it  necessary,  in  order  to  invest  the  servant  with  the  character  of 
tenant,  that  he  should  pay  a  rent,  if,  from  the  other  circumstances  of  the 
case,  it  appears  that  he  holds  as  tenant.  The  prosecutor  (Gent),  a  collier, 
resided  in  a  cottage  built  by  the  owner  of  the  colliery  for  whom  he  worked. 
He  received  15^.  a-week  as  wages  besides  the  cottage,  which  was  free  of 
rent  and  taxes.  The  prisoner  being  indicted  for  burglary  in  the  dwelling- 
-house of  the  prosecutor,  Holroyd,  J.,  was  of  opinion  that  though  [  '^324  ] 
the  occupation  and  enjoyment  of  the  cottage  were  obtained  by  reason  of 
Gent  being  the  .servant  of  the  owner,  and  co-extensive  only  with  the  hir-: 
ing^  yet  that  his  inhabiting  the  cottage  was  not  as  in  the  cases  referred  to 
(2  East,  P.  C.  500),  correctly  speaking,  merely  as  the  servant  of  the  own- 
er, nor  was  it  either  as  the  whole  or  any  part  of.  the  cottage,  as  his  (the 
owner's)  occupation,  or  for  his  use  or  business  or  that  of  the  colliery,  but 
wholly  for  the  use  and  benefit  of  Gent  himself  and  his  family,  in  like  man- 
ner as  if  he  had  been  paid  the  rent  and  taxes  ;  and  though  the  servant's 
occupation  might  in  law,  at  the  ma8ter!s  election,  be  considered  as  the  oc- 
cupation of  the  master  and  not  of  the  servant,  yet  with  regard  to  third 
persons  it  might  be  considered  either  as  the  occupation  of  the  naaster  or 
servant.  The  point  was,  however,  reserved  for  the  opinion  of  the  judges, 
.  who  held  that  the  cottage  might  be  described  as  the  dwelling-house  of 
Gent.  Jobling's  case,  Russ.  and  Ry.  525(c).  Atoll-house  was  occu- 
pied by  a  person  employed  by  the  lessee  of  the  tolls  at  weekly  wages  as 
collector,  and  as  such  he  had  the  privilege  of  living  in  the  toll-house. 
The  judges  w6re  unanimously  of  opinion  that  the  toll-house  was  rightly 
described  as  his  dwelling-house,  for  he  had  the  exclusive  possession  of  it, 
and  it  was  unconnected  with  any  premises  of  the  lessee,  who  did  not  ap- 
pear to  have  any  interest  in  it.     Camfield's  case,  1  Moody,  C.  C.  43  (d). 

So  where  a  person  who  has  been  servant,  remains,  on  the  tenant's  quit- 
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ting,  vpoD  the  premises,  not  in  the  capacity  of  servant,  thej  may  be  de- 
scribed as  his  dweffing-house.  Lord  Spencer  let  a  boose  to  Mr.  Stephens, 
who  underlet  it.  The  sob-lessee  failed  and  quitted,  and  no  <Mie  remained 
in'the  house  but  Ann  Pemberton,  who  had  been  senrant  to  the  sob4essee. 
Stephens  paid  her  15s.  a- week  till  he  died,  when  she  received  no  payment » 
but  continued  in  the  house.  At  Michaelmas  it  was  given  up  to  Lord 
Spencer,  but  ^^nn  Pemberton  was  permitted  by  the  steward  to  remain  in 
it  BayUy^  J.,  thought  Ann  Pemberton  might  be  considered  tenant  at 
wiH,  but  reserved  the  point  for  the  opinion  of  the  judges,  who  held  that 
the  house  was  rightly  laid  in  the  indictment  as  the  dwelling-house  of  Ann 
Pemberton,  as  she  was  there  not  as  a  servant  but  as  a  tenant  at  wilL  Col- 
let's case,  Russ.  and  Ry.  498  (a).  •  Where  a  gardener  lived  in  a  house  of 
his  master,  quite  separate  from  the  dwelling-house  of  the  latter,  and  had 
the  entire  control  6f  the  house  he  lived  in  and  kept  the  key,  it  was  held 
that  it  might  be  laid  either  as  his  or  as  his  master's  house.  Ree's  case,  7 
C.  and  P.  568  {b). 

• 

Proof  of  the  premistB  being  a  dwelling-house — occupation — by  guests, 
fyc]  If  several  persons  dwell  in  one  house,  as  guests  or  otherwise,  hav- 
ing no  fixed  or  certain  interest  in  any  part  of  the  house,  and  a  burglary  be 
committed  in  any  of  their  apartments,  it  seems  clear  that  the  indictment 
ought  to  lay  the  offence  in  the  mansion-house  of  the  proprietor.  Hawk. 
P.  C.  b.  1,  c.  38,  s.  26.  Therefore,  where  the  chamber  of  a  guest  at  an 
[  *32d  ]  inn  is  broken  open,  ^t  shall  be  laid  to  be  the  mansion-house  of 
the  innkeeper,  because  the  guest  has  only  the  use  of  it,  and  not  any  cer- 
tain interest.  I  Hale,  P.  C.  557.  It  has  been  said  that  if  the  host  of  an 
inn  break  the  chamber  of  his  guest  in  the  night  to  rob,  this  is  burglary. 
Dalton,  c.  151,  s^4.  But  it  has  been  observed  that  this  may  be  justly 
questioned ;  for  that  there  seems  no  distinction  between  that  case  and  the 
case  of  an  owner  residing  in  the  same  house,  breaking  the  chamber  of  an 
inmate  having  the  same  outer  door  as  himself,  which,  Kdyng  says, 
cannot  be  burglary.     Kel.  84 ;  2  East,  P.  C.  582. 

It  is  said  by  Lord  Hale,  that  if  A.  be  a  lodger  in  ah  inn,  and  in  the 
night  opens  his  chamber-door,  steals  goods  in  the  house,  and  goes  away, 
it  may  be  a  question  whether  this  be  burglary  ;  and,  he  continues,  it  seems 
not,  because  he  had  a  kind  of  special  interest  in  his  chamber,  and  so  ihe 
opening  of  his  own  door  was  no  breaking  of  the  innkeeper's  house ;  but 
if  he  had  opened  the  chamber  of  B.,  a  lodger,  in  the  inn,  to  steal  his 
goods,  it  had  been  burglary.  1  Hale,  P.  C.  554.  It  has  been  observed, 
that  the  reasoning  in  the  following  case  is  opposed  to  the  distinction  taken 
by  Lord  Hale,  and  that  the  case  of  a  guest  at  an  inn  breaking  his  own 
door  to  steal  goods  in  the  night,  falls  under  the  same  consideration  as  a 
servant  under  the  like  circumstances.  2  East,  P.  C  503.  The  prosecu- 
tor, a  Jew  pedlar,  came  to  the  house  of  .one  Lewis,  a  publican,  to  stay  all 
ni^t,  and  fastened  the  door  of  his  chamber.  The  prisoner  pretended  to 
Lewis  that, the  prosecutor  had  stolen  his  goods,  and  under  this  pretence^ 
with  the  assistance  of  Lewis  and  others,  forced  the  chamber-door  open, 
and  stole  the  prosecutor's  goods ;  Adams,  B.,  doubted  whether  the  cham- 
ber could  be  properly  called  the  dwelling-house  of  the  prosecutor, 
lieiDg  redly  a  part  of  the  dwelling-hoase  of  the  innkeeper.     UpM  a 
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case  reserved,  the  judges  all  thought,  that  though  the  prosecutor  .had  for 
that  night  a  special  interest  in  the  bedchamber,  yet  it  was  merely  for  a 
particular  purpose,  viz.  to  sleep  there  that  night  as  a  travelling.guest,.and 
not  as  a  regular  lodger;  that  he  had  no  certain  and  permanent  interest  in 
the  room  itself;  but  both  the  property  and  possession  of  the  room  remain-, 
cd  in  the  landlord,  who  would  be  answerable  civiliter  for  any  goods  of  his 
guest.that  were  stolen  in  the  room,  even  for  the  goods  now  in  question, 
which  he  could  not  be  unless  that  room  were  deemed  to  be  in  his  posses*. 
sion ;  And  that  the  landlord  might  go  into  the  room  when  he  pleased,  and . 
would  not  be  a  trespasser  to  his  guest.  •  Pros^r's  case,  2  East,  P.  C.  562. 

Proqf  cf  the  premises  being  a  dwelling-house — occupation — part^ 
ners.]  Where  one  of  several  partners  is  the  lessee  of  the  premises  where  the  ' 
business  is  carried  on,  and  another  partner  occupies  an  apartment  there 
and  pays-  for  his  board  and  lodging,  the  latter,  as  already  stated,  will  be 
considered  as  a  lodger  only.  Parmenter's  case,  1  Leach,  537..  (n.)  ani^, 
p.  313.  But  where  the  house  is  the  joint  property  of  the  firm,  and  one  of 
the  partners,  and  the  persons  employed  in  the  trade,  live,  there,  it  is  prof>- 
erly  described  as  the  dwelling-house  of  the  firm.  Athea's  case,  I  Moody, 
C.C.  329  (a). 

*Proof  qf  the  prenUses  being  a  dwelling'hous^:—out-build''  [  *326  ] 
ingSi  and  curtilage.]  It  has  been  already  stated,  that  the  dwelling-house 
at  common  law-  not  only  included  the  premises  actually  used  as  such,  but 
also  such  out-buildings,  &.c,  as  were  within  the  curtilage  or  court-yard 
surrounding  the  house,  and  were  consequently  .considered  to  be  under 
the  same  protection.     Antej  p.  311. 

Great  difficulty  being,  frequently  experienced  in  deciding  what  build- 
ings came  within  this  protection,  and  very  nice  distinctions  having  been 
taken  on  the  subject,  (^e^  the  cases  colleded,  2  East,  P.  C^  492 ;  2  Rtfe- 
sell,  13,)  to  remedy  this  evil,  it  was  enacted  by  the  7  &  8  Geo.  4,  c.  29, 
8.  13,  that "  no  building,  although  within  ,the  same  curtilage  with  the 
dwelling-house,  and  occupied  therewith,  shall  be .  deemed  to-  be  part  of 
such  dwelling-house  for  the  purpose  of  burglary  .(or  for  any  of  the  pur- 
poses, aforesaid,)  unless  there  shall  be  a  communication  between  such 
building  and  dwelling-house,  either  immedisite  or  by  means  ^f  a  covered 
and  inclosed  passage  leading  from  the  one  to  the  other." 

The  following  cases  have  t>een  decided  on  this  clause.  The  prosecu- 
tor's house  consisted  of  two  long  rooms,  another  coom  used  as  a  cellar^ 
and  washhoiise  on  the  ground-floor^  and  three  t>ed-rooms  up  stairs. 
There  wais  no  internal  communication  between  the  washhouse  and  any  of 
the  other  rooms  of  the  house,  the  door  of  the  vvashhouse  opening  into  the 
back  yard.  All  the  buildings  were  under  the  same  roof«  The  pr-ispner 
broke  into  the  washhouse,  and  the  question  reserved  for  the  opinion  of  the 
judiges  was,  whether  this  was  burglary.  Seven  of  their  Lordships  thought 
that  the  washhouse  was  part  of  the  dwelling-house,  the  remaining  five 
thought  it  was  not.     Burrowes'  cfise,  1  Moody,  C.  C.  274  (6). 

Id  the  above  case  the  washhouse  was  under  the  same  roof  with  thie 
dwelling'^house  which  distinguishes  it  from  the  following. 

Behind  the  dwelling-house  there  was  a  pantry ;  to  get  to  the  pantry 
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from  the  bouse  it  was  necessary  to  pass  through  the  kitchen  into  a  pas- 
sage ;  at  the  end  of  the  passage  there  was  a  door,  on  the  outside  of 
which,  on  the  left  band,  was  the  door  of  the  pantry.  When  the  passage* 
door  was  shut,  the  pantry-door  was  excluded,  and  open  to  the  yard ;  but' 
the  roof  or  covering  of  the  passage  projected  beyond  the  door  of  the  pas- 
sage, and  reached  as  far  as  the  pantry-door.  There  was  no  door  coouno- 
nicating  directly  between  the  pantry  and  the  house,  and  the  two  were  not 
under  the  same  roof.  The  roof  of  the  pantry  was  a  '*  tea-fall,"  and 
leaned  against  the  wall  of  an  inner  pantry,  in  which  there  was  a  latcbet 
window  common  to  both,  and  which  opened  between  them ;  but  there 
was  no  door  of  communication.  The  inside  pantry  was  under  the  same 
roof  as  the  dwelling-house. 

The  prisoners  entered  the  outer  pantry  by  a  window  which  looked 
towards  the  yard,  having  first  cut  away  the  hair  cloth  nailed  to  the  Window 
frame.  Taunton,  J.,  held  that  the  outer  pantry  was  not  part  of  the 
dwelling-house  within  the  above  clause,  and  consequently  that  no  burglary 
had  been  committed.  Somerville's  case,  S  Lew.  C.  C.  1 13.  See  dso 
Turner's  case,  6  C.  and  P.  407  (a). 

[  *327  J  ^Proqf  of  the  offence  having  been  committed  in  the  night' 
time,]  The  prosecutor  must  prove  that  both  the  breaking  and  entering 
took  place  in  the  night  time,  but  it  is  not  necessai^  that  both  should  have 
taken  place  on  the  same  night.  It  is  said  by  Lord  Hale,  that  if  thieves 
break  a  hole  in  the  house  one  night,  to  the  intent  to  enter  another  night, 
and  commit  a  felony,  through  the  hole  they  so  made  the  night  before,  this 
seems  to  be  burglary  ;  for  the  breaking  and  entering  were  both  noctanter, 
though  not  the  same  night,  and  it  shall  be  supposed  they  broke  and  enter- 
ed the  night  they  entered,  for  the  breaking  makes  not  the  burglary  till  the 
entry.  I  Hale,  P.  C.  551.-  This  point  was  decided  in  the  following  case : 
During  the  night  of  Friday,  the  side-door  of  the  prosecutor's  house,  which 
opened  into  a  public  passage,  had  all  the  glass  taken  out  by  the  prisoner, 
with  intent  to  enter,  and  on  the  Sunday  night  the  prisoner  entered  through 
the  hole  thus  made.  On  a  case  reserved,  the  judges  were  of  opinion  that 
the  offence  amounted  to  burglary,  the  breaking  and  entering  being  both 
by  night.  And  although  a  day  elapsed  between  the  breaking  and  enter- 
ing, yet  the  breaking  was  originally  with  intent  to  enter.  John  Smith's 
case,  Russ.  and  Ry.  417  (6).     See  also  Jordan's  case,  ante,  p.  308. 

With  regard  to  what  shall  be  esteemed  nighty  it  is  said  by  Lord  Hale  W 
have  been  anciently  held  that,  after  sunset,  though  daylight  be  not  quite 
gone,  or  before  sun-rising,  is  noctanter,  to  make  a  burglary  (Dalt.  c.  99 ; 
Cromp.  32,  b.) ;  but  he  adds,  that  the  better  opinion  has  been,  that  if  the 
sun  be  set,  yet  if  the  countenance  of  a  party  can  be  reasonably  discerned 
by  the  light  of  the  sun,  or  crepu8culum,  it  is  not  night.  1  Hale,  P.  0. 
550 ;  3  Inst.  G3.  I'his  rule,  however,  does  not  apply  to  moonlight,  other- 
wise many  burglaries  might  pass  unpunished.  1  Hale,  551  ;  4B1.  Com. 
224. 

Now  it  is  enacted  by  the  7  Wm.  4  and  1  Vict.  c.  86,  s.  4,  "  that  so  far 
as  the  same  is  essential  to  the  crime  of  burglary,  the  night  shall  be  consid- 
ered, and  is  hereb)^  declared  to  commence  at  nine  of  the  clock  in  the  eve- 
ning of  each  day,  and  to  conclude  at  six  of  the  clock  in  the  morning  of 
the  succeeding  day." 

<a)  Eng.  CMn.  L.  Hep.  xkv.  460.    (6)  1  Bug.  C.  C.  417. 
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"  If  the  breaking  of  th«  house,"  says  Lord  Hale,  '<  were  done  in  the 
dtty-ttme,  and  the  entering  in  the  night,  or  the  breaking  in  the  night  and 
the  entering  in  the  day,  that  will  not  be  burglary ;  for  both  make  the  of- 
fence, and  both  must  be  nocianter.^'  1  Hale,  P.  C.  551  ;  citing  Cromp. 
SSy  a.  ex.  8  Ed.  2.  Upon  this,  the  annotator  of  Lord  HcUe  observes,  tluit 
**  the  case  cited  does  not  fully  prove  the  point  it  is  brought  for,  the  resolu- 
tion  being  only,  that  if  thieves  enter  in  the  night  at  a  hole  in  'the  wall 
which  was  there  before,  it  is  no  burglary ;  but  it  does  not  appear  who 
made  the  hole."  1  Hale,  P.  C.  551,  (n.)  It  is  observed  by  Mr.  Serjeant 
Russell,  that  it  is  elsewhere  given  as  a  reason  by  Lord  Ifo/e,  why  the 
breaking  and  entering,  if  both  in  the  night,  need  not  be  both  in  the  same 
night,  that  it  shall  be  supposed  that  the  thieves  broke  and  entered  in  the 
night  when  they  entered ;  for  that  the  breaking  makes  not  the  burgbiry  till 
the  entry ;  and  the  learned  writer  adds,  that  '^  this  reasoning,  if  applied  to 
a  breaking  in  the  day*time  and  an  entering  *in  the  night,  would  [  *328  ] 
seem  to  refer  the  whole  transaction  to  the  entry,  and  make  such  breaking 
and  entering  a  burglary."  3  Russell,  32,  and  see  2  East,  P.  C.  509.  It 
would  seem^  however,  to  be  carrying  the  presumption  much  farther  than 
in  the  case  put  by  Lord  Hale ;  and  it  may  well  be  doubted,  whether,  in 
such  a  case,  the  offence  would  be  held  to  amount  to  burglary. 

Proof  ^  indent — to  commit  felony-^dony  at  common  law^  or  by 
statute.]  The  prosecutor  must  prove  that  the  dwelling-house  was  broken 
and  entered  with  intent  to  commit  a  felony  therein.  Evidence  that  a  fel- 
ony was  actually  committed,  is  evidence  th^  Ihe  house  was  broken  and 
entered  with  intent  to  commit  that  offence.  1  Hale,  P.  C.  560 ;  2  East, 
P,  C.  514. 

It  was  at  pne  time  doubted,  whether  it  was  not  essential  that  the  felony 
intended  to  be  committed  should  be  a  felony  at  common  law.  1  Hale, 
P.  C.  562 ;  Crompton,  32  ;  Dalt.  c.  151,  s.  5.  But  it  appears  to  be  now 
settled,  according  to  the  modern  authorities,  that  it  makes  no  difference 
whether  the  offence  intended  be  felony  at  common  law,  or  by  statute ;  and 
the  reason  given  is,  that  whenever  a  statute  makes  an  offence  felony,  it 
incidentally  gives  it  all  the  properties  of  a  felony  at  common  law.  Hawk. 
P.  C.  b.  1,  c.  38,  8.  38 ;  Gray's  case,  Str.  481 ;  4  Bl.  Com.  228  ;  2  East, 
P.  C.  511 ;  2  Russ.  35. 

^  If  it  appear  that  the  intent  of  the  party,  in  breaking  and  entering,  was 
merely  to  commit  a  trespass,  it  is  no  burglary  ;  as  where  the  prisoner  en- 
ters with  intent  to  beat  some  person  in  the  house,  even  though  killing  or 
murder  may  be  the  consequence,  yet,  if  the  primary  intention  was  not  to 
kill,  it  is  still  not  burglary.  1  Hale,  P.  C.  561  ;  2  East,  P.  C.  509. 
Where  a  servant  embezzled  money  intrusted  to  his  care,  ten  guineas  of 
which  he  deposited  in  his  trunk,  and  quitted  his  master's  service,  but  after- 
wards returned,  broke  and  entered  the  house  in  the  night,  and  took  away 
the  ten  guineas,  this  was  adjudged  no  burglary,  for  he  did  not  enter  to 
commit  a  felony,  but  a  trespass  only.  Although  it  was  the  master's  mo- 
ney in  right y  it  was  the  servant's  in  posseaaion^  and  the  original  act  was 
no  felony.  Bingley's  case.  Hawk.  P.  C.  b.  1,  b.  38,  s.  3T,  cited  2  Leach, 
840,  as  Dingley's  case,  2  East,  P.  C.  510,  S.  C.  as  Anon.  Where  goods 
had  been  seized  as  contraband  by  an  excise-officer,  and  his  house  was  en- 
tered in  the  night,  and  the  goods  taken  away,  upon  an  indictment  for  en- 
tering his  house  with  intent  to  steal  his  goods,  the  jury  found  that  the 


9X  Bursty: 

prisoners  broke  and  entered  the  house  with  intent. to  take  the. goods  on 
behalf  of  the  person  who  had  smuggled  them ;  and  upon  a  case  reserved, 
all  the  judgies  were  of  opinion  that  the  indictment  was  iK^t  stipported, 
there  being  no  -intent  to  steal,  however  outrageous  the  conduct  of  the 
prisoners  was  in  thus  endeavoring  to  get  back  the  goody.  Knight  and 
Rofrey'^s  caae,  2  East,  P.  C.  510.  If  the  indictment  had  been  for  breaking 
and  entering  the  house,  with  intent  feloniously  to  rescue  goods  seized, 
that  being  made  felony  by  statute  19  Geo.  2,  c.  34,  the  chief  buron  and 
[  *329  ]  some  of  the  other  judges  held  it  would  have  been  burglary.  *But 
even  in  that  case,  some  evidence  must  be  given,  on  the  part  of  the  prose- 
cutor^ to  show  that  the  goods  were  uncustomed,  in  order  to  throw  the  proof 
upon  the  prisoners  that  the  duty  was  paid  ;  but  their  b^iiig  found  in  oil- 
cases,  or  in  great  quantities  in  an  unentered  place  would  have  been  suffi- 
cient for  this  purpose.  2  £{ist,  P.  C.  510.  The  prisoner  was  indicted  for 
breaking,  &c.  with  intent  to  kill  and  destroy  a  gelding  there  being,  it 
appeared  that  the  prisoner,  in  order  lo  prevent  the  horse  from  running  a 
race,  cut  the  sinews  .of  his  fore-legs,  from  which .  he  died.  Pratt f  C.  J., 
directed  an  acquittal,  the  intent  being  not  to  commit  felony  by  killing  and 
destroying  the  horse,  but  a  trespass  only  to  prevent  its  running;  and  there- 
fore it  was  no  burglary.  But  the  prisoner  was  afterwards  injdicted'fpr  kill- 
ing the  horse,  and  capitally  convicted.  Dobb's  case,  2  East,  P.  C.  513. 
Two  podchers  went  to  the  house  of  a  game-keeper,  who  had  taken  a  dog 
from  them,  and  believing  him  to  be  out  of  the  way,  broke  the  door  and 
entered;  being  indicted  for  this  as  a  burglary,  it  appearing  that  their  in- 
tention was  to  rescue  the  dog,  and  not  to  commit  a  felony,  Vaughan^  B., 
^directed  an  acquittal.  Anon.  Matth.  Dig.  G.  L.  48.  See  Holbway's 
case,  5  C.  and  P.  524  (a). 

*A^  Proof  of  the  intent — variance  in  the  statement  of]     The  intent  must 

'""  be  proved  as  laid.  Thus,  if  it  be  laid  with  intent  to  commit  one  sort,  of 
felony,  and  it  be  proved  that  it  was  with  intent  to  commit  another,  it  is  a 
fatal  variance.  2  East,  P.  C.  514.  Where  the  prisoner  was  indicted  for 
^  bqrglary  and  stealing  goods,  and  it  appeared  that  there  were  no  goods 
stolen,  but  only  an  intent  to  steal,  it  was  held  by  JEfo//,  C.  J.,  that  this 
ought  to  have  been  so  laid,  and  he  directed  an  acquittal.  Vandercomb's 
case,  2  East,  P.  C.  514.  The  property  in  the  goods,  which  it  is  alleged 
were  intended  to  be  stolen,  must  be  correctly  laid,  and  a  variance  will  be 
fatal.  Jenk's  case,  2  East,  P.  C.  514.  It  seems  sufficient  in  all  cases 
where  tf  felony  has  been  actually  committed,  to  allege  the  commission 
without  any  mtent ;  1  Hale,  P.  C..560*;  2  East,  I^.  C.  514  ;  and  in  such 
case  no  evidence,  except  that  of  the  committing  of  the  offence,  will  be  re- 
quired to  show  the  intention.  It  is  a  general  rule  that  a  man  who  com- 
mits one  sort  of  felony,  in  Fttempttng  to  commit  another,  cannot  excuse 
himself  on  the  ground  that  he  did  not  intend  the  commission  of  that  par- 
ticular offence.  Yet  this,  it  seems,  must  be  confined  to  cases  where  the 
offence  intended  is  in  itself  a  felony.     2  East,  P.  C.  §14,  515. 

The  intent  of  the  parties  will  be  gathered  from  all  the  circumstances  of 
'       the  case.     Three  persons  attacked  a  house.     They  broke  a.  window  in 
front  and  at  the  back.     They  put  a  crow-bar  and  knife  through  a  win- 
dow, but  the  owner  resisting  them,  they  went  away.     Being  indicted  for 
burglary  with  intent  to  commit  a  larceny,  it  was  contended  that  there  was 

(a)  Ei^.  Com.  L.  Bep.  xziv.  438. 
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no  evidence  of  the  intent;  bat  PaiSfc,  J.,  said,  that  it  was  for  the  jury  to 
saj,  whether  the  prisoners  went  with  the  intent  alleged  or  not ;  that  per- 
sons do  not  in  general  go  to  houses  to  commit  trespasses  in  the  middle  of 
the  night ;  that  *it  was  matter  of  observation  that  they  had  [  ^30  ] 
(he  opportunity,  bat  did  not  commit  the  larceny,  and  he  left  it  to  the  jury 
•to  say,  whether,  from  all  the  circumstances,  they  could  infer  that  or  any 
other  intent     Aiion«  1  Lewiti,  C.  C.  37. 

Minor  offence-^larcenyj  ^c]     If  the  prosecutor  fail  in  his  attempt 
to  prove  the  breaking  and  entry  of  the  dwelling-house,  but  the  indictment 
chaises  the  prisoner  with  a  larceny  committed  there,  he  may  be  convicted 
of  the  larceny,  simple  or  compound,  according  to  the  circumstances  of  the 
case.     Thus,  where  the  prisoner  was  charged  with  breaking  and  entering 
the  house  of  the  prosecutor,  and  stealing  602.  therein,  and  the  jiiry  found 
that  he  Was  not  guilty  of  breaking  and  entering  the  house  in  the  night, 
but  that  he  was  guilty  of  stealing  the  money  in  the  dwelling-house  ;  upon 
a  case  reserved,'  it  was  resolved  by  the  judges  after  some  doubt,  that  by 
this  finding  the  prisoner  was  ousted  of  his  clergy,  for  the  indictment 
contained  evei'y  charge  necessary  upon  the  12  Ann.  c.  -7,  viz.  a  stealing  in 
a  dwelling-house  to  the  amount  of  40^.,  and  the  jury  had  found  him  giiit- 
ty  of  that  charge.     WithaPs  case,  2  East,  P.  C.  517 ;  I  Leach,  88.     In  a 
similar  ca[de  the  verdict  given  by  the  jury  was  'f  not  guilty  of  burglary,  but 
guilty  of  stealing  above  the  value  of  40«.  in  the  dwelling-house,^'  and  the 
entry  made  by  the  officer,  was  in  the  same  words.    On  a  case  reserved; 
the  judges  held  the  finding  sufficient  to  warrant  a  capital  judgment.     They 
agreed,  that  if  the  officer  were  to  draw  up  the  verdict  in  form,  he  must 
do  so  according  to  the  plain  sense  and  meaning  of  the  jury,  yrhtch  admit- 
ted of  no  doubt ;  and  that  the  minute  was  only  for  the  future  direction  of 
the  officer,  and  to  show  that  the  jury  found  the  prisoner  guilty  of  the  lar- 
ceny only.     But  many  of  the  judges  said,  that  when  it  occurred  to  them 
they  should  direct  the  verdict  to  be  entered,  '^  not  guilty  of  the  breaking 
and  entering  in  the  night,  but  guilty  of  the  stealing,"  &c.,  as  that  was 
more  distinct  and  correct.     It  appeared,  upon  inquiry,  to  be  the  constant 
course  on  every  circuit  in  England,  upon  an  indictment  for  murder,  where 
the  party  was  only  convicted  of  manslaughter,  to  enter  the  verdict  |||iot 
guilty  of  murder,  but  guilty  of  manslaughter,"  or,  "  not  guilty  of  murder, 
but  guilty  of  feloniously  killing  and  slaying,"  and  yet  murder  includes  the 
killing.     The  judges  added,  that  the  whole  verdict  must  be  taken  together, 
and  that  the  jury  must  not  be  made  to  say,  that  the  prisoner  is  not  guilty 
generally,  where  they  find  him  expressly  guilty  of  part  of  the  charge,  or 
to  appear  .to  speak  contradictory,  by  means  of  the  officer's  using  a  techni- 
cal term,  when  the  verdict  is  sensible  and  intelligible  in  iiself.     Hunger-* 
ford's  case,  2  East,  P.  C.  518. 

It  was  formerly  thought  that  if  several  were  jpintly  indicted  for  burglary 
and  larceny,  and  no  breaking  and  entering  were  proved  against  one^  he 
could  not  be  convicted  of  larceny  and  the  others  of  burglary.  Turner's 
cdse,  1  Sid- 171 ;  2  East,  P.  C.  519.  But  in  a  later  case,  where  one 
prisoner  pleaded  guilty,  and  the  other  two  were  found  guilty  of  the  larce- 
ny only,  the  judges,  on  the  case  reserved  "^^difTered  in  opinion.  [  *'331  ] 
Seven  of  them  resolved,  that  judgment  shoiild  be  entered  againi^t  all  the 
three  prisoners,  against  him  who  had  pleaded  guilty  for  the  .burglary  and 
capital  larceny,  and  against  the  other  two  for  the  capital  larceny.    Bwr- 
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rough,  J.,  and  HuUocky  B.>  were  of  a  different  opinion,  but  HuUoek 
thought  that  if  a  nolle  prosequi  were  entered  as  to  the  burglary,  judgment 
might  be  given  against  all  the  three  for  the  capital  larceny.  The  seven 
ju^^s  thought  that  there  might  be  cases  in  which,  upon  a  joint  larceny  by 
several,  the  offence  of  one  might  be  aggravated  by  burglary  in  him 
alone,  because  he  might  have  broken  the  house  in  the  night,  in  the  ab- 
sence and  without  the  knowledge  of  the  others,  in  order  to  come  after* 
wards  and  effect  the  larceny,  and  the  others  might  have  joined  in  the  lar- 
ceny without  knowing  of  the  previous  breaking.  Butterworth's  case, 
Russ.  and  Ry.  520  (a). 

Although  a  prisoner  may  be  convicted  of  the  larceny  only,  yet  if  the 
larceny  was  committed  on  a  previous  day,  and  not  on  the  day  of  the  sup* 
posed  burglary,  he  cannot  be  convicted  oip  such  larceny.  This  point  hav* 
ing  been  reserved  for  the  opinion  of  the  judges,  they  said — ^*  the  indict* 
ment  charges  the  prisoners  with  burglariously  breaking  and  entering  the 
bouse  and  stealing  the  goods,  and  most  unquestionably  that  charge  may 
be  modified  by  showing  that  they  stole  the  goods  without  breaking  ope» 
the  house ;  but  the  charge  now  proposed  to  be  introduced,  goes  to  con* 
nect  the  prisoners  with  an  antecedent  felony  committed  before  three 
o'dock,  at  which  time  it  is  clear,  they  had  not  entered  the  house.  Hav- 
ing tried  without  effect  to  convict  them  of  breaking  and  entering  the 
house,  and  stealing  the  goods,  you  must  admit  that  they  neither  broke  the 
bouse  nor  stole  the  goods  on  the  day  mentioned  in  the  indictment ; 
but  to  introduce  the  proposed  charge,  it  is  said,  that  they  stole  the 
goods  on  a  former  day,  and  that  their  being  found  in  the  house  is  evi* 
denoe  of  it.  But  this  is  surely  a  distinct  transaction  ;  and  it  might  as 
well  be  proposed  to  prove  any  felony  which  these  prisoners  committed 
in  this  bouse  seven  years  ago^  as  the  present."  Yandercomb's  case,  2 
Leach,  708. 

Proqf  qf  breaking  out  of  a  dweUing-house.]  It  was  formerly  doubt- 
ed whether,  where  a  man  entered  a  dwelling-house  in  the  night  (without 
breaking)  with  intent  to  commit  felony,  and  afterwards  broke  out  of  the 
flame,  or  being  there  in  the  night  committed  a  felony,  and  broke  out,  this 
aniftnted  to  burglary  or  not  (1).  1  Hale,  P.  C.  554  ;  Clarke's  case,  9 
East,  P.  C.  490  ;  Lord  Bac.  Elem.  65 ;  2  Russ.  7.  It  was,  however,  de- 
clared to  be  such  by  12  Anne,  c.  7,  and  that  act  being  now  repealed,  it 
is  declared  by  7  and  8  Geo.  4,  c.  29,  s.  11,  that  if  any  person  shall  enter 
the  dwdling-house  of  another  with  intent  to  commit  a  felony,  or  being  in 
•uch  dwelling-house  shall  commit  any  felony,  and  shall  in  either  case  break 
out  of  the  said  dwelling-house  in  the  night  time,  such  person  shall  be 
deemed  guilty  of  burglary. 

An  indicanent  which  stated  in  one  count,  that  the  prisoner  ''  did  break 
[  ^32  ]  to  get  out,''  and  in  another  that  he  *'  did  break  and  get  out,"  *was 
held  by  Vaughan  and  Pattesony  JJ.  insufficient  since  the  hist  mentioned 
statute,  which  uses  the  words  "  break  out."  Crompton's  case,  7  C.  and  P. 
139  (ft). 

In  Lawrence's  case,  4  C.  and  P.  231  (c),  BoUand,  B.,  held  that  escaping 

from  a  house  by  lifting  up  a  trap-door  over  a  cellar,  which  had  no  fast- 

jij^ — ■ — p— ^-^^^— — ^— ^^— ^^^— ^^^-^^— ^— ^— — ^-^— ^— ^— —  ■     _^^^-^^.^— ^^^^^— -  ^  .  ■  ^ 

(1)  That  it  doei,  see  Ca«6  of  $«nds  and  al.,  6  Rogert'  Rec.  1. 
(•)  1  Bflf.  C.  C.  680.    (b)  Eng.  Com.  L,  Rep.  zxzii.  469.    (e)  Id.  six.  WO. 
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ening,  but  was  kept  down  by  its  own  weight,  was  not  a  sufficient  break- 
ing out  of  the  house.  This,  however,  has  been  held  a  sufficient  breaking 
into  a  house,  see  aniey  p.  304. 

Where  a  lodger  in  the  prosecutor's  house  got  up  in  the  night  and  un- 
bolted the  back  door  and  went  away  with  a  jacket  of  the  prosecutor's  which 
be  had  stolen ;  he  was  convicted  of  buigiary.  Wheeldon's  case,  8  C. 
and  P.  447  (a). 

Pro€f  upon  pka  of  autrtfois  acquit.]  In  considering  the  evidence 
upon  the  plea  of  autrefois  acquit  in  buiglary,  some  difficulty  occurs  from 
the  complex  nature  of  that  offence,  and  from  some  contrariety  in  the  de- 
cisions. The  correct  rule  appears  to  be,  that  an  acquittal  upon  an  in- 
dictment for  burglary  in  breaking  and  entering  and  stealing  goods,  can- 
not be  pleaded  in  trar  to  an  indictment  for  buiglary  in  the  same  dwell- 
ing-house, and  on  the  same  night  unth  intent  to  steals  on  the  ground 
that  the  several  offences  described  in  the  two  indictments  cannot  be  said 
to  be  the  same.  This  rule  was  established  in  Vandercomb's  case,  where 
BtMeTf  J.  delivered  the  resolution  of  the  judges,  and  concluded  in  these 
vvonis : — **  These  cases  establish  the  principle,  that  unless  the  first  in- 
dictment were  such  as  the  prisoner  might  have  been  convicted  upon  by 
proof  of  the  facts  contained  in  the  second  indictment,  an  acquittal  on  the 
first  indictment  can  be  no  bar  to  the  second.  Now  to  apply  these  prin- 
ciples to  the  present  case.  The  "first  indictment  was  for  burglariously 
breaking  and  entering  the  house  of  Miss  Neville,  and  stealing  the  goods 
mentioned ;  but  it  appeared  that  the  prisoners  broke  and  entered  the 
house  urith  intent  to  stealy  for  in  fact  no  larceny  was  committed,  and 
therefore  they  could  not  be  convicted  on  that  indictment.  But  they  have 
not  been  tried  for  burglariously  breaking  and  entering  the  house  of  Miss 
Neville  with  intent  to  steat,  which  is  the  charge  in  the  present  indict- 
ment, and  therefore  they  have  never  been  in  jeopardy  for  this  oflenoe. 
For  this  reason  the  judges  are  all  o{  opinion  that  the  plea  is  bad,  and  that 
tbe  prisoners  must  take  their  trials  upon  the  present  indictment.''  Van- 
dercomb's case,  2  Leach,  716 ;  2  East,  P.  C.  519,  overruling  TumePa 
ease,  Kel.  SO,  and  Jones  and  Bever's  case,  Id.  53. 
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Proof  of  the  malice  and  intent 


Offences  with  regard  to  cattle— stealing  harseSy  cows,  sJUq»,  fye.] 
The  stealing  of  domestic  animals,  as  horses,  cows,  sheep,  die.  was  larceny 


(a)  Eng.  Com.  L.  Rep.  xxxiy.  617. 
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at  common  law,  and  the  puDishment  of  persons  sd  oflfending  was  likewise 
provided  for  by  various  statutes  now  repealed,  the  .7  and  8  Geo.  4,  c*  29, 
being  substituted  in  their  place. 

By  the  25th  section  of  that  statute,  "  if  any  person  shall  steol  any 
horse^  mare,  gelding,  colt,  or  filly,  or  any  bull,  cow,  ox,  heifer,  or  calf,  or 
any*  ram,  ewe,  sheep,  or  Iamb,  or  shall  wilfully  kill  any  of  such  cattle, 
with  intent  to  steal  the  carcass,  or  skin,  or  any  part  of  the  cattle  so  killed, 
every  such  offender  shall  be  guilty  of  felony,  and  being  convicted  thereof, 
shall  suffer  death  as  a  felon."  But  by  the  2  and  3  Wro.  4,  c.  62,.  s.  ], 
the  above  act,  so  far  as  regarded  the  punishment  of  the  offender,  was  re-  • 
pealed,  and  it  was  enacted,  that  every  person  convicted  of  such  felonies, 
or  of  counselling,  aiding,  or  abetting  the  conimission  thereof,  should  be 
transported  for  life.  And  by  3  and  4  Wm.  4,  c.  64,  s.  3,  such  offender 
might,  previous  to  his  being  transported,  be  imprisoned  with  or  without 
bard  labor  in  the  common  gaol  or  house  of  correction,  or  be  confined  in 
the  penitentiary  for  any  term  ..not  exceeding  four  years,  nor  less  than  one 
year. 

•  Now  by  the  7  Wm.  4  and  1  Vict.  c.  90,  s.  1,  so  much  of  the  2  and3 
Wm.  4,  c.  62,  and  3  and  4  Wm.  4j  c.  44,  as  relates  to  the  punishment 
of  persons  convicted  of  offences  for.  which  they  are  Hable,  under  the  2' 
and  3  Wm.  4,  c.  62,  to  be  transported  for  life,  is  repealed ;  and  it  is  enact* 
ed,  that  ''  every  person  convicted  of  any  of  such  offences  shall  be  Uabla  * 
to  be  transported  beyond  the  seas,  for  any  term  not  exceeding  fifteen  yeiars^ 
nor  less  than  ten  years,  or  to  be  imprisoned  for  any  term  not  exceeding 
three  years." 

By  s.  3,  *^  in  awarding*  the  punishment  of  imprisonment  for  any  offence 
punishable  under  this  act,  it  shall  be  lawful  for  the  court  to  direct  such 
imprisonment  to  be  with  or  without  hard  labor  in  the  common  gaol  or 
house  of  correction,  and  also  to  direct  that  the  offender  shall  be  kept  in 
solitary  confinement,  for  any  portion  or  portions  of  such  imprisonment,  or 
[  *334  J  of  such  imprisonment  with  hard  *labor^  not  exceeding  one  moiitb 
at  any  one*  time^  and  not  exceeding  three  inonths  in  any  one  year,  as  to 
the  court,  in  its  discretion,  shall  seem  meet." 

By  the  7  and  8  Geo.  4,  C..29,  s.  61,  principals  in  the  second  degree, 
and  accessaries  before  the  (act  to  the  above  offebces  were  punishable  with 
death,  biit  the  2  and  3  Wm.  4,  c.  62,  reduced  the  punishment  to  trans- 
portation for  life.  The  recent  statute  7  Wni.  4  and  1  Vict.  c.  90,  s.  1 ,  in 
repealing  the  punishmeht  of  persons  convicted  of  offences,  for  which  they 
were  liable  to  be  transported  for  life  by  the  2  and  3  Wm.  4,  c.  62,  applies 
to  principals  in  the  second  d^ree,  and  accessaries  before  the  fbct,  who 
tire  thef[efore  now  punishable  under  that  act.     See  9upra. 

Accessaries  after  the  fact  (except  receivers  of  stolen  property)  seem 
still  punishable  under  the  7  and  8  Geo.  4,  -0.29,  s.  61 ;  ante,  p.  SM)6 ;  bat 
see  po$tf  title  Dwelling-house. 
'  To  support  a  prosecution  under  this  statute  for  stealing  a  horse,  Sic., 
the  prosecutor  must  give  the  same  evidence,  in  general,  as  would  be  re- 
quired to  maintain  an  indictment  for  larceny  at  common  law. 

Upon  a  trial  for  horse^stealing,  the  prosecutor  stated,  that  he  had  last- 
ed the  horse  on  the  land  of  another  at  some  distance,  and  that  learning 
from  that  person  of  the  loss  of  the  horse,  he  went  to  the  field  where  the 
horse  had  been  put  to  feed,  and  discovered  that  it  was  gone ;  but  neither 
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the  pir^i$ecwUir  not  his  servant  w«s  cdledas  a  witness;  Ourn&sfy  S^  hM^ 
tiMt  this  was  aot  sufficient  evidence  against  the  prisoner,  6>r  it  was  not 
shown  that  he  might  not  have  obtained  possession  honestly  of  the  horse. 
Yend's  case^  6  C.  and  P.  176  (a). 

from  the  peculiar  nature  of  the  property,  a  doubt  sometimes  arises  with 
regard  to  the  animu9  furandi  in  cases  of  borae*steaIiog ;  it  betag  uocer^ 
tam  whether  the  horse  was  taken  with  an  intent  to  stealj  or  merely  to  fa^ 
ciitsfle  the  escape  of  the  party  with  other  stolen  property. 

The  least  removal  in  tiiis,  as  in  other  eases  of  larceny »  will  be  sufficient^ 
tboagh  part  only  of  the  animal  be  taken.  The  prisoner  was  indicted  for 
slealiiig  six  iambs,  and  the  evidence  was  that  the  carcasses  of  the  limbs 
without  their  skins,  were  found  on  the  premises  whece  they  had  been 
kept,  and  Sbat  the  prisoner  had  sold  the  skins  the  morning  after  the  ol^ 
iWaoe  was  committed.  The  jury  having  found  the  prisoner  guilty,  a  doubi 
aiose  whether,  as  the  statute  14  Geo.  2,  c.  6,  (now  repealed)  specifies 
febniously  driving  away,  and  feloniously  killing,  with  intent  to  steal,  the 
whole  or  any  part  of  the  carcass,  as  well  as  feloniously  stealing  in  general^ 
although  there  must,  in  such  cases,  be  some  removal  of  the  thing,  it  did 
not  intend  to  make  these  different  offences ;  but  the  judges  held  the  con«- 
viction  right,  for  any  xemoval  of  the  thing  feloniously  taken  constitutes- 
lasoany.  Rawlins'  case,  2  East,  P.  C.  617.  The  authority  of  this  ease, 
however,  so  far  as  the  circumstances  were  held  to  apply  to  the  rule,  with 
rsgsrd  to  the  removal  of  the  property,  was  much  shaken  in  the  following : 
«p-The  prisoner  was  tried  upon  an  indictment  (under  14  €reo,  S,)  charg* 
ing  him  in  one  count  with  stealing,  and  in  another  with  killing,  three 
sheep,  with  intent  to  *steal  the  whole  of  the  carcases.  The  sheep  [  *836  ] 
warn  in  the  field  of  the  prosecutor  on  the  evening  of  the  4th  May,  and 
the  nest  mofMUg  were  found  killed  and  cot  open,  the  inside  and  entraib 
taken  out,  and  the  tallow  and  inside  fat  taken  away ;  the  fat  cut  off  the 
back  of  two  of  them  was  taken  away,  but  the  fat  on  the  back  of  the 
third  was  left.  The  carcases  of  the  sheep  were  found  lying  in  the  gr^ 
of  the  hedge,  in  the  saose  field  where  the  live  sheep  had  been ;  the  entrails 
were  also  left,  and  found  in  an  adjoining  field.  With  r^;ard  to  the  count 
for  stealing,  LMUdaUy  J.,  observed,  that  in  all  cases,  in  which  a  slight 
lailiovri  of  the  article  fattd  been  held  to  amount  to  larceny,  there  had  al- 
ways been  an  intent  to  steal  the  article  itself,  but  the  thief  .had  been  pre- 
vented from  getting  the  complete  possession  and  dominion  over  it ;  and  if 
it  was  not  held  lareeny,  there  would  be  a  failure  of  public  justice.  But 
here  there  was  no  intention,  in  the  removal,  to  drive  away  or  steal  the 
living  sheep ;  but  the  intent  of  the  removal  was  to  commit  another  ofience, 
of  which  he  might  be  capitally  convicted.  In  all  the  cases  where  a  slight 
removal  had  boM  held  larceny^  there  was  evidence  given  of  an  actual  re* 
maftal,  and  how  it  was  done :  but  here  there  was  no  evidence  oif  the  re^ 
moval  of  the  sheep  in  a  live  state,  and  the  removal  after  their  death  would 
not  support  a  count  for  stealing  siec^p,  which  must  be  intended  to  be  live 
sheepb  (Edwards'  case,  Russ.  and  Ky.  497  (fr).)  The  doctrine  in  Raw* 
lins'  case,  9^»pray  not  being  satisfactory  to  the  mind  of  the  learned  judge> 
he  reserved  the  case  for  the  opinion  of  the  judges,  who  were  of  opinion 
that  the  second  oount  was  supported,  and  not  the  first,  a  removal  whilst 
alit!^  being  essentia]  to  constitute  larceny ;  and  nine  of  the  judges  held 

(«)  KBg.  Com.  L.  Rep.  xzt.  341.    (&)  1  Eng.  C.  C.  497. 
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that  the  oifence  of  intending,  to  steal  a  part,  was  part  of  the  oflR^ce  of 
intending  to  steal  the  whole,  and  that  the  statute  meant  to  make  it  ioima- 
terial  whether  the  intent  applied  to  the  whole,  or  only  to  part.  Wiliiains' 
case,  i  Moody,  C.C.  107(a). 

With  regard  to  the  description  of  the  animal  stolen,  &c.  many  of  the 
cas^s  have  already  been  stated.    See  an/e,  p.  94. 

Since  that  portion  of  this  work  was  printed,  a  decision  has  been  publisb- 
ed,  by  which  Puddifoot's  case,  ante,  p.  9§,  is  overruled.  The  indictment 
charged  that  the  prisoner  slaugjitered  a  sheep  with  intent  to  steal  the  tai" 
cass.  There,  wcui  no  evidence  to  show,  whether  the  animal  was  a  wether 
or  a  ewe*  For  the  prisoner  it  was^contended,  on  the  authority  of  the 
above  case,  that,  the  prosecutor  was  bound  to  prove  the  sex.  The  prisoi^ 
er  being  convicted,  4he  point  was  reserved  for  the  opinion  of  the  judges; 
a  large  majority  of  whom  held,  that  the  word  **  sheep"  must  be  taken  to 
include  both  sexes,  notwithstanding  the  words  ram,  ewe,  &c.  are  mention- 
ed in  the  statute,  and  the  conviction  was  affirmed.  M'Cully's  case,  S 
Lewin^  C.  C^  ;273.  A  rig  sheep,  or  wether,  is  properly  described  as  a 
sheep.     Per  Aldersatiy  B.,  Stroud's  case,  6  C.and  P.  535  {b). 

•  Where  on  an  indictment  for  stealing  a  sheep,  it  appeared,  that  the  ani- 
mal was  under  a  year  old  ;  BoUand,  B.,  held,  that  the  prisoner  must,  be 
aequitted,  as  he  ought  to  have  been  indicted  for  stealing  a  lamb,  Birket's 
[  *836  ]  case,  4  C.  and  P.  S16  (c) ;  and  see  Loom's  *case,  ante,  05. 
These  decisions  do  not  appear  to  be  affected  by  the  ruling  in  M'Cully's 
case,  ante,  p.  335. 

The  phrase  "  bullock-stealing,"  in  the  7  Geo.  4,  c.  64,  s.  38,  (see.anfa, 
p*  988,)  empowering  the  court,  in  certain  ceases,  to  order  revirards  to  per- 
sons active  in  the  apprehension  of  offenders,  was  held  by  Law^  Recorder, 
to  include  all  cases  of  cattle-stealing  of  that  particular  class  or  despription, 
as  ox,  cow,  heifer,  &c.    Gillbrass's  case,  7  C.  and  P.  444  (d). 

The  7  &  8  Geo.  4,  c.  529,  s.  25,  applies  only  to  the  stealing  of  live  cat- 
tle ;  and  where  .dead  animals  are  stolen  it  is  but  a  common  larceuy,aod 
the  punishment  is  different.     See  poet,  title  Larceny.  .     .  ^ 

KiUing  cattle^  with  intent  to  eteal.]  Upon  an  indictment  under  the  7 
and  8  Geo.  4,  c.  29,  s.  25,  for  killing  cattle  with  intent  to  steal  the  car- 
cass or  skin,  or  any  part  of  the  cattle  so  killed,  the  prosecutor  must. prove 
iHe  killing  and  the  intent. 

Upon  -^n  indictment  for  killing  a  sheep,  with  intent  to  steal  the  whole 
carcass,  it  is  sufficient  to  prove  a  killing  with  intent  to  steal  a  part  only. 
.WiIKams'$  case,  1  Moody,  C.  C.  107  (e),  eupra.  Where  the  prisoner 
was  indicted  for  killing  a  lamb,  with  intent  to  steal  part  of  the  carcasQ, 
and  it  appeared  that  the  prisoner  cut  off  the  leg  of  the  animal  while  living, 
and  oarried  it  away  before  it  died,  the  judge  thought  that  as  the  death 
wound  was  given  before  the  theft,  the  offence  was  made  out,  and  the  pri- 
soner being  convicted,  on  a  case  reserved,  the  judges  were  unanimously  of 
opinion  that  the  conviction  was  right.  Clay's  case,  Russ.  and  Ry. 
387(/). 

On  the  trial  of  an  indictment  for  killing  a  ewe  with  intent  to  steal  the 
carcass,  it  appeared  that  the  prisoner  wounded  the  ewe  by  cutting  her 


(ft)  2  Eng.  C.  C.  107r  - 


r  -  (b)  Enff.eonr.  fcr:  fttp.  xxv.  S89.     Je)  Id.  six.  351.     <rf)  Id.  xxxii. 
678.    (e)  2  Zng.  C.  C.  107..    (/)"  1  Id.  387. 
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throAt;  and  was  then  interrupted  by  the  prosecutor,  and  that  tlie  ewe  died 
two  days  after.  The  jury  found  that  the  prisoher  intended  to  steal  the 
earcasB,  and  convicted  him.  The  judges*  held  the  conviction  riglit.  Sut- 
ton's case,  8  C.  and  P.  291  (a). 

Maiming,  fyc.  of  Cattle,]  At  common  law,  the  maiming  of  cattle 
was  not  an  indictable  offence.  The  prisoner  was  charged,  for  that  he,  on, 
&c.i  with  force  and  arms,  one  gelding,  of  the  value,  &c.,  then  and  there 
unlawfally  did  maim,  to  the  damage  of  the  prosecutor;  but,  upon  a  ref- 
erence to  tbie  judges  after  conviction,  they  all  held  that  the  indictment 
contained  no  indictable  offence ;  for,  if  the  case  were  not  within,  the 
Black  Act,  the  fact  in  itself  was  only  a  trespass ;  for  the  words  vi  et  drmis 
did  not  imply  force  suiGcient  to*support  the  indictment.  Ranger's  case,  2 
East,  P.  C.  1074. 

This  class  of  offences  was  provided  .against  by  the  Black  Act,  9  Geo.  I', 
c.  22 ;  but  that  statute  was  repealed,  and  In  substance  re-enacted,  by  the  « 
4  Geo.  4,  c.  54 ;  which  was  also  repealed  by  the  7  and  8  Greo.  4«  c-  27.. 

By  the  7  and- 8  Geo.  4,  c.  30,  s.  16,  ^^  if  any  person  shall' unlawfully  and 
maliciously  kill,  maim,  or  wound  any  cattle,  every  such  offender  shall  be 
guilty  of  felony,  and  being  convicted  thereof,  shall  be  liable,  at  the  discre- 
tion of  the  court,  to  be  transported  beyond  "^thc  seas  for  life,  or  [  ^37  ] 
for  any  term  not  less  than  seVen  years,  or  to  be  imprisotied  for  any  term 
not  exceeding  four  years,  and  if  a  male,  to  be  once,  twice,  or  thrice  pub- 
licly or  privately  whipped  (if  the  court  shall  think  fit)  in  additioiT  to  such 
iiBprisDnment.-^ 

By  the  7  Wm.  4  and  1  Vict.  c.  90,  s.  2,  so  much  of  the  above  act  as 
relates  to  the  punishment  of  persons  convicted  of  the  offences  therein 
speeified  is  repealed,  and  it  is  enacted,  that  **  every  person  convicted  after 
the  commencement  of  this  act  of  any  of  such  offences  respectively,  shall 
be  liable  to  be  transported  beyond  the  seas  for  any  term  not  exceeding 
fifteen  years,  and  not  less  than  ten  years,  or  to  be  imprisoned  for  any 
term  not  exceeding  three  years." 

For  s.  3,  of  the  above  act,  authorising  the  court  in  awarding  imprison- 
ment, to  add  hard  labor  and  solitary  confinement,  see  ante,  p.  333. 

The  evidence  upon  a  prosecution  under  this  statute  will  be — 1,  that 
the  animal  killed  or  maimed  comes  within  the  description  of  cattle  speci- 
fied in  the  statute  ;  and  2,  the  act  of  killing  or  maiming  by  the  prisoner. 

Proof  of  the  animal  being  within  the  statute.]  Upon  the  repealed 
statute  of  9  Geo.  1,  c.  22,  wiiich  only  contained  the  general  word  ''  cat- 
tle,'' it  was  held,  that  an  indictment  for  killing  a  ''mare"  was  good.  Pa- 
ty's  case,  1  Leach,  72  ^  2  W.  Bl.  721 ;  2  East,  P.  C.  1074.  And  so  an 
todietment  for  wounding  ''  a  gelding."  Mott's  case,  1  Leach,  73,  (n.) 
-Pigs  were  held  to  be  within  the  9  Geo.  1,  c.  2^.  Chappie's  case,  Russ. 
and  Ry.  77.    So  also  asses.     Whitney's  case,  1  Moody,  C.  C.  3  (b). 

It  is  not  sufficient  in  the  indictment  to  charge  the  prisoner  with  maim- 
ing, &c.  ''  cattle"  generally,  without  specifying  the  description,  and  such 
description  must  be  proved ;  and  where  the  sex  is  stated,  the  animal 
mast  be  proved  to  be  of  that  sex.  Chalkley's  case,  Rusis.  and  Ry. 
258  (c). 

(a)  Eng.  Cora.  L.  Rep.  zzziv.  394.    {h)  3  Eng.  C.  C.  3.    (e)  1  Id. 
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Proof  (^  the  injury.]  Upon  an  indictment  for  maliciously  wounding^ 
it  need  not  appeal  either  that  the  animal  was  killed,  or  that  the  wound  in* 
flicted  a  permanent  injury.  Upon  an  indictment  for  this  offence,  it  was 
proved  that  the  prisoner  had  maliciously  driven  a  nail  into  a  horse's  foot. 
The  horse  was  thereby  rendered  useless  to  the  owner,  and  continued  so 
to  the  time  of  trial ;  but  the  prosecutor  stated  that  it  was  likely  to  be  per- 
fectly sound  again  in  a  short  time.  The  prisoner  being  convictedi  the 
judges,  on  a  case  reserved,  held  the  conviction  right,  being  of  opinion  that 
the  word  '^  wounding"  did  not  imply  a  permanent  injury.  Haywood's 
case,  Russ.  and  Ry.  16  (a)  ;  2  East,  P.  C.  1076.  But  by  nurimingj  k  is 
to  be  understood  a  permanent  injury.     Id.  2  East,  P.  C.  1077. 

Where  the  prisoner  was  indicted  on  the  4  Geo.  4,  c  54,  for  woundiag 
a  sheep,  and  it  appeared  that  he  had  set  a  dog  at  the  animal,  and  that  the 
dog,  by  biting  it,  inflicted  several  severe  wounds,  Parkj  J.,  is  staled  to 
have  said,  "  This  is  not  an  oflence  at  common  law,  and  is  only  made  so 
[  *'338  ]  by  a  statute,  and  I  am  of  opinion  *that  injoritig  a  afaeep^  by 
setting  a  dog  to  worry  it,  is  not  a  maiming  or  wounding' within  the  mean- 
ing of  that  statute.''  Hughes's  case,  2  C.  and  P.  420(6).  As  to  Ibe 
construction  of  the  word  "wound"  see  Wood's  case,  1  Moody,  O.C 
278  (c) ;  Wetton's  case,  Id.  294  (d).  Where  the  prisoner  pouved  a  quan- 
tity of  nitrous  acid  into  the  ear  of  a  mare,  some  of  which,  getting  into  tfae 
eye,  produced  immediate  blindness,  being  convicted  of  maiicioasly  BMum? 
ing  the  mare,  the  conviction  was  held  by  the  judges  to  be  right«  Owen's 
case,  1  Moody,  C.  C.  205  (e). 

The  administering  poison  to  cattle,  however  malicious  the  aei  may  be, 
is  not  a  felony  within  the  statute,  unless  the  animal  die ;  bat-  the  party 
may  be  indicted  as  for  a  misdemeanor.  Where  a  man  was  thus  indoctod, 
for  administering  sulphuric  acid  to  eight  horses,  with  intent  feloniously  to 
kill  them,  and  it  appeared  that  he  had  mixed  sulphuric  acid  with  the  dorn, 
and  having  done  so  gave  each  horse  his  feed ;  PtfrJb,  J.,  held  that  lliis 
evidence  supported  the  allegation  in  the  indictment,  of  a  joint  a«ia9ifiiBlar<- 
ing  to  all  the  horses.     Mo^s  case,  4  C.  and  P.  964  (/)« 

Where  a  prisoner  set  fire  to  a  cowhouse,  and  a  oow  in  it  was  burst  to 
death,  Taunton,  J.,  ruled  that  this  viras  a  killing  of  the  oow  within  the  7 
&  6  Geo.  4,  c.  30,  s.  16.    Haughton's  case,  5  C.  and  P.  569  (g). 

Proi3f  of  malice  and  intent.]  Under  the  repealed  statute  of  9  Gfce. 
1 ,  c.  02^  it  was  necessary  to  show  that  the  act  was  done  out  of  malice  lo 
the  owner;  but  the  7  &  8  Geo.  4,  c.  30,  s.  25,  (see post,  title  Malicious 
Injuries,)  renders  it  an  offence,  whether  the  act  be  done  from  tndice  ooo^ 
ceived  against  the  owner  or  otherwise.  Although  it  is  thus  rendered 
flBnoeeesMuy  to  give  evidence  of  malice  against  any  partioiilar  periOD«  jret 
an  evil  intent  in  the  prisoner  must  appear.  Thus  ifi  Mo^a  ease,  aiyrg, 
Patk^  I.,  left  it  to  tiM  jury  to  say  whether  the  prisoner  had  fetdministered 
the  sulphuric  acid  (there  being  some  evidence  of  a  practice  of  that  kind 
by  grooms)  with  the  intent  imputed  in  the  indictment,  <x  whether  be  had 
done  it  under  the  impressioa  that  it  would  improve  the  appearance  of  his 
horses ;  and  that  in  the  latter  case  they  ought  to  acquit  faim.  In  the 
same  case  the  learned  judge  allowed  evidence  to  be  givien  of  other  motM 
of  administering,  to  show  the  intent. 

la)  1  £iiff.  C.  0. 16.    <h)  Eng.  Com.  L.  Bm.  zu.  900.    (c)  3  £ng.  C  C.  278.    (d)  Id. 
SS.    (a)  Id.  m.    (J)  Etof .  Com.  L- Hep.  x«.  420.    (g'/ld.  ««▼.  464. 
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What  amounts  to     -        -        -        -  338 1         Venue 
Proof  of  intent         -        -        -        -  339 1 


fFhai  amounts  to.]  It  is  a  very  high  oflfence  to  challenge  another^ 
either  by  word  or  letter,  to  fight  a  duel,  or  to  be  the  ^messenger  [  ^339  ] 
of  snob  a  challenge,  or  even  barely  to  provoke  another  to  send  such  a 
cballengB,  or  to  fight,  as  by  dispersing  letters  to  that  purpose,  containing 
refleetkms,  and  insinuating  a  desire  to  fight.  Hawk.  P.  C.  b.  1,  c.  63,  s. 
d.  Thus,  a  letter  containing  these  words,  '^  You  have  behaved  to  me 
Ske  a  Uackguard.  1  shall  expect  to  hear  from  you  on  this  subject,  and 
wifl  panotually  attend  to  any  appointment  you  may  think  proper  to  make,'' 
was  held  indictaUe  (1).  Phillips'  case,  6  East,  464  ;  Rice's  case,  3  East, 
S81* 

No  provocation,  however  great,  is  a  justification  on  the  part  of  the  de- 
fandant ;  Rice's  oaoe,  3  East,  581 ;  although  it  may  weigh  with  the  court 
in  awarcKng  the  punishment.  ^ 

On  an  indictnient  for  challenging,  or  provoking  to  challenge,  the  prose- 
cutor must  prove — 1st,  the  Jetter  or  words  conveying  the  challenge ;  and 
dd,  where  it  does  not  appear  from  the  writing  or  words  themselves,  he 
ffioat  prove  the  intent  of  the  party  to  challenge,  or^  to  provoke  to  a  chal- 
lefigt* 

Prmaf  (tf  the  intefU,]  In  general  the  intent  of  the  party  will  appear 
kwn  die  writing  or  words  themselves ;  but  where  that  is  not  the  case,  as 
wfaero  the  words  are  ambiguous,  the  prosecutor  must  siiow  the  circum- 
stancQB  trader  which  they  were  uttered,  for  the  purpose  of  proving  the 
iiaia:wftil  ialent  o{  the  speaker  (2).  Thus,  words  of  provocation,  as 
"  liar,"  or  ^^  knave,''  though  a  mediate  provocation  to  a  breach  of  the 
peace,  4o  nd  tend  to  k  immediately ,  like  a  challenge  to  fight,  or  a 
threatening  to  beat  another.  King's  case,  4  Inst.  181.  Yet  these,  or 
aaiy  other  wofds,  would  be  indictable  if  proved  to  have  been  spoken  with 
an  intent  to  urge  the  party  to  send  a  challenge.     1  Russell,  276  (3). 

Venue.]  Where  a  letter  chanengiog  to  fight  is  put  into  the  post-office 
in  one  connty,  and  delivered  to  the  party  in  another,  the  venue  may  be 
laid  ta  the  former  county*  If  the  letter  is  never  delivered,  the  defend^ 
aiit%  oieoce  is  the  same.     Williams's  case,  2  Campb.  506. 

(1)  A  challenge  to  fight  a  duel  out  of  the  state  ii  indictable,  for  its  tendency  is  to  produce  a 
breach  of  the  peace.  StAte  «.  Farrier,  1  Hawks,  487.  State  v.  Taylor,  1  Const.  Kep.  107. 
The  dedaratitma  of  Ihe  second  are  admissible  against  the  principal.  State  v.  Dupont.9 
M'Cord,  334« 

(2)  It  is  a  question  for  the  jury  whether  the  party  intended  a  challenge  or  not  Gibbon's 
esse,  1  Southard,  40,  Ckimman wealth 9.  I^eyv,  3  Wheeler's  C.  C.  345.  Wood's  case,  8  Ro- 
neys'e  Rec  133.  Puole  testimony  is  ftdmissiole  in  explanation  of  the  note.  Coram,  t).  Hiat« 
6J.  J.  Marsh.  120.  Expressing  a  xeadmess  to  accept  a  challenge  does  not  amount  to  one. 
Conim.'e.  Tibbs,  1  Dana,  524. 

(3)  Words  insyraating  <a  desire  to  fight  with  deadly  weapons,  as  thev  tend  to  provoke  sueh 
combat,  may  amount  to  a  misdemeanor  at  common  law.    Comm.  v.  Tiobs,  1  Dana,  524. 
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Proof  of  the  nature  of  ibe  cheating  or         I  What  cheaU  are  not  indiotable        -        -340 
fVaud— afiecting  the  public       -        •  340  | 


XJndi^r  this  head,  the  evidence  required. to  support  an  indictment  for  a 
[  340  ]  cheat  or  fraud,  at  common  law  will  i)e  considered.  The  proofs  *Te^ 
girding  prosecutiona  for  false  pretences,  are  treated  of  in. a-  subsequent 
part  of  this  work... 

In  order  to  support  an  indictment  at  common  law  for  cheating,  the 
prosecutor  must  prove — Ist,  that  the  cheat  was  of  a  public  nature;  Mj 
the  mode  in  which  the  cheating  was  effected  ;  thus  if  it  was  by  a  false 
token,  the  nature  of  such  false  token  must  be  stated  in  the  inidictment, 
and  proved  in  evidence^;  dd,  that  the  object  of  the  defendant  in  defraud-' 
ii^  th^  prosecutor  was  successful, 

The  punishment  of  this  offence  is,  as  in  cases  of  x>ther  misdemeraors' 
at  coQimon  la w,  fine  and  imprisonment. 

Proof  (^  the  nature  of  the  cheating  or  fraud^^affecting  thepubUc.] 
Fmud^  affecting  the  crown,  and  the  public  at  large,  are  indictable,  though 
they  may  arfse  in  the  course  of  particular  transactions  with  private  indi^* 
vjduals  (1).  2. Russell,  285,  The  selling  unwholesooM  provisions,  4  Bl. 
Com.  162,  or  the  giving  any  person  unwholesome  victuals,  not  fit  for  man 
'  to  eat,  lucri  cau^,  2  East,  P.  C.  822,  is  an  indictable  offence.  Where 
the  defendant. was  indicted  for  deceitfully  providing  certain  French  pris^ 
oners  with  unwholesome  bread,  to  the  injury  of  their  health,  it  was  ob- 
jected in  arrest  of  judgment,  that  the  indictment  could  not  be  sustained, 
for  that  it  did  not  appear  that  what  was  done  was  in  breach  of  any  contract 
with  th  public,  .or  of  any  civil  or  moral  duty ;  but  the  judges,  on  a  refer- 
ence to  them,  held  the  conviction  right.  Treeve's  case,  2  East,  P;  C. 
82U  The  defendant  was  indicted  for  supplying  the  Royal  Military 
Asylum  at  Chelsea,  wirii  loaves  not  fit  for  the  food  of  man,  v^hich  he  well 
knew,  &LC.  It  appeared  that  many  of  the  loaves  were  strongly  impreg^ 
nated  with  alum,  (prohibited  to  be  used  by  37  G.  3,  c.  98,  s.  21,)  and 
pieces  as  large  as  horse-beans  were  found ;  the  defence  was,  that  it  was 
merely  used  to  assist  the  operation  of  the  yeast,  and  bad  been  carefully 
employed*  But  Lord  EUenborough  said,  '*  Whoever  introduces  a  8ul>- 
stance  into  bread,  which  may  be  injurious  to  the  health  of  those  who 
consume  it,  is  indictable,  if  the  substance  be  found  in  the  bread  in  that 
injurious  form,  although  if  equally  spread  over  the  mass,  it  would  have 
done  no  harm."     Dixon's  case,  4  Campb..l2,  3  M.  and  S.  11. 

There  is  also  another  head  of  public  cheats  indictable  at  common  law, 
which  are  directed  against  the  public  justice  of  the  kingdom ;  such  as  the 
doing  judicial  acts  without  authority,  in  the  name  of  another.    2  East,  P. 

(1)  Reap.  V.  Teiseher,  1  Dall.  338.    Comxn.  v.  Eck'ert,  2  Browne^  U^,    Rtap.  r.  PoweU,  1 
Dril/47. 
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C.  821.  There  is  the  precedent  of  an  indictment  against  a  married  wo- 
man for  pretending  to  be  a  widow,  and  as  such,  executing  a  bail-bond  to 
the  sheriff.  This  probably  was  considered  a  fraud  upon  a  public  officer 
in  the  course  of  justice.  Ibid.  Trem.  P.  C.  101  ;  Cr.  Cir.  Com.  78. 
So  it  was  said  by  Lord  EUenborough,  that  he  had  not  the  least  doubt 
tltat  a  person  making  use  of  a  false  imprisonment  for  the  purpose  of  per- 
verting the  course  of  justice,  was(  guilty  of  an  offence  punishable  by  in- 
dictment Omealy  v.  Newell,  8  East,  364.  So  it  was  held,  that  a 
person  who,  being  committed  under  an  attachment  for  a  contempt  in  a 
*civil  cause,  counterfeited  a  pretended  discharge  as  from  his  [  *341  ] 
creditor  to  the  sheriff  and  gaoler,  under  which  be  obtained  his  discharge 
from,  gaol,  was  guilty  of  a  cheat  and  misdemeanor  at  common  law,  al- 
though the  a.ttachment  not  being  for  non-payment  of  money,  the  discharge 
was  a  nullity.  Fawcett's  case,  2  East,  P.  C.  862.  Doubts  were  enter- 
tained by  some  of  the  judges  whether  this  was  not  a  forgery  at  common 
law.     Vide  poai^  title  Foiigerx. 

Fraudulentmalversations  or  cheats  in  public  officers,  are  also  the  subject 
of  an  indictment  at  common  law  ( 1 ) ,  as  against  overseers  of  the  poor  for  re- 
fusing to  account ;-  Commings'  case,  5  Mod.  179 ;  1  Bott,  332  ;  1  Russell, 
288 ;  or  for  rendering  false  accounts.  Martinis  case,  2  Campb.  269;  3 
Chiity,.C.  L.  .701 ;  2  Russell,  288.  Upon  an  application  to  the  Court  of 
King's  Bench,  against  the  minister  and  churchwardens  of  a  parish,  for 
misapplying  monies  collected  by  a  brief,  and  returning  a  smaller  sum  only 
i|s  collected,  the  Court,  refusing  the  information,  referred  the  prosecutors 
to  the  ordinary,  remedy  by  indictment.  R.  v.  Ministers,  ^d:c.  of  St 
Botolpb,  1  W.  Bl.  443.     Vide  po^,  title,  Offices. 

Agatn^  where  two  persons  were  indicted  for  enabling  persons  to  paa 
their  acxx>ant8  with  the  pay-office,  in  such  a  way  as  to  defraud  the  govern- 
ment,* and  it  was  objected  that  it  was  only  a  private  matter  of  account, 
and  not  indictable,  the  Court  decided  otherwise,  as  it  related  to  the  pub- 
lic revenue^    Bembridge's  case,  cited  1  East,  136. 

Another  class  of  frauds  affecting  the  public,  is  cheating  by  false  weights 
and  measures,  which  carry  with  them  the  semblance  of  public  authenticity.  > 
Thus,  the-  counterfeitilig  the  general  seal  or  mark  of  a  trade  upon  cloth  of 
a  certain  description  and  quality  is  Indictable.  Worrel's  case,  Trem.  P.  C. 
106 ;  2  East,  P.  C.  820.  So  where  the  defendant  has  measured  com  in 
a  bushel,  and  put  something  in  the  bushel  to  fill  it  up,  or  has  measured  it 
in  a  bushel  short  of  the  stated  measure.  Per  Cur.  Pinkney's  case,  2  East, 
P.  C.  820. 

What  cheats  are  not  indictabk*]  It  is  not,  however,  every  species  of 
fraud  and  dishonesty  in  transactions  between  individuals- which  is  the  sub- 
ject matter  of  a  criminal  charge  at  common  law  ;  but  in  order  to  consti- 
tute it  such-,  it  must  be  an  act  affecting  the  public,  such  as  is  public  in  its 
nature,  calculated  to  defraud  numbers,  and  to  deceive  the  people  in  gen- 
eral.    2  East,  P.  C.  816. 

Wberet  an  imposition  upon  an  individual  is  effected  by  a  false  affirma- 
tive or  bate  lie,  in  a  matter  not  affecting  the  public,  ah  indictment  ii  not 
sustaiuable  (2).     Thus  whore  an  indictment  charged  the  defendants  with 

(1)  Respl  0.  PoweU,  1  ball.  47.    Commonwealth  v.  Wade,  Wb«rt.  Dig.  166. 
'  (9)  CotDTnon^alUi  v.  Warren,  6  Mass.  78.    Bnt  yrhen  a  man  indnoea  another  by  falie  rap- 
reaentations,  and  &lae  reading,  to  sign  hia  name  to  a  note  for  a  diflfeient  amount  than  tut 
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selling  to  a  person  e^ht  hundred  weight  of  gam,  kI  the  priee  of  wvea 
pounds  per  hundred  weight,  fahsely  affirming  that  the  gum  wm  gum  «•»« 
6ca,  and  that  it  was  worth  seven  pounds  per  hundred  weight,  whereas  it 
was  not  gum  seneca^  and  was  not  worth  more  than  3L  &c.,  the  indictmetit 
'  was  quashed.     Lewis's  case,  S^yer,  205. 

So   where   the     party  acompanies    his  assertion   with    an  apparent 
[  *342  ]  ^'token  of  no  more  value  than  his  own  assertion.     Thua^  where 
an  indictment  at  common  law  charged  that  Lara,  deceitfully  intending,  by 
crafty  means  and  devices,   to  obtain  possession  of  divers  lottery  tiekels» 
the  property  of  A.,  pretended  that  he  wanted  to  purchase  them  for  a  vaki* 
able  consideration,  and  delivered  to  A.,  a  fictitious  order  for  payment  of 
money  subscribed  by  him  (Lara)  &;c.,  purporting  to  be  a  draft  upon  hit 
Imnker  for  the  amount,  which  he  knew  be  had  no  authority  to  do^  and 
that  it  would  not  be  paid  ;  but  which  he  falsely  pretended  to  be  a  good 
order,  and  that  he  had  money  in  the  banker's  hands,  and  that  it  would  be 
paid,  by  virtue  of  which  he  obtained  the  tickets,  and  defrauded  the  proae* 
ciotor  of  the  value ;  judgment  was  arrested,  on  thegroond  that  the  defen** 
dant  was  not  charged  with  having  used  any  ialse  token  to  accomplish  the 
deceit,  for  the  banker's  check  drawn  by  himself  entitled  him  to  no  more 
credit  than  his  bare  assertion  that  the  money  would  be  paid.     Lara's  case, 
2  East,  P.  €.  819;  6  T.  R.  565;  2  Leach,  652.     But  such«n  offence  ia 
punishable  as  a  Jnlse  pretence  under  the  statute.     Vide  p0stj  title  False 
Pretences.     So  where  the  defendant,  a  brewer,  was  indieted  for 
to  a  publican  so  many  vessels  of  ale,  marked  as  containing  andi  a 
«re,  and  writing  a  letter  assuring  him  that  they  did  contain  such  a  measure, 
when,  in  fact,  they  did  not  contain  such  measure,  but  so  much  less,  Slc., 
the  indictment  Mras  quashed  on  motion,  as  containing  no  criminal  charge. 
WildeiB'  case,   cited  2  Burr.  1128  ;  2  East,  P.  C.  819.     Upon  the  same 
pnncipie,  where  a  miller  was  indicted  /or  detaining  com  sent  to  him  to 
be  gitrand,  the  indictment  was  quashed,  it  being  merely  a  private  injury, 
for  which  an  action   would   lie.     Channell's  case,   2  Str.  793 ;  1   Sess. 
Ca.  366 ;  2  East,  P.  C.  818.     So,  selling  sixteen  gallons  of  ale  as  eigh- 
teen— Lord  Mansfield  said,  *^  it  amounts  only  to  an  unfair  dealing,  and 
an  imposition  on  this  particular  man,  from  which  he  could  not  have  suf- 
lered   but  for  his  own  carelessness  in  not  measuring  the  liquor  when  he 
received  it ;  whereas  fraud,  to  be  the  object  of  a  criminal  prosecution, 
must  be.of  that  kind,  which  in  its  nature  is  calculated  to  defraud  numbers, 
as  fiilse  weights  and  measures,  false  tokens,  or  where  there  is  a  conspi- 
racy>''     W  beady 's  case,  2  Burr.   1125;  1  W.  BI.  273;  2  East,  P.  C. 
818.     Where  a  miller  was  charged  with  receiving  good  barley,  and  de- 
livering meal  in  return  different  from  the  produce  of  the  barley,  and 
musty,  <&c.  this  was  held  not  to  be  an  indictable  offence.     Lord  EUenbih 
fWigh  said,  that  if  the  case  had  been,  that  the  miller  had  been  owner  of 
ttsoke  mill,  to  which  the  inhabitants  of  the  vicinage  were  bound  to  resort, 
10  tHder  to  get  their  com  ground,  and  that  he,  abusing  the  confidence 
of  bis  situation,  had  made  it  a  color  for  practising  a  fraud,  this  might 
have  presented  a  'diflerent  aspect ;  but  as  it  then  stood,  it  seemed  to 
be  DO  more  than  the  case  of  a  common  tmdesman,  who  was  guilty  of 
itj^9d  jn->L  nmtter  of  trade  or  dealing,  such  as  was  adverted  to  in^ 


Mwurt  opon 
TcTfer,  76. 


opon,  it  haa  hesn  held  to  be  «  cheat  for  irhich  he  may  be  indicted.    HiJl^r  Stifle,  1 
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Wheaily'B  etse,  (supra)  and  the  other  cases,  as  not  being  indictable 
Haynes's  case,  4  M.  dc.  S.  214 ;  vide  Wood's  case,  1  Sess.  Ca.  217  j  2 
Raasell,  296(1). 

*The  indictment  stated  that  the  defendant  came  to  M.  in  the  [  *343  ] 
name  of  J.,  to  borrow  51.,  on  which  M.  lent  her  the  52.,  tibi  revera  she  never 
bad  any  authority  from  J.  to  borrow  the  money.  The  defendant  being  con- 
victed, on  motion  in  arrest  of  judgment,  the  whole  Court  thpught  this  not 
an  indictable  ofience.  HoU,  C.  J.,  put  the  following  case  : — X  young 
man  seemingly  of  age,  came  to  a  trad^man  to  buy  some  commodities, 
who  asked  him  if  he  was  of  age,  and  he  told  him. he  was,  upon  which  he. 
let  him  have  the  goods,  and  upon  an  action,  he  pleaded  infra  atatemy 
and  waa  found  to  be  under  age  half  a  year ;  and  afterwards  the  trades- 
DMn  brought :an  action  upon  the  case  against  him  for  a  cheat;  but  after 
a  verdict  for  the  plaintiff,  judgment  was  arrested.  Powelly  J.,  said,  if  a 
woman  pretending  herself  to  be  with  child,  does  with  others  conspire  to 
get  money,  and  for  that  purpose  goes  to  several  young  men,  and  says 
to  each  that  she  is  with  child  by  him,  and  that  if  he  will  not  give  her  so 
much  money,  she  will  lay  the  bastard  to  him,  and  by  these  means  gets 
money  of  them,  this  is  indictable.  UoU,  C.  J.,  added,  ^^  I  agree  it  is  so 
when  she  goes  to  several,  but  not  to  one  particular  person.^'  Glanvill's 
case,  Holt,  354.  F^rom  the  last  observation  of  Holt,  C.  J.,  it  appears  that 
Powell,  J.,  was  speaking  of  an  indictment  for  climating,  and  not,  as  might 
be  supposed,  from  using  the  words,  '^  does  with  others  conspire,"  of  an 
indictment  for  conspiracy. 


CHILD  STEALING. 

The  oflfebce  of  cbild-slealing  is  now  provided  against  by  the  9  G.  4,  c. 
31,  s.  21,  which  enacts,  "if  any  person  shall  maliciously,  either  by  force 
or  fraud,  lead  or  take  away,  or  decoy  or  entice  away,  or  detain  any  child 
under  the  age  of  ten  years,  with  intent  to  deprive  the  parent  or  parents, 
or  any  other  person  having  the  lawful  care  or  charge  of  such  child,  of 
the  possession  of  such  child,  or  with  intent  to  steal  any  article  upon  or 
about  the  person  of  such  child,  to  whomsoever  such  article  may  belong ; 
or  if  any  person  shall,  with  any  such  intent  as  aforesaid,  receive  or  har- 
bor any  such  child,  knowing  the  same  to  have  been,  by  force  or  fraud, 
led,  taken,  decoyed,  enticed  away,  or  detained  as  hereinbefore  mention- 
ed, every  such  offender,  and  every  person  counselling,  aiding,  or  abetting 
such  offender,  shall  be  guilty  of  felony,  and  being  convicted  thereof,  shall 
be  liable  to  be  transported  beyond  the  seas  for  the  term  of  seven  years, 
or  to  be  imprisoned  with  or  without  hard  labor  in  the  common  gaol  or 
House  of  Correction,  for  any  term  not  exceeding  two  years ;  and  if  a 
male,  to  be  once,  twice,  or'  thrice  publicly  Or  privately  whipped  (if  the 
court  shall  so  think  fit)  in  addition  to  such  imprisonment.  Provided 
always,  that  no  person,  who  shall  have  claimed  to  be  the  father  of  an  il* 
legitinuite  child,  or  to  have  any  right  to  the  possession  of  such  child,  shall 
be  liable  to  be  prosecuted  by  virtue  hereof,  on  account  of  his  getting  poa* 


(1)  Paopla  V.  Babooek,  7  Johns.  201.    Commonwealth  v.  Warren,  6  MaM.  72.    People  o. 
Stone,  9  Wend.  188. 
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session  of  *'such  child,  or  taking  such  child  out  of  the  possession  of  the 
mother,  or  any  other  person  having  the  lawful  charge  thereof." 

To  support  an  indictment  under  this  statute,  the  prosecutor  roust  proT6 
— 1.  The  leading  or  taking  away,  decoying  or  enticing  away  of  the 
child,  either  by  force  or  fraud,  as  alleged  in  the  indictment.  Where  the 
child  is  not  produced  as  a  witness,  or  is  of  such  tender  years  as  to  be 
unable  to  give  evidence,  the  taking  or  decoying,  <&c.  must  be  proved  by 
the  other  circumstances  of  the  case.  2.  The  age  of  the  ehild.  It  must 
be  proved  that  the  child  is  not  noore  than  ten  years  of  age ;  but  the  pre- 
cise age  mentioned  in  the  indictment  is  not  material.  3.  The  intent 
must  be  proved  as  laid,  and  will  in  general  be  gathered  from  all  the  cir* 
cumstances  of  the  case.  An  intent  to  deprive  the  parents,  &c.  of  the  law- 
ful care  or  charge  of  the  child  may  be  inferred,  from  the  secret  nmnner  ia 
which  it  was  taken  away.  As  to  the  '^  persons  having  the  lawful  care  or 
charge  of  the  child,"  vide  title,  Abduction,  ante,  p.  240. 


CONCEALING  BIRTH  OF  CHILD. 

The  offence  of  concealing  the  birth  of  a  child  was  first  provided  against 
by  statute  21  Jac.  1,  c.  37,  which  was  repealed  by  the  43  Geo.  3,  c.  58. 
The  latter  statute  was  also  repealed  by  the  9  Geo.  4,  c.  31,  which  con- 
tains the  following  clause,  (s.  14.) — '*  that  if  any  woman  shall  be  de- 
livered of  a  child,  and  shall,  by  secret  burying,  or  otherwise  dispos- 
ing of  the  dead  body  of  the  said  child,  endeavor  to  conceal  the  birth 
thereof,  every  such  offender  shall  be  guilty  of  a  misdemeanor,  and  being 
convicted  thereof,  shall  be  liable  to  be  imprisoned,  with  or  without  hard 
labor,  in  the  common  gaol  or  house  of  correction,  for  any  term  not  ex- 
eeeding  two  years  ;  and  it  shall  not  be  necessasfr  to  prove  whether  the 
child  died  before,  at,  or  after  its  birth  ;  provided  always,  that  if  any  wo- 
man tried  for  the  murder  of  her  child  shall  be  acquitted  thereof,  it  shall 
be  lawful  for  the  jury,  by  whose  verdict  she  shall  be  acquitted,  to  find 
in  case  it  shall  so  appear  in  evidence,  that  she  was  delivered,  and  that  she 
did,  by  secret  burying  or  otherwise  disposing  of  the  dead  body  of  such 
child,  endeavor  to  conceal  the  birth  thereof ;  and  thereupon  the  court 
nmy  pass  such  sentence,  as  if  she  had  been  convicted  upon  an  indictment 
for  the  concealment  of  the  birth"  (1). 

Upon  a  prosecution  on  this  statute,  the  prosecutor  must  prove  ;  1,  the 
birth  of  the  child ;  2,  the  secret  burying,  or  other  disposal  of  the  dead 
body ;  and  3,  the  endeavor  to  conceal  the  birth.  In  general,  the  evidence 
to  prove  the  first  points  will  also  tend  to  establish  the  last. 

In  defence,  the  prisoner  may  prove  any  circumstances  negativing  the 
endeavor  to  conceal,  as  that  she  called  for  help  or  confessed  herself  with 
child  ;  and  upon  the  same  principle  evidence  was  allowed  (under  the 
repealed  statute  2L  Jac.  1,  c.  27,)  of  the  mother's  having  made  provision  for 
the  birth,  as  a  circumstance  to  show  that  she  did  not  intend  to  conceal  it. 
[  *345  ] .  1  East,  P.  C.  228.  A  disclosure  *to  an  accessary  was  held  to 
take  the  case  out  of  the  stat.  21  Jac.  I.  Jane  Peat  was  indicted  for  the 
fiBurder  of  her  bastard  child,  and  Margaret  Peat,  her  mother,  for  being 

•  •  •     . 

(1)  8ee  Penn.  v.  M'Kee,  Addia.  1.    Boylea  v.  The  Comm.,  3  S.  dt  R.  50. 
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present,  aidkig  and  abetting.  It  appeared  that  Jane  Peat  was  beard  by 
persons  in  an  adjoining  room  to  call  her  mother.  Heathy  J.,  ruled,  that  if 
any  person  was  present,  though  privy  to  the  guilt,  the  case  was  not  within 
the  statute.  Peat's  case,  1  East,  P.  C.  229.  The  prisoner  was  indicted 
for  the  murder  o(  her  bastard  child,  and  it  was  proved  that  she  had  thrown 
the  child  down  the  privy.  The  learned  judge  told  the  jury>  that  the  act 
of  throwing  the  child  down  the  privy  was  evidence  of  an  endeavor  to  con- 
ceal the  birth,  within  the  43  Geo.  3,  c.  58,  s.  3,  (now  repealed,)  and  the 
piisoner  being  convicted  of  the  endeavor  to  conceal,  the  judges  held  that 
the  conviction  was  right.  Cornwall's  case,  Russ.  and  Ry.  336  (a). 
Where  the  dead  body  of  a  new  born  child  was  found  amongst  the  feath- 
ers of  a  bed,  and  there  was  no  evidence  showing  by  whom  it  was  put 
there,  and  it  appeared  that  the  mother  had  sent  for  a  surgeon,  and  pre- 
pared clothes,  the  judge,  on  an  indictment  against  the  mother  for  endeav- 
oring to  conceal  the  birth,  directed  an  acquittal.  Higley's  case,  4  C.  and 
P.  366  (6). 

Frances  Douglas  and  one  Robert  Hall,  were  indicted  for  the  murder  of 
a  female  child,  of  which  they  were  acquitted ;  whereupon  the  jury  were 
desired  to  inquire,  whether  the  female  was  guilty  of  endeavoring  to  con- 
ceal the  birth.  The  prisoners  had  been  living  together  for  some  time,  and 
in  the  night,  or  rather  about  four  in  the  morning,  she  was  delivered  of  the 
child,  in  the  presence  of  the  male  prisoner,  who  "^vas  the  father  of  it,  and 
who,  with  his  two  sons,  aged  fourteen  and  ten,  all  slept  on  the  same 
pallet  with  her,  up  four  pair  of  stairs.  The  male  prisoner  very  soon  af- 
terwards put  the  child  (which  had  not  been  separated  from  the  after  birth,) 
into  a  pan,  carried  it  down  stairs  into  the  cellar,  and  threw  the  whole  into 
the  privy,  the  female  prisoner  remaining  in  bed  up  stairs.  She  was  proved 
to  have  said  she  knew  it  was  to  be  done.  The  fact  of  her  being  with 
child  was,  some  time  before  her  delivery,  known  by  her  mother,  who 
lived  at  some  distance,  and  was  apparent  to  other  women.  No  female 
was  present  at  the  delivery  ;  one  had  been  sent  for  at  the  commencement 
of  the  labor,  about  twelve  at  night,  but  was  so  ill  she  could  not  attend. 
There  were  no  clothes  prepared,  or  other  provision  made,  but  the  parties 
were  in  a  state  of  the  most  abject  poverty  and  destitution.  For  the  female 
prisoner,  it  was  contended,  on  the  authority  of  Peat's  case,  and  Higley's 
case  supra,  that  she  could  not,  under  these  circumstances,  be  convicftd  of 
concealment ;  but  it  being  doubted  whether  these  cases  would  be  now 
considered  law,  it  was  agreed  that  the  opinion  of  the  jury  should  be  taken 
upon  the  fact,  and  if  it  should  be  adverse  to  the  prisoner  that  the  sen- 
tence should  be  respited,  and  the  point  reserved.  The  jury  found  her 
gu  ilty  of  endeavoring  to  conceal  the  birth.    - 

The  questions  for  the  opinion  of  the  judges  were,  1st,  Whether  there  was 
evidence  to  convict  the  prisoner  as  a  principal  ?  2dly,  Whether,  in  point 
of  law,  the  conviction  was  good?  The  case  was  *argued  before  [  *346  ] 
all  the  judges  (except  Park,  J.,)  whojvere  of  opinion,  that  the  communi- 
cation made  to  other  persons  was  only  evidence,  but  no  bar,  and  that  the 
conviction  was  good ;  but  they  recommended  a  pardon.  Douglas's  case, 
1  Moo.  C.  C.  480  (c)  ;  7  C.  and  P.  644  (d),  S.  C. 

Evidence  was  given  that  the  prisoner  denied  her  pregnancy,  and  alflb, 

(a)  1  Bug.  C.  C.  336.       (b)  Eng.  Com.  Law  R«p.  six.  421.    (e)  2  Eng.  C.  C  480. 

(a)  Eng.  Com.  L.  Rep.  zxzii.  670. 
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after  the  birth  of  the  child,  denied  that  also,  but  she  afterwards  confessed 
to  a  surgeon  that  she  had  borne  a  child.  The  body  of  the  child  was,  on 
the  same  day,  found  among  the  soil  in  the  privy.  Pattesony  J.,  held  it  to 
be  essential  to  the  commission  of  the  offence,  that  the  prisoner  should  have 
done  some  act  of  disposal  of  the  body,  after  the  child  was  dead  ;  therefore, 
if  she  had  gone  to  the  privy  for  another  purpose,  and  the  child  came  fron 
her  unawares,  and  fell  into  the  soil  and  was  suffocated,  she  must  be  ac- 
quitted of  the  charge,  notwithstanding  her  denial  of  the  birth  of  the  child. 
The. prisoner  was  acquitted.     Turner's  case,  8  C..and  P.  755  (o). 

Where  a  prisoner  was  stopped  going  across  a  yard,  in  the  direction  of  a 
privy,  with  a  bundle,  which,  on  examination,  was  found  to  be  a  cloth  sewed 
up,  containing  the  body  of  a  child  ;  it  was  held  by  Gumey^  B.,  that  the 
prisoner  could  not  be  convicted,  the  offence  not  having  been  completed.. 
Snell's  case,  2  Moo,  and  R.  44. 

Douglas's  case,  supra,  shows  that  a  woman  may  be  convicted,  ilinder 
the  statute,  where  the  body  of  the  child  is  buried  or  disposed  of  by  an 
accomplice,  who  acts  as  her  agent  in  the  matter.  It  seems,  also,  from  the 
same  case,  that  although  by  the  14th  section,  the  woman  only  can  be  in- 
dicted for  concealing  the  birth,  an  accomplice,  who  has  counselled  or 
abetted  the  offence,  is  indictable  under  the  s.  31,  of  the  same  statute, 
which  enacts,  that ''  every  person  who  shall  counsel,  aid,  or  abet  the  com- 
mission of  any  misdemeanor,  punishable  under  this  act,  shall  be  liable  to 
be  proceeded  against  and  punished  as  a  principal  offender." 

An  indictment  for  endeavoring  to  conceal  the  birth  of  a  child  must 
show  that  the  child  was  dead,  but  whether  it  died  before  or  after  the  birth 
need  not  be  proved.  Perkins's  case,  1  Lewin,  C.  C.  44.  So  it  was  said 
by  Bayleyy  J.,  that  he  should  rule  that  the  statute  43  Geo.  3,  c.  58,  ex- 
tended to  all  cases,  whether  it  was  proved  that  the  child  was  still-born,  or 
left  the  matter  in  doubt.  Southern's  case,  1  Burn,  335,  24th  ed.  Now 
•by  the  9  Geo.  4,  c.  31,  it  is  expressly  provided,  that  it  shall  not  be  neces- 
sary to  prove  whether  the  child  died  before  or  after  its  birth,  see  ante^  p. 
344. 

Upon  an  indictment  for  the  murder  of  the  child,  the  prisoner,  on  failure 
of  the  proof  as  to  the  murder,  may  be  convicted  by  the  statute  of  endeav- 
oring to  conceal  the  birth.  Where  the  bill  for  murder  was  not  found  by 
the  grand  jury,  and  the  prisoner  was  tried  for  murder  on  ihe  coroner's  in- 
quisition, it  was  held  that  she  might  be  found  guilty  of  the  concealment, 
the  words  of  the  stat.  43  Geo.  3,  being,  that  ^'  it  shall  be  lawful  for  the  jury, 
by  whose  verdict  any  person  charged  with  such  murder  shall  be  acquitted, 
to  find,"  and  the  judges  holding  that  the  coroner's  inquisition  was  a  charge^ 
[  *347  ]  so  *as  to  justify  the  finding  of  the  concealment.  Maynard's  case, 
Russ.  and  Ry.  240  (6) ;  Cole's  case,  2  Leach,  1095 ;  3  Campb.  871. 
It  may  be  observed,  that  the  word  charge  does  not  occur  in  the  statute 
9  Geo.  4,  c.  31. 

As  to  costs,  see  anie,  p.  110. 

(a)  Eng.  Com.  L.  Rep.  xzziv.  622.    {h)  1  £ng.  C  C.  240. 
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The  laws  against  coining,  so  far  as  they  relate  to  the  current  coin  of  the 
realm,  were  consolidated  by  the  2  Wm.  4,  c.  34,  by  which  the  former 
statutes  were  repealed,  and  new  provisions  substituted. 

Proof  of  counierfeUing  the  gold  or  silver  coin.]  By  the  2  Wro.  4,  c. 
d4,  8. 3,  ^'  if  any  person  shall  falsely  make  or  counterfeit  any  coin,  resemb- 
ling or  apparently  intended  to  resemble  or  pass  for  any  of  the  king's  cur- 
rent gold  or  silver  coin,  every  such  oflfender  shall,  in  England  and  Ireland, 
be  guilty  of  felony,  and  in  Scotland,  of  a  high  crime  and  offence,  and, 
being  convicted  thereof,  shall  be  liable,  *at  the  discretion  of  the  [  *348  ] 
court,  to  be  transported  beyond  the  seas  for  life,  or  for  any  term  not  less 
than  seven  years,  or  to  be  imprisoned  for  any  term  not  exceeding  four 
years  ;  and  every  such  offence  shall  be  deemed  to  be  complete,  although 
the  coin  so  made  or  counterfeited  shall  not  be  in  a  fit  state  to  be  uttered,. 
or  the  counterfeiting  thereof  shall  not  be  finished  or  perfected." 

By  6.  19,  '.'  where  any  person  shall  be  convictetl  of  any  offence  under 
this  act,  for  which  imprisonment  may  be  awarded,  it  shall  be  lawful  for  the 
toort  to  Bei\}ence  the  oflfender  to  be  imprisoned,  with  or  without  hard  la- 
bor in  the  common  gaol  or  house  of  correction,  and  also  to  direct  that  the 
oflfender  shall  bo  kept  in  solitary  confinement  for  the  whole,  or  any  por- 
tion or  portions  of  such  imprisonment,  as  to  the  court,  in  its  discretion, 
shall  seem  meet." 

Now,  by  the  7  Wm.  4  and  1  Vict.  c.  90,  s.  5,  it "  its  enacted,  that  "  it 
shall  not  be  lawful  for  any  court  to  direct  that  any  offender  shall  be  kept 
in  solitary  confinement  for  any  longer  periods  than  one  month  at  a  time, 
or  than  three  months  in  the  space  of  a  year." 

In  order  to  establish  the  charge  of  counterfeiting,  the  prosecutor  must 
prove ;  1st,  the  act  of  counterfeiting ;  and  2d,  that  the  coin  counterfeited 
resembled,  or  was  apparently  intended  to  resemble  or  pass  for  the  king's 
current  gold  or  silver  coin. 

Counterfeiting  the  gold  or  silver  coin— proof  of  the  counterfeiting.] 
In  order  tq  prove  that  the  prisoner  was  guilty  uf  counterfeiting,  it  is  not 
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necessary  to  show  that  he  was  detected  in  the  act,  but  presumptive  evi- 
dence, as  in  other  cases,  will  be  sufficient,  viz.  that  false  coin  was  found 
in  his  possession,  and  that  there  were  coining  tools  discovered  in  his  house, 
&c.  But  the  evidence  must  be  such  as  to  lead  to  a  plain  implication  of 
guilt.  Two  women  were  indicted  for  coloring  a  shilling  and  a  sixpence, 
and  the  third  prisoner,  a  man,  for  counselling  them,  &c.  It  appeared 
that  he  had  visited  them  once  or  twice  a  week ;  that  the  rattling  of  copper 
money  had  been  heard  whilst  he  was  with  them,  that  on  one  occasion  he 
was  seen  counting  something  after  he  came  out ;  that  he  resisted  being 
stopped,  and  jumped  over  a  wall  to  escape ;  and  that  there  were  found 
upon  him  a  bad  three  shilling  piece,  five  bad  shillings,  and  five  bad  six- 
pences. Upon  a  case  reserved,  the  judges  thought  this  evidence  too 
slight  to  support  a  conviction.     Isaac's  case,  1  Russell,  62. 

CoufUerfeiting  the  gold  or  silver  coin — proof  that  the  coin  is  counter" 
feiied.]  Ii  must  be  proved  both  that  the  coin  in  question  is  counterfeit^ 
and  that  it  resembles,  or  is  apparently  intended  to  resemble  the  king's  cur- 
rent gold  or  silver  coin.  The  fact  that  the  coin  counterfeited  or  resem- 
bled, is  the  king's  current  gold  or  silver,  may  be  proved  by  evidence  of 
common  usage  or  reputation.     1  Hale,  P.  C.  213. 

The  proof  that  the  coin  in  question  is  in  fact  false,  is  provided  for  by 
the  17th  sect,  of  the  2  Wm.  4,  c.  34,  which  enacts,  *'  that  where,  upon 
the  trial  of  any  person  charged  with  any  offence  against  the  act,  it  shall 
[  *349  ]  be  necessary  to  prove  that  any  coin  produced  ^n  evidence  against 
such  person  is  false  or  counterfeit,  it  shall  not  be  necessary  to  prove  the 
same  to  be  false  and  counterfeit  by  the  evidence  of  any  moneyer,  or  other 
officer  of  his  majesty's  mint,  but  it  shall  be  sufficient  to  prove  the  same  to 
be  false  or  counterfeit  by  the  evidence  of  any  other  credible  witness." 

In  proving  the  coin  to  be  counterfeit,  two  questions  may  arise ;  first, 
whether  it  is  in  such  a  state  of  completion  as  to  be  properly  described  as 
false  and  counterfeit  coin ;  and  secondly,  whether  it  does  resemble  or  is 
apparently  intended  to  resemble  or  pass  for  the  king's  current  gold  or 
silver  coin. 

With  regard  to  the  first  question,  it  is  enacted  by  the  2  Wm.  4,  c.  34, 
8.  3,  that  the  offence  of  counterfeiting  shall  be  deemed  to  be  complete, 
although  the  coin  so  made  or  counterfeited  shall  not  be  in  fit  state  to  be 
uttered,  or  the  counterfeiting  thereof  shall  not  be  finished  or  perfected. 
Notwithstanding  this  provision,  there  must  still,  it  is  apprehended,  be  a 
substantial  making  or  counterfeiting  proved,  and  that  it  will  not  be  suffi- 
cient merely  to  show  that  steps  have  been  taken  towards  a  counterfeiting. 
The  clause  appears  to  have  been  intended  to  provide  against  such  cases 
as  that  of  Harris,  where  the  metal  requiring  a  process  of  beating,  filing, 
and  immersing  in  aquafortis,  to  render  the  coin  passable,  the  judges  held 
that  the  prisoner  could  not  be  convicted  of  counterfeiting.  Harris's  case, 
1  Leach,  135.  See  also  Varley's  case,  1  Leach,  76;  2  Wm.  Black.  682  ; 
1  East,  P.  C.  164. 

The  question  whether  the  coin  alleged  to  be  counterfeit  does,  in  fact, 
resemble  or  is  apparently  intended  to  resemble  or  pass  for  the  king's  cur- 
rent gold  or  silver  coin,  is  one  of  fact  for  the  jury,  in  deciding  which  they 
must  be  governed  by  the  state  of  the  coinage  at  the  time  (1).     Thus, 

(1)  Ca«e  of  Qmn  and  al.,  6  Rogers'  lUc.  68. 
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where  the  genuioe  coin  is  worn  smooth,  a  counterfeit  bearing  no  impres- 
sion  is  within  the  law,  for  it  may  deceive  the  more  readily  for  bearing  no 
impression,  and  in  the  deception  the  oflence  consists.  Welsh's  case,  1 
East,  P.  C.  164  ;  1  Leach,  293;  Wilson's  case,  1  Leach,  285.  Nor  will 
a  variation,  not  sufficient  to  prevent  the  deception,  render  the  coin  less  a 
counterfeit.  Thus  it  is  said  by  Lord  Hale,  that  counterfeiting  the  lawful 
coin  of  the  kingdom,  yet  with  some  small  variation  in  the  infpription, 
effigies,  or  arms,  is  a  counterfeiting  of  the  king's  money.  1  Hale,  P.  C. 
215. 

It  is  not  necessary  to  prove  that  the  counterfeit  coin  was  uttered,  or 
attempted  to  be  uttered.  1  Hale,  215,  229;  3  Inst.  16  ;  1  East,  P.  C. 
165. 

Proof  of  coloring  counterfeit  coin  or  metal-— and  filing,  and  altering 
legal  coin.]  By  the  2  Wm.  4,  c.  34,  s.  4,  ''  if  any  person  shall  gild  or 
stiver,  or  shall,  with  any  wash  or  materials  capable  of  producing  the  color 
of  gold  or  of  silver,  wash,  color  or  case  over  any  coin  whatsoever,  resem- 
bling or  apparently  intended  to  resemble,  or  pass  for  any  of  the  king's 
current  gold  or  silver  coin,  or  if  any  person  shall  gild  or  silver,  or  shall, 
with  any  wash  or  materials  capable  of  producing  the  color  of  gold  or  of 
silver,  vmsh,  color  or  ^case  over  any  piece  of  silver  or  copper,  or  [  *350  ] 
of  coarse  gold,  or  coarse  silver,  or  of  any  metal  or  mixture  of  metals  res- 
pectively, being  of  a  fit  size  and  figure  to  be  coined,  and  with  intent  that 
the  same  shall  be  coined  into  false  and  counterfeit  coin,  resembling  or 
apparently  intended  to  resemble  or  pass  for  apy  of  the  king's  current  gcdd 
or  silver  coin  ;  or  if  any  person  shall  gild,  or  shall,  with  any  wash  or  ma- 
terials capable  of  producing  the  color  of  gold,  wash,  color,  or  case  over 
any  of  the  king's  current  silver  coin,  or  file,  or  in  any  manner  alter  such 
coin,  with  intent  to  make  the  same  resemble  or  f>ass  for  any  of  the  king's 
current  gold  coin  ;  or  if  any  person  shall  gild  or  silver,  or  shall,  with  any 
wasi)  or  materials  capable  of  producing  the  color  of  gold  or  silver,  wash, 
color,  or  case  over  any  of  the  king's  current  copper  coin,  or  file,  or  in 
any  manner  alter  such  coin,  with  intent  to  make  the  same  resemble  or 
pass  for  any  of  the  king's  current  gold  or  silver  coin ;  every  such  offender 
shall,  in  England  an  d  Ireland,  be  guilty  of  felony,  and  in  Scotland  of  a 
high  crime  and  offence,  and,  being  convicted  thereof,  shall  be  liable,  at 
the  discretion  of  the  court,  to  be  transported  beyond  the  seas  for  life,  or 
for  any  term  not  less  than  seven  years,  or  to  be  imprisoned  for  any  term 
not  exceeding  four  years." 

As  to  the  power  of  awarding  hard  labor  and  solitary  confinement,  in 
cases  of  imprisonment,  see  ante,  p.  348. 

The  act  of  gilding,  or  silvering,  or  coloring,  or  washing,  must  be 
proved  ;  and  in  the  latter  case,  it  must  appear  that  the  wash  or  materials 
were  capable  of  producing  the  color  of  gold  or  silver.  The  words  of  the 
former  statute  were,  ''  with  any  wash  or  materials  producing  the  color, 
&c."  Doubts  arose  upon  the  effect  of  these  words,  where  the  color  of 
gold  or  silver  had  not  been  actually  produced,  but  the  coin  wanted  some 
further  operation  to  fit  it  to  be  passed.  Case's  case,  1  East,  P..  C.  165 ; 
1  Leach,  154  (n.)  ;  Lavey's  case,  1  Leach,  153  ;  1  East,  P.  C.  166.  The 
doubts,  however,  caonot  exist  upon  an  indictment  under  the  2  Wm.  4,  s. 
4,  which  makes  it  immaterial  whether  the  color  has  been  in  fact  produced. 
The  act  of  coloring  may  be  provecl  by  evidence  that  coin  so  colored  was 
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found  in  the  prisoner's  house,  or  had  been  procured  there,  and  that  the 
wash  or  materials  required  for  the  purpose  were  discovered  rn  his  poe* 
session* 

Proof  of  impairing  or  diminishing  the  coin,]  By  the  3  Wm.  4,  c. 
34,  s.  5,  "  if  any  person  shall  impair,  diminish,  or  lighten,  any  of  the 
king's  current  gold  or  silver  coin,  with  intent  to  make  the  same  so  dimin- 
ished, impaired,  or  lightened,  pass  for  the  king's  current  gold  or  silver 
coin^very  such  offender  shall  be  guilty  of  felony,  and  being  convicted 
thereof,  shall  be  liable,  at  the  discretion  of  the  court,  to  be  transported 
beyond  the  seas  for  any  term  not  exceeding  fourteen  years,  nor  less  than 
seven  years,  or  to  be  imprisoned  for  any  term  not  exceeding  three  years." 

The  act  of  diminishing  or  impairing,  if  not  shown  by  direct  evidence, 
may  be  proved  by  circumstances,  as  showing  that  the  prisoner  had  dimin- 
[  *35l  ]  ished  coin  in  his  possession,  and  also  filings,  &c.  -The  *intent 
to  pass  such  coin  must  then  be  proved,  and  if  found  upon  his  person,  it 
would  be  a  question  for  the  jury  to  say  whether  he  did  not  intend  to 
pass  it. 

Proof  of  tUtering  counterfeit  gold  or  silver  coin.]  The  various  offen- 
ces, with  regard  to  the  uttering  false  gold  or  silver  coin,  are  comprised 
within  the  7th  section  of  the  2  Wm.  4,  c.  34,  which  enacts,  "  that  if  any 
person  shall  tender,  utter,  or  put  off  any  false  or  counterfeit  coin,  resem- 
bling, or  apparently  intended  to  resemble  or  pass  for,  any  of  the  king's 
current  gold  or  silver  coin,  knowing  the  same  to  be  false  or  counterfeit, 
every  such  oSender  shall,  in  England  and  Ireland,  be  guilty  of  a  mi8de>> 
meaner,  and  in  Scotland,  of  a  crime  and  offence,  and,  being  convicted 
thereof,  shall  be  imprisoned  for  any  term  not  exceeding  one  year  ;  and  if 
any  person  shall  tender,  utter,  or  put  off  any  false  or  counterfeit  coin,  re- 
sembling, or  apparently  intended  to  resemble  or  pass  for  any  of  the  king's 
current  gold  or  silver  coin,  knowing  the  same  to  be  false  or  counterfeit, 
and  such  person  shall,  at  the  time  of  such  tendering,  uttering,  or  putting 
off,  have  in  his  possession,  besides  the  false  or  counterfeit  coin  so  tender- 
ed, uttered,  or  put  off,  one  or  more  piece  or  pieces  of  false  or  counterfeit 
coin,  resembling,  or  apparently  intended  to  resemble  or  pass  for  any  of  the 
king's  current  gold  of  silver  coin,  or  shall,  either  on  the  day  of  such 
tendering,  uttering,  or  putting  off,  or  within  the  space  of  ten  days  then 
next  ensuing,  tender,  utter,  or  put  off  any  more  or  other  false  or  coun- 
terfeit coin,  resembling,  or  apparently  intended  to  resemble  or  pass  for 
any  of  the  king's  current  gold  or  silver  coin,  knowing  the  same  to  be  false 
or  counterfeit,  every  such  offender  shall,  in  England  and  Ireland,  be  guilty 
of  a  misdemeanor,  and  in  Scotland,  of  a  crime  and  offence,  and,  being; 
convicted  thereof,  shall  be  imprisoned  for  any  term  not  exceeding  two 
years ;  and  if  any  person  who  shall  have  been  convicted  of  any  of  the 
misdemeanors,  or  crimes  and  offences  hereinbefore  mentioned,  shall  after- 
wards conunit  any  of  the  said  misdemeanors,  or  crimes  and  offences,  such 
person  shall,  in  England  and  Ireland,  be  deemed  guilty  of  felony,  and  in 
Scotland,  of  a  high  crime  and  offence,  and,  being  convicted  thereof,  shall 
be  liable,  at  the  discretion  of  the  court,  to  be  transported  beyond  the  seas  for 
life,  or  for  any  term  not  less  than  seven  years,  or  be  imprisoned  for  any 
term  not  exxseeding  four  years." 

Where  a  prisoner  was  convicted  under  the  first  part  of  the  above  sec- 
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tidi,  af  two  separate  utteriogs  contained  in  two  counts  of  the  sanoe  in* 
didraent,  tbe  judges  held  that  one  judgment  for  two  years'  imprisonment 
was  bad,  and  that  there  should  have  been  two  consecutive  judgments 
of  one  year's  imprisonment  each.  Robinson's  case,  i  Moo.  C.  C. 
413(a). 

Proof  of  the  uttering  counterfeit  gold  or  silver  coin — evidence  of  the 
simple  Mttering,^  Upon  an  indictment  for  the  simple'  offence  of  uttering, 
the  prosecutor  mast  prove  the  act  of  uttering,  &c.  as  charged,  that  the 
money  was  counterfeit,  and  that  the  prisoner  *knew  it  to  be  siich.  [  *d&il  ] 
Tbe  practice  of  *'  ringing  the  changes"  was  held  to  be  an  offence  under 
the  repealed  statute,  15  Geo.  2,  c.  28 ;  Frank's  case,  2  Leach,  644 ;  and  it 
is  so  likewise  under  the  present  act.  The  coin  must  be  proved  to  be  coun- 
terfeit in  the  usual  way. 

The  mode  of  proving  guilty  knowledge  has  been  already  considered 
at  length.    Ante^  p.  85.  • 

A  prisoner  was  indicted  for  uttering  a  base  coin :  it  was  proved  that  be 
had  uttered  a  counterfeit  shilling ;  and  in  order  to  show  a  guilty  know- 
ledge,  the  counsel  for  the  prosecution  tendered  in  evidence  the  fact  of 
five  other  counterfeit  shillings  having  been  found  in  his  possession  five 
days  after.  Tawnton^  J.,  after  conferring  with  Alderson^  B.,  held  the 
evidence  admissible.  Harrison's  case,  2  Lewin,  C.  C.  118.  This  deci- 
sion is  at  variance  with  Taverner's  case,  ante,  p.  87  ;  but  seems  the  more 
corre<^  ruling. 

Where  several  persons  are  charged  with  an  uttering,  it  must  appear 
either  that  they  were  all  present,  or  so  near  to  the  party  actually  uttering, 
as  to  be  able  to  afford  him  aid  and  assistance.  Where  three  persons  were 
indicted  for  uttering  a  forged  note,  and  it  appeared  that  one  of  them  ut- 
tered the  note  in  Gosport  while  the  other  two  were  waiting  at  Portsmouth, 
till  his  return,  it  having  been  previously  concerted  that  the  prisoner  who 
uttered  the  note  should  go  over  the  water  for  the  purpose  of  passing  the 
note,  and  should  rejoin  the  other  two ;  all  the  prisoners  having  been  con- 
victed, it  was  held  that  the  two  prisoners  who  had  remained  at  Portsmouth 
not  being  present  at  the  time  of  uttering,  or  so  near,  as  to  be  able  to  afford 
any  aid  or  assistance  to  the  accomplice  who  actually  uttered  the  note, 
were  not  principals  in  the  felony.  Soare's  case,  Russ.  and  Ry.  25 ;  2 
East,  P.'  C.  974.  The  two  prisoners  were  charged  with  uttering  a  forged 
note.  It  appeared  that  they  came  together  at  Nottingham,  and  left  the 
inn  there  together,  and  that  on  the  same  day,  between  two  and  three 
hours  from  their  leaving  the  inn,  one  of  the  prisoners  passed  the  note ; 
.both  .the  prisoners  being  convicted,  the  judges  held  the  conviction  wrong 
as  to  the  prisoner  who  was  not  present,  not  considering  him  as  present 
aiding  and  abetting.     Davis's  case,  Russ.  and  Ry.  113  (6). 

If  two  utterers  of  counterfeit  coin,  with  a  general  community  of  pur- 
pose go  different  ways,  and  utter  coin  apart  from  each  other,  and  not  near 
enou^  to  assist  each  other,  their  respective  utterings,  are  not  joint  utter- 
ings  by  both.     Manners's  case,  7  C.  and  P.  801  (c). 

The  giving  oF  a  piece  of  counterfeit  coin  in  charity,  is  not  an  uttering 
within  the  statute,  although  the  pecson  may  know  it  to  be  counterfeit,  for 
there  mustbesome intention  to  defraud.     Page's  case,  8 C.  and  P.  122  (d)^ 

{a)  2  Bag.  CO.  413.     (h)  1  Ibid.  113.     (e)  Eng.  Com.  L.  Rep.  zxxii.  743.    (d)  Id. 

xzxir.  322. 
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As  to  a  joint  uttering  by  a  hoiband  and  wife,  see  poatf  title,  Coertaon 
bj  Husband. 

Proof  of  utiering  counterfeit  gold  or  silver  coin — evidence  of  the  com^ 
pound  offence  of  uttering,  having  other  counterfeit  coin  in  poeseseion^} 
Where  the  char/^  is  for  the  compound  offenee,  the  prosecutor  rnnat 
[  *853  }  prove,  in  addition  to  the  evidence  required  to  support  *the  charge 
of  straply  uttering,  that  the  prisoner  had  at  the  time  of  tendering,  otber 
counterfeit  coin  in  his  possession.  The  statute  does  not  require  that  an 
Ttiteut  to  pass  the  latter  coin  should  be  proved.  The  nature  of  the  poa- 
session  is  explained  by  the  interpretation  clause  of  the  new  statute.  Vid? 
poet.  The  following  cases  arose,  with  regard  to  this  point,  upon  the  re- 
pealed statute,  1 5  Geo.  2,  c.  28,  s.  3.  A  man  and  a  woman  were  joiotly 
indicted  for  uttering  a  counterfeit  shilling,  having  about  them,  be.  another 
counterfeit  shilling,  knowing,  &c.  It  appeared  that  they  came  together 
to  a  public-house,  and  the  woman,  in  the  absence  of  the  mao,  paid  awoj 
the  counterfeit  shiUing ;  that  on  the  same  day  the  man  went  to  another 
public-house  and  offered  to  sell  a  large  quantity  of  counterfeit  shillingft; 
and  that  on  the  following  day  the  prisoners  were  apprehended  w^>le  in 
bed.  Near  the  bed  was  found  a  quantity  of  bad  halfpence,  some  silver 
(four  shillings  and  sixpence)  in  the  man's  pocket,  which  was  goody  waA 
one  shillmg  aud  sixpence  bad  ;  and  concealed  under  his  arm  w^  foiUKl  a 
paper  parcel  of  bad  shillings,  which,  if  good,  would  have  been  ^ortb.  14JL ; 
in  the  woman's  pocket  were  found  a  good  half-crown,  seven  good  sbilr 
Kngs,  and  six  counterfeit  shillings,  like  the  counterfeits  found  in  the  piiper 
under  the  man's  arm.  Upon  this  evidence  it  was  insisted  for  the  pfiiKNi^ 
ers  that  there  was  no  ground  to  convict  the  man,  he  not  having  ujttered 
the  drilling,  nor  being  present  at  the  time  the  woman  uttered  it.  With 
respect  to  the  woman,  she  could  only  be  convicted  of  the  simple  offence  of 
littering  the  shilling,  it  not  appearing  that,  at  the  time  of  uttering  it,  she 
had  any  other  counterfeit  money  about  her.  Both  the  prisoners  being 
convicted,  the  judges  heU  the  conviction  of  the  woman  for  the  single  of- 
fence good,  but  not  good  for  uttering  and  having  about  her  at  tb^  tioi^ 
other  money  ;  and  as  to  the  conviction  of  the  man,  they  held  it  oould  not 
be  supported.  Else's  case,  Russ.  and  Ry.  142  (a).  In  the  following 
case,  two  persons  were  convicted  of  a  joint  uttering,  having  another  couiir 
terfeit  shilling  in  their  possession,  although  the  latter  coin  was  found  ap99 
the  person  of  one  of  them  only.  It  appeared  that  one  of  the  prison^ 
went  into  a  shop  and  there  purchased  a  loaf,  for  which  she  tendered,  a 
counterfeit  shilling  in  payment.  She  was  secured,  but  no  more  G0untc»r- 
feit  money  was  found  upon  her.  The  other  prisoner  who  had  come  with 
her,  and  was  waiting  at  the  shop-door,  then  ran  away,  but  was  immediately 
secured,  and  fourteen  bad  shillings  were  found  on  her,  wrapped  in  gauze 
paper.  It  was  objected  that  the  complete  offence  stated  in  the  indictment 
was  not  proved  against  either  of  the  prisoners,  and  the  above  case>of  R.  v^ 
Else  was  cited.  Garrow,  B.,  was  of  opinion  that  the  prisoners  conning 
together  to  the  shop,  and  the  one  staying  outside,  they  must  both  be  takea 
to  be  jointly  guilty  of  the  uttering,  and  that  it  was  for  the  jjyiry  to  ^y^ 
whether  the  possession  of  the  remaining  pieces  of  bad  money  waanot  joinl. 
The  jury  found  both  the  prisoners  guilty.    Skerrit's  case,  2  C.  and  P. 

427  (6). 

__       -  -  .  -" 

(a)  1  Bug.  C.  C.  142.    (6)  £ng.  Com.  L.  Rep.  xu.  203. 
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• 
By  Ike  9  Wm.  4,  c.  34,  s.  9,  where  any  person  [who]  sboll  bate  been 
ooDTicted  of  any  offence  against  this  act,  shall  afterwards  be  ^n-  [  *8d4  ] 
dieted  for  any  offence  against  this  act,  committed  subsequent  to  such  con- 
viction, a  copy  of  the  previous  indictment  and  convictionj  purporting  to 
be  toigned  and  certified  as  a  true  copy  by  the  derk  of  the  court  or  other 
oflieer  having  the  custody  of  the  records  of  the  court  where  the  offender 
was  fiM  convicted,  or  by  the  deputy  of  such  clerks  or  officer,  shall,  upon 
proof  of  the  identity  of  the  person  of  the  offender,  be  sufficient  evidence 
of  the  previous  indictment  and  conviction,  without  proof  of  the  signature 
or  official  character  of  the  person  appearing  to  have  signed  and  certified 
the  same. 

Pfwtfof  hnying  or  celling  counterfeit  coin  for  less  value  than  Us  de- 
nominaiion-^mporting  counterfeit  coin.]  By  the  2  Wm.  4,  c.  34,  s. 
9i  "  if  any  person  shall  buy,  sell,  receive,  pay,  or  put  off,  or  offer  to  buy, 
mH,  receive,  pay,  or  put  off,  any  false  or  counterfeit  coin  resembling,  or 
ftppArently  intended  to  resemble  or  pass  for,  any  of  the  king's  current  gold 
or  silver  coin,  at  or  for  a  lower  rate  or  value  than  the  same  by  its  denooi- 
tnation  imports  or  was  coined  or  counterfeited  for ;  or  if  any  person  shall 
Import  int4>  the  United  Kingdom  from  beyond  the  seas  any  false  or  coun- 
terfeit coin,  resembling,  or  apparently  intended  to  resemble  or  pass  for, 
ntif  of  the  king's  current  gold  or  silver  coin,  knowing  the  same  to  be  false 
ot  coantorfeit ;  every  such  offender  shall  be  guilty  of  felony,  and,  being 
ooffvteted  thereof,  shall  be  liable,  at  the  discretion  of  the  court,  to  be  trani»- 
poifled  beyond  the  seas  for  life  or  for  any  term  not  less  than  seven  years, 
oi  to  be  imprisoned  for  any  term  not  eiceeding  four  years." 

The  wonls  of  this  clause  are  intended  to  include  all  the  acts  of  person^ 
ifbO  deal  in  false  coin.  Under  the  former  statute  (8  <&  9  Wm.  3,  c.  26, 
*.  6,)  it  was  held,  that  a  mere  offer  to  put  off  false  money  was  not  indict- 
iri^le ;  Wooldtidge's  case,  1  Leach,  307  ;  1  East,  P.  C.  179 ;  but  such  an 
eflSsnee  is  provided  for  by  the  new  act. 

Th€f  ptosecutor  most  prove  that  the  money  put  off,  &c.  was  counter- 
IMt,  and  must  show  that  it  was  put  off,  &c.  as  stated  in  the  indictment. 
Tile'  averment,  with  regard  to  the  mode  of  putting  off,  &c.,  is  considered 
tffs  the  tfUegatiom  of  a  contract,  and  must  be  proved  as  laid.  Therefore 
tho  names  of  the  persons  to  whom  the  putting  off,  &c.  took  fJace  must  be 
l^roted ;  and  if  it  was  to  persons  unknown,  the  same  rule  applies  aff  In  the 
case  of  stealing  the  goods  of  a  person  unknown.  1  East,  P.  C.  180.  So 
the  prioo  filieged  to  be  given  for  the  false  coin  must  be  proved.  Where 
the  indictment  stated,  Uiat  five  counterfeit  shillings  were  put  off  at  two 
MHIii^,  and  the  proof  was  that  they  were  put  off  at  half-a-crown,  it  was 
beM  «  vmrianee,  and  the  prisoner  was  acquitted.  Joyce's  case,  3  C.  and 
P.  411  (n.);  Carr.  Supp.  184,  1st  ed.  But  where  the  prisoner  was 
thtfged  with  potting  off  a  counterfeit  sovereign  and  three  counterfeit  shil- 
Kngs  fefe  the  som  of  five  shillings,  and  the  evidence  was,  that  the  prisoner 
mM  the  piMha0er  should  have  a  sovereign  at  four  shillingSy  and  three 
ihiWogv  at  one  sbiiliffg,  and  the  purchaser  paid  in  two  good  half-ciowiur, 
it  was  held  alt  one  tranmction,  and  no  variance.     Hedges'  case^  3  C.  and 

P.  410  (a). 

-- — ' —      •  -  -  I  -  II  ■  ■ 

(«)  Eag.  Com.  L.  R«p.  xiv.  374. 
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^Troqfof  having  .poa^euion  of  counierfeU  coin.]  By  the  S  Wot. 
4»  c.  34,  8.  8,  ^^  if  any  person  shall  have  in  his  custody  or  posBession 
three  or  more  pieces  of  false  or  counterfeit  coin,  resembling,  or  apparent- 
ly intended  to  resemble  or  pass  for  any  of.  the  king's  current  gold  or  sil- 
ver coin,  knowing  the  same  to  bo  false  or  counterfeit,  and  with  intent  to 
utter  or  put  off  the  same,  every  such  offender  shall,  in  England  and  Ire- 
land, be  guilty  of  a  misdemeanor,  and  in  Scotland  of  a  crime  and  offence, 
and,  being  convicted  thereof,  shall  be  liable,  at  the  discretion  of  the  court, 
to  be  imprisoned  for  any  term  not  exceeding  three  years ;  and  if  any  per- 
son so  convicted  shall  afterwards  commit  the  like  misdemeanor  or  crime 
and  offence,  such  person  shall  be  deemed  guilty  of  felony,  and  being  con- 
victed thereof,  shall  be  liable,  at  the  discretion  of  tlie  court,  to  be  trans- 
pibrtftd  beyond  the  seas  for  life  or  for  any  term  not  less  tiian  seven  yewrs, 
or  to  be  imprisoned  for  any  term  not  exceeding  four  years." 

The  prosecutor  must  prove,  1,  the  possession  of  the  false  coin,  3,  tbe 
guilty  knowledge,  and,  3,  the  intent  to  utter  or  put  off  the  same. 

The  nature  of  the  possession  required  to  constitute  the  offence  is  ex- 
plained by  the  interpretation  clause  (s.  21)  of  the  2  Wm.  4,  c.  34.  Po«/, 
p.  361. 

The  prisoner  was  indicted  under  the  above  clause  (s.  8)  for  having  in 
his  possession  three  or  more  pieces  of  counterfeit  coin.  The  prisoner 
was  taken  in  company  with  a  man  named  Large.  On  their  being  search- 
ed, only  two  bad  shillings  were  found  on  the  former,  but  upon  Large  were 
found  sixteen  bad  shillings.  The  jury  found  that  the  prisoner  knew  that 
Large  had  the  sixteen  bad  shillings  in  bis  possession ;  that  he  knew  that  all 
the  shillings  found  on  Large  and  himself  were  counterfeit,  and  that  both 
parties  had  the  common  purpose  of  uttering  them.  Alderson^  B.,  there- 
upon directed  the  jury  that  the  possession  of  Large  was  the  possession  of 
the  prisoner ;  and  if  so,  that  the  latter  had  three  or  more  counterfeit 
pieces  in  his  possession,  although  only  two.  were.found  upon  him.  The 
prisoner  being  convicted,  the  learned  judge  reservied  the  point  for  the  con- 
sideration of  the  judges,  thinking  that  a  difficulty  arose  out  of  the  inter- 
pretation clause  (s.  21,  />o«^,  p.  3iSl,)  which  seemed.to  confine  the  posses- 
aion  to  the  personal  custody  or  possession  of  the  partyv  accused.  On  the 
case  being  argued  before  the  judges,  they  were  divided  in  opinion,  but  a 
.  majority  held  that  the  possession  of  Large  was  the  possession*  of  the  pris- 
oner, and  that  the  latter  was  properly  convicted. .  Rogers^s  case^  3  Lewin, 
C/C.  119,  297. 

The  guilty  knowledge  will  be  proved  in  the  same  manner  as  under  an 
indictment  for  uttering  false  coin;    Ante,  p.  352. 

The  intent  to  utter  must  be  proved  from  circumstances;  amongst  the 
roost  cogent  of  which  will  be,  the  fact  that  upon  other  ocoisions  the  pris- 
oner has  uttered  false  coin. 

.Where  the  prisoner  is  indicted  as  for  a  felony,  for  having  in  his  cQStody 
{  *350  ]  or  possession  three  or  more  pieces  of  counterfeit  coin,  after  >i*ii 
previous  conviction  for  the  misdemeanor,  in  addition  to  the  above  proofe, 
evidence  must  be  given  of  the  previous  conviction,  and  of  the  identity  of 
the  parties,  according  to  the  9th  section  of  the  statute.     Ante^  p.  354. 

« 

PtooJ  of  counterfeiting y  ^c.  the  copper  coin,]  By  the  12th  section 
of  the  2  Wm.  4,  c.  34,  the  various  offences  relating  to  the  copper  coin  are 
consolidated  into  one  clause,  and  it  is  enacted,  "  that  if  any  person  shall 
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lahely  make  or  coanterfeit  any  coin  resembling,  or  apparently  intended 
to  resemble  or  pass  for  any  of  the  king's  current  copper  coin,  or  if  any 
person  shall  knowingly,  and  without  lawful  authority,  (the  proof  of  wbidi 
authority  shall  lie  on  the  party  accused),  make  or  mend,  or  begin  or  pro- 
ceed to  make  or  mend,  or  buy  or  sell,  or  shall,  knowingly,  and  without 
kwful  excuse,  (the  proof  of  which  excuse  shall  lie  on  the  party  accused,) 
have  in  his  custody  or  possession,  any  instrument,  tool,  or  engine  adapted 
and  intended  for  the  counterfeiting  any  of  the  king's  current  copper  coin ; 
or  if  any  person  shall  buy,  sell,  receive,  pay,  or  put  ofT,  or  offer  to  buy, 
sell,  receive,  pay,  or  put  off,  any  false  or  counterfeit  cbin  resembling,  or 
apparently  intended  to  resemble  or  pass  for,  any  of.  the  king's  current 
copper  coin,  at  or  for  a  lower  rate  or  value  than  the  same  by  its  denomi- 
nation imports  or  was  coined  or  counterfeited  for ;  every  such  offender 
shall,  in  England  and  Ireland,  be  guilty  of  felony,  and  in  Scotland  of  a 
high  crime  and  offence,  and,  being  convicted  thereof,  shall  be  liable,  at 
the  discretion  of  the  court,  to  be  transported  beyond  the  seas  for  aay 
term  not  exceeding  seven  years,  or  to  be  imprisoned  for  any  term  not  ex- 
ceeding two  years ;  and  if  any  person  shall  tender,  utter,  or  put  off  any 
false  or  counterfeit  coin  resembling,  or  apparently  intended  to  resemble  or 
pass  for  any  of  the  king's  current  copper  coin,  knowing  the  same  to  be 
false  or  counterfeit,  or  shall  have  in  his  custody  or  possession  three  or 
more  pieces  of  false  or  counterfeit  coin  resembling,  or  apparently  intended 
to  resemble  or  pass  for,  any  of  the  king's  current  copper  coin,  knowing 
the  saime  to  be  false  or  counterfeit,  and  with  intent  to  utter  or  put  off  the 
aaroe,  every  such  offender  shall,  in  England  and  Ireland,  be  guilty  of  a 
misdemeanor,  and  in  Scotland  of  a  crime  and  offence,  and,  being  convict- 
ed thereof,  shall  be  liable  to  be  imprisoned  for  any  term  not  exceeding 
one  year." 

•  The  evidence  upon  indictments  for  offences  in  counterfeiting- or  utter- 
.ing  the  copper  coin,  is  in  general  the  same  as  upon  indictments  for  similar 
dances  against  the  gold  or  silver  coin.  It  must  appear,  however,  where 
the  charge  is  for  counterfeiting  the  copper  coin,  that  it  was  in  a  fit  stale 
lo  be  uttered,  the  third  section  of  the  2  Wm.  4,  c.  34,  as  to  the  coining 
not  being  complete,  not  applying  to  the  copper  coin. 

•  •  • 

Proof  of  counierfeiiing  foreign  coin.]  There  is  no  statutory  provi- 
sion against  the  counterfeiting  of  foreign  coin  current  in  this  country  by 
proclamation,  the  statute  4  Hen.  7,  c.  18,  being  repealed  by  the  2  Wm.  4, 
c  34.  The  counterfeiting  of  foreign  coin  not  so  ^current,  is  [  ^57  ] 
provided  for  by  the  stat.  37  6.  3,  c.  126,  s.  2,  which  reciting,  that  the 
practice  of  counterfeiting  foreign  gold  and  silver  coin,  and  the  bririging 
into  this  realm,  and  uttering  within  the  same,  false  and  counterfeit  foreign 
gold  and  silver  coin,  and  particularly  pieces  of  gold  coin  commonly  called 
Unds  d^ors,  and  pieces  of  silver  coin  commonly  called  dollars,  has  of  late 
greatly  increased  ;  and  it  is  expedient  that  provision  be  made  more  effec- 
tually to  prevent  the  same,  enacts,  that  if  any  person  or  persons  shall,  from 
arid  after  the  passing  of  this  act,  make,  coin,  or  counterfeit  any  kind  of 
coin,  not  the  proper  coin  of  this  realm,  nor  permitted  to  be  current  within 
the  same,  but  resembling,  or  made  with  intent  to  resemble  or  look  like 
any  gold  or  silver  coin  of  any  foreign  prince,  state,  or  country,  or  to  pass 
as  such  foreign  coin,  such  person  or  persons  offending  therein  shall  be 
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deemed  and  adjudged  to  be  guilty  of  felony,  and  may  be  transported  for 
any  term  of  years  not  exceeding  seven  years. 

Upon  an  indictment  under  the  statute,  it  must  be  proved  that  the  coin 
was  counterfeit,  in  the  same  manner  as  in  cases  of  counterfeiting  the  coin 
of  the  realm,  ante^  p.  348,  except  that  there  is  no  provision  in  the  37  Geo. 
3,  as  to  the  coin  not  being  perfected.  Evidence  must  be  given,  that  the 
coin  counterfeited  is  that  of  the  foreign  country  mentioned  in  the  indict* 
ment.  By  the  words  in  the  statute,  "  not  permitted  to  be  current  within 
the  realm,"  must  be  understood,  not  permitted  to  be  current  by  proelama" 
tion  under  the  grefat  seal.     1  East,  P.  C.  161. 

By  section  7  of  the  above  statute,  a  power  is  given  to  a  justice  of  the 
peace,  to  grant  a  warrant  upon  oath,  to  search  the  dwelling-house,  &c.  of 
persons  suspected  of  counterreiting  foreign  coin. 

Proof  qf  importing  foreign  counterfeit  coin.]  By  the  third  section 
of  the  37  Geo.  3,  c.  126,  it  is  enacted,  ^^  that  if  any  person  or  persons 
stnll,  from  and  after  the  passing  of  this  act,  bring  into  this  realm  any 
fuch  false  or  counterfeit  coin  as  aforesaid,  resembling,  or  made  with  intent 
to  resemble  or  look  like,  any  gold  or  silver  coin  of  any  foreign  prince, 
stataor  country,  or  to  pass  as  such  foreign  coin,  knowing  the  same  to  be 
false  or  counterfeit,  to  tlie  intent  to  utter  the  same  within  this  realm,  or 
within  any  dominions  of  the  sanoe,  all  and  every  such  person  or  persons 
iliaU  be  deemed  and  adjudged  to  be  guilty  of  felony,  and  may  be  transpor- 
ted for  any  term  of  years,  not  exceeding  seven  years." 

The  collecting  tlie  counterfeit  monies  of  foreign  countries  from  the 
venders  of  it  in  this  country,  is  not  a  bringing  of  it  into  the  realm,  with* 
in  the  above  section.     1  East,  P.  C.  177. 

To  support  the  indictment  there  must  be  proved,  the  fact  of  the  coin 
being  counterfeit,  the  bringing  It  into  the  realm,  the  guilty  knowledge  of 
the  prisoner,  and  his  intent  to  uiter  it  within  the  realm  or  the  dominion^ 
of  Uie  same* 

Proof  of  tittering  foreign  counterfeit  coin.]    By  the  4th  section  of 
the  37  Geo.  3,  c.  126,  it  is  enacted,  '^  that  if  any  person  or  persons  shall, 
ftom  and  after  the   passing  of  this  act,  utter  or  tender  in  payment, 
[*3S8]  *or  give  in  exchange,  or  pay  or  put  off  to  any  person  or  persons, 
any  such  false  or  counterfeit  coin  as  aforesaid,  resembling,  or  made  with 
iftte&t  to  resemble  or  look  like,  any  gold  or  silver  coin  of  any  foreign 
prinoe,  stale,  or  country,  or  to  pass  as  such  foreign  coin,  knowing  the 
iame  to  be  false  or  counterfeit,  and  shall  be  thereof  convicted,  every  per- 
son 0O  offeiuiing  shall  suffer  six  months'  imprisonment,  and  find  sureties 
for  his  or  her  good  behavior  for  six  months  more,  to  be  computed  from 
the  end  of  the  said  first  six  months  ;  and  if  the  same  person  shall  after- 
w«rd«  be  convicted  a  second  time  for  the  like  offence  of  uttering,  or  ten* 
dering  in  payment,  or  giving  in  exchange,  or  paying  or  putting  off,  any 
Midi  fiilse  or  counterfeit  coin  as  aforesaid^  knowing  the  same  to  be  fidse 
OS  counterfeit,  such  person  shall,  for  such  second  offence,  suffer  two  years' 
impriiOBment,  and  find  sureties  for  bis  or  her  good  behavior  for  two  years 
BMse,  to  be  computed  from  the  end  of  the  said  first  two  years ;  and  if  the 
same  person  shall  afterwards  offend  a  third  time,  in  uttering  or  tendering 
Ujk  payment,  or  giving  in  exchange,  or  paying  or  putting  off,  any  such  false 
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or  Qoooterfeit  coin  aforesaid,  koowing  tbe  samo  to  be  blae  or  counterfeit, 
and  8ba]i  be  convicted  of  such  third  offence,  he  or  she  shall  be  adjudged 
to  be  guilty  of  felony,  without  benefit  of  x:Iergy." 

The  evidence  on  an  indictment  under  the  above  statute,  will  be  sub- 
stantially the  same  as  for  a  similar  offence  against  the  king's  current  gold 
or  silver  coin.  Where  a  person  is  indicted  for  a  second  uttering,  after  a 
previous  conviction,  a  certificate  of  such  former  conviction  from  the  clerk 
of  assize  or  clerk  of  the  peace,  is  made  evidence  by  the  5th  section  of  the 
37  Geo.  3,  c  126. 

Proqf  of  having  possession  of  five  or  more  pieces  of  foreign  counter^ 
feit  coinJ]  By  the  sixth  section  of  the  37  Geo.  3,  c.  126,  it  is  enacted* 
'^  that  if  any  person  or  persons  shall  have  in  his,  her,  or  their  custody, 
without  lawful  excuse,  any  greater  number  of  pieces  than  five  pieces  of 
false  or  counterfeit  coin,  of  any  kind  or  kinds,  resembling,  or  mad^  with 
inteo4  to  resemble  or  look  like  any  gold  or  silver  coin  or  coiod  of  any 
fofeign  prince,  state,  or  country,  or  to  pass  as  such  foreign  coin*  evory 
such  person,  being  thereof  convicted,  upon  the  oath  of  one  or  more  credit 
ble  witness  or  witnesses,  before  one  of  his  majesty's  justices  of  the  peacOj 
shall  forfeit  and  lose  all  such  false  and  counterfeit  coin,  which  shall  be  cut 
in  pieces  and  deslroyed  by  order  of  such  justice,  and  shall,  for  every  sudi 
offence,  forfeit  and  pay  any  sum  of  money  not  exceeding  five  pounds,  hoc 
less  than  forty  shillings,  for  every  such  piece  of  false  or  counterfeit  coin 
which  shall  be  found  in  the  custody  of  such  person  ;  one  moiety  to  tb#. 
informer  or  infocroers,  and  the  other  moiety  to  the  poor  of  tbe  parnb 
where  such  offence  sbaU  be  committed ;  and  in  case  any  such  penalty  shall 
not  be  forthwith  paid,  it  shall  be  lawful  for  such  justice  to  commit  tbe 
person  who  shall  be  adjudged  to  pay  the  same  to  the  common  gaoU  or 
bouse  of  correction,  there  to  be  kept  to  hard  labor,  for  the  space  of  thrift 
calendar  moi^s,  or  until  such  penalty  shall  be  paid." 

^Proof  of  {fences  wilh  regard  to  coining-tooU.]  (1).  By  [  ♦359  ] 
tbe  2  Wm.  4,  c.  34,  &  10,  ^^  if  any  person  shall  knowingly,  aod  wkhoul 
lawful  authority  (the  proof  of  which  authority  shall  lie  on  the  party  ai^ 
cused),  make  or  mend,  or  begin  or  proceed  to  mmke  or  mend,  or  buy  or 
seU,  or  shall  knowingly  and  without  lawful  excuse  (the  proof  of  wbicb» 
excuse  shall  lie  on  the  party  accused),  have  in  his  custody  or  posMssiont 
any  puncheon,  counter-puncheon,  matrix,  stamps  die,  pattern  or  mouldy  ii^ 
or  upon  which  there  shall  be  made  or  impressed,  or  which  will  make  or  im^ 
press,  or  which  shall  be  intended  to  make  or  impress  the  figure^  stamp^  or  ap» 
parent  lesemblance  of  both  or  either  of  the  sides  of  any  of  the  king's  eunrenftv 
gold  or  silver  coin,  or  any  part  or  parts  of  both  or  either  of  snob  sidei  ;* 
or  if  any  person  shall,  without  lawful  authority  (the  proof  wheteof  shdli 
lie  on  the  party  accused),  make  or  mend,  or  begin  or  proceed  to  aoake  or 
mend,  or  buy  or  sell,  or  shall  without  lawful  excuse  (the  proof  wherao^ 
shall  lie  on  the  party  accused),  have  in  his  custody  or  possession  aaji 
edger,  edging-tooU  collar,  instrument  or  engine  adapted  and  intended  for 
the  marking  of  coin  round  the  edges,  with  letters,  grainings,  or  otbev  om^Ihi 
or  figures  apparently  resembling  those  on  the  edges  of  any  of  the  king^sr 


(1)  Having  in   possession  instrntnents  for  coining  with  an  intent  to  counterfeit  money  u  m 
mif demeanor  at  common  law.    Murphy's  case,  4  Iu>ger'8  Rec.  42.    Dorsett's  case,  5  Id.  77. 
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fliiine  manner  as  in  the  cases  of  all  othcir  persons  indicted  for  crime  in  that 
country,"  ^  • 

Accessaries.']  By  s.  18,  '^  in  the  case  df  every  felony  punishable  un- 
•  der  this  act,  every  principal  in  the  second  degree  and  every  accessary  be* 
fore  the  fact  shiill  be  punishable  in  the  same  manner  as  the  principal  in 
the  first  degree  is  by.  this  act  punishable  ;  and  every  accessary  after  the 
fact  to  any  felony  punishable  under  this  act  shall,  on  oonvictioUj  be  liaUe 
to  be  imprisoned  for  any  term  not  exceeding  two  years."  [The  rest  of 
the  clause  relates  to  Scotland.] 

Interpretation  clause,]  By  s<  21,  it  is  declared  and,  enacted,  <^that, 
where  the  king's  current  gold  or  silver  coin,  or  the  king's  current  copper 
coin,  shall  be  mentioned  in  any  part  of  this  act,  the  same  shall  be  deemed 
to  include  and  denote  any  gold  or  silver  coin,  or  any  copper  coin  respec^ 
tively  coined  in  any  of  his  Majesty's  mints,  and  lawfully  current  in  any 
JMirt  of  his  Majesty's  dominions,  whether  within  the  United  Kingdom  or 
otherwise  ;  and  that  any  of  the  king's  current  coin  which  shall  have  been 
gilt,  silvered,  washed,  colored,  or  cased  over,  or  in  any  manner  altered,  so 
as  to  resemble,  or  be  apparently  intended  to  resemble  or  pass  for,  any  of 
the  king's  current  coin  of  a  higher  denomination,  shall  be  deemed  and 
taken  to  be  counterfeit  coin  within  tlie  intent  and  meaning  of  those  parts 
[*362]  of  this  act  wherein  mention  is  made  of  false  or  counterfeit  coin  %e* 
8embling,or  apparently  intended  to  resemble  or  pass  for,  any  of  the  king's 
current  gold  or  silver  coin  ;  and  that,  where  the  having  any  matter  in  the 
custody  or  possession  of  any  person  is  in  this  act  expressed  to  be  an  of- 
fence, if  any  person  shall  have  any  such  matter  in  his  personal  custody 
or  possession,  (see  Rogers's  case,  ante,  p.  355,)  or  shall  knowingly  and 
wilfully  have  any  such  matter  in  any  dwelling-house  or  other  building, 
lodging,  apartment,  field,  or  other  place,  open  or  enclosed,  whether  be- 
longing to  or  occupied  by  himself  or  not,  and  whether  such  matter  shall 
be  so  bad  for  his  own  use  or  benefit,  or  for  that  of  another^  every  such  per- 
son shall  be  deemed  and  taken  to  have  such  matter  in  his  custody  or  pos- 
session within  the  meaning  of  this  act." 
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Ckmipaunding  felonies  and  misdemeanors,]  Though  the  bare  taking 
again  of  a  man's  own  goods  which  have  been  stolen,  (without  favor  shown 
to  the  thief)  is  no  ofience,  Hawk,  P.  C.  b.  1,  c.  59;  s.  7,  yet  where  he 
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either  takes  back  the  goods,  or^eceives  other  amends,  on  condition  of 
not  prosecuting,  this  is  a  misdemeanor  punishable  by.  fine  and  imprison- 
nlent.  '  Id.  s.  5.  So  an  agreement  To  piit  an  end  to  an  indictment  for  a 
misdemeanor  is  unlawful,  Collins  v,  Blantern,  2  Wils.  341,  unless  it  be 
with  the  consent  of  the  court  (I).  4  Bl.  Com.  363  ;  Beeley  v.  Wingfield, 
11  East,  46. 

Where  in  an  indictment  for  compounding  a  felony,  it  was  averred  that 
the  defendant  did  desist,  and  from  that  time  thitherto  had  desisted  from 
all  further  prosecution,  and  it  appeared  that  after  the  alleged  compounding 
he  prosecuted  the  offender  to  conviction,  Bosanquet^  J.,  directed  an  ac- 
quit^.    Stone's  case,  4  C.  and  P.  379  (a). 

*  Compounding  informations  on  penal  statutes.]  Compounding  infor- 
mations on  penal  statutes  is  an  offence  at  common  law.  And  by  stat.  18 
Eliwc.  5,'  s.  4,  if  any  informer,  by  color  or  pretence  of  process,  or  with- 
out process,  upon  color  or  pretence  of  any  manner  *'of  offence  [  ^63  ] 
against  any  penal  law,  make  any  composition,  or  take  any  money,  or 
promise  of  reward,  without  the  order  or  consent  of  the  court,  he  shall 
stand  two  hours  in  the  pillory,  be  for  ever  disabled  to  sue  on  any  pop- 
ular or  penal  statute,  and  shall  forfeit  ten  pounds.  This  statute  does  not 
extend  to  penalties  only  recoverable  by  Information  before  justices. 
Crisp's  case,  1  B.  and  Aid.  282.  But  it  is  not  necessary  to  bring  the 
case  within  the  statute,  that  there  should  be  an  action  or  other  proceed- 
ing pending.  Gotley's  case,  Russ.  and  Ry.  84  (6).  A  mere  threat  to 
prosecute  for  the  recovery  of  penalties,  not  amounting  to  an  indictable 
offence  at  common  law,  is  yet,  it  seems,  within  the  above  statute.  South- 
erton's  case,  6  East,  126. 

Misprision  of  felony  J]  Somewhat  analogous  to  the  offence  of  com- 
pounding felony,  is  that  of  misprision  of  felony.  Misprision  of  felony 
is  the  concealment,  or  procuring  the  concealment  of  felony,  whether  such 
felony  be  at  common  law  or  by  statute.  Hawk.  P.  C.  b.  1,  c.  59,  s.  2. 
Silentiy  to  observe  the  commission  of  a  felony,  without  using  any  endeav- 
or to  apprehend  the  offender,  is  a  misprision.  Ibid,  (n.)  1  Hale,  P.  C. 
431,  448,  533.  If  to  the  knowledge  there  be  added  assent,  the  party 
will  become  an  accessary.  4.B1.  Com.  121.  The  punishment  for  this 
offence  is  fine  and  imprisonment,  and  provisions  against  the  commission  of 
it  by  sheriffs,  coroners,  and  other  officers,  are  contained  in  the  3  Edw.  1, 
c.  9. 

.  Taking  rewards  for  helping  to  stolen  goods — advertising  rewards^ 
tfC."]  Similar  to  the  offence  of  compounding  a  felony,  is  that  of  taking  a 
reward  for  the  return  of  stolen  property,  and  advertising  a  regard  for  the 
same  purpose.  These  offences  are  provided  against  by  the  statute  7  and 
8  Geo.  4,  c.  29,  ss.  58,  59. 

By  0.  58,  ''  every  person  who  shall  corruptly  take  any  money  or  re- 
vrard,  directly  or  indirectly,  under  pretence  or  upon  account  of  helping 
any  person  to  any  chattel,  money,  valuable  security,  or  other  property 

(1)  Taking  a  promisflory  note  as  a  eonsideiatton  for  notproBeouting  a  larceny  is  auffieient 
to  constitute  the  offence.    Comm.  v.  Pease,  16  Mass.  91.    See  Comm.  v.  Corry,  2  Mass.  624. 

(a)  Eng.  Com.  L.  Rep.  xix.  429.    {h)  1  Eng.  C.  C.  84. 
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whatsoever,  which  shall  by  any  felony  of* misdemeanor  have  been  stolen, 
taken,  obtained,  or  converted  as  aforesaid,  shall,  unless  he  cause  the  of* 
fcnder  to  1)0  apprehended  and  brought  to  trial  for  the  same,  be  guilty  of 
felony  ;  and  being  oonvicted  thereof,  shall  be  liable,  at  the  discretion  of 
the  court,  to  be  transported  beyond  the  seas  for  life,  or  for  any  term 
not  less  than  seven  years,  or  to  be  imprisoned  for  any  term  not  exceed- 
ing four  years ;  and,  if  a  male,  to  be  once,  twice,  or  thrice  publicly  or 
privately  whipped,  if  the  court  shall  so  think  fit,  in  addition  to  such  im- 
prisonment." 

See  Ledbitter's  case,  1  Moo.  C.  C.  76  (a). 

By  8.  59,  any  person  advertising  a  reward  for  the  return  of  property, 
stolen  or  lost,  and  using  any  words  purporting  that  no  questions  will  be 
asked,  or  that  a  reward  will  be  given  for  property  stolen  or  lost,  without 
seizing  or  making  any  inquiry  after  the  person  producing  such  property, ' 
or  promising  to  return  to  any  pawnbroker,  or  other  person,  who  Aay 
[  *364  ]  have  bought,  or  advanced  money  *upon  any  property  stolen  or  lost, 
the  money  so  paid  or  advanced,  or  any  other  sum'  of  money  or  reward  for 
the  return  of  such  property ;  or  any  person  printing  or  publishing  such 
advertisement ;  shall  forfeit  fifty  pounds,  to  be  recovered  by  action  of  debt. 
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The  various  cases  in  which  a  combination  between  two  or  more  in- 
dividuals to  do  certain  acts,  will  amount  in  law  to  a  conspiracy,  and  be 
punishable  as  such,  will  be  shortly  stated,  and  the  evidence  to  support  an 
indictment  in  such  cases,  will  then  be  considered  (1). 

Proof  of  nature  of  conspiracy — in  general.  With  regard  to  conspi- 
racies in  general,  it  is  to  be  observed,  that  the  nature  of  the  offence  re- 
quires ihat  more  than  one  person  should  be  concerned  in  its  commission. 

(1)  1  Wheeler's  C.  C.  149,  22^. 
(a)  2  Eng.  C.  C.  76. 
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But  where  two  persons  are  indicted  for  a  conspiracy,  ^one  of  them 
may  be  convicted,  though  the  other,  who  has  pleaded,  and  is  alive,  has 
not  been  tried,  and  though  it  is  possible  he  may  afterwards  be  acquitted. 
Cooke's  case,  5  B.  and  C.  538  (a)  ;  7  D.  and  R.  673  (6).  A  prosecution 
for  a  conspiracy  cannot  be  noaintained  against  the  husband  and  wife  only, 
for  they  are  one  person  in  law.     Hawk.  P.  C.  b.  1,  c.  72,  s.  8(1). 

An  agreement  by  several  to  do  a  certain  thing  may  be  the  subject  of  an 
indictment  for  conspiracy,  though  the  same  thing  done  separately  by  the 
several  individuals,  without  any  agreement  between  themselves,  would  not 
be  illegal,  as  in  the  case  of  journeymen  conspiring  to  raise  their  wages; 
for  each  may  insist  on  his  own  wages  being  raised  ;  but  if  several  meet 
for  the  same  purpose,  it  is  illegal,  and  the  parties  may  be  indicted  for  a 
conspiracy.  Mawbey's  case,  ^6  T.  R.  636 ;  case  of  fhe  Journeymen  Tai- 
lors of  Cambridge,  8  Mod.  11.  So  where  several  persons  conspired  to 
hiss  at  a  theatre,  Lord  Mansfield  held  it  indictable,  though  each  might 
have  hissed  separately.  Anon,  cited  in  Mawbey's  case,  6  T.  R.  619.  If 
several  persons  concur  in  the  act,  it  appears  that  they  will  be  all  guilty  of 
a  conspiracy,  notwithstanding  they  were  not  previously  acquainted  with 
each  other  (2).  Per  Lord  Mansfield,  case  of  prisoners  in  K.  B.  Hawk. 
P.  C.  b.  l,c.  72,  8.  2.  (n.) 

The  offence  of  conspiracy  consists  in  the  unlawful  agreement,  although 
nothing  be  done  in  pursuance  of  it,  for  it  is  the  conspiring  which  is  the 
gist  of  the  offence.  Best's  case,  2  Ld.  Raym.  1 167 ;  Spragg's  case,  2 
Burr.  993  ;  Rispal'scase,  3  Burr.  1321 ;  2  Russell,  553 ;  Gill's  case,  2  B. 
and  Aid.  204. 

Conspiring  to  do  a  lawful  act,  if  for  an  unlawful  end,  is  indictable.  Ed- 
wards's case,  8  Mod.  320  ;  2  Russell,  553.  (n.)  And  so  with  r^ard  to  a 
conspiracy  to  effect  a  legal  purpose  by  unlawful  means,  and  although  the 
purpose  be  not  effected.  Journeyman  Tailors  of  Cambridge,  8  Mod.  11. 
Best's  case,  2  Ld.  Raym.  1167  ;  6  Mod.  85  ;  2  Russell,  553  ;  Eccles' 
case,  Hawk.  P.  C.  b.  1,  c.  72,  s.  3  (n.)  (3). 

Proof  of  nature  of  conspiracy — to  charge  party  unth  offence.]    A 

^i^^p—     i.ii.ii  .  ■■■         ■■  I.I. 

(1)  People  V.  Mother,  4  Wend  229.  All  who  accede  to  a  conspiracy  after  its  formation  are 
eqtuuly  ffuiltjr  with  the  original  conspirators.  Ibid.  It  may  be  oetween  principal  and  clerk. 
Case  of  Hobbins  and  al.,  4  Rogers'  Kec.  I. 

(2)  People  V.  Mather,  4  Wend.  229.    Comm.  v.  Judd,  2  Mass.  329.     Comm.  r.  Davis,  9  Id. 
415.     Stote  V.  Rickie,  4  Halst.  223.    State  v.  Buchanan,  5  Uar.  &  J.  317.    State  v.  Cawood, 
2  Stewart,  360.    Collins  v.  The  Comm.,  3  S.  ^k  R.  220.    Comm.  v.  M'Kisson,  8  Id.  420.    A 
conspiracy  to  commit  a  felony,  if  the  felony  be  actually  committed,  is  merged.    Comm.  v 
Kingsbury  and  al.,  5  Mass.  lOo.    Aliter  in  a  misdemeanor.    People  v.  Mather,  Supra. 

(S)  The  offence  of  conspiracy  is  of  common  law  original,  and  not  restricted  or  abridged  by 
the  statute  33  £dw.  1. 
An  indictment  will  lie  at  common  law  for  a  conspiracy — 

1.  To  do  an  act  not  illegal  nor  punishable  if  done  by  an  individual,  but  immoral  only : 

2.  To  do  an  act  neither  illegal  nor  immoral  in  an  individual,  but  to  effect  a  purpose  which 
has  a  tendency  to  prejudice  the  public : 

3.  To  extort  money  from  another,  or  to  injore  his  reputation  by  means  not  indictable  as 
verbal  de&mation,  and  whether  it  be  to  charge  him  with  an  indictable  offence  or  not : 

4.  To  cheat  a  person,  accomj>lished  by  means  of  an  act  which  would  not  in  law  amount  to 
an  indictable  cheat  in  an  individual : 

5.  To  impoverish  or  ruin  a  third  person  in  his' trade  or  profession : 

6.  To  denaud  a  third  person  by  means  of  an  act  not  per  se  unlawful,  and  though  no  per- 
son be  thereby  injured : 

7.  To  defraud,  though  the  means  be  not  determined  on  at  the  time, 
fitate  V.  Buchanan  and  al.,  5  Har.  und  J.  317.     ■ 

(a)  Eng.  Com.  L.  Rep.  xii.  307.    (b)  Id.  xvi.  316. 
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cson'spiracy  to  charge  ah  innocent  person  with  m  oSence,  whether  tempo- 
ral or  spiritual,  is  an  indictable  offence  (1).  Best's  case,  2  Lord  Raym. 
1167  ;  1  Salk.  174  ;  2  Rudsell,  555.  And  it  is  no  JQStification  of  such  a 
conspiracy  that  the  indictnient  was  defective,  or  that  the  court  had  no  ju- 
risdiction, or  that  the  parties  only  intended  to  give  their  testimony  in  a  due 
course  of  law,  for  the  criminal  intention  was  the  same.  Hawk.  P.  C.  b. 
1,  c.  72,  s.  3,  4.  Where  the  charge  was  for  conspiring  faUdy  to  indict 
a  person  for  the  purpose  of  extorting  money,  and  the  jury  found  the  de-. 
fendants  guilty  of  conspiring  to.  prefer  an  indictment  for  the  purpose  of 
extorting  money  (without  saying /oZ^eZy,)  it  was  held  sufficietit,  it.  being  a 
misdemeanor,. whether  the  charge  was  true  or  not.'  Hollingberry's  case, 
4  B.  and  C.  329  (a).  Although  several  persons  may  not  combine  together 
[  ^66  ]  to  prosecutH  an  innocent  person,  yet  they  may  meet  together  *^nd 
consult  to  prosecute  a  guilty  person,  or  one  against  whom  there  is  proba« 
ble  ground  of  suspicion.  Hawk.  P.  C.  b.  1,  c.  72,  s.  7  ;  2  Russell,  566. 
And  no  one  is  liable  to  any  prosecution  in  respect  of  any  verdict  given  by 
him  in  a  criminal  matter,  either  upon  a  grand  or  petit  jury.    Hawk*  P.  C. 

b.  1,  c.  72,  s.  5. 

.  ■    .  •  •  •  •  , 

Proof  of  nature  of  conspiracy — to  pervert  the  course  of  justice.] 
Any  combination  to  obstruct,  pervert,  or  defeat  the  course  of  public  jus- 
tice, is  punishable  as  a  conspiracy.  Thus,  a  conspiracy  to  dissuade  wit- 
nesses from  giving  evidence,  is  punishable,.  Hawk.  P.  C.  b>  1,  c  21,  s. 
15  ;  see  Bushell  v.  Barret,  Ry.  and  M.  N.  P.  C.  434  (b) ;  or  to  tamper 
with  jurors.  1  Saund.  300 ;  Joliffe's  case,  4  T.  R.  285.  So  where  sev- 
eral persons  conspired  to  procure  others  to  rob  one  of  them,  in  order,  by 
convicting  the  robber,  to  obtain  the  rewards  then  given  by  statute  in  such 
case,  and  the  party  who  accordingly  committed  the  robbery  was  afterwards 
convicted,  and  actually  executed,  these  persons  were  indicted  for  the  con- 
spiracy and  convicted.  Macdaniel's  case,  1  Leach,  45;  Fost.  130.  So  a 
conspiracy,  by  justices  of  the  peace,  to  pervert  the  course  of  justice  by 
producing  a  false  certificate  of  a  high  road  being  in  repair,  is  punishable. 
.  Mawbey's  case,  6  T.  R.  619.  A  conspiracy  to  prevent  a  prosecution  for 
felony,  is  as  much  an  offence  as  a  conspiracy  to  institute  a  false  prosecu- 
tion.    Per  Ld.  Eldon,  Claridge  v,  Hoare,  14  Ves.  65. 

Proof  of  nature  of  conspiracy — conspiracies  relating  to  the  public 
funds,  fyc]  The  conspiring  by  felse  rumors  to  raise  the  price  of  the  pub- 
lic funds  on  a  particular  day,  with  intent  to  injure  purchasers,  has  been 
held  to  bean  indictable  offence,  and  also  that  the  indictment  is  good,  with- 
out specifying  the  particular  persons  who  purchased,  or  the  persons  in- 
tended to  be  injured.  It  was  also  held,  that  the  public  government  funds 
of  this  kingdom  might  mean  either  British  or  Irish  funds.  De  Berenger's 
case,  3  M.  and  S.  67.  BayUy,  J.,  said,  that  to  constitute  this  an  offence, 
it  was  not  necessary  that  it  should  be  prejudicial  to  the  public  in  its  ag- 
gregate capacity,  or  to  all  the  king's  subjects ;  but  that  it  was  sufficient  if 
it  were  prejudicial  to  a  class  of  the  subjects.  Id.  75.  See  Crowther  v. 
Hopwood,  3  Stark.  N.  P.  C.  21  (c) ;  2  Dod.  Ad.  Rep.  174.  So  a  con- 
spiracy to  impoverish  the  farmers  of  the  excise  was  held  indictable ;  for  it 

(1)  Comm.  V.  Tibbetto  and  al.,  2  MaM.  596. 
(a)  Eng.  Com.L.  Rep.  z.  346.    {h)  Id.  xx\.  483.    (e)  Id.  xiv.  149. 
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tended  to  prejudice  the  revenue  of  the  crown..  -Starling's  case,  1  ^d. 
174 ;  2  Russell,  559^.  So  a  conspiracy  to  obtain  money,  by  procuring 
from  the  lords  of  the  treasul^  thq  appointment  of  a  person  to  an  .office,  in 
the  customs,  was  ruled  by  Lord  EUenborough  to  be  a  misdemeanor. 
PoUman's  case,  2  Campb.  229. 

•  Proof  qf  nature  of  conspiracy — to  create  a  riot— cause  muiiny,  fyc.] 
A  conspiracy  to  commit  a  riot  is  indkjPable.  2.  Russell,  560;  2  Chitty, 
C.  L.  506.  (n.)  So  if  a  body  of  persons  go  to  a  theatre  with  the  settled 
intention  of  hissing  an  actor  or  ckroning  a  piece,  such  a  deliberate  and 
preconcerted  scheme  would  amount  to  a  *conspiracy.  Per  Lord  [♦367  J 
EUenborough,  Clifford  v.  Brandon,  2  Campb.  369 ;  6  T.  R.  638.  A  com- 
bination amongst  officers  of  the  East  India  Company  to  resign  their  com- 
missions,  with  a  view  to  force  the  company  to  make  them  an  additional  ^ 
allowance,. is  indictable,  as  tending  to  excite  insurrection,  and  a  resignation  . 
made  under  such  circumstances  is  not  a  determination  of .  the  service. 
Verl«e  v.  Lord  Clive,  4  Burr,  2472. 

Proof  of  nature  of  conspiracy — against  morality  and  public  decency.] 
A  combination  to  do  any  act  contrary  to  morality  or  public  decency  is  a 
punishable  misdemeanor,  as,  a  conspiracy  to  seduce  a  young  woman.  Lord 
Grey's  case,  3  St.  Tr,  519 :  1  East,  P.  C.  460.  So  a  conspiracy  to  take 
away  a  young  woman,  an  heiress,  from  the  custody  of  her  friends,  for  the 
purpose  of  marrying  her  to  one  of  the  conspirators.  Wakefield's  case, 
(Murray's  ed.)  2  Deac.  Ab.  C.  L.  4.  A  conspiracy  to  prevent  the  burial 
of  a  corpse,  though  for  the  purposes  of  dissection,  has  been  held  to  be  an 
indictable  offence.  Young's  case,  cited  2  T.  R.  734  ;  2  Chit.  C.  L.  36. 
Vide  post,  title,  Dead  Bodies. 

Proof  of  nature  of  conspiracy — to  marry  pauper sJ\  The  conspiracy  by 
sinister  means  to  marry  a  pauper  of  one  parish  to  a  settled  inhabitant  of  anoth- 
er,.i8an  indictable  offence.  Tarrant's  case,  4  Burr.  2106 ;  Herbert's  case,  1 
East,  P.  C.  461 ;  Compton's  case,  Cald.  256.  Where  the  marriage  is  by 
consent  of  the  parties,  although  money  has  been  given  to  one  of  them  by 
the  overseers  to  procure  it,  it  is  not  an  indictable  offence.  In  such  a  case, 
BvUer,  J.,  directed  an  acquittal,  holding  it  necessary,  in  support  of  such 
an  indictment,  to  show  that  the  defendant  bad  made  use  of  some  violence, 
threat,  or  contrivance,  or  used  some  sinister  means  to  procure  the  mar- 
riage, without  the  ^vduntary  consent  or  inclination  of  the  parties  them- 
selves ;  that  the  act  of  marriage,  being  iii  itself  lawful,  a  conspiracy  to  pro- 
cure it  could  only  amount  to  a  crime  by  the  practice  of  some  undue  means ; 
and  this  he  said  had  been  several  times  ruled  by  different  judges.  Fow- 
ler's case,  1  East,  P.  C.  461 ;  and  the  same  has  been  determined  in  a  re- 
cent case.  Seward's  case,  1  Ad.  tind  Ell.  706  (a),  3  Nev.  and  M.  557. 
Where  it  is  stated  to  have  been  by  threats  add  menaces,  it  is  hot  neces- 
sary to  aver  that  the  marriage  was  had  against  the  consent  of  the  parties, 
though  that  fact  must  be  proved.     Parkhouse's  case,  I  East,  P.  C.  462. 

A  conspiracy  to  exonerate  a  parish  from  the  prospective  burthen  of 
maintaining  a  pauper  not  at  the  time  actually  chargeable,  and  to  throw 
the  burthen  upon  another  parish,  by  means  not  in  themselves  unlawful,  is 

(a)  Eng.  Com.  L.  Rep.  zxTiii.  185. 
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not  an  indictable  offence.     Seward's  case,  3  N.  and  M.  557 :  1  Ad.  and 
EH.  706. 

Proof  of  nature  of  conspiracy — affecting  trade — to  defraud  the  publtc, 
fyc]  A  conspiracy  to  impoverish  A.  B.  a  tailor,  and  to  prevent  him  by 
indirect  means  from  carrying  on  his  trade,  has  been  held  to  be  indictable. 
I  *368  ]  Eccles's  case,  1  Leach,  274  ;  3  Dougl.  337  (a).  •This  offence 
was  considered  by  Lord  EUenborough  to  be  a  conspiracy  in  restraint  of 
trade,  and  so  far  a  conspiracy  to  do  an  unlawful  act  affecting  the  public. 
Turner's  case,  13  East,  228.  Though  persons,  in  possession  of  articles  of 
trade,  may  sell  them  at  such  prices  as  they  individually  may  please,  yet  if 
they  confederate,  and  agree  not  to  sell  them  under  certain  prices,  it  is  a 
conspiracy.  Per  Lord  Mansfidd^  Eccles's  case,  1  Leach,  276.  Where, 
in  an  action  for  libel,  it  appeared  that  certain  brokers  were  in  the  habit  of 
agreeing  together  to  attend  sales  by  auction,  and  that  one  of  them  cmly. 
should  bid  for  any  particular  article,  and  that  after  the  sale  there  should 
be  a  meeting,  consisting  of  themselves  only,  at  another  place,  to  put  up  to 
sale  among  themselves,  at  a  fair  price,  the  goods  that  each  had  bought  at 
the  auction,  and  that  the  difference,  between  the  price  at  which  the  goods 
were  bought  at  the  auction  and  the  fair  price  at  this  private  re-sale,  should 
be  shared  amongst  them,  Gumeyy  B.,  said,  ^^  Owners  of  goods  have  a 
right  to  expect  at  an  auction  that  there  will  be  an  open  competition  from 
the  public  ;  and  if  a  knot  of  men  go  to  an  auction,  upon  an  agreement 
amongst  themselves  of  the  kind  that  has  been  described,  they  are  guilty  of 
an  indictable  offence,  and  may  be  tried  for  a  conspiracy."  Levi  o.  Levi, 
6  C.  and  P.  240  (6). 

A  conspiracy  to  raise  money  by  means  of  a  bill  importing  to  be  a  country 
bank  bill,  where  there  is  no  such  bank,  and  none  of  the  parties  are  of 
ability  to  pay  the  bill,  is  indictable.  Anon.  Pasch.  1782,  Bay  ley's  MSS. 
Vide />o«^  370(1). 

m 

FroOf  of  nature  of  conspiracies — of  workmen  to  raise  wages,  fycJ] 
Though  every  man  may  work  at  what  price  he  pleases,  yet  a  combination 
not  to  work  under  certain  prices  is  an  indictable  offence.  Per  Lord  i(fan#- 
fieldy  Eccles's  case,  1  Leach,  276.  So  a  combination  by  workmen,  to 
prevent  the  workmen  employed  by  certain  fl^rsons  from  continuing  to  work 
in  their  employ,  and  to  compel  the  masters  to  discbarge  those  workmen,  is 
a  conspiracy,  and  punishable  as  such.  Bykerdike's  case,  1  Moody  and 
Rob.  179.  So  a  conspiracy  by  workmen  to  prevent  their  masters  from 
taking  any  apprentices ;  and  it  is  no  variance  upon  such  an  indictment,  if 
it  appears  that  the  conspiracy  was  to  prevent  the  masters  from  taking  more 
than  a  certain  number  they  then  had.  Ferguson's  case,  2  Stark.  N.  P.  C. 
489  (c).     If  the  masters  of  workmen  combine  together  to  lower  the  rate 

(1)  A  conspiracy  to  manufacture  a  base  material  in  the  form  and  color  of  senuine  indigo, 
with  intent  to  sell  it  as  genuine,  is  indictable.  Comm.  v.  Judd  &.  al.,  2  Afasa.  329.  S.  C 
2  Wheeler's  C.  C.  2D3.  So  a  conspiracy  in  falsely  pretending  they  were  about  to  enter  on 
business,  whereby  they  obtained  ff<>ods  on  credit,  wbei)  the  intention  was  to  procure  theffoods, 
sell  them  at  an  under  price  and  leave  the  commonwealth,  is  indictable.  Comm.  o.  l^^d,  2 
Mass.  473.  But  it  has  been  held  not  an  indictable  o&nce  for  several  persons  to  conspire  to 
obtain  money  from  a  bank,  by  drawing  their  checks  on  the  bank  when  they  have  no  fiuids 
there.     State  e.  Rickie,  4  Halst.  223. 

(a)  Eng.  Com.  L.  Rep.  zzvi.  ISl.    (h)  Id.  zzv.  S77.    (e)  Id.  iii.  443. 
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of  wages,  they  also  are  liable  to  be  punished  for  a  conspiracy.     See  Ham- 
iDond's  case,  2  Esp.  N.  P.  C.  720  (1). 

Formerly  various  statutes  existed  for  repressing  the  practice  of  combi« 
nation  amongst  workmen  ;  but  these  were  repealed  by  the  5  Geo.  4,  c. 
95,  and  other  provisions  substituted.  The  latter  statute,  however,  being 
found  inefTectual  for  the  purposes  intended,  it  was  repealed  by  the  6  Geo. 
4,  c*  129,  8.  1,  which  continues  the  repeal  of  the  former  statutes,  and 
enacts  the  following  provisions  with  regard  to  the  combination  of  work- 
men. 

By  8. 3, ''  if  any  person  shall,  by  violence  to  the  person  or  property,  or 
by  threats  or  intimidation,  or  by  molesting,  or  in  any  way  *ob-  [  *d69  ] 
structing  another,  force,  or  endeavor  to  force,  any  journeyman,  manufac- 
turer, workman,  or  other  person  hired,  or  employed  in  any  manufacture, 
trade,  or  business,  to  depart  from  his  hiring,  employment,  or  work,  or  to 
return  his  work  before  the  same  shall  be  finished ;  or  prevent,  or  endaav* 
or  to  prevent,  any  journeyman,  manufacturer,  workman,  or  other  person 
not  being  hired  or  employed,  from  hiring  himself  to,  or  from  accepting 
work  or  employment  from  any  person  or  persons ;  or  if  any  person 
shall  use  or  employ  violence  to  the  person  or  property  of  another, 
or  threats,  or  intimidation,  or  shall  molest  or  in  any  way  obstruct  another, 
for  the  purpose  of  forcing  or  inducing  such  person  to  belong  to  any  club 
or  association,  or  to  contribute  to  any  common  fund,  or  to  pay  any  fine, 
or  penalty,  or  on  account  of  his  not  belonging  to  any  particular  club  or 
association,  or  not  having  contributed,  or  having  refused  to  contribute  to 
any  common  fund,  or  to  pay  any  fine  or  penalty,  or  on  account  of  his  not 
having  complied,  or  of  his  refusing  to  comply,  with  any  rules,  orders, 
resolutions,  or  regulations,  made  to  obtain  an  advance  or  to  reduce  the  rate 
of  wages,  or  to  lessen  or  alter  the  hours  of  working,  or  to  decrease  or 
alter  the  quantity  of  work,  or  to  regulate  the  mode  of  carrying  on  any 
manufacture,  trade,  or  business,  or  the  management  thereof;  or  if  any 
person  shall,  by  violence  to  the  person  or  property  of  another,  or  by 
threats  or  intimidation,  or  by  molesting,  or  in  any  way  obstructing  another, 
force,  or  endeavor  to  force,  any  manufacturer  or  person  carrying  on  any 
trade  of  business,  to  make  any  alteration  in  his  mode  of  regulating, 
managing,  ccmducting,  or  carrying  on  such  manufacture,  trade,  or  busi- 
ness, or  to  limit  the  number  of  his  apprentices,  or  the  number  or  descrip- 
tion of  his  journeymen,  workmen,  or  servants ;  every  person  so  ofiend- 
ing,  or  aiding,  abetting,  or  assisting,  therein,  being  convicted  thereof,  in 
manner  hereinafter  mentioned,  shall  be  imprisoned  only,  or  shall  and  may 
be  imprisoned  and  kept  to  hard  labor,  for  any  time  not  exceeding  three 
calendar  months." 

The  fourth  section  enacts,  ^^  that  this  act  shall  not  extend  to  subject  any 
persons  to  punishment,  who  shall  meet  together  for  the  sole  purpose  of 
consulting  upon  and  determining  the  rate  of  wages  or  prices,  which  the 
persons  present  at  such  (neeting,  or  any  of  them,  shall  require  or  demand 
for  his  or  their  work,  or  the  hours  or  time  for  which  he  or  they  shall  work 
in  any  manufacture,  trade,  or  business,  or  who  shall  enter  into  any  agree- 
ment, verbal,  or  written,  among  themselves,  for  the  purpose  of  fixing  the 

(1)  Every  aawciation  is  crinunal,  whofe  object  it  ie  to  ruie  or  deprets  the  price  of  labor, 
beyond  what  it  would  bring  were  it  left  without  artificial  excitement  Comm.  v.  Carlialej  1 
Journal  of  Jurisp.  225.  See  Tht  Triala  pftht  Journeymen  Ofrdwahurt^  Philadelphia,  180d~ 
New  York,  ISlO-Pittsburg,  1816.    Pamphkta. 
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rate  of  wages  or  prices  which  the  parties  entering  into  such  agreement, 
or  any  of  them,  shall  require  or  deinand  for  his  or  their  work,  or  the 
hours  of  time 'for  which  he  or  they  will  work,  in  any  manufacture,  trade, 
or  business ;  and  that  persons  so  meeting  for  the  purposes  aforesaid,  or 
entering  into  such  agreement  as  aforesaid,  shall  not  Jbe  liable  to  any  pro- 
secution, be." 

The  fifth  section  provides  and  enacts,  ^'  that  this  act  shall  not  extend  to 
subject  any  persons  to  punishment,  who  shall  meet  together  for  the  sole' 
purpose  of  consulting  upon  and  determining  the  rate  of  wages  or  prices 
[  *370  ]  which  the  persons  present  at  such  meeting,  *or  any  of  them,  shall 
pay  to  his  or  their  journeymen,  workmen,  or  servants,  for  their  work,  or 
the  hours  of  the  time  of  working  in  any  manufacture,  trade,  or  business ; 
or  who  shall  enter  into  any  agreement,  verbal  or  written,  among  them- 
selves, for  the  purpose  of  fixing  the  rate  of  wages  or  prices,  which  the 
par|^  entering  into  such  agreement,  or  any  of  them,  shall  pay  to  his  or 
their  journeymen,  workmen,  ok*  servants,  for  their  work,  or  the  hours  or 
time  of  working,  in  any  manufacture,  trade,  or  business ;  and  that  persons 
so  meeting  for  the  purposes  aforesaid,  or  entering  into  any  such  agree- 
ment as  aforesaid,  shall  not  be  liable  to  any  prosecution,"  &c. 

The  statute  also  provides,  that  offenders  shall  be  obliged  to  give  evi- 
dence, and  shall  be  indemnified. 

Proof  of  nature  of  conspiracy — to  extort  moneif  from  individtMils.] 
A  conspiracy  to  extort  money  from  an  individual  is  punishable,  as  conspir- 
ing to  charge  him  with  being  the  father  of  a  bastard  child.  Kimberty's 
case,  1  I^ev.  62,  vide  an/e,  p.  343.  And  it  is  an  indictable  offence,  even 
without  an  intent  to  extort  money,  for  at  all  events  it  is  a  conspiracy  to 
chaiige  a  man  with  fornication.  Best's  case,  2  Lord  Raym.  1167.  See 
also  Hollingberry's  case,  4  B.  and  C.  329  (a),  ante,  p.  365. 

Proqf  of  nature  of  conspiracy — to  defraud  individuals.]  Frauds 
practised  by  swindlers  upon  individuals,  may  sometimes  be  indictable  as 
conspiracies.  2  Russell,  561.  As  where  three  persons  conspired,  that 
one  should  write  bis  acceptance  on  a  pretended  bill  of  exchange,  in  order 
that  the  second  might,  by  means  of  his  acceptance,  and  of  the  indorse- 
ment of  the  third,  negotiate  it  as  a  good  bill,  and  thereby  procure  goods 
from  the  prosecutor.  Hevey's  case,  2  East,  P.  C.  858.  (n.)  So  an  in- 
dictment may  be  maintained  for  a  conspiracy  by  the  defendants,  to  cause 
themaelves  to  be  believed  persons  of  considerable  property,  for  the  pur- 
pose of  defrauding  a  tradesman.  Robert's  case,  1  Campb.  399.  If  a  man 
and  a  woman  marry,  the  man  in  the  name  of  another,  for  the  purpose  of 
raising  a  spurious  title  to  the  estate  of  the  person  whose  name  is  assumed, 
it  is  indictable  as  a  conspiracy,  and  in  such  case  it  was  held  not  to  be  ne- 
cessary to  show  an  immediate  injury,  but  that  it  was  for  the  jury  to  say, 
whether  the  parties  did  not  intend  a  future  injury.  Robinson's  ease,  1 
Leach,  37^  2  East,  P.  C.  1010.  The  following  case  has  generally  been  re- 
garded as  that  of  a  conspiracy  to  defraud  an  individual.  The  indictment 
charged,  that  the  defendants,  M.  and  F.,  falsely  intending  to  defraud  T.  C. 
of  divers  goods,  together  deceitfully  bargained  with  him  to  barter,  sell,  and 
exchange  a  certain  quantity  of  pretended  wine  as  good  and  true  new 

(a)  Eng.  Com.  Law  Rep.  z.  346. 
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Portugal  wine  of  him  the  said  F.,  for  a  certain  quantity  of  hats  of  him, 
the  said  T.  C,  and  upon  such  bartering,  &c.  the  said  F.,  &c.,  pretended 

^  to  be  a  merchant  of  London,  and  to  trade  as  such  in  Portugal  wines, 
when,  in  fact,  he  was  no  such  merchant,  rior  traded  as  such  in  wines,  and 
the  said  M.,  on  such  bartering,  &c.  pretended  to  be  a  broker  of  London, 

•  when,  in  fact;  he  was  not ;  and  that  T.  C.  giving  credit  *to  the  [*371  ] 
said  fictitious  assumption,  personating,  and  deceits,  did  barter,  sell,  and 
exchange  to  F.,  and  did  deliver  to  M.,  as  the  broker  between  T.  C.  and 
F.  a  certain  quantity  of  hats,  of  such  a  value,  for  so  many  hogsheads  of 
the  pretended  new  Portugal  wine,  and  that  M.  and  F.  on  such  bartering, 
&c.  affirmed,  that  it  was  true  new  Lisbon  wine  of  Portugal,  and  was  the 
wine  of  F.,  when,  in  fact,  it  was  not  Portugal  wine,  nor  was  it  drinkable 
or  wholesome,  nor  did  it  belong  to  F. ;  to  the  great  deceit  and  damage  of 
the  said  T.  C.  and  against  the  peace,  &c.  The  indictment,  which  was 
for  a  cheat  at  common  law,  did  not  charge  that  the  defendants  conspired 
to  nomine^  yet  charged  that  they  together^  <&c.  did  the  acts  imputed  to 
them,  which  might  be  considered  to  be  tantamount;  but  it  was  regarded 
as  a  case  of  doubt  and  difficulty.  It  does  not  clearly  ^appear  from  the 
reports  how  the  case  was  decided,  but  on  referring  to  the  roll,  it  was  found 
that  judgment  had  been  entered  for  the  crown.  The  true  ground  of  that 
judgment  is  thought  by  Mr.  East,  to  be  given  by  Mr.  Justice  Dennison 
in  Wheatley's  case,  (MS.  Dunning,  vide  2  Burr.  1129;  6  Mod.  302,) 
viz.  that  it  was  a  conspiracy.  Macarty's  case,  2  Lord  Raym.  1179;  3 
Id.  487  ;  2  East,  P.  C.  823  ;  2  Russell,  662.  • 

» 

Froof  of  nature  of  conspiracy — to  injure  individuals  in  their  trade 
or  profession.]  A  combination  to  injure  any  particular  individual  in  his 
trade  or  profession,  is  indictable  as  a  conspiracy,  as  in  Eccle's  case,  1 
Leach,  274,  already  cited,  ante,  p.  367,  and  in  Lee's  case,  2  M'Nally  on 
Ev.  634  ;  post,  p.  874. 

Proof  of  nature  of  conspiracy — to  commit  a  dvU  trespass,  fyc]  A 
conspiracy  to  commit  an  act,  which  amounts  merely  to  a  civil  trespass, 
has  been  held  not  to  be  indictable,  as  where  several  persons  combined 
to  go  into  a  preserve  to  snare  hares,  though  it  was  alleged  that  they 
went  in  the  night  time,  and  that  they  were  armed  with  offensive  weap- 
ons, ipT  the  purpose  of  opposing  resistance  to  any  endeavors  to  appre- 
hend them.  Turner's  case,  13  East,  228.  See  Deacon  on  the  Game 
Laws,  175.  • 

In  the  following  case,  the  acts  charged  as  a  conspiracy  were  ruled  to 
amount  merely  to  a  breach  of  contract.  The  defendants  were  indicted 
for  conspiring  to  defraud  Gen.  Maclean,  by  selling  him  an  unsound  horse. 
The  defendant  Pywell  advertised  the  sale,  undertaking  to  warrant.  Bud- 
gery,  another  defendant,  stated  to  Gen.  Maclean,  that  he  had  lived  with 
the  owner  of  the  horse,  and  knew  him  to  be  perfectly  sound.  Gen. 
Maclean  purchased  the  horse  with  a  warranty,  and  soon  after  found  that 
the  animal  was  nearly  worthless.  The  prosecutor  was  proceeding  to 
give  evidence  of  the  steps  taken  to  return  the  horse,  when  Lord  Ellen' 
borough  intimated,  that  the  case  did  not  assume  the  shape  of  a  conspir* 
acy :  and  that  the  evidence  did  not  warrant  any  proceeding  beyond  an  a<> 
tion  on  th^  warranty  for  the  breach  of  a  civil  contr^.    He  said,  that  if 
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'this  were  to  be  considered  an  indictable  offence,  then  instead  of  all  the 
actions  which  had  been  brought  on  warranties,  the  defendants  *ought 
to  liave  been  indicted  as  cheats  ;  and  that  no  indictment  in  a  case  like 
this  could  be  maintained  without  evidence  of  concert  between  the  par- 
ties, to  effectuate  a  fraud.  Pywell's  case,  1  Stark.  N.  P.  C.  402  (a). 
It  is  not  to  be  concluded  from  this  xase,  that  an  indictment  for  a  con- 
spiracy, .may  not  be  sustained  against  parties  who  combine  together  to 
defraud'  another,  by  selling  as  a  sound  horse  one  that  is  unsound  ;  but 
merely  that  under  the  circumstances  above  stated,  there  was  no  evidence 
of  a  conspiracy. 

An  indictment  cannot  be  supported  for  a  conspiracy  to  deprive  a  man 
of  the  office  of  secretary  to  an  illegal  unincorporated  trading  company, 
with  transferable  shares.  Lord  EUmbarough  said,  that  as  the  society  was 
illegal,  to  deprive  an  individual  of  an  office  in  it,  could  not  be  considered 
a  crime.     Stratton's  case,  1  Campb.  549  (n.) 

Proof  of  nature  of  conspiracy — legal  associations,]  Associations 
to  prosecute  felons,  and  even  to  put  the  laws  in  force  against  political  of- 
fenders, are  lawful.  Murray's  case,  coram  Abbott,  C.  J.,  Matthews'  Dig. 
C.  L.  90. 

Proof  qf  the  existence  of  a  conspiracy  in  general.]  It  is  a  question  of 
some  difficulty,  how  far  it  is  competent  for  the  prosecutor  to  show,  in  the 
first  instance,  the  existence  of  a  conspiracy,  amongst  other  persons  than 
the  defendants,  without  showing,  at  the  same  time,  the  knowledge  or  concur** 
rence  of  the  defendants,  but  leaving  that  part  of  the  case  to  be  subsequent- 
ly proved.  The  rule  laid  down  by  Mr.  East  is  as  follows : — ^^  The  conspir- 
acy or  agreement  amongst  several,  to  act  in  concert  for  a  particular  end, 
must  be  established  by  proof,  before  any  evidence  can  be  given  of  the 
acts  of  any  person  not  in  the  presence  of  the  prisoner ;  and  this  must, 
generally  speaking,  be  done  by  evidence  of  the  party's  own  act,  and  can- 
not be  collected  from  the  acts  of  the  others,  independent  of  his  own,  as  by 
express  evidence  of  the  fact  of  a  previous  conspiracy  together,  or  of  a  con^ 
current  knowledge  and  approbation  of  each  other's  acts."  1  East,  P.  C. 
96.  But  it  is  observed  by  Mr.  Starkie,  that  in  some  peculiar  instances  in 
which  it  would  be  difficult  to  establish  the  defendant's  privity,  without  first 
proving  the  existence  of  a  conspiracy,  a  deviation  has  been  made  from  the 
general  rule,  and  evidence  of  the  acts  and  conduct  of  others  haiT  been 
admitted  to  prove  the  existence  of  a  conspiracy  previous  to  the  proof  of 
the  defendant's  privity.  2  Stark.  £v.  234,  2d  ed.  So  it  seems  to  have 
been  considered  by  Mr.  Justice  BuUer,  that  evidence  might  be,  in  the 
first  instance,  given  of  a  conspiracy,  without  proof  of  the  defendant's 
participation  in  it.  "In  indictments  of  this  kind,"  he  says,  "  there  are 
two  things  to  be  considered ;  first,  whether  any  conspiracy  exists,  and  next, 
what  share  the  prisoner  took  in  the  conspiracy."  He  afterwards  pro- 
ceeds, "  Before  the  evidence  (of  the  conspiracy)  can  affect  the  prisoner 
materially,  it  is  necessary  to  make  out  another  point,  viz.  that  he  consent- 
ed to  the  extent  that  the  others  did."  Hardy's  case,  Gurney's  ed.  vol.  i. 
p.  360,  369 ;  2  Stark.  £v.  234, 2d  ed.  So  in  the  course  of  the  same  trial, 
[  *373  ]  it  was  said  by  Eyre,  C.  J.,  *that  in  the  case  of  a  conspiracy, 
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general  evidence  of  the  thing  conspired  is  received,  and  then  the  party  be- 
fore the  Court  is  to  be  affected  for  his  share  of  it.  Id.  Upon  a  prosecu- 
tion for  a  conspiracy  to  raise  the  rate  of  wages,  proof  was  given  of  an  as- 
sociation of  persons  for  that  purpose,  of  meetings,  of  rules  being  printed, 
and  of  mutual  subscriptions,  &c.  It  was  objected  that  evidence  could  not 
be  given  of  these  facts  without  first  bringing  them  home  to  the  defendants, 
and  making  them  parties  to  the  combination  ;  but  Lord  Kenyan  permitted 
a  person  who  was  a  member  of  the  society  to  pr^ve  the  printed  regula- 
tions and  rules,  and  that  he  and  others  acted  under  them,  in  execution  of 
the  conspiracy  charged  upon  the  defendants,  as  evidence  introductory  to 
the  proof  that  they  were  members  of  this  society,  and  equally  concernedi 
but  added,  that  it  would  not  be  evidence  to  affect  the  defendants  until 
they  were  made  parties  to  the  same  conspiracy.  Hammond's  case,  2  Esp. 
N.  P.  C.  720.  So  in  many  important  cases  evidence  has  been  given  of  a 
general  conspiracy,  before  any  proof  of  the  particular  part  which  the  ac* 
cused  parties  have  taken,  2  Russell^  572,  citing  Lord  Stafford's  case,  7 
St.  Tr.  1218  ;  Lord  W.  Russell's  case,  9  St.  Tr.  578 ;  Lord  Lovat's  case, 
18  St.  Tr.  530 ;  Hardy's  case,  24  St.  Tr.  199  ;  Home-  Took's  case.  25 
St.  Tr.  1.  The  point  may  be  considered  as  settled  ultimately  in  The 
Queen's  case,  2  Brod.  and  Bing.  310  (a) ;  where  the  following  rules  were 
laid  down  by  the  judges,  ^^  We  are  of  opinion,  that  on  the  prosecution  of 
a  crime  to  be  proved  by  conspiracy,  general  evidence  of  an  existing  con- 
spiracy may,  in  the  first  instance,  be  received  as  a  preliminary  step  to 
that  more  particular  evidence,  by  which  it  is  to  be  shown,  that,  the  indi- 
vidual defendants  were  guilty  participators  in  such  conspiracy.  This  is 
often  necessary  to  render  the  particular  evidence  intelligible,  and  to  show 
the  true  meaning  and  character  of  the  acts  of  the  individual  defendants, 
and  on  thkt  account,  we  presume  it  is  permitted.  But  it  is  to  be  observed, 
that,  in  such  cases,  the  general  nature  of  the  whole  evidence  intended  to 
be  adduced  is  previously  opened  to  the  Court,  whereby  the  judge  is  ena- 
bled to  form  an  opinion  as  to  the  probability  of  affecting  the  individual  de- 
fendants by  particular  proof  "applicable  to  them,  and  connecting  them  with 
the  general  evidence  of  the  alleged  conspiracy ;  and  if  upon  such  opening, 
it  should  appear  noanifest,  that  no  particular  proof  sufficient  to  affect  the 
defendants  is  intended  to  be  adduced,  it  would  become  the  duty  of  the 
judge  to  stop  the  case  in  limine,  and  not  to  allow  the  general  evidence  to  be 
received,  which,  even  if  attended  with  no  other  bad  effect,  such  as  excit- 
ing an  unreasonable  prejudice,  would  certainly  be  an  useless  waste  of 
time." 

The  rule,  says  Mr.  Starkie,  that  one  man  is  not  to  be  affected  by  the 
acts  and  declarations  of  a  stranger,  rests  on  the  principles  of  the  purest 
justice ;  and  although  the  Courts,  in  cases  of  conspiracy,  have,  out  of  con- 
venience, and  on  account  of  the  difficulty  in  otherwise  proving  the  guilt 
of  the  parties,  admitted  the  acts  and  declarations  of  strangers  to  be.  given 
in  evidence,  in  order  to  establish  the  fact  of  a  conspiracy,  it  is  to  be  re- 
membered that  this  is  an  inversion  *of  the  usual  order,  for  the  [  *374  ] 
sake  of  convenience,  and  that  such  evidence  is,  in  the  result,  material  so 
far  only  as  the  assent  of  the  accused  to  what  has  been  done  by  others  is 
proved.     2  Stark.  Ev.  235,  2d  ed. 

Upon  an  indictment  for  a  conspiracy  the  evidence  is  either  direct,  of  a 

(a)  Eng.  Com.  L.  Rep.  v\.  128. 
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TBeeting  and  consultation  for  the  illegal  purpose  charged,  or  more  usually, 
from  the  very  nature  of  the  case,  circumstantial.     2  Stark.   £v.  232,  2d 
ed. ;  Co[)e's  case,  1  Str.  144.     Thus  upon  a  trial  of  an  information  for  a 
conspiracy  to  take  away  a  man's  character,  by  means  of  a  pretended  com- 
munication with  a  ghost  in  Cock-lane,  Lord  Mansfield  directed  the  jury 
that  it  was  not  necessary  to  prove  the  actual  fact  of  conspiracy,  but  that  it 
might  be  collected  from  collateral  circumstances.     Parson's  case,  1  W.  Bl. 
392.     Upon  an  information  for  a  conspiracy  to  ruin  Macklin,  the  actor, 
L        in    his  profession,  it  was  objected  for  the  defendants  that,  in  support  of 
the  prosecution,  evidence  should  be  given  of  a  previous  meeting  of  the 
/        parties  accused,  for  the  purpose  of  confederating  to  carry  their  object  into 
Y        execution.     But  Lord  jtian^/EtfU  overruled  the  objection.     He  said,  that, 
;'        if  a  number  of  persons  met  together  for  different  purposes,  and.  afterwards 
I         joined  to  execute  one  common  purpose,  to  the  injury  of  the  person,  pro- 
perty, profession,  or  character  of  a  third  party,  it  was  a  conspiracy,  and  it 
was  not  necessary  to  prove  any  previous  consult  or  plan  among  the  de- 
fendants,  against  the   person   intended   to  be   injured.     Lee's  case,  2 
M'Nally  on  Evid.  634.     A  husband,  his  wife,  and  their  servants  were  in- 
dicted for  a  conspiracy  to  ruin  a  card-maker,  and  it  appeared  that  each 
had  given  money  to  the  apprentices  of  the  prosecutor  to.  put  grease  into 
the  paste,  which  spoiled  the  cards,  but  no  evidence  was  given  of  more  than 
!        one  of  the  defendants  being  present  at  the  same  time ;  it  was  objected  that 
\       this  was  not  a  conspiracy,  there  being  no  evidence  of  communication ;  but 
Pratty  C.  J,,  ruled  that  the  defendants,  being  all  of  one  family,  and  con- 
cerned in  making  cards,  this  was  evidence  of  a  conspiracy  to  go  to  a  jury. 
^^ope's  case,  1  Str.  144 ;  2  Russell,  571  ;  2  Stark.  £v.  232,  2d  ed. 
2       If}  on  a  charge  of  conspiracy,  it  appear  that  two  persons  by  their  acts 
^  are  pursuing  the  same  object,  and  often  by  the  same  means,  the  one  per- 
forming part  of  an  act,  and   the  other  completing  it  for  the  attainment  of 
the  object,  the  jury  may  draw  the  conclusion  that  there  is  a  conspiracy. 
If  a  conspiracy  be  formed,  and  a  person  joins  it  afterwards,  he  is  equally 
guilty  with  the  original  conspirators.     Also,  if  on  a  charge  of  conspiracy 
to  annoy  a  broker,  who  distrained  for  church-rates,  it  be  proved  that  one 
of  the  defendants  (the  other  being  present,)  excited  the  persons  assembled 
at  a  public  meeting  to  go  in  a  body  to  the  broker's  house,  evidence  that 
they  did  so  go  is  receivable,  although  neither  of  the  defendants  went  with 
them ;  but  evidence  of  what  a  person,  who  was  at  the  meeting,  said  some 
days  after,  when  he  himself  was  distrained  on  for  church-rates,  is  not  ad- 
missible.    Per  Coleridge^  J.,  Murphy's  case,  8  C.  and  P.  297  (a). 
f           The  existence  of  a  conspiracy  may  be  established  either  as  above  stated, 
[  *375  ]  by  evidence  of  the  acts  of  third  persons,  or  by  evidence  of  *the 
acts   of  the   prisoner,   and   of  any  other   with   whom  he  is    attempted 
to  be  connected,  concurring  together  at.  the  same  time  and  for  the  same 
object.     And  here,  says  Mr.  East,  the  evidence  of  a  conspiracy  is  more  or 
less  strong,  according  to  the  publicity  or  privacy  of  the  object  of  such  con- 
currence, and  the  greater  or  less  degree  of  similarity  in  the  means  em- 
ployed to  efiect  it.    The  more  secret  the  one  and  the  greater  coincidence 
in  the  other,  the  stronger  is  the  evidence  of  conspiracy.     I  East,  P.  C. 
97  (1).  

— — • ■ ^ " — • "^^ ^^^^ 

(1)  People  V.  Mother  and  al.,  1   Wheeler*fl  C.  C.  346.    People  v.  Mather,  4  Wend.  S89. 
C<nnm.  to.  Clark,  6  Maai.  74. 

(a)  Eng.  Com.  L.  Rep.  xxziT.  397. 
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Ffoof  qf  the  existence  of  conspiracy — declatatums  qf  other  conspira* 
tors,\     Supposing  that  the  e;(istence  of  a  conspiracy  may  m  the  first  in- 
stance be  proved,  without  showing  the  participation   or  knowledge  of  the 
defendants,  it  is  still  a  question  whether  the  declarations  of  some  of  the 
persons  engaged  in  the  conspiracy  may  be  given  in  evidence  against  others, 
in  order  to  prove  its  existence  ;  and  upon  principle  such  evidence  appears 
to  be  inadmissible.     The  opinions  of  the  judges  upon  this  question  have 
been  at  variance;     In  Hardy's  case,  which  was  an  indictment  for  high 
treason,  in  conspiring  the  death  of  the  king,  it  was  proposed  to  read  a 
letter  written  by  Martin^  in  London,  and  addressed,  but  not  sent,  to  Mar^ 
garot,  in  Edinburgh  (both  being  members  of  the  Corresponding  Society,) 
on  political  subjects  calculated  to  inflame  the  minds  of  the  people  in  the 
north  ;  Eyrey  C.  J.,  was  of  opinion  that  this  letter  was  not  admissible  in 
evidence  against  any  but  the  party  confessing  ;  two  of  the  judges  agreed 
that  a  bare  relation  of  facts  by  a  conspirator  to  a  stranger,  was  merely  an 
admission  which  might  affect  himself,  but  which  could  not  stffect  a  co-con- 
spirator, since  it  was  not  an  act  done  in  the  prosecution  of  that  conspira- 
cy ;  but  that  in  the  present  instance  the  writing  of  a  letter  by  one  con- 
spirator, having  a  relation  to  the  subject  of  the  conspiracy,  was  admissible, 
as  ah  act  to  show  the  nature  and  tendency  of  the  conspiracy  alleged,  and 
which  therefore  might   be  proved  as  the   foundation   for  alTecting  the 
prisoner  with  a  share  of  the  conspiracy.     BuUer,  J.,  was  of  opinion,  that 
evidence  of  conversations  and  declarations  by  parties  to  a  conspiracy,  was 
in  ^ncral,  and  of  necessity,  evidence  to  prove  the  existence  of  the  com- 
bination.    Grose,  J.  was  of  the  same  opinion ;  but  added,  that  he  con- 
sidered the  writing  as  an  act  which  showed  the  extent  of  the  plan.     Ha^^ 
dy's  case,  25  St.  Tr.  I.     Mr.  Starkie  remarks  that,  upon  the  last  point  u^ 
is  observable  that  of  the  five  learned  Judges  who  gave  their  opinions,  Ajf 
three  of  them  considered  the  writing  of  the  letter  to  be  an  act  done  ;  and 
that  three  of  them  declared  their  opinion   that  a  mere  declaration  or  con- 
fession, unconnected  with  any  act,  would  not  have  been  admissible.     2 
Stark.  Ev.  236,  2d  ed. 

In  the  same  case  it  was  proposed  to  read  a  letter  written  by  Thelwall, 
another  conspirator,  to  a  private  friend;  Three  ojf  the  judges  were  of 
opinion  that  the  evidence  was  inadmissible,  since  it  was  nothing  more 
than  a  declaration,  or  mere  recital  of  a  fact,  and  did  not  amount  to  any 
transaction  done  in  the  course  of  the  plot  for  its  furtherance  ;  it  was  a 
sort  of  confession  by  Thelwall,  and  not  like  %n  act  done  by  him,  [  *876  ] 
as  in  carrying  papers  and  delivering  them. to  a  printer,  which  would  be  a 
part  of  the  transaction.  Two  of  the  judges  were  of  opinion  that  the 
evidence  was  admissible,  on  the  ground  that  every  thing  said,  and  'a  for- 
tiori every  thing  done  by  the  conspirators,  was  evidence  to  show  what  the 
design  was. 

The  law  on  this  subject  is  thus  stated  by  Mr.  Starkie.  It  seems  that 
mere  detached  declarations  and  confessions  of  persons  not  defendants,  not 
made  in  the  prosecution  of  the  object  of  the  conspiracy,  are  not  evidence 
even  to  prove  the  existence  of  a  conspiracy ;  though  consultations  for  that 
purpose,  and  letters  written  in  prosecution  of  the  design,  even  if  not  sent, 
are  admissible.  The  existence  of  a  conspiracy  is  a  fact,  and  the  declar- 
ation  of  a  stranger  is  but  hearsay,  unsanctioned  by  either  of  the  two  great 
tests  of  truth.  The  mere  assertion  of  a  stranger,  that  a  conspiracy  ex- 
isted amongst  others,  to  which  he  was  not  a  party,  woald  clearly  be  inad- 
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e ;  and  although  the  person  making  the  assertion  confessed  that  be 
party  to  it,  this,  on  principles  fully  established,  would  not  make  the 
on  evidence  of  the  fact  against  strangers.     2  Stark.  Ev.  235.     And 
^doctrine   has  been   recognized  by  Mr.  Serjeant  Russell.     2  fiussell^ 
572.     See  also  Murphy's  case,  ante^  p.  374. 

Proof  of  acta,  8fC.  done  by  other  conspirators.]  The  cases  in  which, 
after  the  existence  of  a  conspiracy  is  established,  and  the  particular  de- 
fendants have  been  proved  to  have  been  parties  to  it,  the  acts  or  declara- 
tions of  other  conspirators  may  be  given  in  evidence  against  them,  have 
already  been  considered  (vide  ante,  p.  76  to  p.  80)  (I).  It  seems  to  make 
no  difference  as  to  the  admissibility  of  this  evidence,  whether  the  other 
conspirators  be  indicted  or  not,  or  tried  or  not ;  for  the  making  them  co- 
defendants  would  give  no  additional  strength  to  their  declarations  as 
against  others.  The  principle  upon  which  they  are  admissible  at  all  is, 
that  the  acts  and  declarations  are  those  of  persons  united  in  one  common 
design,  a  principle  wholly  unaffected  by  the  consideration  of  their  being 
jointly  indicted.  Neither  does  it  appear  to  be  material  what  the  nature  of 
the  conspiracy  is,  provided  the  offence  involve  a  conspiracy.  Thus,  upon 
an  indictment  for  murder,  if  it  appear  that  others,  together  with  the  pris- 
oner, conspired  to  commit  the  crime,  the  act  of  one,  done  in  pursuance  of 
that  intention,  will  be  evidence  against  the  rest.  2  Stark.  Ev.  237,  2d 
ed. ;  see  6  T.  R.  528 ;  11  East,  584.  ^ 

The  letters  of  one  of  the  defendants  to  another  have  been,  under  cer- 
tain circumstances,  admitted  as  evidence  for  the  former,  with  the  view  of 
^jiiowing  that  he  was  the  dupe  of  the  latter,  and  not  a  participator  in  the 
V^raud.     Whitehead's  case,  1  Dow.  and  Ry.  N.  P.  61  (a)! 

Proof  of  the  means  used.]  Where  the  act  itself,  which  is  the  object  of 
the  conspiracy,  is  illegal,  it  is  not  necessary  to  state  or  prove  the  means 
agreed  upon  or  pursued  to  effect  it.  2  Russell,  568 ;  Eccles's  case,  1 
[  *377  ]  Leach,  274.  But,  where  the  indictment  charged  the  ^defend- 
ants  with  conspiring  ^'  to  cheat  and  defraud  the  lawful  creditors  of  W. 
F.,"  Lord  Tenterden  thought  it  too  general,  in  not  stating  what  was  in- 
tended to  be  done,  or  the  persons  to  be  defrauded.  Fowle's  case,  4  C.  & 
P.  592  (6)  ;  but  see  De  Berenger's  case,  3  M.  and  S.  67.  So  where  the 
indictment  charged  the  defendants  with  a  conspiracy  ^'  to  cheat  and  de- 
fraud the  said  H.  B.  of  the  fruits  and  advantages'^  of  a  verdict.  Lord 
Denman,  C.  J.,  held  it  bad,  as  being  too  general.  Richardson's  case,  1 
Moo.  and  R.  402. 

Where  the  indictment  chained  the  defendants  with  conspiring,  by 
divers  false  pretences  and  subtle  means  and  devices,  to  obtain  from  A. 
divers  large- sums  of  money,  and  to  cheat  and  defraud  him  thereof,  it  was 
held,  that  the  gist  of  the  offence  being  the  conspiracy,  it  was  quite  suffi- 
cient only  to  state  that  fact  and  its  object,  and  that  it  was  not  necessary 
to  set  out  the  specific  pretencea,  Bayley,  J.,  said,  that  when  parties  had 
once  agreed  to  cheat  a  particular  person  of  his  monies,  although  they 
might  not  then  have  fixed  on  any  means  for  the  purpose,  the  offence  of 
conspiracy  was  complete.     Gill's  case,  2  Barn,  and  Aid.  204.     But  when 

(1)  CoUins  V.  The  CommonwealUi,  3  S.  and  R.  290. 
(a)  £ng.  Com.  L.  Rep.  xi.  316.    (h)  Id.  six.  540. 
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the  act  only  becomes  illegal  from  the  means  used  to  efiect  it,  the  illegality 
must  be  explained  by  proper  statements,  and  established  by  proof,  as  in 
the  cases  already  referred  to  of  conspiracies  to  marry  paupers.  2  Russell, 
569,  ante,  p.  367  (1). 

An  indictment  charged  in  the  first  count,  that  the  defendants  unlawfully 
conspired  to  defraud  divers  persons,  who  should  bargain  with  them  for  -^ 
the  sale  of  merchandise,  of  great  quantities  of  such  merchandise,  without  ) 
paying  for  the  same,  with  intent  to  obtain  to  themselves  money  and  other 
profit.  The  second  count  charged  that  two  of  the  defendants,  being  in 
partnership  in  trade,  and  being  indebted  to  divers  persons,  unlawfully 
conspired  to  defraud  the  said  creditors  of  payment  of  their  debts,'and  that 
they  and  the  other  defendant,  in  pursuance  of  the  said  conspira^  falsley 
and  wickedly  made  a  fraudulent  deed  of  bargain  and  sale,  of  the  stock* 
in  trade  of  the  partnership  for  fraudulent  consideration,  with  intent  there- 
by to  obtain  to  themselves  money  and  other  emoluments,  to  the  great 
damage  of  the  said  creditors.  Held;  1.  That  the  first  count  was  not 
bad  for  omitting  to  state  the  names  of  the  persons  intended  to  be  defraud- 
ed, as  it  could  not  be  known  who  might  fall  into  the  snaro ;  but  that  the 
count  was  bad  for  not  showing  by  what  means  they  were  to  be  defrauded. 
2.  That  the  second  count  was  bad  for  not  alleging  facts  to  show  in  what 
manner  the  deed  of  sale  was  fraudulent.  Peck  v.  The  Queen,  1  Perry 
«nd  D.  508. 

The  defendants  A.  and  B.  were  indicted  for  conspiring  to  extort  money 
from  the  prosecutor,  by  charging  him  with  forging  a  certain  check  for 
£1*18;  the  indictment  set  forth  a  letter  from  one  of  the  conspirators  to 
the  prosecutor,  referring  to  the  check,  and  conversations  were  provec^^ 
relating  to  it.     Such  a  document  was,  in  fact,  in  existence,  but  it  was  nc^V 
produced  by  the  prosecutor  at  the  trial,  and  such  production  was  held  to^ 
be  unnecessary ;  for  it  might  have  been  that  the  existence  of  such  a  check^ 
was  altogether  a  fabrication.     Ford's  case,  1  Nev.  and  M.  777  (a). 

*  Proof  of  the  means  used-^-cumulaiive  instances.]  Upon  [  *378  ] 
an  indictment  charging  the  defendants  with  conspiring  to  cause  themselves 
to  be  believed  persons  of  considerable  property,  for  the  purpose  of  de- 
frauding tradesmen,  evidence  was  given  of  their  having  hired  a  hoqse  in 
a  fashionable  street,  and  represented  themselves  to  the  tradesmen  employ- 
ed to  furnish  it,  as  persons  of  large  fortune.  A  witness  was  then  called 
to  prove,  that  at  a  different  time  they  had  made  a  similar  representation 
to  another  tradesman.  This  evidence  was  objected  to,  on  the  ground  that 
the  prosecutor  could  not  prove  various  acts  of  this  kind,  but  was  bound 
to  select  and  confine  himself  to  one.  Lord  Ellehboroughj  however,  said, 
"  This  is  an  indictment  for  a  conspiracy  to  carry  on  the  business  of  com- 
mon cheats,  and  cumulative  instances  are  necessary  to  prove  the  ofience." 
Roberts's  case,  1  Campb.  399. 

Proof  of  the  object  of  thfi  conspiracy.]  The  object  of  the  conspiracy 
must  be  proved  as  laid  in  the  indictment.  An  indictment  against  A.  B. 
C.  and  D.  charged  that  they  conspired  together  to  obtain  ^'  viz.  to  the 

(1)  Thouffh  luual  to  do  «o,  it  is  not  n&cesniy  to  §et  forth  the  overt  act.    People  v.  Mather, 

(«)  Eng.  Com.  L.  llep.  zzviii.  333. 
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uie  of  them  the  said  A.  B%  and  C.  and  certain  other  persons  to  the 
jurors  unknown,"  a  sum  of  money  for  procuring  an  appointment  under 
goTemment.  It  appeared  that  D.,  although  the  money  was  lodged  in  his 
hands  to  be  piud  to  A.  and  B.  when  the  appointment  was  procured,  did 
not  know  that  C.  was  to  have  any  part  of  it,  or  was  at  all  implicated  in 
the  transaction.  Lord  EUenboraugh  said,  *^The  question  is,  whether 
the  conspiracy,  as  actually  laid,  be  proved  by  the  evidence.  I  think  it  is 
not  as  to  D.  He  is  chaiged  with  conspiring  to  procure  the  appointment 
through  the  medium  of  C,  of  whose  existence,  for  aught  that  appears,  he 
was  utterly  ignorant.  Where  a  conspiracy  is  charged,  it  must  be  chaiged 
truly.''    Pollman's  case,  2  Campb.  233. 

'  Particulars  of  the  conspiracy.]  Where  the  counts  of  an  indictment 
for  conspiracy  were  framed  in  a  general  form,  IMtledale,  J.,  (after  con- 
sulting several  other  judges)  ordered  the  prosecutor  to  furnish  the  defend- 
ants with  a  particular  of  the  charges,  and  that  the  particular  should  give 
the  same  information  to  the  defendants  that  would  be  given  by  a  special 
count.  But  the  learned  judge  refused  to  compel  the  prosecutor  to  state 
in  his  particular  the  specific  acts  with  which  the  defendants  were  chaiged, 
and  the  times  and  places  at  which  those  acts  were  alleged  to  have  occur- 
red.   Hamilton's  case,  7  C.  and  P.  448  (a). 

Cross-examination  of  witnesses.]     Where,  on  an  indictment  for  a 

conspiracy  against  A.,  B.  and  C,  C.  only  called  a  witness,  and  examined 

him  as  to  a  conversation  between  himself  and  A.,  it  was  objected  that  the 

ounsel  for  the  prosecution  had  not  a  right  to  cross-examine  him  as  to 

•  other  conversations  between  C.  and  A. ;  but  Abbott,  J.,  said  that  he  could 
not  prevent  him  from  going  into  all  the  conversations  which  might  afiect 
C,  though  it  might  be  a  matter  for  future  consideration,  whether  A.'s 
[  *379]  counsel  would,  after  *such  evidence,  have  a  right  to  address  the 
jury  upon  it.  The  witness  was  accordingly  examined  as  to  several  con- 
versations between  A.  and  C,  which  principally  affected  the  former. 
Kroehl's  case,  2  Stark.  N.  P.  C.  343  (&). 

Venue.]  The  gist  of  the  offence  in  conspiracy,  being  the  act  of  con- 
spiring together,  and  not  the  act  done  in  pursuance  of  such  combination, 
the  venue  in  principle  ought  to  be  laid  in  the  county  in  which  the  con- 
spiring took  place,  and  not  where,  in  the  result,  the  conspiracy  was  put 
into  execution.  Best's  case,  1  Salk.  174 ;  2  Russell,  569.  But  it  has 
been  said,  by  the  Court  of  King's  Bench,  that  there  seems  to  be  no  rea- 
son why  the  crime  of  conspiracy,  amounting  only  to  a  misdemeanor, 
ought  not  to  be  tried  wherever  one  distinct  overt  act  of  conspiracy  was 
in  fact  committed,  as  well  as  the  crime  of  high  treason,  in  compassing  and 
imagining  the  death  of  the  king,  or  in  conspiring  to  levy  war.  Brisac's 
case,  4  East,  171.  So  where  the  conspiracy,  as  against  all  the  defendants, 
having  been  proved,  by  showing  a  community  of  criminal  purpose,  and  by 
tde  joint  co-operation  of  the  defendants  in  forwarding  the  objects  of  it  in 
different  counties  and  places,  the  locality  required  for  the  purpose  of  trial 
was  held  to  be  satisfied  by  overt  acts  done  by  some  of  the  defendants  in 

(a)  Eng.  Com.  L.  Rep.  zxzii.  579.    (6)  Id.  iu.  375. 
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the  county  where  the  trial  was  had  in  prosecution  of  the  conspiracy. 
Bowes's  case,  cited  in  Brisac's  case,  supra  (1).     ^ 

It  has  been  holden  the  courts  of  Quarter  Sessions  havei  jurisdictioji  in 
cases  of  conspiracy.     Rispal's  case,  3  Bur.  1320  ;  1  W.  Bl.  368. 


DEAD  BODIES; 

OFFENCES    RELATING    TO  (2). 


Although  larceny  cannot  be  committed  of  a  dead  body,  no  one  having 
a  property  therein  (vide  post,  title,  Larceny,)  yet  it  is  an  offence  against 
decency  to  take  a  dead  body  with  intent  to  sell  or  dispose  of  it  for  profit ; 
and  such  offence  is  punishable  with  fine  and  imprisonment  as  a  misde* 
meaner.  An  indictment  charged  (inter  alia)  that  the  prisoner,  a  cer- 
tain dead  body  of  a  person  unknown,  lately  before  deceaseid,  wilfully,  un-* 
lawfully,  and,  indecently  did  take  and  carry  away,  with  intent  to  sell  and 
dispose  of  the  same  for  gain  and  profit.  It  being  evident  that  the  pris- 
oner had  taken  the  body  from  some  burial-ground,  though  from  what  par- 
ticular place  was  uncertain,  he  was  found  guilty  upon  this  count ;  and  it 
was  considered  that  this  was  so  clearly  an  indictable  offenCe,  that  no  case 
was  reserved.  Gilles's  case,  I  Russell,  415 ;  Russ.  and  Ry.  366  (n.)  (a). 
So  to  tak»  up  a  dead  body  even  for  the  purposes  of  ^dissection,  [  ^380^^ 
is  an  indictable  offence.  Where,  upon  an  indictment  for  that  offence,  i^ 
was  moved  in  arrest  of  judgment,  that  the  act  was  only  one  of  ecclesi- A 
astlcal  cognizance,  and  that  the  silence  of  the  older  writers  on  crown 
law  showed  that  there  was  no  such  offence  cognizable  in  the  criminal 
courts,  the  court  said  that  common  decency  required  that  the  practice 
should  be  put  a  stop  to ;  that  the  offence  was  cognizable  in  a  criminal 
court  as  being  highly  indecent,  and  contra  bonos  mores ;  that  the  purpose  of 
taking  up  the  body  for  dissection  did  not  make  it  less  an  indictable  offence, 
and  that  as  it  has  been  the  regular  practice  at  the  Old  Bailey,  in  modern 
times,  to  try  charges  of  this  nature,  the  circumstance  of  no  writ  of  error 
having  been  brought  to  reverse  any  of  those  judgments,  was  a  proof  of  the 
universal  opinion  of  the  profession  upon  this  subject.  Lynn's  case,  2  T. 
R.  733 ;  1  Leach,  497  ;  see  also  Cundick's  case,  Dowl.  and  Ry.  N.  P. 
C.  13  (6). 

The  burial  of  the  dead  is  the  duty  of  every  parochial  priest  and  minis- 
ter, and  if  he  neglect  or  refuse  to  perform  the  office,  he  may,  by  the  ex- 
press words  of  canon  86,  be  suspended  by  the  ordinary  for  three  months ; 
and  if  any  temporal  inconvenience  arise,  as  a  nuisance,  from  the  neglect 
of  the  interment  of  the  dead  corpse,  he  is  punishable  also  by  the  tempo- 
ral courts  byindictment or  information.  ferAbney,  J.,  Andrews  v.  Caw- 
thorne,  Willes,  527  (n.) 

To  bury  the  dead  body  of  a  person  who  has  died  a  violent  death,  be- 
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1)  People  V.  Mather^  4  Wend.  229. 
"^  See  Comnv  v,  Loring,  8  Pick.  370. 


(a)  1  £og.  C.  C.  dO&.    (6)  Eng.  Com.  L.  K$p,  xr\.  41S. 
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fore  the  coroner  has  sat  upon  it,  is  punishable  as  a  misdemeanor,  and  the 
coroner  ought  to  be  sent  for,  since  he  is  not  bound  ex  officio  to  take  the 
inquest  without  being  sent  for.  Clerk's  case,  1  Salk.  377 ;  Anon.  7  Mod. 
10.  And  if  a  dead  body  in  a  prison  or  other  place,  upon  which  an  in- 
quest ought  to  be  taken,  is  interred,  or  is  sufiered  to  lie  so  long  that  it  put* 
rifles  before  the  coroner  has  viewed  it,  the  gaoler  or  township  shall  be 
amerced.     Hawk.  P.  C.  b.  2,  c.  9,  s.  23. 

The  preventing  a  dead  body  from  being  interred  has  likewise  been  con- 
sidered an  indictable  ojffence.  Thus  tlie  master  of  a  work-house,  a  ser^ 
vant,  and  another  person,  were  indicted  for  a  conspiracy  to  prevent  the 
burial  of  a  person  who  died  in  a  work<*house.  Young's  case,  cited  2  T.  R. 
734.      \      ^ 

Provision  is  made  for  the  interment  of  dead  bodies  which  may  happen 
to  be  cast  on  shore,  by  the  48  Geo.  3,  c.  75. 

By  the  2  &  3  Wm.  4,  c.  75,  for  regulating  schools  of  anatomy,  (s.  10,) 
professors  of  anatomy,  and  the  other  persons  therein  described,  being  du- 
ly licensed,  are  not  liable  to  punishment  for  having  in  their  possession  htt« 
roan  bodies  according  to  the  provisions  of  the  act. 
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g  OFFENCES    RELATING    TO. 


Stealing  deer,  &c. 381  I  A88a»4ting  deer-keepers  or   their  assii- 

Power  of  deer-keepers,  &c.  to  seize  guns  382  |      tants    -        -        - .      -        -        .        .  382 


Stealing  deer.]  The  former  statutes  with  regard  to  the  offence  of 
stealing  deer,  are  repealed  by  the  act  of  7  and  8  Geo.  4,  c.  27,  and  the 
law  upon  the  subject  is  now  contained,  in  the  7  and  8  Geo.  4,  c.  29. 

By  the  26th  section  of  that  statute,  « if  any  person  shall  unlawfully  and 
wilfully  course,  hunt,  snare,  or  carry  away,  or  kill  or  wound,  or  attempt 
to  kill  or  wound,  any  deer  kept  or  being  in  the  inclosed  part  of  any  forest, 
chace,  or  purlieu,  or  in  any  inclosed  land  wherein  deer  shall  be  usually 
kept,  every  such  offender  shall  be  guilty  of  felony,  and,  being  convicted 
thereof,  shall  be  liable  to  be  punished  in  the  same  manner  as  in  the 
case  of  simple  larceny  ;  and  if  any  person  shall  unlawfully  and  wilfully 
course,  hunt,  snare,  or  carry  away,  or  kill  or  wound,  or  attempt  to  kill  or 
wound,  any  deer  kept  in  the  uninclosed  part  of  any  forest,  chace,  or  pur- 
lieu, he  shall  for  every  such  offence,  on  conviction  thereof  before  a  justice 
of  the  peace,  forfeit  and  pay  such  sum,  not  exceeding  fifty  pounds,  as  to 
the  justice  shall  seem  meet ;  and  if  any  person,  who  shall  have  been  pre- 
viously convicted  of  any  offence  relating  to  deer,  for  which  a  pecuniary 
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penally  is  by  this  act  imposed,  shall  offend  a  second  time,  by  commttting 
any  of  the  offences  herein*before  last  enumerated,  such  second  offence, 
whether  it  be  of  the  same  description  as  the  first  offence  or  not,  shall  be 
deemed  felony,  and  such  offender,*  being  convicted  thereof,  shall  be  liable 
to  be  punished  in  the  same  manner  as  in  the  case  of  simple  larceny." 

In  an  indictment  under  the  latter  part  of  this  section  for  a  second  of- 
fence, the  previous  conviction  must  be  correctly  set  out,  otherwise  the 
prisoner  cannot  be  convicted  upon  such  indictment.  See  Allen's  case, 
R.  and  R.  513  (a).  Where  on  an  indictment  under  the  above  section  for 
killing  a  deer  after  a  previous  conviction  under  the  28th  section  of  the 
same  statute,  (see  infra)  the  conviction  did  not  substantively  state  where 
the  first  offence  was  committed,  but  in  awarding  the  distribution  of  the 
penalty  gave  it  to  the  overseers  of  D.  in  the  said  county  <^  where  the  of- 
fence was  committed  ;"  such  conviction  was  held  good.  Per  Park,  J., 
5  C.  and  P.,  Weale's  case,  135  (6). 

By  8.  27  of  the  above  statute,  suspected  persons  found  in  possession  of 
venison,  &c.,  and  not  satisfactorily  accounting  for  the  same,  are  rendered 
liable  to  a  penalty  not  exceeding  20L 

*By  s.  28,  persons  setting  snares  or  engines  for  the  purpose  of  f  *382  ] 
taking  or  killing  deer,  or  destroying  the  fence  of  land  where  deer  shall  be 
kept,  on  conviction  before  a  justice  shall  forfeit  a  sum  not  exceeding  20/* 

Power  of  deer-keepers,  fyc.  to  seize  guns,  fyc]  By  s.  29  of  the 
above  statute,  if  any  person  shall  enter  into  any  forest,  chace,  or  purlieu, 
whether  inclosed  or  not,  or  into  any  inclosed  land  where  deer  shall  be  us- 
ually kept,  with  intent  unlawfully  to  hunt,  course,  wound,  kill,  snare,  or  car 
ry  away  any  deer,  it  shall  be  lawful  for  every  person  intrusted  with  the  care 
of  such  deer,  and  for  any  of  his  assistants,  whether  in  his  presence  or  not, 
to  demand  from  every  such  offender  any  gun,  fire  arms,  snare,  or  engine 
in  his  possession,  and  any  dog  there  brought  for  hunting,  coursing,  or 
killing  deer ;  and  in  case  such  offender  shall  not  immediately  deliver  up 
the  same,  to  seize  and  take  the  same  from  him  in  any  of  those  respective 
places,  or,  upon  pursuit  made,  in  any  other  place  to  which  he  may  have 
escaped  therefrom,  for  the  use  of  the  owner  of  the  deer. 

Assaulting  deer-keepers  or  their  assistants.]  By  the  same  section,  if 
any  such  offender  (vide  supra)  shall  unlawfully  beat  or  wound  any  person 
intrusted  with  the  care  of  the  deer,  or  any  of  his  assistants,  in  the  execu- 
tion of  any  of  the  powers  given  by  this  act,  every  such  offender  shall  be 
guilty  of  felony,  and  being  convicted  thereof,  shall  be  liable  to  be  punished 
in  the  same  manner  as  in  the  case  of  simple  larceny. 


DISTURBING  PUBLIC  WORSHIP. 

By  the  52  Geo.  3,  c.  155,  s.  12,  '^  if  any  person  or  persons,  at  any  time 

after  the  passing  of  this  act,  do  and  shall  wilfully  and  maliciously  or  con- 

*  -  ■  ■ 

(a)  1  Eng.  C.  C.  513.     (b)  En^.  Com.  L.  Rep.  xxiv.  246. 
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temptuously  disquiet  or  disturb  any  meeting,  assembly,  or  congregation 
of  persons  assembled  for  religious  worship,  permitted  or  authorixed  by  this 
act,  or  any  former  act  or  acts  of  parliament,  or  shall  in  any  way  disturb, 
molest,  or  misuse  any  preacher,  teachcr|  or  person  officiating  at  such  meet- 
ing, assembly  or  congregation,  or  any  person  or  persons  there  assembled, 
such  person  or  persons  so  offending,  upon  proof  thereof,  before  any  jus- 
tice of  the  peace,  by  two  or  more  credible  witnesses,  shall  find  two  sureties 
to  be  bound  by  recognizances  in  the  penal  sum  of  fifty  pounds,  to  answer 
for  such  offence,  and  in  default  of  such  sureties  shall  be  committed  to 
prison  there  to  remain  till  the  next  general  or  quarter  sessions ;  and  upon 
eonviction  of  the  said  offence  at  the  said  general  or  quarter  sessions,  shall 
suffer  the  pain  and  penalty  of  forty  pounds." 

[  ^83  ]  *For  a  similar  provision  with  respect  to  catholic  chapels,  but 
imposing  a  penalty  of  202.  for  the  offence,  see  the  31  Geo.  3,  c.  3S,  s»  10. 

Upon  an  indictment  found  at  the  sessions  under  the  Tolemtion  Act,  1 
W.  and  M.  c.  18,  for  disturbing  a  dissenting  congregation,  it  was  held 
that,  upon  conviction  each  defendant  was  liable  to  the  penalty  of  301.  im* 
posed  by  that  statute,  Hube's  case,  5  T.  R.  542. 

This  offence  may  be  tried  at  the  sessions,  52  Geo.  3,  c.  155,  s.  12,  8U^ 
prOf  or  in.  the  King's  Bench,  or  at  the  assizes,  if  removed  by  certiorari 
from  the  sessions^  Hube's  case,  supra ;  Wadley's  case,  4  M •  &  S.  508. 
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HOUSE-BKEAKING. 

Statutes  7  &  8  Geo.  4,  c.  29,  and  7  fVm.  4^1  Vict.  c.  90.]  The 
offence  of  house-breaking  or  stealing  in  a  dwelling-house,  was  provided 
against  by  several  statutes,  which  were  repealed  by  the  7  &  8  Geo.  4,  c. 

27. 

By  the  7  fa  8  Geo.  4,  c.  29,  s.  12,  it  is  enacted,  that  if  any  person  shall 
break  and  enter  any  dwelling-house,  and  steal  therein  any  chattel,  money, 
or  tidoable  necurity,  to  any  value  whatever,  every  such  offender,  being 
convicted  thereof,  [shall  suffer  death  as  a  felon.] 
[  *384  ]     *By  the  3  &  4  Wm.  4^  c.  44,  the  punishment  of  death  was 
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repealed,  aod  offeoders,  whether  principals  or  accessaries  before  the  fcet, 
might  be  transported  for  life,  or  for  not  less  than  seven  years,  and  pre- 
viously to  transportation,  were  liable  to  be  imprisoned  with  or  without 
hard  labor,  or  to  be  confined  in  the  penitentiary,  for  not  exceeding  foar 
years,  or  were  liable  to  be  imprisoned  with  or  without  hard  labor,  for  not 
exceeding  four  years,  nor  less  than  one  year. 

Now  by  the  7  Wm.  4  and  1  Vict.  c.  90,  s.  1,  entitled  '^  an  act  to  amend 
the.  law  relative  to  offences  punishable  by  transportation  for  life,"  so  much 
of  the  3  &  4  Wm.  4,  c.  44,  as  relates  to  the  punishment  of  any  person 
convicted  of  the  offence  of  breaking  and  entering  any  dwelling-house,  and 
stealing  therein,  as  in  that  act  mentioned,  is  repealed ;  and  from  and  after 
the  commencement  of  the  act,  every  person  convicted  of  any  such  offence 
shall  be  liable  to  be  transported  beyond  the  seas  for  any  term  not  exceed* 
ing  fifteen  years,  nor  less  than  ten  years,  or  to  be  imprisoned  for  any  tenQ 
not  exceeding  three  years. 

By.  s.  3,  it  is  enacted,  *^  that  in  awarding  the  punishment  of  imprison- 
ment, for  any  offence  punishable  under  this  act,  it  shall  be  lawfol  for  the 
court  to  direct  such  imprisonment  to  be  with  or  without  hard  labor  in  the  • 
common  gaol  or  house  of  correction,  and  also  to  direct  that  the  offender 
shall  be  kept  in  solitary  confinement  for  any  portion  or  portions  of  such  im- 
prisonment, or  of  such  imprisonment  with  hard  labor,  not  exceeding  one 
month  at  any  one  time,  and  not  exceeding  three  months  in  any  one  year, 
as  to  the  court  in  its  discretion  shall  seem  meet." 

Principals  in  the  second  degree,  and  accessaries  before  the  fact,  are 
comprehended  in  the  above  act,  and  subjected  to  the  same  punishment  as 
principals  in  the  first  degree.  Accessaries  after  the  fact  seem  still  pun- 
ishable (but  see  post,  p.  391,)  with  two  years'  imprisonment,  under  the  7 
&  8  Geo.  4,  c.  29,  s.  61,  ante,  p.  5206 ;  and  by  the  4th  section  of  the  same 
act,  the  court  may  award  hard  labor  and  solitary  confinement,  but.  such 
solitary  confinement  by  the  7  Wm.  4  and  1  Vict.  c.  90,  s.  5,  is  not  to  ex- 
ceed one  month  at  a  time,  or  more  than  three  months  in  any  one  year ; 
see  ante,  p.  333. 

The  13th  section  of  the  7  &.  8  Geo.  4,  c.  29,  with  r^ard  to  what  shall 
be  considered  part  of  the  dwelling-house  in  burglary,  and  which  has  been 
already  given,  ante,  p.  326,  applies  likewise  to  this  offence. 

The  offence  of  house-breaking  differs  from  that  of  burglary,  in  requiring 
that  an  actual  larceny  should  be  committed  in  the  house,  a  mere  intent  to 
commit  felony  not  being  sufficient,  and  also  in  not  requiring  that  the  of- 
fence shall  be  committed  in  the  night. 

The  prosecution  to  support  an  indictment  for  house-breaking  must 
prove,  1,  the  breaking  and  entering  ;  2,  that  it  is  a  dwelling-house;  3,  the 
larceny. 

Proof  of  the  breaking  and  entering,]  It  is  sufficient  to  prove  such  a 
breaking  and  entering,  as,  if  done  in  the  night,  would  have  constituted 
burglary.  1  Hale,  522,  526,  548.  Foster,  108;  2  East,  P.  C.  638; 
2  Russell,  47. 

*If  it  should  be  proved  to  have  been  done  in  the  night,  so  as  [  *385  ] 
to  amount  to  burglary,  it  would  seem  that  the  party  may,  notwithstandii^, 
be  convicted  of  house-breaking.  See  Pearce's  case,  R.  and  R.  174  (a)  ; 
Robinson's  case,  Id.  321 ;  but  see  Tandy's  case,  1  C.  and  P.  297  (&). 

{a)  1  Bng.C.  G.  174.    (6)  £ng.  Com.  L.  Rep.  xi.  398. 
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Where  the  sash  of  a  window  was  partly  open,  but  not  so  much  so  as 
to  admit  the  body  of  a  person,  and  the  prisoner  raised  it  so  as  to  admit  a 
person,  upon  an  indictment  for  house-breaking,  this  was  held  not  to 
amount  to  a  breaking.  Henry  Smith's  case,  1  Moody,  C.  C.  178  (<i),  an- 
te, p.  304.  See  also  Robinson's  case.  Id.  327  (fr)  ;  ante,  p.  304.  Where 
the  entry  was  ycfTected  through  a  hole,  which  had  been  left  in  the  roof,  for 
the  purpose  of  light,  Bosanquet,  J.,  held,  that  it  was  not  sufficient  to  con- 
stitute a  breaking  of  the  house.  Sprigg's  case,  1  Moody  and  Rob.  357, 
ante,  p.  305. 

Proof  of  the  premises  being  a  dtodling^house.]  Whatever  building 
is,  in  contemplation  of  law,  a  dwelling-house,  in  which  burglary  may  be 
committed,  is  a  dwelling-house  also,  so  far  as  respects  the  offence  of 
house-breaking.  2  Russell,  48.  A  chamber  in  an  inn  of  court,  was  held 
to  be  a  dwelling-house  within  the  repealed  statute  39  Eliz.  c.  15.  Evans's 
case,  Cro.  Car.  473. 

With  regard  to  out-buildings,  the  repealed  statute  above-mentioned 
contained  the  words  '^  dwelling-house  or  houses,  or  any  part  thereof,  or 
any  out-bouse  or  out-houses  belonging  and  used  to  and  with  any  dwelling- 
house."  The  auxiliary  statute  3  &  4  W.  &  M.  c.  9,  varied  the  words, 
using  ^'  dwelling-house,  shop,  or  warehouse  thereunto  belonging,  or  there- 
with used."  Both  these  statutes  are  now  repealed,  and  the  7  and  8  Geo. 
4,  c.  29,  uses  only  the  term  <*  dwelling-house."  Such  buildings,  there- 
fore, as,  at  common  law,  were  considered  part  of  the  dwelling-house,  (as 
to  which,  vide  ante^  p.  311,)  come  within  the  protection  of  the  statute, 
and  buildings  situated  within  the  curtilage,  must  appear  to  be  within  the 
provisions  of  7  and  8  Geo.  4,  c.  29,  s.  1 3,  ante^  p.  326. 

Proof  of  the  larceny. \  The  larceny  must  be  proved,  as  in  other  cases, 
with  this  addition,  that  it  must  be  shown  to  have  taken  place  in  the  house. 
The  least  removal  of  the  goods  from  the  place  where  the  offender  found 
them,  though  they  be  not  carried  off  out  of  the  house,  is  within  the  act, 
as  in  other  larcenies,  for  the  statute  does  not  create  a  hew  felony,  but  on- 
ly alters  the  punishment  of  a  particular  species  of  larceny.  Simpson's 
case,  1  Hale,  P.  C.  527 ;  Kel.  31,2  East,  P.  C.  639.  See  Amicr's  case, 
6  C.  and  P.  344  (c). 


STEALING    IN    A    DWELLING-HOUSE    TO    THE    AMOUNT    OF    FIVE    POUNDS. 

Statutes  7^8  Geo.  4,  c.  29,  and  7  Wm.  4  and  1  Vict.  c.  90.]  This 
offence,  so  far  as  it  extended  to  the  sum  of  40«.,  was  provided  against  by 
[  •386  ]  the  statute  12  Anne,  c.  7,  (now  repealed).  The  sum  *beinff 
raised  to  5/.,  the  offence  was  made  a  capital  felony  by  7  &  8  Geo.  4,  c. 
29. 

By  the  12th  section  of  that  statute,  it  is  enacted,  that  if  any  person 
shall  steal  in  any  dwelling-house  any  chattel,  money,  or  valuable  security, 
to  the  value  in  the  whole  of  52.,  or  more,  every  such  offender,  being  con- 
victed thereof,  [shall  suffer  death  as  a  felon.] 

By  the  2  &.  3  Wm.  4,  c.  62,  the  capital  punishment  was  repealed^  and 

(a)  2  Eng.  C  C.  178.    (h)  1  Ibid.  3237.    (e)  Eng.  Com.  L.  Rep.  xxv.  4dl. 


tcangportalioD  for  life  8ubititutod ;  and  by  Ihe  3  &  4  Wm.  4,  c.  44,  9*  3, 
the  offemter  might  be  iropruoned  and  kept  la  bard  labor,  or  confined  in 
the  Peniteotiary  before  transportation  ;  untSy  p*  384. 

Now  by  the  7  Wm.  4  and  I  Vict.  c.  90,  s.  1,  so  much  of  the  two  laat*" 
mootioned  acts  as  relates  to  the  ponishmeat  of  persons  convicted  of  offen«> 
ceS)  for  which  they  are  liable  under  the  2  and  3  Wm.  4,  c*  62,  to  be  trans- 
ported for  life,  and  so  much  of  the  3  and  4  Wm.  4,  c.  44,  as  relates  to 
the  punishment  of.  any  person  convicted  of  the  offence  of  breaking  and 
entering  any  dwelling-house,  and  stealing  therein,  as  in  that  act  mention* 
ed  is  repealed,  and  it  is  enacted,  that  every  person  convicted  of  any  of  such 
offei^ces  shall  be  liable  to  be  transported  beyond  the  seas  for  any  term  not 
exceeding  fifteen  years,  nor  less  than  ten  years,  or  to  be  imprisoned  for 
any  term  not  exceeding  three  years. 

For  a,  3  of  the  above  act,  authorising  the  court,  in  cases  of  imprison- 
ment, to  award  hard  labor  and  solitary  confinement,  see  ante,  p.  3S4. 

Principals  in  the  second  degree,  and  accessaries  before  the  fact,  are 
subject  to  the  same  punishment  under  the  last-meptioned  statute,  as  prin- 
cipals in  the  first  degree.  Accessaries  after  the  fact,  seem  still  punishable» 
(but  see  pasty  p.  391,)  under  7  and  8  Geo.  4,  c.  29,  ss.  4  and  61,  and  the 
7  Wm.  4  and  1  Vict.  c.  90,  s.  5,  see  ante,  p.  333. 

To  support  an  indictment  for  this  offence,  the  prosecutor  must  prove— 
1,  the  stealing ;  2,  that  the  goods,  &c.  stolen,  were  of  the  value  of  61.  or 
more  ;  and  3,  that  they  were  stolen  in  a  dwelling-house. 

Proof  of  the  stealing  of  the  goods — what  goods.]  It  is  not  all  goods 
of  the  value  of  5I«  or  more,  which  may  happen  to  be  within  the  housoi 
the  stealing  of  which  will  come  within  the  statute.  A  distinction  is  taken 
between  goods  which  are,  as  it  has  been  termed,  under  the  protedion  of 
the  house,  and  those  which  are  not.  Therefore,  where  goods  are  feloni- 
ously obtained  from  the  person,  they  are  not  considered  to  be  goods  with* 
in  the  protection  of  the  bouse,  as  where  the  occupier  of  the  house  gave  a 
bank  note  tp  the  prisoner  to  get  changed,  who  thereupon  stole  it^  the 
judges,  upon  a  case  reserved,  were  of  opinion,  that  this  was  not  a  capital 
offence  within  the  12  Anne,  c.  7.  Campbell's  case,  2  Leach,  564,  2  East^ 
P.  C.  644.  So  where  the  prisoner  obtained  a  sum  of  money  from  the 
prosecutor,  in  the  dwelling-house  of  the  latter,  by  ring^ropping,  this  also 
was  held  not  to  be  within  the  statute.  The  judges  were  of  opinion,  that 
to  bring  a  case  within  the  statute,  the  property  must  be  under  the  protec- 
tion of  the  house,  deposited  there  for  safe  custody,  as  the  furniture,  mo- 
ney, plate,  &c.  kept  in  the  house,  and  not  things  immediately  *un-  [  *387  ] 
der  the  eye  or  personal  care  of  some  one  who  happens  to  be  in  the  house. 
Owen's  case,  2  East,  P.  C.  645,  2  Leach,  572.  The  same  point  was  ruled 
in  subsequent  cases.  Castledine's  case,  Watson's  case,  Id.  674. 
.  For  the  cases  where  goods  have  been  held  to  be  within  the  protectioil 
of  the  house,  see  post,  p.  388. 

P^oof  fff  the  value  of  the  goods  stokn.]  It  must  appear  not  only  that 
the  goods  stolen  were  of  the  value  of  bL,  but  likewise  that  goods  to  that 
Value  werb  stolen  upon  one  occasion,  for  a  number  of  distinct  larcenies 
cannot  be  added  together  to  constitute  a  compound  statutable  larceny. 
Where  it  appeahMl  that -the  prisoner  had  purloined  his  master's  property  to 
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m  very  consideratie  amount,  but  it  was  not  sfaown  that  be  had  eter  taken 
to  the  amount  of  40«.  at  any  one  particular  time,  upon  an  indictment 
under  the  12  Anne,  c.  7,  the  Ck>urt  held  that  the  property  stolen  must 
not  only  be  in  the  whole  of  such  a  value  as  the  law  requires  to  constitute  a 
eapital  offence,  but  that  it  must  be  stolen  to  that  jmount  at  one  and  the  same 
time ;  that  a  number  of  distinct  petty  larcenies  could  not  be  combined  so 
as  to  constitute  grand  larceny,  nor^could  any  distinct  number  of  grand  lar- 
cenies be  added  together,  so  as  to  constitute  a  capital  offence.  Petrie's  case, 
I  Leach,  295.  And  the  same  was  ruled  by  AshurH,  J.,  in  a  subsequent 
case*  Farley's  case,  2  East,  P.  C.  740.  But  it  may  vary  the  considera- 
tion, if  th^  property  of  several  persons  lying  together  in  one  bundle  or 
chest,  or  even  in  one  house,  be  stolen  together,  at  one  time  ;  for  there  the 
value  of  all  may  be  put  together,  so  as  to  make  it  grand  larceny,  or  to 
being  it  within  a  statute  which  aggravates  the  punishment,  for  it  is  one 
entire  felony.  2  East,  P.  C.  740.  And  where  the  property  was  stolen  at  one 
lime  to  the  value  of  40«.,  and  a  part  of  it  only,  not  amounting  to  40^. 
was  found  upon  the  prisoner,  the  Court  left  it  to  the  jury  to  say,  whether 
the  prisoner  had  not  stolen  the  remainder  of  the  property,  which  the  jury 
accordingly  found.     Hamilton's  case,  1  Leach,  348,  2  Russell,  53. 

Where  the  prisoner,  who  was  in  the  prosecutor's  service,  stole  a  quan- 
tity of  lace  in  several  pieces,  which  were  not  separately  worth  5L,  and 
broughfthem  all  out  of  his  master's  house  at  one  time,  BoUandf  L,  held  that 
the  offence  was  made  out,  although  it  was  suggested  that  the  prisoner 
might  have  stolen  the  lace  a  piece  at  a  time.  Jones'  case,  4  C.  and  P. 
217  (a).  The  learned  baron  mentioned  a  case  tried  before  Garrow,  B., 
where  it  appeared  that  the  articles  which  were  separately  under  the  value 
of  5L,  were  in  fact  stolen  at  different  times,  but  were  carried  out  of  the 
Jiouse  ail  at  once,  and  the  latter  learned  judge  held,  after  much  consider- 
ation, that  as  the  articles  were  brought  out  of  the  house  all  together,  the 
offence  (which  was  then  capital)  was  committed. 

Pro(tf  of  the  stealing  being  in  a  dwelUng'-hause.]  The  same  evi- 
dence which  is  adduced  in  indictments  for  burglary,  or  house-breaking, 
[  *388  ]  vide  supra^  will  be  sufficient  proof  of  the  premises  being  a  ^dweU- 
iug-house  upon  this  indictment,  and  the  i3th  section  of  the  7  &  8  Geo.  4, 
c.  29,  extends  to  this  as  well  as  the  above  mentioned  offences.  Vide  ante, 
p.  326.     See  Turner's  case,  6  C.  and  P.  407  (6). 

Several  cases  have  been  decided  upon  the  repealed  statute^  12  Anne, 
c.  7,  (the  words  of  which  are  in  substance  the  same  as  those  used  in  the 
7  and  8  Geo.  4,  c.  29,)  with  regard  to  the  occupation  of  the  house  in 
which  the  offence  has  been  committed.  Thus  it  has  been  held  that 
the  words  do  not  include  a  stealing  in  a  man's  own  house,  on  the  ground 
that  the  statute  was  not  intended  to  protect  property,  which  might  hap- 
pen to  be  in  a  dwelHog*house,  from  the  owner  of  the  house,  but  from  the 
depredation  of  others.  Thompson's  case,  1  Leach,  338 ;  2  East,  P.  C. 
644.  So  where  a  wife  was  indicted  for  this  offence,  and  it  appeared  that 
the  house  was  the  house  of  her  husband,  the  judges  were  unanimously 
of  opinion,  tt^at  the  prisoner  could  not  be  convicted  of  the  capital  part  of 
the  charge,  inasmuch  as  the  dwelling-house  of  her  husband  must  be  oou- 

(a)  £ng.  Com.  L.  Rep.  xlx.  352.        (b)  Id.  ixv.  460. 
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Binied  to  be  her  dwelting-hotMe,  and  the  statate  evidently  meant  tiie 
house  of  another.     Crotiid's  case,  1  I^ieach,  339  (n.)  ;  ^  East,  P.  £.  644. 

But  the  house  in  which  a  person  lodges  merely  is  not  his  dweUin^ 
house,  so  as  to  prevent  the  commission  of  this  oifenoe  in  it  by  him. 

Therefore,  where  a  lodger  invited  the  prosecutor  to  take  part  of  hit 
bed,  without  the  knowledge  of  his  landlord,  and  stole  his  watch  from  the 
bed  head,  it  was  held  by  the  judges  that  he  was  properly  convicted  of 
stealing  in  a  dwelling-house.  Taylor's  case,  R.  and  R.  418  (a).  So 
where  goods  were  left  by  mistake  at  a  house  at  which  the  prisoner  lodged, 
and  were  placed  in  his  room,  and  carried  away  by  him,  they  were  held  to 
be  within  the  protection  of  the  house.  Carroll's  case,  1  M<)Ddy,  C.  C. 
89  (h).  ] 

So  if  a  man  on  going  to  bed,  put  his  clothes  and  money  by  his  bed-- 
side, these  are  under  the  protection  of  the  dwelling*house,  and  not  of  the 
person.  Thomas'  case.  Car.  Sup.  295.  So  where  a  man  went  to  bed 
with  a  prostitute,  having  put  his  watch  in  his  hat  on  a  table,  and  the 
woman  stole  the  watch  while  the  man  was  asleep,  Parkey  B.,  and  PMe*' 
9ony  J.,  ader  referring  to  Taylor's  case,  aupra^  were  of  opinion^  that  the 
prosecutor  having  been  asleep  when  the  watch  was  taken  by  the  prisoner, 
it  was  sufficiently  under  the  protection  of  the  house  to  bring  it  witinn  the 
statute.  Hamilton's  case,  8  C.  and  P.  49  (c).  It  would  appear  that  had 
the  prosecutor  been  awake  instead  of  asleep,  in  Taylor's  case,  the  pro- 
perty was  sufficiently  within  his  personal  control  to  render  the  stealing  of 
it  a  stealing  from  the  person,  and  that  an  indictment  under  the  above 
enactment  would  not  have  been  sustainable.  Reporter's  note  to  Hamil- 
ton's case,  supra. 

It  is  a  question  for  the  court,  and  not  for  the  jury,  whether  goods  are 
under  the  protection  of  the  dwelling-house,  or  in  the  personal  care  of  the 
owner.    Thomas'  case,  supra. 

As  in  burglary,  the  ownership  of  the  dwelling-house  must  be  correctly 
described,  and  a  variance  will  be  fatal.  Where  a  prisoner  was  indicted 
for  burglary  in  the  dweUing-house  of  John  Snozall,  and  steajuig  goods 
therein,  and  it  appeared  that  it  was  not  the  dwelling-house  wm  [ ''^9  J 
John  Snozall,  it  was  hdd  by  BuUer,  J.,  and  Orose,  J.,  at  the  Old  Bailey, 
that  he  could  not  be  found  guilty,  either  of  the  burglary  or  of  stealing  to 
the  amount  of  405.  in  the  dwelling-house,  for  it  was  essential  in  both 
cases  to  state  in  the  indictment  the  name  of  the  person  in  whose  house 
the  ofience  was  committed.  White's  case,  i  Loach,  251.  So  where  the 
house  was  laid  to  be  the  house  of  Sarah  Lunns^  and  it  appeared  in  evi- 
dence that  her  name  was  Sarah  London^  the  variance  was  held  fatal. 
Woodward's  case,  1  Leach,  253.  (n.) 

Consequences  of  iferdki  against  one  of  several^  as  to  part  of  the  q/*- 
fence.]  Although  a  verdict  may  be  found  against  one  only,  upon  a  joint 
indictment,  yet  if  all  the  prisoners  are  found  guilty,  they  must  be  found 
guilty  of  the  compound  larceny.  Thus  where  A.  and  B.  were  indicted 
onder  the  statute  12  Anne,  c.  7,  for  stealing  goods  to  the  valbe  of  61.  l&s. 
in  a  dwelling-bouse,  and  the  jury  found  A.  guilty  of  such  stealing  to  the 
value  of  61.,  and  B.  to  the  value  of  lOs.;  upon  t  case  reserved,  the  judges 
were  of  opinion,  that  judgment  could  not  be  given  against  both  the  pris- 

»1  Eng.  C.  C.  418.    (h)  2  Ibid.  89.    (e)  Eng.  Com.  L.  Rep.  zxziy.  289. 
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oners,  but  that  on  a  pardon  being  granted,  or  a  noBe  pro§eqm  entered  aa 
to  B.,  judgment  might  be  given  against  A.  Hempstead's  case,  Russ.  and 
Rjr-  344  (a). 

IndictmMt  for  burglary.]  Upon  an  indictment  for  burglary,  on  a 
failure  to  prove  a  breaking  and  entering  in  the  night  time,  the  prisoner 
may  be  convicted  of  stealing  in  a  dwelling-*house  to  the  value-of  5/.,  anit^ 
p.  330. 


STBALING    IN    A    l>WELLJNG-H0nS£,    ANT    PERSON   THEREIN   BEING   FDT 

IN   BODILT   FEAR. 

Satute  7  fVm.  4  and  1  Vid.  c.  86.]  This  oflTence  was  provided  against 
by  the  statute  3  W.  and  M.  c  9,  s.  1,.  (repealed  by  7  &  8  Geo.  4,  c.  37,) 
and  the  provisions  of  the  former  statute  were  re-enacted  in  the  7  &  8 
Geo.  4,  c.  29. 

By  the  12th  section  of  which  statute  it  was  enacted,  that  if  any  peraon 
should  break  or  enter  any  dwelling-house,  and  steal  therein  any  chattel^ 
money,  or  valuable  security,  to  any  value  whatever,  or  i^ould  steal  any 
such  property  to  an]i  value  whatever  in  any  dwelling-house,  any  person 
therein  being  put  in  fear,  every  such  offender,  being  convicted  thereof, 
should  suffer  death  as  a  felon. 

By  the  7  Wm.  4  and  I  Vict.  c.  86,  s.  1,  so  much  of  the  abore  act  as 
relates  to  stealing  in  a  dwelling-house,  any  person  therein  being  put  in 
fear,  and  so  much  of  the  same  act  as  relates  to  the  punishment  of  princi- 
pals in  the  second  degree,  and  of  accessaries  before  and  after  the  fact  to 
the  said  offence,  are  repealed,  except  as  to  offences  committed  before  the 
30th  September,  1837,  which  are  to  be  dealt  with  and  punished  as  if  the 
recent  act  had  not  passed. 

[  •390 1  *By  s.  6,  "  whosoever  shall  steal  any  property  in  any  dwell- 
ing*house,  and  shall  by  any  menace  or  threat,  put  any  one  being  therein 
in  bcklily  jfear,  shall  be  guilty  of  felony,  and  being  convicted  thereof,  shall 
be  liable  to  be  transported  beyond  the  seas,  for  any  term  not  exceeding 
fifteen  years,  nor  less  than  ten  years,  or  to  be  imprisoned  for  any  term  not 
exceeding  three  years." 

For  s.  6,  prescribing  the  punishment  of  principals  in  the  second  degree, 
and  accessaries  before  and  after  the  fact,  see  ante,  p.  207. 
"  For  s.  7,  authorising  hard  labor  and  solitary  confinement,  in  cases  of 
imprisonment,  see  ante,  p.  301. 

By  s.  9,  the  word  "  property"  is  throughout  the  act,  to  be  deemed  to 
denote  every  thing  included  under  the  words* '^chattel,  money  or  valuable 
security,"  used  in  the  7  &  8  Geo.  4,  c.  29. 

The  13th  section  of  the  7  and  8  Geo.  4,.c.  29,  vide  anie,  p.  326,  de* 
scribing  the  buildings  whieh  are  to  be  considered  parcel  of  the  dwelling- 
bouse,  18  applicable  to  this  ofibnce. 

Upon  an  indictment  for  this  offence,  the  prosecutor  must  prove-^lst,  the 
stealing ;  2d,  tliat  it  took  phioe  in  a  dwelling-house  ;  and  3d,  that  some 
penon  therein  was  put  in  bodily  fear  by  some  menace  or  threat.    It  win 
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only  be  necessary  in  this  place  to  stale  the  evidence  with  regard  to  the 
latter  head. 

Vroof  that  some  person  was  put  in  bodily  /ear.]  Some  doubt  existed 
with  regard  to  the  interpretation  of  the  words  "  being  put  in  fear^"  under 
the  repealed  statutes,  but  the  correct  opinion  appeared  to  be,  that  though  it 
was  necessary  that  some  person  in  the  house  should  be  put  in  fear  by  the 
oflenders,  yet  it  was  not  essential  that  the  larceny  should  be  committed  in 
the  presence  of  that  person.     2  Blast,  P.  C.  633.     2  Russell,  49. 

Whether  or  not  it  was  necessary  under  the  former  statutes  (and  the 
words  of  the  7  and  8  Geo.  4,  c.  29,  were  the  same)  to  prove  the  actual 
sensation  of  fear  felt  by  any  person  in  the  house,  or  whether  if  any  person 
in  the  house  was  conscious  of  the  fact  at  the  time  of  the  robbery,  the  fact 
itself  raised  the  implication  of  fear  from  the  reasonable  grounds  existing, 
for  it  did  not  appear  to  be  any  where  settled.  See  2  East,  P.  C.  634, 
635.  According  to  Mr.  East,  the  practice  was  to  require  proof  of  the  ac* 
tual  fear  excited  by  the  fact,  when  committed  out  of  the  presence  of  the 
party,  so  as  not  to  amount  to  a  robbery  at  common  law.  But  he  added, 
that  certainly  if  the  person  in  whose  presence  the  thing  was  taken,  was  not 
conscious  of  the  fact  at  the  time,  the  case  would  not  fall  within  the  act. 
2  East,  P.  C.  634,  635. 

Now  by  the  7  Win.  4  and  1  Vict,  c  90,  s.  3,  the  nature  of  the  acts  are 
defined  by  which  fear  is  to  be  excited,  and  in  order  to  make  out  the  of<- 
fence,  it  must  be  proved  that  some  person,  then  being  in  the  house,  was 
put  in  bodily  fear,  by  the  use  of  some  menace  or  threat.     See  supra. 

Upon  an  indictment  for  stealing  in  a  dwelling-house,  some  persons 
therein  being  put  in  fear,  the  prisoner  may  be  convicted  of  the  simple  iar* 
oeny.     Etherington's  case,  2  Leach,  673. 


^BREAKING    AND    SNTERING    A    BUILDING    WITHIN    THE    CURTILAGE.    [  *391  ] 

A  distinction  having  been  created  by  the  13th  section  of  the  7  &  8  Geo* 
4,  c.  29,  (ante^  p.  326,)  between  such  buildings  within  the  curtilage, 
as  have  a  communication  between  themselves  and  the  dwelling-house^ 
either  immediate  or  by  means  of  a  covered  and  inclosed  passage,  and 
such  buildings  as  have  not ;  the  latter  species  of  buildings  are  protected 
by  a  separate  enactment. 

By  the  7  &  8  Geo.  4,  c.  29,  s.  14,  it  is  enacted  ^*  that  if  any  person 
shall  break  and  enter  any  building,  and  steal  therein  any  chattel,  money, 
or  valuable  security,  such  building  being  within  the  curtilage  of  a  dwell- 
ing-house, and  occupied  therewith,  but  not  being  'part  thereof,  according 
to  the  provision  hereinbefore  mentioned  (s.  13,  vide  ante^  p.  326,)  every 
such  offender  being  convicted  thereof,  either  upon  an  indictment  for  the 
same  offence,  or  upon  an  indictment  for  burglary,  house-breaking,  or 
stealing  to  the  value  of  51.  in  a  dwelling-house,  containing  a  separate 
count  for  such  offence  [shall  be  liable,  at  the  discretion  of  the  Court,  to 
be  transported  beyond  the  seas  for  life,  or  for  any  term  not  less  than  sev- 
en years,  or  to  be  imprisoned  for  any  term  not  exceeding  three  years, 
and  if  a  male,  to  be  once,  twice,  or  thrice  publicly  or  privately  whipped, 
(if  the  court  shall  so^think  fit,)  in  addition  to  such  imprisonment'^] 

Now  by  the  7  Wm.  4,  and  1  Yict.  c  90,  s.  2,  so  much  of  the  above 
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section  as  relates  to  the  punishment  of  persons  convicted  of  the  offence 
therein  specified,  is  repealed,  and  it  is  enacted,  that  every  person  convic* 
ted  after  the  commencement  of  this  act,  of  any  such  offence,  shall  be  lia- 
ble to  be  transported  beyond  the  seas  for  any  term  not  exceeding  fif- 
teen years,  or  to  be  imprisoned  for  any  term  not  exceeding,  three  years. 

By  s.  3,  hard  labor  and  solitary  confinement  may  be  awarded,  in  cases 
of  imprisonment,  see  ante,. p.  384. 

The  7  Wm.  4  and  I  Vict.  c.  90,  contains  no  express  provision,  with 
respect  to  accessaries,  and  it  may  be  a  question  how  far  the  1  &  8  Geo. 
4,  c  29,  s.  61,  antej  p.  206,  is  still  applicable,  as  in  terms  it  extends  only 
to  felonies  punishable  under  that  act,  and  so  much  of  the  act  as  relates  to 
the  punishment  of  (inter  alia)  the  above  offence,  is  now  repealed. 

It  has  been  observed,  upon  the  7  &  8  Geo.  4,  c.  29,  s.  14,  that,  speci- 
fying as  it  does,  in  express  terms,  a  building  within  the  curtilage  of  a 
dwelling-house,  it  appears  not  to  apply  to  many  of  those  buildings  and 
out-houses,  which  although  not  within  any  common  inclosure  or  curtilage, 
were  deemed  by  the  old  law  of  burglary  parcel  of  the  dwelling-house^ 
from  their  adjoining  such  dwelling-house,  and  being  in  the  same  occupa- 
tion. 2  Russell,  55.  To  this  it  may  be  added,  that  the  enactment 
likewise  does  not  seem  to  extend  to  those  buildings,  which  being  within 
the  curtilage,  yet  not  communicating  with  the  dwelling-house  internally, 
[  ^392  ]  are  still  held  to  ^be  parcel  of  the  dwelling-house,  as  in  several  of 
the  cases  already  mentioned.     Vide  ante^  p.  31 1. . 

Upon  an  indictment  framed  upon  this  enactment,  the  prosecutor  must 
prove  ;  1st,  a  breaking  and  entering,  as  in  burglary  ;  2d,  a  stealing  with- 
in the  building ;  3d,  that  the  building  comes  within  the  statute,  viz. 
that  it  is  a  building,  within  the  curtilage  of  a  dwelling-house,  occupied 
therewith,  and  not  being  part  of  such  dwelling-house,  according  to  the 
13th  section  of  the  ^ame  statute  (antej  p.  326,)  and,  as  above  suggested, 
it  should  also  appear  that  the  building  is  not  part  of  the  dwelling-house, 
according  to  the  rules  of  the  common  law. 

For  the  15th  sect,  of  the  7  &  8  Geo.  4,  c,  39,  relating  to  breaking  and 
entering  shops,  &rC.,  see  tide,  Shop. 
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Satule  1  fye  Geo.  4,  c  29.]    The  offence  of  embenlement,  by  elerln 
and  servants,  was  provided  for  by  the  statute  89  Geo.  3.  c.  85  ^  but  that 


Embezzlement.  393 

statute  18  now  repealed^  and  the  substance  of  it  re-enacted  hj  1  &8  Geo.. 
4,  c.  29. 

By  the  47th  section  of  the  latter  statute  it  is  enacted,  for  the  punish- 
ment of  embezzlements  committed  by  clerks  and  servants,  ^^  that  if  any 
clerk  or  servant,  or  any  persons  employed  for  the  purpose  or  in  the  capac- 
ity of  a  clerk  or  servant,  shall,  by  virtue  of  such  employment,  receive  or 
lake  into  his  possession  any  chattel,  money,  or  valuable  security  for,  or  in 
the  name,  or  on  the  account  of,  his  master,  and  shall  fraudulently  embez- 
zle the  same,  or  any  part  thereof,  every  such  oflender  shall  be  deemed  to 
have  feloniously  ^stolen  the  same  from  his  master,  although  such  [  ^393  J 
chattel,  money,  or  security  was  not  received  into  the  possession  of  such 
master,  otherwise  than  by  the  actual  possession  of  his  clerk,  servant,  or 
other  person  so  employed,  and  every  such  ofTender  being  convicted  there- 
of, shall  be  liable,  at  the  discretion  of  the  court,  to  any  of  the  punish- 
ments which  the  court  may  award  as  hereinbefore  last  mentioned."  (Sec. 
46,  transportation  for  not  exceeding  fourteen  years,  nor  less  than  seven, 
or  imprisonment  for  not  exceeding  three  years,  and  if  a'  male,  whipping, 
see  post,  title  Larceny.) 

Hard  labor  and  solitary  confinement  may  be  added,  in  cases  of  impris- 
onment by  the  7  &  8  Geo.  4,  c.  29,  s.  4,  qualified  by  the  7  Wm.  4  and  I 
Vict,  c.  90,  s.  5,  ante,  p.  333. 

And  by  the  7  b  8  Geo.  4,  c.  29,  s.  48,  for  preventing  the  difficulties 
that  have  been  experienced,  in  the  prosecution  of  the  last-mentioned  of- 
fenders, it  if  enacted,  ''  that  it  shall  be  lawful  to  charge  in  the  indictment 
and  proceed  against  the  ofTender  for  any  number  of  distinct  acts  of  em- 
bezzlement, not  exceeding  three,  which  may  have  been  committed  by  him, 
against  the  same  master,  within  the  space  of  six  calendar  months  from  the 
first  to  the  last  of  such  acts ;  and  in  every  such  indictment,  except  where 
the  ofTence  shall  relate  to  any  chattel,  it  shall  be  suflicient  to  allege  the 
embezzlement  to  be  of  money,  without  specifying  any  particular  coin  or 
valuable  security ;  and  such  allegation,  so  far  as  regards  the  description  of 
the  property,  shall  be  sustained,  if  the  offender  shall  be  proved  to  have 
embezzled  any  amount,  although  the  particular  species  of  coin  or  valuable 
security  of  which  such  amount  was  composed  shall  not  be  proved  ;  or  if 
he  shall  be  proved  to  have  embezzled  any  piece  of  coin  or  valuable  secu- 
rity, or  any  portion  of  the  value* thereof,  although  such  piece  of  coin  or 
valuable  security  may  have  been  delivered  to  him,  in  order  that  some  part 
of  the  value  thereof  should  be  returned  to  the  party  delivering  the  same, 
and  such  part  shall  have  been  returned  accordingly." 

Upon  a  prosecution  under  this  statute,  the  prosecutor  must  prove ;  Ist, 
that  the  prisoner  was  a  clerk  or  servant,  or  a  person  employed  for  the 
purpcjse  in  the  capacity  of  a  clerk  or  servant,  and  that  by  virtue  of  such 
employment  he  received  the  money,  be. ;  2d,  that  he  received  or  took 
into  his  possession  some  chattel,  money,  or  valuable  security  for  or  on  ac- 
count of  his  master;  and  3d,  that  he  fraudulently  embezzled  the  same,  or 
some  part  thereof. 

Proof  of  being  a  servant — what  servants  are  within  the  ad.]  It  is 
not  every  person  who  is  employed  as  a  servant,' that  comes  within  the  pro- 
visions of  the  statute  as  to  embezzlement ;  it  must  be  in  the  course  of  the 
servant's  eniploynieot  to  receive  money,  in  order  to  reader  him  liable. 
Thus,  the  servant  of  a  carrier  empk>yed  to  look  after  the  goods,  bat  not 
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intrusted  with  the  receipt  of  money,  is  not  within  the  statute.  Thorley'e 
case,  I  Moody,  C.  C.  343  (a).  The  prisoner  was  an  apprentice  to  a 
butcher,  and  his  duty  was  to  carry  out  the  meat,  but  he  had  never  been 
employed  to  receive  money.  Having  delivered  a  bill  for  meat  to  one  of 
[  *394  ]  bis  master^s  customers,  he  ^embezzled*  the  amount.  Being  con- 
victed of  the  embezzlement,  the  judges,  on  a  case  reserved,  held  the  con- 
viction wrong,  on  the  ground  that  it  did  not*  appear,  by  the  evidence,  that 
the  prisoner  was  employed  to  receive  money  for  his  master,  or  received 
the  money  in  question  by  virtue  of  his  employment.  It  seemed  to  be  the 
opinion  of  the  judges  that  an  apprentice  was  a  servant,  within  the  mean- 
ing of  the  act.     Mellish's  case,  Russ.  and  Ry.  80  (6). 

Where  the  prisoner  was  employed  to  lead  a  stallion,  with  authority  to 
charge  and  receive  a  fixed  sum,  but  not  less,  and  he  received  a  less  sum 
and  embezzled  it,  this  was  holden  not  to  be  within  the  statute,  because  the 
money  was  not  received  by  virtue  of  his  employment.  *  Snowley's  case,  4 
C  and  P.  300  (c).  So  where  a  servant,  who  was  not  authorized  to  re- 
ceive money,  was  standing  near  a  desk  in  his  master's  counting-house,  and 
a  person  who  owed  money  to  the  master  paid  it  to  the  servant,  supposing 
tiMit  he  was  authorized  to  receive  money,  and  the  servant  never  accounted 
for  the  money  to  his  master  ;  this  was  held  no  embezzlement.  Crawley's 
•case,  cited  by  Alderaany  B.,  in  Hawtin's  case,  infra.  So  where  A.  owed 
the  prosecutor  bL,  and  paid  it  to  the  prisoner,  who  was  the  prosecutor's 
servant,  supposing  him  authorized  to  receive  it,  which  he  was  not,  and  the 
prisoner  never  accounted  to  his  master  for  the  money ;  Aldermn^  B.,  held, 
that  this  was  not  embezzlement.     Hawtin's  case,  7  C.  and  P.  281  (d). 

But  it  is  sufficient  if  he  was  employed  only  upon  the  one  occasion  in 
question  to  receive  money,  if  acting  at  that  time  in  the  capacity  of  a  ser- 
vant so  employed.  Thus,  a  person  employed  by  a  carrier  was  directed  by 
his  employer  to  receive  a  sum  of  22.,  which  he  did  receive  and  embezzled  ; 
and  on  a  case  reserved,  the  judges  were  of  opinion  that  he  was  rightly 
convicted  of  embezzlement.  Spencer's  case,  Russ.  and  Ry.  299(e).  'So 
where  a  drover,  keeping  cattle  for  a  farmer  at  Smithfield,  was  ordered  to 
drive  the  cattle  to  a  purchaser  and  receive  the  money,  which  he  did,  and 
embezzled  it,  the  judges  were  unanimously  of  opinion  that  the  prisoner 
was  a  servant,  within  the  meaning  of  the  act,  and  that  the  conviction  was 
fight,     Hughes's  case,  1  Moody,  C.  C.  370  (/). 

But  where  a  drover  was  employed  by  a  grazier  in  the  country  to  drive 
eight  oxen  to  London,  with  instructions  that  if  he  could  sell  them  on  the 
road  he  might,  and  those  he  did  not  sell  on  the  road  he  was  to  take  to  a 
particular  salesman  in  Smithfield,  who  was  to  sell  them  for  the  grazier ; 
and  the  drover  sold  two  on  the  road,  and  instead  of  taking  the  remaining 
flix  tathe  salesman  drove  them  himself  to  Smithfield  market  and  >8dd  them 
there,  and  received  the  money  and  applied  it  to  his  own  use ;  it  was  held 
by  lAitkdak,  J.,  and  Parke,  B.,  (there  being  separate  indictments  against 
the  prisoner  for  larceny  and  embezzlement,)  that  he  could  not  be  con- 
victed of  either  offence.     Goodbckly's  case,  8  C.  and  P.  665  (g). 

It  is  not  necessary  that  the  servant  should  have  been  acting  in  the  ordi- 
nary course  of  his  em|doyment  when  he  received  the  money,  provided  that 
he  was  employed  by  his  roaster  to  receive  the  money  on  ttttt  particular 

(M)  1  Eiiff .  C.  C.  343.    (byi  nikl.  80.    (<;)  En; .  Com.  L.  B«p.  six.  436.    (d)  Id.  xaudi.  510. 
(e)  1  £ng.  C.  G.  209.    (/)  2  Ibid.  370.    (gl  £ng.  Com.  L.  Rep.  zzxiv.  575. 
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occasion.  The  prisoner  was  employed  to  collect  ^'tbe  tolls  at  a  per- 
ticul9r  gate^  which  was  all  that  he  was  hired  to  do  ;  but  on  one  occasion 
his  master  ordered  him  to  receive  the  tolls  of  another  gate,  which  th« 
prisoner  did,  and  embezzled  them.  Being  indicted  (under  staY.  39  Geo. 
3,  G.  85,)  for  this  embezzlement,  adoqbt  arose  whether  it  Was  by  virtue  of 
his  employment,  and  the  case  was  reserved  for  the  opinion  of  the  judges. 
Abbott y  C.  J.,  Holroyd,  J.,  and  Gterrow,  B.,  thought  tliat  the  prisoner  did 
iv>t  receive  the  money  by  virtue  of  his  employment,  because  it  waSfout  of 
the  course  of  his  employment  to  receive  it.  But  Park,  J.,  Burroughy  J., 
Beety  J.,  HuUocky  B.,  and  Baylejfy  J.,  thought  otherwise  ;^  because,  al* 
though. out  of  the  ordinary  course  of  the  prisoner's  employment,  yet  as,  in 
the  character  of  servant,  he  had  submitted  to  be  employed  to  receive  the 
money,  the  case  was  within  the  statute.  Thomas  Smith's  case,  Russ.  and- 
Ry,  516(a). 

So  although  it  may  not  have  been  part  of  the  servant's  duty  to  receive 
money,  in  the  capacity  in  which  he  wi|s  originally  hired,  yet,  if  he  has  been 
in  the  habit  of  receiving  money  for  his  master,  he  is  within  the  statute.. 
Thus,  where  a  man  was  hired  as  a  journeyman  miller,  aiid  not  as  a  clerk 
or  accountant,  or  to  collect  money,  but  was  in  the  habit  of  selling  small 
quantitieiB  of  meal  on  his  master's  account,  and  of  receiving  money  for. 
them ;  Richards,  C.  B.,  held  him  to  be  a  servant  within  the  39  Geo.  3, 
c#  85,  saying  that  he  had  no  doubt  the  statute  was  intended  to  compre- 
hend •  masters  and  servants  of  all  kinds,  whether  originally  connected  in 
any  particular  character  and  capacity  or  not.  Barker's  case,  I>oWi  and 
Ry.  N.  P.C.19  (A). 

If  the  servant  be  intrusted  with  the  receipt  of  money  from  particular 
persons,  in  the  ordinary  course. of  his  employment,  and  receives  money 
from  other  persons  and  embezzles  it,  the  case  seems  to  be  within  the  act. 
The  prisoner  was  employed  by  the  prosecutors  in  the  capacity  of  clerk,  as 
evening  collector ,  in  which  character  it  was  his  duty  to  receive  every  even- 
ing, from  the  porters  employed  in  the  business,  such  money  as  they  had 
Teceived  from-  the  customers  in  the  course  of  the  day ;  and  it  was  the  pri- 
soner's duty  to  pay  over .  these  sums  to  another  clerk  the  following  morn- 
ing. He  was  not  expected  in  the  course  of  his  employment  to  receive 
money  from  the  customers  themselves.  Having  called  on  a  customer  for 
payment  of  a  bill,  he  received  a  check  and  embezzled  it.  Being  convict- 
ed of  this  ofience,  the  judji^es,  on  a  case  reserved^  were  of  opinion,  that  as 
the  prisoner  was  intrusted  to  receive  from  the  porters  such  monies  as  they 
had  collected  -  from  the  customers  in  the  course  of  the  day,  the  receiving, 
immediately  from  the  customers,  instead  of  receiving  through  the  medium 
of  the  porters,  was  such  a  receipt  of  money  ''by -virtue  of  his  employ- 
ment" as  the  act  meant  to  protect.  Beechey's  case,  Russ.  and  Ry. 
319 (c).  So  where-  the  prisoner  received  a  sum  of  money  from  one  of 
bis  master's  regular  customers,  and  it  appeared  that  it  was  not  part  of  his 
duty  to  receive  nK>nies  from  those  persons,  it  was  ruled  by  Arabin^  S., . 
after  consulting  i^aselee,  J.',  Alderson^  B.,  and  Crumey,  B.,  that  this  w^ 
within  the  statute.     Williams's  case,  6  C.  and  P.  626  (d). 

*A  female  servant  is  within   the  statute.     Elizabeth  Smith's  [  *396  ] 
case,  Russ.  and   Ry.  267  (s).     So  likewise  is  an  apprentice^     Mellish's 

(a)  1  Ett^.  C.  0. 516.    9^  Eng.  CoM^  L.  R»p.  zvj.  416.    (c)  1  Enflr.  G.  G.  319.    (d)  Eng. 

t5oflk.  L.  Rap.  t$i.  ^.    («)  1  Eng.  C.  G.  967. 
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case,  Rubs,  and  Ry.  80  (a),  ante,  p.  894.  So  a  clerk  or  servant  to  a  cor- 
poration, although  not  appointed  under  the  common  seal,  for  he  is,  not- 
withstanding, a  person  employed  as  a  clerk  or  servant  within  the  statute. 
Beacairs  case,  1  C.  and  P.  457  (6).  And  in  Williams  v.  Stott,  1  Crom. 
and  M.  689,  it  is  said  by  Vaughany  B.,  that  there  can  be  no  doubt  that 
the  statute  would  be  held  to  embrace  persons  employed  in  the  capacity  of 
clerks  or  servants  to  corporations. 

A  person  who  is  the  servant  of  two  persons  in  partnership  is  the  servant 
of  each  within  the  act.  The  prisoner  was  in  the  employ  of  Bridson  and 
Ridgway  as  their  book-keeper.  While  in  this  situation,  he  received  into 
his  possession  the  notes  in  question,  being  the  private  property  of  Bridson, 
to  be  deposited  in  the  safe  where  the  money  of  the  firm  was  usually  kept. 
Being  indicted  for  embezzling  these  notes,  it  was  objected  that  he  was  the 
servant  of  the  partners,  und  not  of  the  individuals;  but  JJajfley,  J.,  held 
that  he  was  the  servant  of  both  [each,]  and  said  that  it  had  been  dedded 
by  the  judges,  that  where  a  traveller  is  employed  by  several  houses  to  re- 
ceive money,  he  is  the  individual  servant  of  each.  (Carr's  case^  Russ. 
and  Ry.  198  (c),/mw^  p.  397.)     Leech's  case,  3  Stark.  70  (d). 

A.  being  one  of  several  proprietors  of  a  Hereford  and  Birmingham 
coach,  horsed  it  from  Hereford  to  Worcester,  and  employed  the  prisoner 
to  drive  it  when  he  did  not  drive  it  himself,  the  prisoner  having  all  tho 
gratuities,  as  well  when  A.  drove  as  when  the  prisoner  did  so.  It  was  the 
prisoner's  duty,  on  each  day  when  he  drove,  to  tell  the  book-keeper  at  Mal- 
vern how  much  money  he  had  taken,  the  book-keeper  entering  the  sum^  to- 
gether with  what  he  had  taken  himself,  in  a  book  and  on  the  way-bill,  and 
be  then  had  to  pay  over  the  latter  sum  to  the  prisoner,  who  was  to  give 
the  two  sums  to  A.  The  prisoner  gave  true  accounts  to  the  book-keeper, 
who  made  true  entries,  but  the  prisoner  accounted  for  smaller  sums  to  A., 
saying  that  these  were  all,  and  paid  over  to  A.  such  smaller  sums.  All 
the  proprietors  were  interested  in  the  money,  but  A.  was  the  party  to  re- 
ceive it,  and  he  was  accountable  to  his  co*proprietors.  It  was  held  by 
P^ieson,  i.,  that  this  was  embezzlement,  and  that  the  prisoner  was  rightly 
described  in  the  indictment  as  the  servant  of  A.,  and  that  the  money  em- 
bexzled  was  properly  laid  as  the  nooney  of  A.  White's  case,  8  C.  and  P. 
742  (c). 

Proof  of  being  a  servant  within  the  etaJtute — wages  or  payment  of 
servcmt,]  Several  cases  have  occurred  in  which  doubts  have  arisen  whe- 
ther the  party  oflSsnding  could  be  considered  a  servant  within  the  meaning 
of  the  statute,  on  account  of  the  manner  in  which  he  was  remunerated 
for  his  services.  The  allowance  of  part  of  the  profit  on  the  goods  soU 
wiD  not  prevent  the  charajcter  of  servant  from  arising.  The  prisoner  was 
employed  to  take  coals  from  a  colliery  and  sell  them,  and  bring  the  money 
to  his  employer.  The  mode  of  paying  him  was  by  allowing  him  two- 
third  parts  of  the  price  for  which  he  sold  the  coal,  above  the  price  charged 
(  *Q97  ]  at  the  *colliery.  It  was  objected  that  the  money  was  the  joint 
property  of  himself  and  his  employer ;  and  the  point  was  reserved  for  the 
judges,  who  held  that  the  prisoner  was  a  servant  within  the  act.  They 
fiaid  ttnt  the  mode  of  paying  him  for  his  labor  did  not  vary  the  nature  of 
-* — 

<«)  1    EDff.  C.  C.  60.     (6)  £nff.  Coiir.  L.  Rep.  zi.  450.    (c)  1  Eng.  C.  C.   196.     (rf)  £]if . 

Com.  I.  Hep.  xiv.  165.    («)  id.  uxiv.  614. 
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his  employment,  nor  make  him  less  a  servant  llian  if  be  had  been  paid  a 
certain  price  per  chaldron  or  per  day;  and  as  to  the  price  at  which  the 
coals  were  charged  at  the  colliery  in  this  instance,  that  sum  he  received 
solely  on  his  master's  account  as  his  servant,  and  by  embezzling  it  became 
guilty  of  larceny  within  the  statute.  Hartley's  case,  Russ.  and  Ry. 
139  (a).  The  prisoner  was  employed  by  the  prosecutors,  who  were  turn- 
ers, and  was  paid  according  to  what  he  did.  It  was  part  of  his  duty  to 
receive  orders  for  jobs,  and  to  take  the  necessary  materials  from  his  mas- 
ters' stock,  to  work  them  up,  to  deliver  out  the  articles,  and  to  receive  the 
money  for  them  ;  and  then  his  business  was  to  deliver  the  whole  of  the 
money  to  his  masters,  and  to  receive  back,  at  the  week's  end,  a  proportion 
of  it  for  working  up  the  articles.  Having  executed  an  order,  the  prisoner 
received  three  shillings  for  which  he  did  not  account.  Being  convicted  of 
embezzling  the  three  shillings,  a  doubt  arose  whether  this  was  not  a  fraud- 
ulent concealment  of  the  order,  and  an  embezzlement  of  the  materials ; 
but  the  judges  held  the  conviction  right.  Hoggin's  case,  Russ.  and  Ry. 
145  (b). 

A  partner  in  a  firm  contracted  to  give  his  clerk  one  third  of  bis  own 
share  in  the  profits.  The  other  partners  knew  of  and  assented  to  the  ar- 
rangement. It  was  held  by  Chambre^  J.,  that  this  did  not  make  the  clerk 
a  partner,  and  he  was  convicted  of  embezzlement.  Holme's  case,  2  Lew. 
C.  C.  256.  The  above  learned  judge  quoted  a  parallel  case  on  the  north- 
ern circuit  before  Woody  B.  The  prisoner  was  employed  by  a  Mr.  F.  as 
master  of  a  coal-vessel,  who  sent  him  with  a  cargo  of  coals.  The  custom 
of  the  trade  was  for  the  person  who  superintended  the  business  to  receive 
two-thirds  of  the  freight,  and  the  owner  one-third.  The  prisoner  took 
the  whole ;  whereupon  he  was  indicted  for  embezzlement,  and  convicted. 
It  was  objected,  on  his  behalf,  that  he  and  the  owner  were  joint  proprie- 
tors of  the  freight,  but  a  large  majority  of  the  judges  held  the  conviction 
right. 

Proof  of  being  a  clerk  toithin  the  statute.]  A  person  who  acts  as  a 
traveller  for  various  mercantile  houses,  takes  orders,  and  receives  monies 
for  them,  and  is  paid  by  a  commission,  is  a  derk  (but  see  port,)  within 
the  statute.  The  prisoner  was  indicted  for  embezzling  the  property  of 
his  employers,  Stanley  and  Co.  He  was  employed  by  them  and  oth^r 
houses  as  a  traveller,  to  take  orders  for  goods  and  collect  money  for  them 
from  their  customers.  He  did  not  live  in  the  house  with  them.  He  was 
paid  by  a  commission  of  five  per  cent,  on  all  goods  sold,  whether  he  re- 
ceived the  price  or  not,  provided  they  proved  good  debts.  He  had  also  a 
commission  upon  all  orders  that  came  by  letter,  whether  from  him  or  not. 
He  was  not  employed'  as  a  clerk  in  the  counting-house,  nor  in  any  other  way 
than  *as  above  stated.  Stanley  and  Co.  did  not  allow  him  any  [  *'396  ] 
thing  for  the  expenses  of  his  journeys.  Having  been  convicted  of  embezzling 
money,  the  property  of  Stanley  and  Co.,  the  judges,  on  a  case  reserved, 
held  the  conviction  right.     Carr's  case,  Russ.  and  Ry.  198  (c). 

But  in  Goodbody's  case,  ante,  p.  394,  Parke,  B.,  said,  "  I  am  of  opin* 
ion  that  a  man  cannot  be  the  servant  of  several  persons  at  the  same  time, 
but  is  rather  in  the  character  of  an  agent.  There  is  one  case  in  which  it 
was  held  that  a  man  may  be  the  servant  of  several  at  one  time  (Carr's  case, 

(a)   I  Eag  C.  C.  139.    (b)  Id.  145.    (e)  Id.  196. 
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sttpr^)  ;  but   1  wish   to   have  that  question   further  considered  by  the 
judges." 

A  person  employed  by  overseers  of  the  poor,  under  the  name  of  thei  r 
accountant  and  treasurer,  is  a  clerk  within  the  statute.  The  prisoner  act- 
ed for  several  years  for  the  overseers  of  the  parish  of  Leeds,  at  a  yearly 
salary,  under  the  name  of  their  accountant  and  treasurer,  and  as  such  re- 
ceived i&nd  paid  all  the  money  receivable  or  payable  on  their  account,  ren- 
dering to  them  a  weekly  statement,  fMirporting  to  be  an  account  of  mo- 
nies so  received  and  paid.  Having  retained  a  portion  of  the  monies  for 
his  own  use,  he  was  indicted  and  convicted  of  embezzlement ;  and  on  a 
case  reserved,  the  judges  were  of  opinion  that  he  was  a  clerk  and  servant 
within  the  39  Geo.  3,  c.  85,  Sqiiire'd  case,  Russ.  and  Ry.  349  (a)  ;  2 
Stark.  349  (6).  So  where  a  person,  who  acted  as  clerk  to  parish  officers, 
at  a  yearly  salary  voted  by  the  vestry,  was  charged  with  embezzlement,  as 
clerk  to  such  officers,  no  objection  was  taken.  Tyers's  case,  Russ.  and 
Ry.  402  (c).  And  an  extra  collector  of  poor-rates,  paid  out  of  the  pa- 
rish funds  by  a  per  centage,  was  held  by  Richardson,  J.,  to  be  the  clerk  of 
the  churchwardens  and  overseers,  so  as  to  support  an  indictment  for  em- 
bezzlement.    Ward's  case,  Gow.  168. 

On  an  indictment  against  the  clerk  of  a  savings'  bank,  the  judges  held 
that  he  was  properly  described  as  clerk  to  the  trustees,  although  elected 
by  the  managers.  Jensen's  case,  1  Moo.  C.  C.  434  (ct).  So  on  an  indict- 
ment for  embezzlement,  a  collector  of  poor  and  other  rates  in  the  parish  of 
St.  Paul,  Covent-garden,  was  held  by  Vaughan  and  Patteson,  J  J.  to  be 
rightly  described  under  a  local  act  (10  Geo.  4,  c.  Ixviii,)  as  servant  to  the 
cotnmittee  of  management  of  the  affairs  of  the  parish,  though  he  was 
elected  by  the  vestrymen  of  the  parish.  Callahan's  case,  8  C.  &  P. 
154  (0).  So  it  was  held  by  the  judges  that  it  was  embezzlement  in  a 
piember  of,  and  secretary  to  a  society,  fraudulently  to  withhold  money  re- 
ceived from  a  member  to  be  paid  over  to  the  trustees,  and  that  he  might 
be  stated  to  be  the  clerk  and  servant  of  the  trustees,  and  that  the  money 
was  properly  described  as  their  property,  although  the  society  was  not  en- 
rolled, and  though  the  money  in  the  ordinary  course  ought  to  have  been 
received  by  a  steward.  Hall's  case,  Moo.  C.  C.  474  (f).  • 
.  But  where  a  society  in  consequence  of  administering  to  its  members 
an  unlawful  oath,  was  an  unlawful  combination  and  confederacy  under 
the  statutes  37  Geo.  3,  c.  123  ;  39  Geo.  3,  c.  79  ;  52  Geo.  3,  c.  104  ; 
[  ^399  ]  and  57  Geo.  3,  c.  1 9  ;  it  was  held  by  Mrehouse,  C.  S;  «'(after 
consulting  Basanqu^  and  CoUridge,  JJ.)  that  a  person  charged  with  em- 
bezzlement as  clerk  and  servant  .to  such  society  could  not  be  convicted. 
Hunt's  case,  8  C.  and  P.  642  {g). 

Proqf  of  being  a  person  employed  for  the  purpose,  or  in  the  capacity 
qf  a  derk  or  servant  within  the  statvte.]  It  is  sufficient,  if  it  be  shown 
that  the  prisoner  was  a  person  employed,  for  the  purpose  or  in  the  capac- 
ity of  a  clerk  or  servant.  The  casually  procuring  a  person  to  receive  a 
sum  of  money  will  not  render  that  person  ^*  a  person  employed  for  the 
purpose  or  in  the  capacity  of  a  clerk  or  servant."  The  prisoner  was 
schoolmaster  of  a  charity-school.     His  appointment  was  by  a  committee, 

(a)  1  £x«.  C.  C.  349.  {b)  Eng.  Com.  L.  Rep.  iii.  378.  {c)  1  Eng.  C.  C.  402.  (d)  2  Id. 
434.  (e)  Eng.  Com.  L.  Rep.  zxxiv.  334.  (/)  2  Eng.  C.  C.  474.  {g)  Eng.  Com.  L.  Rep. 
xzJtiT.  693. 


Embezzlement.  399 

of  which  the  prosecutor  was  treasurer.  There  was  a  regular  collector  to 
receive  the  subscriptions  to  the  school.  The  duty  of  the  prisoner  was 
only  to  teach  the  scholars.  The  prosecutor  had  been  accustomed  himself 
to  receive  a  voluntary  contribution  to  the  school,  but  being  .  confined  to 
his  bed,  he  left  a  written  direction  for  the  prisoner  to  receive  it.  This 
was  not  by  order  of  the  committee.  The  prisoner  received^  and  did  not 
account  for  the  money.  Being  convicted  of  embezzlement,  the  judges, 
on  a  case  reserved,  were  unanimously  of  opinion  that  the.  conviction  was 
wrong,  iniasmuch  as  the  prisoner  did  not  stand  in  such  a  relation  to  the 
prosecutor,,  or  the  committee,  as  to  bring. him  within  the  act  7  &  Geo.  4, 
c.  29.  Nettleton's  case,  1  Moody,  C.  C.  259  (a).  So  where  the  priso- 
ner had  sometimes  been  employed  by  the  prosecutor  as  a  regular  laborer, 
and  sometimes  as  a  roundsman^  for  a  day  at  a  time,  and  had  been  seve- 
ral times  sent  by  him  to  the  bank  for  money ;  but,  upon  the  day  in  ques- 
tion, was  not  working  for  the  prosecutor,  and  was  sent  to  the  bank  for  mon- 
ey, receiving  sixpence  for  his  trouble  ;  having  applied  the  money  to  his 
own  use,  and  being  indicted  for  embezzling,  it  was  held  by  Park,  J.,  (after 
conferring  with  Taunton,  J.,)  that  the  prisoner  was  not  a  servant  of  the 
prosecutor  within  the  meaning  of  the  act  of  parliament,  and  that  it  was 
no  embezzlement. .  Freeman's  case,  5  C  and  P.  534  (6).  The  clerk  of 
a  chapelry,  who  receives  the  sacrament  money,  is  not  the  servant  either 
of  the  curate  or  of  the  chapelwardens,  or  of  the  poor  of  the  township,  so 
as  to  render  a  retaining  of  part  of  the  money  collected  by  him  embezzle- 
ment. Burton's  case,  1  Moody,  C.  C.  237  (c).  A  person  was  <5hosen 
and  sworn  in,  at  a  court-leet  held  by  a  corporation,  as  chamberlain  of 
certain  commonable  lands.  The  duties  of  the  chamberlain  (who  receiv- 
ed no  remuneration,)  were  to  collect  monies  from  the  commoners  and 
other  persons  using  the  commonable  lands ;.  to  employ  the  monies  so  re- 
ceived, in  keeping  the  lands  in  order  ;  to  account,  at  the  end  of  the  year, 
to  two  aldermen  of  the  corporation  ;  and  to  pay  over  any  balance  in  his 
bands  to  his  successor  in  office,  in  an  action  for  accusing  this  person  of 
felonious  embezzlement,  it  was  held  by  the  Court  of  Exchequer  that  the 
plaintiff  was  not  a  clerk  or  servant  within  the  7  and  8  Geo.  4,  c.  29,  s.  47. 
Mr.  Baron  Sayley  said,  *'  It  appears  to  me  that  the  statutory  provision 
was  intended  to  embrace  "'^persons  of  a  very  different  description  [  *400  ] 
from  the  plaintiff.  From  the  whole  of  that  provision,  it  seems  to  me  to 
have  been  intended  to  apply  to  persons  in  the  ordinary  situation  of  clerks 
or  servants,  and  having  masters  to  whom  they  are  accountable  for  the 
discharge  of  the.  duties  of  their  situation.  Now,  in  the  present  case,  is 
the  plaintiff  in  that  situation  ?  and  who  are  his  masters  ?  From  tha  evi- 
dence, it  appears  that  he  was  not  nominated  by  the  corporation  or  the 
commoners,  but  was  appointed  to  the  post  of  chamberlain  at  a  court-leet. 
And  how  can  it  be  said  that  the  corporation  or  the  commoners  are  his 
roasters,  when  he  does  not  derive  his  authority  from  them  ?"  He  then 
distinguished  this  case  from  those  of  Squires,  and  Tyers,  (ante,  p.  398,) 
and  thus  proceeded : — ^'  In  the  present  case,  I  think  that  the  plaintiff  does 
not  come  within  the  fair  meaning  of  the  statute ;  he -is  not  the.  servant  of 
another ;  he  fills  an  office  of.  his  own ;  he  does  not  receive  money  in  the 
course  of.  his  employment  as  the  mere  agent  of  another  ;  but  appears  to 
be  entitled,  by  virtue  of  his  office,  to  keep  the  money  in  his  own  hands, 

(a)  2  En^r.  C.  C.  259.    (h)  Eng.  Com.  L.  Rep.  xxiy.  444.    (e)  2  Eng.  C.  C  237. 
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until  the  end  of  the  year  for  which  be  is  appointed."     Williams  v,  Stott, 
1  Crom.  and  Mee.  675. 

Proof  of  the  chattel,  money,  fyc.  embezzled.]  The  chattel,  money,  or 
.  valuable  security  embezzled  by  the  prisoner  must  be  such  as  has  not  come 
to  the  possession  of  his  master ;  if  it  has  come  to  his  possession,  the  of- 
fence is  larceny,  and  not  embezzlement.  The  prisoner  received  a  sum  of 
tnoney  from  her  master  to  pay  his  ta.xes  and  poor-rates,  but  did  not  pay 
the  same  ;  being  indicted  and  convicted  of  having  embezzled  the  money, 
on  a  case  reserved,  the  judges  held  the  conviction  wrong.  Elizabeth  Smith's 
case,  Ross,  and  Ry.  267  (a)  ;  2  Russell,  213.  In  a  later  case,  the  indict* 
ment  charged  the  prisoner  with  having  received  and  taken  into  his  posses- 
sion one  shilling  on  account  of  his  master,  and  embezzled  the  same  ;  and 
upon  the  evidence,  it  appeared,  that  having  25.  6d,  of  his  master's  money, 
to  pay  an  account  of  his  mtister,  he  only  paid  one  shilling  and  sixpence, 
mnd  converted  the  other  shilling  to  his  own  use  ;  upon  which.  Park,  J., 
directed  to  the  jury  to  acquit  the  prisoner.  Peck's  case,  2  Russell,  213. 
'  The  prisoner,  a  clerk  in  the  employment  of  A.  received  from  another 
clerk  £3  of  A.'s  money,  that  he  might  (amongst  other  things,)  pay  for 
inserting  an  advertisement  in  the  gazette.  The  prisoner  paid  lOs.  for  the 
insertion,  and  charged  20^.  for  the  same,  fraudulently  keeping  back  the 
difference.  The  prisoner  having  been  convicted  of  embezzlement,  on  a 
ease  reserved,  the  judges  thought  the  offence  not  within  the  statute,  be- 
cause A*  had  had  possession  of  the  money,  by  the  hands  of  his  other 
clerk,  and  they  thereupon  held  the  conviction  wrong.  John  Murray's 
case,  1  Moody,  C.  C.  276  (6) ;  5  C.  and  P.  145  (c).  As  to  property  com- 
ing to  the  possession  of  the  master,  Aee  also  Bazeley'g^ase^  2  Leach,  835 ; 
SEast,  P.  C.  571. 

But  where  a  servant,  who  was  sent  by  his  master  to  get  change  for  a 
[  *40I  ]  5L  note,  appropriated  the  change  to  his  own  use,  it  was  held  *by 
the  judges,  that  as  the  master  never  had  possession  of  the  change,  but  by 
the  hands  of  the  prisoner,  this  was  embezzlement  and  not  larceny.  Sul- 
len's  case,  1  Moody,  C.  C.  129  (d) ;  see  ante,  p.  398. 

In  the  following  case,  although  the  money  had  been  in  the  possession 
of  the  master,  and  was  at  the  time,  in  construction  of  law,  still  in  his 
possession,  the  offence  was,  notwithstanding,  held  to  be  embezzlement. 
The  prosecutors  suspecting  that  the  prisoner,  their  servant,  had  embez- 
zled their  money,  desired  a  neighbor  to  go  to  their  shop  and  purchase 
some  articles,  and  they  supplied  him  with  three  shillings  of  their  own 
money,  which  they  had  marked  for  the  purpose.  The  neighbor  went  to 
the  shop,  bought  the  articles,  and  paid  the  prisoner  for  them  with  the 
three  shillings,  which  he  embezzled.  It  was  contended  for  the  prisoner, 
that  the  money  was  already  in  the  master's  possession,  and  that  the  of- 
fence, therefore,  was  not  embezzlement.  The  prisoner  being  convicted, 
on  a  case  reserved,  the  judges  held  the  conviction  right,  on  the  authority 
of  Bull's  case,  (2  Leach,  841,  2,)  in  which  the  judges,  upon  similar  facts, 
held  that  a  common  law  indictment  could  not  be  supported,  and  it  seemed 
to  be  the  opinion  of  the  judges  that  the  statute  did  not  apply  to  cases 
which  are  larceny  at  common  law.  Hedge's  case,  Russ.  and  Ry.  160  {e)  ; 
3  Leach,  1033.     See  also  Whittingham's  case,  2  Leach,  912. 

(a)  I  Esg.  C.  C.  9G7.    (h)  2  Id.  276.    (c)  £ng.  Com.  L.  Rep.  xziy.  d47.    (d)  2  Eng.  C. 

C.  129.     (e)  I  Id.  160. 


EmbezzUmeni.  401 

Some  difficulty  formerly  arose  upon  indictments  under  the  39  Geo.  3, 
with  regard  to  the  money  which  should  be  deemed  to  be  embezzled,  where 
the  prisoner  had  received  several  sums  on  the  same  day,  and  had  not 
accounted  for  some.  The  prisoner  received  on  account  of  his  masters 
18^.  in  one  pound  notes;  ho  immediately  entered  in  the  books  of  his 
employers  12/.  only  as  received,  and  accounted  to  them  only  for  that  sum. 
In  the  course  of  the  same  day  he  received  104/.  on  their  account,  which 
he  paid  over  to  them  that  evening  with  the  12/.  It  was  urged  for  the 
prisoner  that  this  money  might  have  included  all  the  18/.  one  pound  notes, 
and  if  so,  he  could  not  be  said  to  have  embezzled  any  of  them.  The 
prisoner  being  convicted,  on  a  case  reserved,  nine  of  the  judges  held  the 
conviction  right,  being  of  opinion,  that  from  the  time  of  making  the  false 
entry,  it  was  an  embezzlement.  fVoody  B.,  doubted  whether  it  could  be 
considered  an  embezzlement,  and  Abbott.  C.  J.,  thought  that  the  point 
s*hould  have  been  left  to  the  jury,  and  that  the  conviction  was  wrong. 
Hall's  case,  Russ.  and  lly.  463  (a),  3  Stark.  67  (b). 

The  halves  of  country  bank  notes  may  be  described  as  ''  chattels,"  with- 
in the  statute.  Mead's  case,  4  C.  and  P.  535  (c).  .But  upon  a  charge  of 
embezzling  so  many  pounds,  it  is  not  sufficient  to  prove  an  embezzieruent 
of  the  same  number  of  bank  notes  to  the  same  amount,  Lindsey's  case, 
3  Chetw.  Burn.  189.  A  bank  post  bill  cannot  be  described  as  a  bill  of 
exchange.     Moor's  case,  1  Lewin,  C.  C.  90. 

It  was  held  upon  the  statute  39  Geo.  3,  that  the  indictment  ought  to 
set  out  specially  some  article  of  the  property  embezzled,  and  that  the  evi- 
dence should  support  that  statement.  Therefore,  where  the  indictment 
charged  that  the  prisoner  embezzled  the  sum  of  one  pound  eleven  shil' 
lings,  and  it  did  not  appear  whether  the  sum  was  ^'paid  by  a  one  [  *402  ] 
pound  note,  and  eleven  shillings  in  silver,  or  by  two  notes  of  one  pound 
each,  or  by  a  two  pound  note,  and  change  given  to  the  prisoner ;  on  a 
case  reserved,  the  judges  were  of  opinion  that  the  indictment  ought  to  set 
out  specifically,  at  least,  some  article  of  the  property  embezzled,  and  that 
the  evidence  should  support  the  statement,  and  they  held  the  conviction 
wrong.  Furneaux's  case,  Russ.  and  Ry.  335  (d),  Tyer's  case,  Id. 
402  («).  But  now  by  the  7  and  8  Geo.  4,  c.  29,  s.  48,  it  is  sufficient  to 
allege  the  embezzlement  to  be  of  money,  without  specifying  any  particular 
tsoin,  or  valuable  security,  and  such  allegation,  so  far  as  it  regards  the  de> 
scription  of  property  shall  be  sustained,  if  the  offender  shall  be  proved  to 
tmve  embezzled  any  amount,  although  the  particular  species  of  coin,  or 
valuable  security,  of  which  such  amount  was  composed,  shall  not  be  proved, 
vide  ante,  p.  393. 

It  was  the  duty  of  the  prisoner,  who  was  a  banker's  clerk,  to  receive 
money,  and  to  put  it  either  into  a  box  or  till,  of  each  of  which  he  kept 
the  key,  and  to  make  entries  of  his  receipts  in  a  book ;  the  balance  of 
each  evening  being  the  first  item  with  which  he  debited  himself  in  the 
book  the  next  morning.  On  the  morning  of  the  day  in  question  he  had 
thus  debited  himself  with  1762/.,  and  at  the  close  of  business  on  the  latr 
terday,  be  made  the  balance  in  the  ''money  book"  1309/.  On  being 
.  called  upon  in  the  evening,  by  one  of  his  employers  to  produce  his  money, 
he  threw  himself  upon  his  employers'  mercy,  saying  he  was  about  900/. 


(a)  1  fiiyr.  C.  C.  46a.    (6)  Zug.  Com.  L.  Rni.  xiv.  lOS.    (e)  Id.  xis.  514.    M  1  Zng. 

C.  C.  335.    (i)  Id.  408.  w        -s 
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short.  Om  examination  it  was  found  that  the  prisoner,  instead  of  having 
1:309/.. had  only  345/.,  making  the  actual  deficiency  964/.  The  jury  hat- 
ing found  the  prisoner  guilty,  upon  an  indictn^ent for  embezzling  ''money 
to  a  large  amount^  to  wit,  500/.  ;"  a  majority  of  the  judges  (eight  to.seven) 
after  very  considerable  ^oubts,  .were  of  opinion  th^t  there  wasi  suffioient 
evidence  to  go  to  the  jury,  of  the  prisoner  having  received  certain  monies 
on  a  particular  day,  and  for  them  to  find  he  had  embezzled  the  sum  men- 
tioned in  the  indictment.  Grove's  case,  7  C.  and  P.  635  (a)  ;  1.  Moo. 
C.C.  447(6). 

But  in  a  more  recent  case,  Alderson,  B.,  ^fter  stating  that  the  determi- 
nation in  the  above  case  proceeded  more  upon  the  particular  /acts  thi^n 
upon  the  law,  said^  "  It  is  not  sufficient  to  prove  at  the  trial  a  general 
deficiency  in  account.  Some  specific  sum  must  be  proved|  to  .be  embez- 
zled, in  like  manner  as  in  larceny  some  particular  article  must  be  proved, 
to  have  been  stolen."     Jones'  case,  8  C.  and  P.  288  (c). 

It  is  not  necessary  that  the  exact  amount  or  value  of  the. thing  embez- 
zled should  be  stated.     Carson's  case,  K.  and  R.  303  (d). 

Proqf  of  the  embezzlement.]  The  fact  of  embezzlement  by  the  pris- 
oner must  be  proved  as  charged.  It  is  not  sufficient  to  show  a  bare  non- 
payment. Thus,  where  a  master  gave  his  servant  money  to  pay  taxes, 
and  the  only  evidence  of  embezzlement  wa9>  that  the  coMector  had  never 
received  the  naoney,  the  prisoner  being  convicted  of.  embezzlement,  the 
judges  held  the  conviction  wrong,  upon  the  ground  that  th.ere  was  not 
[  *403  ]  sufficient  evidence  of  the  prisoner  having  ^embezzled  the  money ; 
the  fact  of  not  having  paid  the  money  over  to  the  collector,  not  being  evi- 
dence of  actual  embezzlement,  but  only  negativing  the  application  of  the 
money  in  the  manner  directed.  Eliz..  Smith's  case,  Russl  and  Ry.  267  (e). 
The  prisoner  was  clerk  to  the  proprietors  of  a  mail  coach,  and  it  was  his 
duty  to  receive  money  for  passengers  and  parcels,  to  enter  the.  sums  in  a 
book,  and  to  remit  the  amount  weekly  to  his  employers.  He  was  indicted 
for  embezzling  some  of  the  monies  thus  received  ;  but  it  appeared  that  he 
had  entered  all  the  sums  in  the  book,  and  had  made  no  false  entry,  but  it 
was  imputed  to  him  that  he  had  not  forwarded  the  sums  in  question  to  his 
employers  according  to  his  duty ;  Vaughany  B.,  saidi  this  is  no  enibez- 
zlemont,  it  is  only  a  default  of  payment.  If  the  prisoner  regularly,  ad- 
mits the  receipt  of  the  money,  the  mere  fact  of  not.  paying  it  over  is  not 
a. felony,  it  is  only  matter  of  account.  Hodgson's  case,  3  C.  and  P. 
423  (/>.  So  where  it  appeared  by  the  books  of  a  clerk,  that  he  had 
received  much  more  than  he  had  p^id  away,  and  from  this  the  prosecu- 
tors wished  it  to  be  inferred,  that  he  must  have  embezzled  some  particular 
note  or  piece  of  money ;  Garrow,  R,  held,  that  this  was  not  enough,,  add 
that  it  was  necessary  to  prove  that  some  distinct  act  of  embezzlement  had 
been  committed.    Hebb^s  case,  2  Rus^ll,  1242,  1st  ed. 

So  BoUand^  B.,  held  that  it  was  not  enough  to  prove  that  a  clerk  haJd 
received  a  sum  of  money,  and  not  entered  it  in  his  books,  unless  there  y^as. 
also  evidence  that  he  had  denied  the  receipt  of  it,  or  the  like.  Jones's 
case,  7  C.  and  P.  833  {g). 

.    On  a  second  indictment  against  the  same  prisoner,  it  appeared  that 

-   ' 
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ODeE.  owed  the  prosecutor  5^,  anc|  that  he  paid  the  prisoner  31.  14«. 
dd.,  in  cashv  l9.'  6cl.  being  allowed  for  discpunt,  arid  the  remaining  \L 
49;  being  set  against  arx  account  due  from  the  prisoner  to  E.  The  pris- 
oner had  credited'  E.  in  the  ledger  to  the  amount  of  5L,  and  had  enter- 
ed-3I.  145.  6d.  in  the  casli  book.  The  prosecutor  had  never  called*  the 
prisoner  to  ^account  with  respect  to  the  sum  of  dl.  Bolland\  B.,  held  that 
this  did  not  amount  to  embezzlement,  observing,  '*  In  cases  of  this  sort, 
the  thing  alleged  to  be  embezzled  should  not  be  laid  out  of  the  ques- 
tion. If  goods  are  taken,  an  intent  may  more  clearly  appear  than  in  the 
case  of  money,  as  the  same  pieces  of  coiii  may,  in  niany  cases,  not  be  paid 

over."     Id.  834. 

■■  . 

In  general  the  act  of  embezzlement  cannot  be  said  to  lake  place  until 
the  party  who  has  received  the  money  refuses  to  account,  or  falsely  ac- 
counts for  it.     When  the  prisoner  received  the  money  in  Shropshire,  and 
told   his  master  in  Staffordshire  that  he  had  not  received  it,  the  question 
waa,  whether  he  was  properly  convicted  for  the  embezzlement  in  the  for- 
mer county.     On  a  case  reserved,  the  conviction  was  held  right.     Law- 
yence^  J.,  thought  that  embezzlement  being  the  offence,  there  was  no  evi- 
dence of  any  oflerice  in  Shropshire,  and  the  prisoner  was  improperly  in^ 
dieted  in  that  county.     But  the  other  judges  were  of  opinion,,  that  the  in- 
dictment might  be  in  Shropshire,  where  the  prisoner  received  the  money, 
as  well   as  in  Staffordshire,  where  he  embezzled  U,  by  not  accounting 
for  it  to  his  master ;  that  the  statute  having  made  receiving  money  and 
embezzling  *it  a  larceny,  made  the  offence  a  felony  where  the  [*4041 
prooerfy  was  first  taken,  and  that  the  ofiender  might,  therefore,  be  indict- 
ed m  that  or  in  any  other  county  into  which  he  carried  the  property. 
Hobson's  case,  1  East,  P.  C.  Add.  xxiv.  Russ.  and  Ry.  56  (a).  .  The  doc- 
trine, that  the  not  accounting  is  the  evidence  of  the  embezzlement,  was 
also  laid  down  in  the  following  case.     The  prisoner  was  indicted  for  em- 
bezzling money  in  Middlesex.     It  appeared  that  he  received  the  money 
in  Surrey,  and  returning  into  Middlesex,  denied  to  his  master  the  receipt 
of  the  money.     It  was  objected  that  he  ought  to  have  been  indicted  in 
Surrey j  and  the  point  was  reserved,     hord  Alvanleyj  delivering  the  opin^ 
ion  of  the  judges,  after  referring  to  the  (ast  case,  said,  "The   receipt  of 
the  money  was  perfectly  legal,  and  there  was  no  evidence  that  he  ever 
cssme  to  the  determination  of  appropriating  the  money  until  he  had  re- 
turned into  the  county  of  Middlesex.     In  cases  of  this  sort,  the  nature 
of  the  thing  embezzled  ought  not  to  be  laid  out  of  the  question^     The 
receipt  of  money  is  not  like  the  receipt  of  an  individual  thing,  where  the 
reoeipt  maybe  attended  with  circumstancesl  which  plainly  indicate  an 
intention  to  steal,  by  showing  an  intention  in  the  receiver  ta  appropri- 
ate the  thing  to  his  own  use.     But  with  respect  to  money,  it  is  not  neces- 
sary that  the  servant  should  deliver  over  to  his  master  the  identical   pieces 
of  money  which  he  receives,  if  he   should    have  lawful  occasion  to  pass 
tfaeio  away.     In  such  a  case  as  this,  therefore;  even  if  there  had  been 
evidence  of  the  prisoner  having  ^pent  the  money  on  the  other  side  of 
Biackfriars  bridge,  it  would  not  necessarily  confine  the  trial  of  the  offence 
to  the  county  of  Surrey.     But  here  there' is  no  evidence  of  any  act  to 
bring  the  prisoner  within  the  statute^  until  he  is  called  upon  by  the  mas- 
ter to  account.    When  so  caUed.  upon,  be  denied  that  he  had  ever  recei- 
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ved  it  That  ivas  the  first  act  from  which  the  jury  could  with  certaiotjr 
say,  that  the  prisoner  intended  to  embezzle  the  money.  There  was  no 
evidence  of  the  prisoner  having  done  any  act  to  embezzle  in  the  county 
of  Surrey,  nor  could  the  offence  be  complete,  nor  the  prisoner  be  guilty 
within  the  statute,  utUU  he  refused  to  account  to  his  master/'  William 
Taylor's  case,  3  Bos.  and  Pul.  596  ;  2  Leach,  974  ;  Russ.  and  Ry.  63  (a). 
So  in  Hall's  case,  Russ.  and  Ry.  463  (b) ;  ante,  p.  401,  the  judges  were 
of  opinion,  that  from  the  time  of  making  the  false  entry,  it  was  an  em- 
bezzlement. 

Where  the  prisoner  was  sent  to  receive  money  due  to  her  roaster,  and 
on  receiving  it  went  off  to  Ireland,  Coleridge,  J.,  held  that  the  circum- 
stance of  the  prisoner  having  quitted  her  place,  and  gone  off  to  Ireland, 
was  evidence  from  which  the  jury  might  infer  that  she  intended  to  em- 
bezzle the  money.  The  prisoner  was  convicted.  Sarah  Williams'  case, 
7  C.  and  P.  338  (c). 

Before  the  late  statute,  evidence  of  one  act  of  embezzlement  onlf 
could'be  given  upon  one  indictment,  and  thus  the  full  case  upon  which 
the  master  had  determined  to  prosecute,  was  frequently  prevented  from 
being  brought  forward.  See  2  Russell,  SOS.  To  remedy  this  inconven- 
ience, the  new  statute  enacts,  that  the  prosecutor  may  include  in  the  in- 
[  *405  ]  dictment  any  number  of  distinct  acts  of  embezzlement,  *not 
exceeding  three,  committed  against  himself,  within  the  space  of  six  months 
from  the  first  to  the  last  of  such  acts. 

Where  the  indictment  only  contains  one  count  for  one  act  of  embez- 
zlement, and  it  appears  in  evidence  that  Ibe  prisoner  received  money  in 
different  sums  on  different  days,  the  prosecutor  must  elect  one  sum  and 
one  day  upon  which  to  proceed.     Williams'  case,  6  C.  and  P.  636  (cl). 

Particulars  of  the  embezzlement.]  It  is  not  necessary  to  state  in  the 
indictment,  from  whom  the  money,  d^c.  was  received.  Beacall's  case,  1 
C.  &  P.  454  (e)  ;  but  the  judge  before  whom  the  indictment  is  found, 
will  order  the  prosecutor  to  furnish  the  prisoner  with  a  particular  of  the 
charges,  upon  the  prisoner  making  an  affidavit  that  he  is  unacquainted 
with  the  charges,  and  that  he  has  applied  to  the  prosecutor  for  a  particu- 
lar, which  has  been  refused.  Bootyman's  case,  5  C.  and  P.  300  (f). 
Where  three  acts  of  embezzlement  were  stated  in  the  indictment,  the 
prisoner  moved,  upon  affidavit,  for  an  order  directing  the  prosecutor  to 
furnish  a  particular  of  the  charges.  Notice  of  the  motion  had  been  given. 
Vaughan,  B.,  to  whom  the  application  was  made,  said,  "I  think  you 
ought  to  apply  to  the  other  side  to  furnish  you  with  a  particular,  and  if 
they  refuse,  I  will  grant  an  order.  The  clause  of  the  7  &  8  Geo.  4,  c. 
29,  respecting  the  framing  of  indictments  for  embezzlement,  causes  great 
hardship  to  prisoners.  What  information  does  the  indictment  convey  to 
such  a  man  as  this?  As  a  clerk  in  a  coach-office,  he  must  have  received 
money  from  many  hundred  persons.  I  should,  thererorc,  recommend  the 
prisoner's  attorney  to  apply  to  the  proei^cutor  for  a  particular ;  and  I  think 
that  the  prosecutor  ought  at  least  to  give  the  names  of  the  persons  from 
whom  the  sums  of  money  are  alleged  to  have  been  received,  and  if  tbe 
necessary  information  be  refused,  I  will,  on  an  affidavit  of  that  fact,  grant 
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an  order,  and  put  off  the  trial.     Hodgson's  case,  3  C.  and  P.  422  (a). 
See  also  1  Chitty  Rep.  698  (b). 


BT    PERSONS    EMPLOYED    IN   THE    PUBLIC    SERVICE. 

By  2  Wm.  4,  c.  4,  s.  1,  (repealing  so  much  of  the  50  Geo.  3,  c.  59,  as 
relates  to  embezzlement  by  persons  to  whom  any  money  or  securities  .for 
money  shall  be  issued  for  the  public  service)  it  is  enacted,  that  "  if  any 
person  employed  in  the  public  service  of  his  Majesty,  and  intrusted  by 
.Virtue  of  such  employment  with  the  receipt,  custody,  management,  or  con- 
trol of  any  chattel,  money,  or  valuable  security,  shall  embezzle  the  same, 
or  any  pari  thereof,  or  in  any  manner  fraudulently  apply  or  dispose  of  the 
same,  or  any  part  thereof  to  his  own  use  or  benefit,  or  for  any  other  pur- 
pose whatsoever,  except  for  the  public  service,  every  such  offender  shall 
be  deemed  to  have  stolen  the  same,  and  shall  in  England  and  Ireland  be 
deemed  guilty  of  felony,  and  in  Scotland  of  a  high  crime  and  offence, 
and  on  being  thereof  convicted  *in  due  form  of  law,  shall  be  [  *406  ] 
liable,  at  the  discretion  of  the  court,  to  be  transported  beyond  the  seas 
for  any  term  not  exceeding  fourteen  years,  nor  less  than  seven  years,  or 
to  be  imprisoned,  with  or  without  hard  labor,  as  to  the  court  shall  seem 
meet,  for  any  term  not  exceeding  three  years." 

By  s.'  2,  ''  every  tally,  order,  or  other  security  whatsoever,  entitling  or 
evidencing  the  title  of  any  person  or  body  corporate  to  any  share  or  in- 
terest in  any  public  stock  or  fund,  whether  of  the  United  Kingdom,  or  of 
Great  Britain,  or  of  Ireland,  or  of  any  foreign  state,  or  to-any  share  or 
interest  in  any  fund  of  any  body  corporate,  company,  or  society,  or  to  any 
deposit  io  any  savings-bank ;  and  every  debenture,  deed^  bond,  bill,  note, 
warrant,  order,  or  other  security  whatsoever,  for  money  or  for  payment  of 
money,  whether  of  this  kingdom  or  of  any  foreign  state ;  and  every  war- 
rant or  order  for  the  delivery  or  transfer  of  any  goods  or  valuable  thing, 
shall,  throughout  this  act,  be  deemed,  for  every  purpose,  to  be  included 
under  and  denoted  by  the  words  '  valuable  security ;'  and  that  if  any 
person  so  employed  and  intrusted  as  aforesaid  shall  embezzle,  or  fraudu- 
lently apply,  or  dispose  of  any  such  valuable  security  as  aforesaid,  he  shall 
be  deemed  to  have  stolen  the  same,  within  the  intent  and  meaning  of  this 
act,  and  shall  be  punishable  thereby  in  the  same  manner  as  if  he  had 
stolen  any  chattel  of  like  value  with  the  share,  interest  or  deposit,  to 
which  such  security  may  relate,  or  with  the  money  due  on  such  security, 
or  secured  thereby  and  remaining  unsatisfied,  or  with  the  value  of  the 
goods  or  other  valuable  thing  mentioned  in  such  security." 

By  s.  3,  ^^  it  shall  be  lawful  to  charge  in  the  indictment  to  be  preferred 
against  any  offender  under  this  act,  and  to  proceed  against  him  for  any 
number  of  distinct  acts  of  embezzlement,  or  of  fraudulent  application  or 
disposition,  as  aforesaid,  not  exceeding  three,  which  may  have  been  com- 
mitted by  him  within  the  space  of  six  calendar  months  from  the  first  to 
the  last  of  such  acts ;  and  in  every  such  indictment,  where  the  offence 
shall  relate  to  any  money  or  any  valuable  security,  it  shall  be  sufllcient  to 
allege  the  embezzlement,  or  fraudulent  application  or  disposition  to  be  of 
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money,  without  specifying  any  particular  coin  or  valuable  security ;  and 
such  allegation,  so  far  as  it  regards  the  description  of  the  property,  shall, 
be  sustained,  if  the  oflfendef  shall  be  proved  to  have  embezzled  any  amount, 
although  the  particular  species  of  coin  or  valuable  security,  of  which  such 
amount  was  composed,  shall  not  be  proved,  or  if  he  shall  be  proved  to 
have  embezzled  any  piece  of  coin  or  any  valuable  security,  or  any  portion 
of  the  value  thereof,  although  such  piece  of  coin  or  valuable  security  may 
have  been  delivered  to  him,  in  -order  that  some  part  of  the  value  thereof 
should  be  returned  to  the  party  delivering  the  same,  and  although  such 
part  shall  have  been  returned  accordingly." 

By  s.  4,  '^  in  every  such  case  of  embezzlement,  or  fraudulent  application 
or  disposition,  as  aforesaid,  of  any  chattel,  money,  or  valuable  security,  it 
shall  be  lawful,  in  the  order  of  committal  by  the  justice  of  the  peace,  be- 
[  *407  J  fore  whom  the  offender  shall  be  charged,  and  ^n  the  indict* 
ment  to  be  preferred  against  such  offender,  to  lay  the  -property  of  any 
such  chattel,  money,  or  valuable  security,  as  aforesaid,  in  the  king's 
majesty." 

As  to  embezzlement  by  persons  in  the  post  office,  see  th^t  title. 


BT  OFFICERS  AND  SERVANTS  OF  THE  BANK  OF  ENGLAND. 

By  15  Geo.  2,  c.  13,  s.  12,  it  is  enacted,  that  if  any  officer  or  servant  of 
the  said  company,  being  intrusted  with  any  note,  bill,  dividend  warrant, 
bond,  deed,  or  any  security,  money,  or  other  effects  belonging  to  the  said 
company,  or  having  any  bill,  dividend  warrant,  bond,  deed,  or  any  secu- 
rity or  effects  of  any  other  person  or  persons,  lodged  or  deposited  with  the 
said  company,  or  with  him  as  an  officer  or  servant  of  the  said  company, 
shall  secrete,  embezzle,  or  run  away  with,  any  such  note,  bill,  dividend 
warrant,  bond,  deed,  security,  money,  or  effects,  or  any  part  of  them, 
every  officer  or  servant  so  offending,  and  being  thereof  convicted  in  due 
form  of  law,  shalj  be  deemed  guilty  of  felony,  and  shall  suffer  deieith  as  a 
felon,  without  benefit  of  clergy. 

Provisions  similar  to  the  above  are  contained  in  the  35  Geo.  3,  c.  66,  s. 
6,  and  37  Geo.  3,  c.  46,  s.  4.  The  24  Geo.  2,  c.  11,  also  contains  a 
clause  (s  3,)  to  the  same  effect,  with  respect  to  officers  and  servants  of 
The  South  Sea  Company. 

Upon  a  prosecution  under  the  15  Geo.  2,  c.  13,  the  prosecutor  must 
prove,  1st,  that  the  prisoner  was  an  officer  or  servant  of  the  Bank  of  Eng- 
hnd,  intrusted  with  a  note,  &c,  belonging  to  the  Bank,  or  having  a  bill, 
&c.  deposited  with  the  Bank,  or  with  him,  and  2d,  that  he  embezzled,  or 
ran  away  with  the  same. 

Proof  of  being  an  officer,  fyc.  intrusted,  fyc]  It  is  not  sufficient,  in 
order  to  bring  a  party  within  the  statute,  that  he  should  .be  an  officer  of 
the  Bank,  and  as  such  have  access  to  the  document  in  question.  It  must 
appear  also  that  he  was  intrusted  with  it.  A  Bank  clerk,  employed  to 
post  into  the  ledger,  and  read  from  the  cash-book,  bank  notes  in  value  from 
lOOl.  tOi^lOOOL,  and  who,  in  the  course  of  that  occupation,  had,  with  other 
clerks,  access  to  a  file  upon  which  paid  notes  of  every  description  were 
filed,  took  from  the  file  a  paid  bank-note  for  501.  Being  indicted  for  this, 
under  the  stat.  15  Geo.  2,  c.  13,  s.  12,  it  was  contended  that  he  was  not 
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intriLsted  with  thig  note,  within  the  statute,  the  only  notes  with  whrcli  he 
eoald  be  said  to  be  intrusted  being  those  between  lOOl.  and  lOOOL  Hav*. 
ing'been  found  guilty,  the  judges  held  the  conviction  wrong,  on  the  ground 
that  it  did  not  appear  that  he  was  intrusted  with  the  cancelled  note, 
though  he  htid  access  to  it.     BakewelFs  case,  Russ.  and  Ry.  35  (a). 

Proof  of  the  bills,  fyc]  Where  the  prisoner  was  charged  with  era- 
bezzling  '^  certain  bills,  commonly  called  Exchequer  bills,"  and  *it  [*408] 
appeared  that  the  bills  had  been  signed  by  a  person  not  legally  authorised 
to  sign  them,  it  Was  held  that  the  prisoner  could  not  be  convicted.  Aslett's 
(first)  case,  2  Leach,  954.  The  prisoner  was  again  indicted  under  the 
same  statute,  for  embezzling  "  certain  effects"  of  the  Bank,  and  being 
convicted,  the  judges,  on  a  case  reserved,  were  of  opinion  that  these  bills 
or  papers  were  effects  within  the  statute  ;  for  they  were  issued  under  the 
authority  of  government  as  valid  bills,  and  the  holder  had  a  claim  on  the 
justice  of  government  for  payment.  Aslett's  (second)  case,  Russ.  and  Ry. 
67  (b)  \  2  Leach,  958,  1  N.  R.  I.  In  this  case,  the  judges  likewise  held 
that  the  Stat.  39  Geo.  3,  c.  85,  had  not  repealed  any  part  of  the  15  Geo. 
2,  c.  13. 


BT  BANKERS,  AGENTS,  OR  FACTORS. 

The  offence  of  embezzlement  by  bankers  and  other  persons,  intr-usted 
with  money,  was  provided  against  by  the  statute  52  Geo.  3,  c.  63  ;  but 
that  statute  is  now  repealed  by  the  7  &  8  Geo.  4,  c.  27  ;  and  its  provi- 
sions are  in  substance  re-enacted  by  the  7  &  8  Geo.  4,  c.  29,  s.  49,  which 
enactSy  *'  that  if  any  money,  or  security  for  the  payment  of  any  money^ 
shall  be  intrusted  to  any  banker,  merchant,  broker,  attorney,  or  other 
agent,  with  any  direction  in  writing  to  apply  such  money,  or  any  part 
thereof,  or  the  proceeds,  or  any  part  of  the  proceeds  of  such  security,  for 
any  purpose  specified  in  such  direction,  and  he  shall,  in  violatioja  of  good 
faith,  and  contrary  to  the  purpose  so  specified,  in  any  wise  convert  to  his 
own  use  or  benefit,  such  money,  security,  or  proceeds,  or  any  part  thereof 
respectively,  every  such  offender  shall  be  guilty  of  a  misdemeanor,  and 
being  convicted  thereof,  shall  be  liable,  at  the  discretion  of  the  courts  to 
be  transported  beyond  the  seas  for  any  term  not  exceeding  fourteen  years, 
nor  less  than  seven  years,  or  to  suffer  such  other  punishment  by  fine  or  im- 
prisonment, or  by  both,^  the  court  shall  award  ;  and  if  any  chattel  or  val- 
uable security,  or  any  power  of  attorney  for  the  sale  or  transfer  of  any  share 
or  interest  in  any  public  stock,  or  fund,  whether  of  this  kingdom,  or  of 
Great  Britain,  or  of  Ireland,  or  of  any  foreign  state,  or  in  any  fund  of 
ady  body  corporate,  company,  or  society,  shall  be  intrusted  to  any  .banker, 
merchant,  broker,  attorney,  or  other  agent,  for  safe  custody,  or  for  any 
special  purpose,  without  any  authority  to  sell,  negotiate,  transfer,  or  pledge, 
and  he  shall,  in  violation  of  good  faith,  and  contrary  to  the  object  or  pur- 
pose for  which  such  chattel,  security,  or  power  of  attorney  shall  have  been 
intrusted  to  him,  sell,  negotiate,  transfer,  pledge,  or  in  any  manner  convert 
to  his  own  use  or  benefit  such  chattel  or  security,'or  the  proceeds  of  the 
same  or  any  part  thereof,  or  the  share  or  interest  in  the  stock  or  fund  to 
which  such  power  of  attorney  shall  relate,  or  any  part  thereof,  every  such 

(a)  1  £ng.  C.  C.  35.        {b)  1  Ibid.  67. 
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offender  shall  bb  guilty  of  a  misdemeanor,  and  being  convicted  thereof, 
shall  be  liable,  at  the  discretion  of  the  court,  to  any  of  the  punishments, 
f  *409  ]  *which  the  court  may  award,  as  herein-before  last  mentioned," 
[transportation  for  not  more  than  seven  years,  or  imprisonment  for  not 
more  than  three  years.] 

The  above  section  docs  not  touch  the  case  of  trustees  and  mortgagees, 
who  are  expressly  excluded  from  its  operation  by  the  succeeding  section 
(50) ;  by  which  it  is  provided  and  enacted,  '*  that  nothing  herein-before 
contained  relating  to  agents  shall  affect  aiT^  trustee,  in  or  under  any  in«^ 
strumcnt  whatever,  or  any  mortgagee  of  any  property,  real  or  personal,  in 
respect  of  any  act  done  by  such  trustee  or  mortgagee,  in  relation  to  the 
property  comprised  in  or  affected  by  any  such  trust  or  mortgage,  nor  shall 
restrain  any  banker,  merchant,  broker,  attorney,  or  other  agent,*  from  re- 
ceiving any  money  which  shall  be  or  become  actually  due  and  payable  up- 
on or  by  virtue  of  any  valuable  security,  according  to  the  tenor  and  effect 
thereof,  in  such  manner  as  he  might  have  done  if  this  act  had  not  been 
passed,  nor  from  selling,  transferring,  or  otherwise  disposing  of  any  secu- 
rities or  effects  in  his  possession,  upon  which  he  shall  have  any  lien,  claim, 
or  demand,  entitling  him  by  law  so  to  do,  unless  such  sale,  transfer,  or 
other  disposal,  shall  extend  to  a  greater  number  or  part  of  such  securities 
or  effects  than  shall  be  requisite  for  satisfying  such  lien,  claim,  or  de- 
mand." 

The  51st  section  of  the  same  statute  relates  to  embezzlements  by  fac- 
tors or  agents  intrusted  for  the  purpose  of  sale  with  aqy  goods,  &c.  It 
enacts,  ''  that  if  any  factor  or  agent  intrusted,  for  the  purpose  of  sale, 
with  any  goods  or  merchandize,  or  intrusted  with  any  bill  of  lading,  ware- 
house-keeper's or  wharfinger's  certificate,  or  warrant  or  order  for  delivery 
'  of  goods  or  merchandize,  shall,  for  his  own  benefit  and  in  violation  of  good 
faith,  deposit  or  pledge  any  such  goods  or  merchandize,  or  any  of  the  said 
documents,  as  a  security  for  any  money  or  negotiable  instrument  bor- 
rowed or  received  by  such  factor  or  agent,  at  or  before  the  time  of  making 
such  deposit  or  pledge,  or  intended  to  be  thereafter  borroWed  or  received, 
every  such  offender  shall  be  guilty  of  a  misdemeanor,  and,  being  con- 
victed thereof,  shall  be  liable,  at  the  discretion  of  the  court,  to  be  trans- 
ported beyond  the  seas  for  any  term  not  exceeding  fourteen  years,  nor  less 
than  seven  years,  or  to  suffer  such  other  punishment  by  fine  or  imprison- 
ment, or  by  both,  as  the  court  shall  award  ;  but  no  such  factor  or  agent 
shall  be  liable  to  any  prosecution  for  depositing  or  pledging  any  such 
goods  or  merchandize,  or  any  of  the  said  documents,  in  case  the  same  shall 
not  be  made  a  security  for  or  subject  to  the  payment  of  any  greater  sum  of 
money  than  the  amount  which,  at  the  time  of  such  deposit  or  pledge,  was 
justly  due  and  owing  to  such  factor  or  agent  from  his  principal,  together 
with  the  amount  of  any  bill  or  bills  of  exchange  drawn  by  or  on  account 
of  such  principal,  and  accepted  by  such  factor  or  agent." 

The  above  provisions  are  not  to  extend  to  deprive  parties  of  any  reme- 
dies which  they  possessed  before  their  enactment,  according  to  the  52d 
section  of  the  same  statute,  by  which  it  is  provided  and  enacted,  ^*  that 
nothing  in  this  act  contained,  nor  any  proceeding,  conviction,  or  judg- 
f  *4i0  ]  ment  to  be  had  or  taken  thereupon,  against  any  ^banker,  mer- 
chant, broker,  factor,  attorney,  or  other  agent  as  aforesaid,  shall  prevent,  les- 
sen, or  impeach  any  remedy  at  law,  or  in  equity,  which  any  party  aggriev- 
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ed  by  any  such  offence  might  or  would  have  had  if  this  act  not  been  pass* 
ed ;  but  nevertheless,  the  conviction  of  any  such  offender  shall  not  be  re* 
ceived  in  evidence  in  any  action  at  law  or  suit  in  equity  against  hiin ;  and 
no  banker,  merchant,  broker,  factor,  attorney,  or  other  agent  as  afore- 
said, shall  be  liable  to  be  convicted  by  any  evidence  whatever  as  an  offen- 
der against  this  act,  in  rctepect  of  any  act  done  by  him,  if  he  shall  at  any 
time,  previously  to  his  being  indicted  for  such  offence,  have  disclosed  such 
act,  on  oath,  in  consequence  of  any  compulsory  process  of  any  court  of 
law  or  equity  in  any  action,  suit,  or  proceeding  which  shall  have  been  bo- 
^nafide  instituted  by  any  party  aggrieved,  or  if  he  shall  have  disclosed  the 
same  in  any  examination  or  deposition  before  any  commissioners  of  bank- 
rupt/' 

Upon  a  prosecution  against  a  banker  or  agent  under  this  statute,  the 
prosecutor  must  prove ;  1,  the  defendant's  character  of  banker  or  agent ; 
2,  the  intrusting  him  with  the  money,  or  security  for  money  ;  3,  the  di- 
rections in  writing  for  the  application  of  the  same ;  and  4,  the  conversion 
of  the  same,  in  violation  of  good  faith,  and  contrary  to  the  purpose  spe- 
cified. 

The  purpose  specified  is  matter  of  description,  and  must  therefore  be 
proved  as  laid.  Thus,  an  allegation  that  the  prosecutor  directed  the  de- 
fendant to  invest  the  proceeds  of  certain  valuable  securities  in  the  funds, 
is  not  proved  by  evidence  of  a  direction  to  invest  them  in  the  funds,  in 
the  event  of  an  unexpected  accident  occurring.  White's  case,  4  C.  and 
P.  46  (a). 


EMBEZZLEMENTS  OF  MINOR  IMPORTANCE. 

Statutory  provisions  are  made  in  cases  of  various  embezzlements,  a  few 
of  which  it  will  be  sufficient  to  notice  briefly  in  this  place. 

Embezzling  naval  or  military  stores.]  By  the  4  Geo.  4,  c.  53,  every 
person  who  shall  be  lawfully  convicted  of  stealing  or  embezzling  his  Ma- 
jesty's ammunition,  sails,  cordage,  or  naval  or  military  stores,  or  of  pro- 
curing, counselling,  aiding  or  abetting  any  such  offender,  shall  be  liable, 
at  the  discretion  of  the  court,  to  be  transported  beyond  the  seas  for  life, 
or  for  any  term  not  less  than  ^even  years,  or  to  be  imprisoned  and  kept 
to  hard  labor,  in  the  common  gaol  or  House  of  Correction,  for  any  term 
not  exceeding  seven  years.  See  also  the  9  &  10  Wm.  3,  c.  41,  1  Geo.  1, 
St.  2,  c.  25,  and  39  &  40  Geo.  3,  c.  89.  By  the  55  Geo.  3,  c.  127,  per- 
sons employed  in  the  care  of  military  stores  embezzling  the  same,  may  be 
tried  by  a  court-martial  and  transported. 

Embezzling  warehoused  goods.]  By  the  3  <&  4  Wm.  4,  c.  57,  s.  41, 
it  is  enacted,  that  if  it  shall  at  any  time  happen  that  any  embezzlement, 
^aste,  spoil,  or  destruction  shall  be  made,  or  if  any  goods  or  [  ^411  ] 
merchandize,  which  shall  be  warehoused  in  warehouses  under  the  autho- 
rity of  that  act,  by  or  through  any  wilful  misconduct  of  any  officer  or  of- 
ficers of  customs  or  excise,  such  officer  or  officers  diall  be  guilty  of  a  mis- 


(a)  Eng.  Com.  L.  Rep.  xix,  268. 
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demeanor,  and  shall,  on  conviction,  suffer  such  punishment  as  may  be  in- 
flicted by  law  in  cases  of  misdemeanor. 

• 
Enibeza^ement  by  pensioners,  fyc.  in  Oreenivieh  hospital.]  •  The  era* 
bezzlement  by  any  pensioner  or  nurse  of  Greenwich  hospital,  of  any 
clothes,  &c.  belonging  to  the  hospital,  is  made!pun\shab]e,  by  the  54- Geo. 
3,c..  110,  s.  f,  by  six  months'  imprisonment  in  the  gaol  of  the  town,-&o« 
in  -which  such  pensioner,  &c.  shall  be  apprehended. 
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An  escape  by  a  person  in  custody  on  a  criminal  charge  may  be  either 
with  or  without  force,  or  with  or  without  the  consent  of  the  officer  or 
Other  person  who  has  him  in  custody. 

•  •  * 

Proof  of  escape  by  the  party  himself,]  All  persons  are  bound  to 
submit  themselves  to  the  judgment  of  law,  and  therefore,  if  any  pne^  being, 
in  custody,  frees  himself  from  it  by  any.  iartifice,  he  is  guilty  of  a  high 
contempt,  punishable  by  fine  and  imprisonment  (I).  -2  Havyk.  P.  C.  c. 
17,  s.  5.  And  if  by  the  consent  or  negligence  of  the  gaoler,  the  prison 
doors  are  Opened,  and  the  prisoner  escapes^  without  making  use  of  any 
force  or  violence,  he  is  guilty  of  a  misdemeanor.  Id.  c.  18,  s.  9 ;  1  Halei 
P.  C.  611;  1  Russell,  367* 

[♦412]  *Proof(f  escape — party  himself ----proof  of  the  ^minial  ctt#- 
tody — ventu.].  It  must  be  proved  that  the  party  was  in  custody  upon  a 
criminal  charge,  otherwise  the  escape  is  not  a  criminal  ofience.  Before 
the  passing  of  the  4  Geo.  4,  c.  64,  it  was  decided  that  a  certificate  of  the 
prisoner  having  been  convicted,  granted  by  the  officer  of  the  court,  waa 
hot  evidence.     R.  v.  Smith,  1  Russell,  368.      . 

But  now,  by  the  44th  section  of  the  above  statute,  it  is  enacted,  ''that 
any  offender  escaping,  breaking  prison,,  or  being  rescued  therefrom,  may 
be  tried  either  in  the  jurisdicUon  where  the  offence  was  codnmitted,  or  in 
that  where  he  or  Bhe 'shall  be  apprehended  and  retaken;  and  in  case  of 


(1)  Peo^  V.  TomipkiiiB,  9  Jchn:  Tt). .  Peopls  9.  WaAburn,  10  Jobiis*  160.  .  Pteple  9.  Rom, 
•19  Johns:  339.    fiftot0.«;Doiid,  T  Conn.  384.    . 
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any  prosecution  for  any  such  escape,  attempt  to  escape,  breach  of  prison, 
or  rescue,  either  against  the  offender  escaping  or  attempting  to  escape,  or 
having  broken  prison,  or  having  been  rescued,  or  against  any  other  person 
or  persons  coacerned  therein,  or  aiding,  abetting,  or  assistihg  the  same,  a 
certificate  given  by  the  clerk  of  assize,  or  other  clerk  of  the  court  in 
which  such  offender  shall  have  been  convicted,  shall,  together  with  due 
^  proof  of  the  identity  of  the  person,  be  sufficient  evidence  to  the  court  and 

jury  of  the  nature  -  and  fact  of  the  conviction,  and  of  the  species  and  pe- 
riod of  confinement  to  which  such  person  was  sentenced." 

A  certificate  under  this  statute  should  set  forth  the  effect  and  substance 
of  Ihe  conviction,  and  not  merely  state  it  to  have  been  for  felony.  Wat- 
son's case,  R.  and  R.  468  (a). 

Proof  of  escape  suffered  by  an  officer.]     In  order  to  render  a  person 
>  suffering  an  escape  liable,  as  an  officer,  it  must  appear  that  he  was  a  known 

officer  of  the  law.  Thus  where  the  constable  of  the  Tower  committed  a 
prisoner  to  the  house  of  a  warder  of  the  Tower,  the  latter  was  held  not 
to  be  such  an  officer  as  the  law  took  notice  of,  and  that  he  could  not  there- 
fore be  guilty  of  a  negligent  escape.  1  Chetw.  Burn,  Escape,  930.  But 
whoever  de  fa^^o  occupies  the  office  of  gaoler,  is  liable  to  answer  for  such 
an  escape,  and  it  is  no  way  material  whether  his  title  to  such  an  office  be 
legal  or  not.     Hawk.  P.  (D.  b.  ^,  c.  19,  s.  28. 

It  is  said  by  Hawkins  to  be  the  better  opinion  that  the  sheriff  is  as 
much  liable  to  answer  for  an  escape  suffered  .by  his  bailiff,  as  if  he  had 
actually  suffered  it  himself;  and  that  either  the  sheriff  or  the  bailiff  may 
be  charged  for  that  escape.  Hawk.  P.  C.  b.  2,  c.  19,  s.  28 ;  1  Hale,  P. 
C.  597;-  1  Russell,  372.  But  this  is  opposed  to  the  authority  of  Lord 
HoUj  who  says,  that  the  sheriff  is  not  answerable  criminally  for  the  acts 
of  fais  bailiff.     Fell's  o^,  1  Salk.  272 ;  I  Lord  Raym.  424. 

Proof  of  escape  suffered  by  an  officer — proof  of  arrest.]     In  case  of 
a  prosecution  against  an  officer,  either  for  a  voluntary  or  negligent  escape 
of  ft  prisoner  in  custody  for  a  criminal  offence,  it  must  appear  that  there  was 
'    an  actual  arrest  of  the  offender.     Therefore,  where  ad  officer  having  a  war- 
rant to  arrest  a  roan,  sees  him  in  a  house  and  challenges  him  to  be  his 
/"  -prisoner,  but  never  actually  has  *him  in  his  custody,   and  the  [  *413  ] 

► ,  party  gets  free,  the  officer  cannot  be  charged  with  the  escape.     2  Hawk* 

P.  C.  c.  19,  s.  1.     See  Simpson  v.  Hill,  1  Esp.  431. 

'  •  •  .  • 

Proof  of  arrest — mtMt  be  justifiable.]  The  arrest  must  be  justifiable 
in  order  to  reirder  the  escape  criminal ;  and  it  is  laid  down  as  a  eood  rule, 
tfaat.'wfaenever  an  imprisonment  is  so  far  irregular  as  that  it  is  no  offence 
in  the  prisoner  to  break  from  it  by  force,  it  will  be  no  offence  in  the  officer 
to  suffer  him  to  escape.  2  Hawk.  P.  C.  c.  29,  s.  2.  A  lawful  imprison^ 
ment  miist  also  be  continuing  at  the  time  of  the  escape ;  and  therefore^  if 
an  officer  suffers  a  criminal  who  was  acquitted,  and  detained  for  his  fees, 
to- escape,  it  was  not  punishable.  Id.  s.  3,  4.  Vet,  if  a  person  convicted 
of  a  crime  be  cotidernned  to  imprisonment  for  a  certain  time,  and  also  till 
he  pay  his  fees^  and  he  escape  after  such  time  is  elapsed,  without  paying 
them,  perhaps -such  escape  may  be  criminal,  because  it  was  part  of  the 
■■  ■      ■  — - —  ■  . —    . — — ^ 

(a)  1  Eng.  C.  C.  468. 
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punishment  that  the  imprisonment  should  continue  till  the  fees  were  paid. 
But  it  seems  that  this  is  to  be  intended  where  the  fees  are  due  to  others 
as  well  as  to  the  gaoler.     Id.  s.  4. 

Proof  of  voluntary  escape.]  It  is  not  every  act  of  releasing  a  prisoner 
that  will  render  an  officer  subject  to  the  penalties  of  voluntarily  permitting 
an  escape.  The  better  opinion  appears  to  be  that  the  act  must  be  done 
malo  animOy  with  an  intent  to  defeat  the  progress  of  justice.  Thus  it  is 
said  by  Hawkins,  that  it  seems  agreed  that  a  person  who  has  power  to 
bail  is  guilty  only  of  a  negligent  escape,  by  bailing  one  who  is  not  baila- 
ble ;  neither,  he  adds,  is  there  any  authority  to  support  the  opinion  that 
the  bailing  of  one  who  is  not  bailable,  by  a  person  who  has  no  power  to 
bail,  must  necessarily  be  esteemed  a  voluntarily  escape.  And  there  are 
cases  in  which  the  officer  has  knowingly  given  his  prisoner  more  liberty 
than  he  ought,  as  to  go  out  of  prison  on  promise  to  return ;  and  yet  this 
seems  to  have  been  adjudged  to  be  only  a  negligent  escape.  The  judg- 
ment to  be  made,  adds  Hawkins,  of  all  offences  of  this  kind  must  depend 
on  the  circumstances  of  the  case  ;  as  the  heinousness  of  the  crime  with 
which  the  prisoner  is  charged,  the  notoriety  of  his  guilt,  the  improbabiKty 
of  his  returning,  and  the  intention  and  motives  of  the  officer.  Hawk.  P. 
C.  b.  2,  c.  19,  s.  10;  1  Russell,  370. 

Proof  o/ voluntary  escape — retaking.]  It  is  laid  down  in  some  bocdis, 
that  after  a  voluntary  escape,  the  officer  cannot  retake  the  prisoner,  by 
force  of  his  former  warrant,  for  it  was  by  the  officer's  consent.  But  if 
the  prisoner  return,  and  put  himself  again  under  the  custody  of  the  offi- 
cer, the  latter  may  lawfully  detain  him,  and  bring  him  before  a  justice  in 
pursuance  of  the  warrant.  1  Bum,  930,  i\i\e  Escape,  citing  Dah.  e.  199; 
2  Hawk.  c.  13,  s.  9 ;  1  Russell,  37S.  But  Hawkins  observes,  that  the 
urport  of  the  authorities  seems  to  be  no  more  than  this,  that  a  gaoler  who 
as  been  fined  for  such  an  escape  shall  not  avoid  the  judgment  by  retak- 
[  *414  ]  ing*the  prisoner;  and  he  adds,  '^I  do  not  see  how  it  can  be 
eotlcGled  from  hence  that  he  cannot  justify  the  retaking  him."  Ifawk.  P. 
C.  b.  8,  c.  19,  s.  18. 
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Proof  qf  negligent  escape.]  A  negligent  escape  is  where  the  party 
arrested  or  imprisoned  escapes  against  the  will  of  him  that  arrested  or  im- 
prisoned him,  and  is  not  freshly  pursued  and  taken  before  he  is  lost  sight 
of.  Dalt.  c.  159;  1  Chetw.  Burn,  930,  Escape.  Thus,  if  a  thief  sud- 
denly, and  without  the  assent  of  the  constable,  hang  or  drown  himself, 
this  is  a  negligent  escape.  Id.  It  is  said  by  Lord  Hale,  that  if  a  prison- 
er for  felony  breaks  the  gaol,  this  seems  to  be  a  negligent  escape,  fa«eaa8e 
there  wanted  either  that  due  strength  in  the  gaol  that  should  have  secured 
him,  or  that  doe  vigilance  in  the  gaoler  or  his  officers  that  should  have  pre- 
vented it.  1  Hale,  600.  But  upon  this  passage  it  has  been  remarked, 
that  it  may  be  submitted  that  it  would  be  competent  to  a  person  charged 
with  a  negligent  escape,  under  such  circumstances,  to  show  that  all  due 
vigilance  was  used,  and  that  the  gaol  was  so  constructed  as  to  have  been 
considered  by  persons  of  competent  judgment  a  place  of  perfect  security. 
1  Russell,  371. 

Proof  of  negligent  escape — retaking.]      Where  a  prisoner  escapes 
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thffottgh  Ibe  ne^igeBce  of  the  gaoler,  but  the  hitter  makes  such  fresh  pur- 
suit as  not  to  lose  sight  of  him  until  he  is  retaken,  this  is  said  not  to  be  an 
escape  in  law  ;  but  if  he  loses  sight  of  him,  and  afterwards  retakes  him, 
the  gaoler  is  liable  to  be  punished  criminally.  It  is  scarcely  necessary  to 
add,  that  the  sheriff  or  gaoler,  though  he  had  no  other  means  of  retaking 
biSiipnsoDer,  woukl  not  be  justified  in  killing  him  in  such  a  pursuit.  Hawk. 
P.  C.  b.  2,  c.  19,  s.  12,  13 ;  1  Hale,  P.  C.  602. 

Proof  of  escape  from  the  custody  of  a  private  person.]  The  evidence 
upon  an  indictment  against  a  private  person,  for  the  escape  of  a  prisoner 
from  his  custody,  will  in  general  be  the  same  as  on  an  indictment  against 
an  officer*  A  private  person  may  be  guilty  either  of  a  voluntary  or  of  a 
negligent  escape,  where  he  has  another  lawfully  in  his  custody.  Even 
where  he  arrests  merely  on  suspicion  of  felony,  (in  which  case  the  arrest 
is  only  justifiable  if  a  felony  be  proved,)  yet  he  is  punishable  if  he  suffer 
the  prisoner  to  escape.  Hawk.  P.  C.  b.  2,  c.  20,  s.  2.  And  if,  in  such 
case,  he  deliver  over  the  prisoner  to  another  private  person,  who  permits 
the  escape,  both,  it  is  said,  are  answerable.  Ibid.  But  if  he  deliver  over 
his  prisoner  to  the  proper  officer,  as  the  sheriff  or  his  bailiff,  or  a  consta- 
ble, from  whose  custody  there  is  an  escape,  he  is  not  liable.  Id.  s.  3 ;  1 
RusseU,  377. 

Punishment.]  A  negligent  escape  in  an  officer  is  punbhable  now  by  a 
fine  imposed  on  the  party  at  the  discretion  of  the  court.  2  Hawk.  c.  19, 
8.  31 ;  1  Hale,  P.  C.  600. 

A  voluntary  escape  in  an  officer  amounts  to  the  same  kind  of 
*ofience,  and  is  punishable  in  the  same  degree,  as  the  offence  of  [  *415  ] 
which  the  prisoner  is  guilty,  and  for  which  he  is  in  custody,  whether  trea- 
son, fek>ny,  or  trespass.  But  the  officer  cannot  be  thus  punished  until 
after  the  original  delinquent  has  been  found  guilty,  or  convicted ;  he  may, 
however,  before  the  conviction  of  the  principal  party,  be  fined  and  impris- 
oned for  a  misdemeanor.  2  Hawk,  c  19,  s.  26:  1  Hale,  588,  9;  4 
CoBHn.  130. 

Where  a  private  person  is  guilty  of  a  negligent  escape^  the  punishment 
it  fine  or  imprisonm^it,  or  both.    2  Hawk.  c.  20,  s.  6. 
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Offence  at  common  law  ....  415 
OffiiBoe  by  ftatuto 415 


Personating  bail,  acknowledging  recoTe- 

ly,  Ac. 415 

Fain  penonationof  soldierBand  aeainen  -  416 


Offence  at  common  law.]  The  ofience  of  falsely  personating  another 
for  the  purpose  of  fraud,  is  a  misdemeanor  at  common  law,  and  punisha- 
ble as  such.  2  East,  P.  C.  1010 ;  2  Russell,  479.  In  most  cases  of  this 
kind,  however,  it  is  usual,  where  more  than  one  are  concerned  in  the  of- 
fsnce,  to  proceed  as  for  a  conspiracy  ;  and  very  few  cases  are  to  be  found 
of  prosecutions  at  common  law  for  false  personation.    In  one  case,  where 
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the  indictment  morely  charged  that  the  prisoner  personated  one  A.  B., 
clerk  to  H.  H.,  jostice  of  the  peace,  with  intent  to  extort  money  from 
several  persons,  in  order  to  procure  their  discharge  from  certain  misde- 
meanors, for  which  they  stood  committed,  the  court  refused  to  quash  the 
indictment  on  motion,  but  put  the  defendant  to  demur.  Dupee's  case, 
f^  East,  P.  C.  1010.  It  is  observed  by  Mr.  East,  that  it  might  probably 
have  occurred  to  the  court  that  this  was  something  more  than  a  bare  en- 
deavor to  commit  a  fraud  by  means  of  falsely  personating  another,  for  that 
it  was  an  attempt  to  pollute  public  justice.     Ibid. 

Offence  by  statute,]  In  a  variety  of  statutes  against  forgery,  provisions 
are  likewise  contained  against  false  personation,  which  in  general  is  made 
felony.  Thus  personating  the  owner  of  stock,  &c.  is  made  felony,  by  1 
Wm.  4,  c.  66,  s.  7.     Vide  post,  title  Forgery. 

Personating  bait-'^cknowledging  recovery,  fyc]  By  the  1  Wm.  4, 
c.  66,  s.  11,^'  if  any  person  shall,  before  any  court,  judge,  or  other  person 
[  *4I6  ]  lawfully  authorised  tp  take  any  recognizance  or  bail,  *acknowl- 
edge  any  recognizance  or  bail  in  the  name  of  any  other  person  not  privy 
or  consenting  to  the  same,  whether  such  recognizance  or  bail  in  either 
case  be  or  be  not  filed  ;  or  if  any  person  shall,  in  the  name  of  any  other 
person  not  privy  or  consenting  to  the  same,  acknowledge  any  fine,  recove- 
ry, [now  both  abolished]  cognovit  actUmefn,  or  judgment,  or  any  deed  to  be 
enrolled,  every  such  oflender  shall  be  guilty  of  felony,  and  being  convicted 
thereof,  shSU  be  liable,  at  the  discretion  of  the  court,  to  be  transported 
beyond  the  seas  for  life,  or  for  any  term  not  less  than  seven  years,  or. to  be 
imprisoned  for  any  term  not  exceeding  four  years  nor  less  than  two 
years"  (1). 

False  personation  of  soldiers  and  seamen.]  The  false  personation  of 
soldiers  and  seamen  was  made  felony  by  several  statutes,  the  provisions  of 
which  are  now  re-enacted  in  the  5  Geo.  4,  c.  107,  by  the  fifth  section  of 
which  statute,  reciting  that,  whereas  it  is  expedient  that  the  crime  of  per- 
sonating and  falsely  assuming  the  name  and  character  of  any  person  en- 
titled to  prize  money  or  pension,  for  the  purpose  of  fraudulently  receiving 
the  same,  shall  no  longer  be  punished  with  death,  it  is  enacted,  that,  from 
and  after  th^  passing  of  that  act,  '<  whosoever  shall  willingly  and  knowingly 
personate  or  falsely  assume  the  name,  or  character  of  any  oflicer,  soldier, 
seaman,  marine,  or  other  person  entitled,  or  supposed  to  be  entitled  to  any 
wages,  pay,  pension,  prize  money,  or  other  allowance  of  money  for  ser- 
vice done  in  his  Majesty's  army  or  ni^vy,  or  shall  personate  or  falsely  as- 
sume the  name  or  chi^racter  of  the  executor  or  administrator,  wife,  relation, 
or  creditor  of  any  such  ofilicer  or  soldier,  seaman,  marine,  or  other  person, 
in  order  fraudulently  to  receive  any  wages,  pay,  pension,  prize  money,  or 
other  allowances  of  money  due,  or  supposed  to  be  due,  for  or  on  account 
of  the  services  of  any  such  ofilicer  or  soldier,  seaman  or  qiarine,  or  other 
pmvon,  every  such  person,  being  thereof  convicted,  shall  be  liable  at  the 
discretion  of  the  court,  to  be  transported  beyond  seas  for  life,  or  for 
any  term  of  years  not  less  than  seven,  or  to  be  imprisoned  only,  or  im- 
prisoned and  kept  to  bard  labor  in  the  common  gaol  or  house  of  correction, 
for  any  term  not  exceeding  seven  years.''     (See  also  10  Geo.  4,  c.  36.) 

(1)  See  Renoard  v.  Noble, -S  Johns.  Cm.  293, 
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Tbe  statute  5  Geo.  4,  c.  107,  as  well  as  the  former  statute  makes  use 
of  the  words  "  some  officer,  &c.  entitled,  or  supposed  to  be  entitled,"  <&c. 
Upon  a  prosecution,  therefore,  for  such  false  personation,  there  must  be 
some  evidence  to  show  that  there  was  some  person  of  the  name  and  cha- 
racter assumed,  who  was  either  entitled,  or  might  prima  fade,  at  least,  be 
supposed  to  be  entitled  to  the  wages  atteVnpted  to  be  acquired.  Brown's 
case,  dEast,  P.  C.  1007.  Where  the  prisoner  was  indicted  for  person* 
ating  and  falsely  assuming  the  character  of  Peter  M'Cann,  a  seaman  on 
board  the  Tremendous,  and  it  appeared  in  evidence  that  there  had  beqn  a 
seaman  of  the  name  of  M'Carn  on  board  the  vessel,  but  no  one  of  the 
name  of  M'Cann  ;  the  prisoner  being  convicted,  the  judges  held  the  con- 
viction wrong.  They  were  of  opinion  that  "  personating"  *must  [*417  ] 
apply  to  some  person  who  had  belonged  to  the  ship,  and  that  the  indictment 
must  charge  the  personating  of  some  such  person.  Tannet's  case,  Russ. 
and  Ry.  351  (o). 

It  has  been  held  that  the  offence  is  the  same,  though  the  seaman  per- 
sonated was  dead  at  the  time  of  the  offence  committed.  Martin's  case, 
Russ.  and  Ry.  324  (b)  ;  Cramp's  case,  Id.  327  (c). 

Under  the  57  Geo.  3,  c.  127,  it  has  been  held,  that  all  persons  present 
aiding  and  abetting  a  person  in  personating  a  seaman,  arc  principals  in  the 
offence*    Pott's  case,  Russ.  and  Ry.  353  (d). 
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Statutory  provision         -        -        -        -  417 

WliAt  irall  amoimt  to  a  ftlse  pretence    -  419 

Not  necefsary  that  words  sliould  be 

u»ed 423 

€k>ods  obtained  upon  an  instrument 
▼Old  in  law   -        •        -        -        -  424 
Proof  of  the  false  pretences    -        -        -  425 
Proof  of  the  falsity  of  the  pretence         -  426 


Proof  of  the  intent  to  cheat  or  defratid  •  427 
Proof  of  the  obtaining  some  chattel,  mo- 
ney, or  valuable  securij^  ...  427 
Proof  of  the  ownership  of  the  property  -  428 
Proof  of  all  being  principals  ...  429 
Defendant  not  to  be  acquitted,  where  the 

offence  appears  to  be  larceny       •        -  429 
Restitution  of  the  property  obtained        -  429 


Siatuiory  provision.]  By  the  7  and  8  Geo.  4,  c.  29,  s.  53,  reciting, 
that  a  failure  of  justice  frequently  arises  from  the  subtle,  distinction 
between  larceny  and  fraud,  for  remedy  thereof  it  is  enacted,  '^  that  if  any 
person  shall,  by  any  false  pretence,  obtain  from  any  other  person  any 
chattel,  money  or  valuable  security,  with  intent  to  cheat  or  defraud  any 
person  of  the  same,  every  such  offender  shall  be  guilty  of  a  misdemeanor, 
and  being  convicted  thereof,  shall  be  liable,  at  the  discretion  of  the  court, 
to  be  transported  tieyond  the  seas  for  the  term  of  seven  years,  or  to  suffer 
such  other  punishment  by  fine  or  imprisonment,  or  by  both,  as  the  court 
shall  award.     Provided  always,  that  if,  upon  the  trial  of  any  person  in- 


(a)  1  Eng.  C.  C.  351.    {k)  1  Ibid.  924.    (e)  1  Ibid.  327.    (d)  1  Ibid.  353. 
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dieted  for  such  roisdemeaiior,  it  sImiU  be  proved  that  he  obtained  the  pro- 
perty in  question  in  any  such  manner  as  to  amount  in  law  to  larceny,  he 
shall  not,  by  reason  thereof,  be  entitled  to  be  acquitted  of  such  misde- 
meanor, and  no  such  indictment  shall  be  removable  by  certiorari ;  and 
no  person  tried  for  such  misdemeanor  shall  be  liable  to  be  afterwards  pro- 
secuted for  larceny  upon  the  same  facts.^' 

[•418]     *As  many  of  the  cases  hereafter  cited,  were  determined  upon 
the  repealed  statute  30  Geo.  S,  c.  24,  it  will  be  useful  to  give  the  words 
of  that  act,  which,  after  reciting  that  evil-disposed  persons  had,  by  various 
subtle  stratagems,  &c.,   fraudulently  obtained  various  sums  of  money, 
goods,  &c«,  to  the  great  injury  of  industrious  families,  and  to  the  manifest 
injury  of  trade  and   credit,  enacted,  that  all  persons  who  knowingly  and 
designedly,  by  false  pretence  or  pretences,  should  obtain  from  any  person  or 
persons  money,  goods,  wares,  or  merchandizes,  with  intent  to  cheat  or  de- 
fraud any   person   or  persons  of  the  same,   should  be  deemed  offenders 
against  kw  and  the  public  peace,  and  should  be  punished,  &c.  (I). 
^^■^    The  ingredients  in  tlie  offence  are  the  obtaining  money,  itc,  by  false 
^  pretences,  and  with  an  intent  to  defraud.     Barely  asking  another  for  a 
/    smn  of  money  is  not  sufficient,  and  the  intent  is  necessary  to  constitute 
Ij    the  crime.     If  the  intent  be  made  out,  and  the  false  pretence  used  to  ef- 
/     feet  it,  it  brings  the  case  within  the  statute.    Per  BuUer,  J.     Young's 
h  case,  3  T.  R.  98. 
K/  In  Joseph  Ady'j  case,  7  C.  and  P.  140  (a),  where,  for  the  defence,  an 
endeavor  was  made,  to  show  that  th6  prosecutor  and  his  friend  went  to 
the  defendant,  well  knowing  who  he  was,   for  the  purpose  of  making  evi- 
dencd  to  support  a  case  against  him ;  Patteson,  J*,  is  reported  to  have 
said,  *'  if  the  defendant  did  obtain  the  money  by  false  pretences,  and 
knew  them  to  be  false  at  the  time,  it  does  not  signify  whether  they  in- 
tended to  entrap  him  or  not."     It  did  not  appear  in  the  above  cas^,  that 
the  prosecutor  had  gone  with  any  such  intention ;  and  he  swore  thai  he 
was  induced   to  part  with   his  money  through  the  representations  of  the 
defendant,  which  he  stated  he  believed.    As  in  order  to  support  the  charge 
it  must  be  shown,  that  the  prosecutor  parted  with  his  property  by  reason 
of  some  false  pretence  used  by  the  prisoner,  there  seems  a  difficulty  in 
saying,  where  a  person  does  not  believd  the  pretence  all^^ed,  but  parts 
with  bis  property  in  order  to  establish  a  case  against  the  defendant,  that 
the  offence  is  committed. 

Where  goods  are  obtained  under  a  false  representation,  but  that  repre- 
sentation is  in  writing,  and  amounts  to  a  warrant  or  order  for  the  delivery 
of  goods,  within  the  stat.  1  Wm.  4,  c.  66,  s.  10,  it  is  a  forgery,  and  the 
oflender  must  be  indicted  for  it  as  such,  and  cannot  be  convicted  of  ob- 
taining the  goods  under  false  pretences.  Thus  where,  upon  an  indict- 
ment for  obtaining  goods  by  false  pretences,  it  appeared  that  the  prisoner 
bad  procured  them  under  the  following  forged  order : — 

**  Mr.  B. — Please  to  let  the  bearer  have,  for  J.  R.,  foi^  yards  of  Irish 
liBeii.  J.  it. 

ThwfUony  J.,  dhrected  the  prisoner  to  be  acquitted,  saying  that  the  of- 
fence was  a  felony,  and  not  a  misdemeanor.  Evans'  case,  5  C.  and  P. 
S59  (6).    ^Sed  quere  as  to  this  being  a  forgery.    Vide  post,  title  FcN'gery. 

(1)  1  Wheeler's  C.  C.  ^78, 446. 
(a)  Eng.  Com.  L.  Rep.  xzzii.  469.    (6)  Id.  xziy.  453. 
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The  cases  illustration  the  distinction  between  lake  pretences  aod  Iar« 
ceny,  will  be  found  under  the  latter  head. 

*fVhai  skaU  amount  to  a  false  pretence.]     <'  The  term  '  false  [  *419  ] 
pretences,'  says  Mr.  ^ast  (2  P.  C.  8^,)  is  of  great  latitude,  and  was  used,  as 
Aehursty  J.,  remarked,  in  Young's  case  (supra,)  to  protect  the  weaker 
part  of  mankind,  because  all  were  not  equally  prudent ;  it  seems  difficult, 
therefore,  to  restrain  the  interpretation  of  it  to  such  false  pretences  only, 
against  which  ordinary  prudence  cannot  be  supposed  sufficient  to  goaid. 
But  dtitl  it  may  be  a  question,  whether  the  statute  extends  to  every  fitlse 
pretence,  either  absurd  or  irrational  on  the  face  of  it,  or  such  as  the  party 
has,  at  the  very  time,  the  means  of  detecting  at  hand ;   or  whether  the 
words,  which  are  general,  shall  be  considered  co-ex  tens!  vely  with  the  cheat 
actually  effected  by  the  false  pretences  used.     These  may,  perhaps,  be 
matters  proper  for  the  consideration  of  the  jury,  with  the  advice  of  the 
court."     In  the  following  case,  however,  the  judges  appear  to  have  beeo 
of  opinion,  that  the  want  of  common  prudence  and  caution,  on  the  part  of 
the  prosecutor,  was  an  answer  to  the  indictment.     The  prisoner  was  in-* 
dieted  for  obtaining  meat  from  the  prosecutor,  who  was  a  butcher,  under 
pretence  that  he  would  pay  for  the  same  on  delivery,  and  would  send  tfa^ 
money  back  by  the  servant  of  the  prosecutor.     The  jury  found  a  verdict 
of  guilty,  and  that,  at  the  time  the  prisoner  applied  for  the  meat,  and  pro* 
raised  to  send  back  the  money,  he  did  not  intend  to  return  the  money,  but 
by  that  means  to  obtain  the  meat  and  cheat  the  prosecutor.     On  a  case 
reserved  for  the  opinion  of  the  judges,  they  held  the  conviction  wrong, 
and  that  it  was  not  a  pretence  within   the  meaning  of  the  statute.     It  wair 
merely  a  promise  for  future  conduct,  and  common  prudence  and  caution 
would  have   prevented  any  injury  arising  from  the  breach  of  it.     Good- 
hall's  case,  Russ.  and  Ry.  461  (a).     So  where  an  indictment  charged  the 
prisoner  with  falsely  pretending  to  the  prosecutor,  whose  mare  aod  geld* 
ing  had  strayed,  that  he,  the  prisoner,  would  tell  him  where  they  were,  if 
he  would  give  him  a  sovereign  down,  and   that  the  prosecutor  gave  the 
sovereign,  but  the  prisoner  refused  to  tell.     The  judges  held  that  the  in- 
dictment should  have  stated  (which  was  proved  in  evidence)  that  the  pri** 
soner  pretended  he  knew  where  the  horses  were ;  and  that  the  coovictioii 
upon  it  was  wrong.     Douglas's  case,  1  Moo.  C.  C.  464  (b). 

But  it  is  no  objection  that  the  false  pretences  merely  relate  to  a  future 
event.  Thus,  where  the  four  prisoners  came  to  the  prosecutor,  represent-* 
ing  that  they  had  betted  that  a  person  named  Lewis  should  walk  a  certaia 
distance  within  a  certain  time,  and  that  they  should  probably  win,  and 
thus  obtained  money  from  the  prosecutor  towards  the  bet,  it  was  objected 
that,  although  the  representation  of  a  thing  past  or  present,  against  which 
caotion  cannot  guard,  may  be  Vithtn  the  statute  (30  Geo.  3,  c.  24,)  yet, 
if  it  be  the  representation  of  .some  /%$iure  transaction,  4t)specting  which 
inqqiries  may  be^ade,  it  is  not  an  indictable  offence,  but  the  subject  only 
of  a  civil  remedy ;  the  Court  of  King's  Bench,  Jiowever,  were  of  opinioa 
that  false  pretences,  referring  to  future  transactions,  were  equally  within 
the  statute.     Young's  case,  3  T.  R.  98. 

Where  a  person,  with  intent  to  defraini,  gives  a  check  upon  a 
^banker  with  whom  he  keeps  no  accoui^t,  this  is  a  false  pretence  [  *420  } 

■ ■  I  ■        ■  i  I  ,  ^^^— ^ 

(a)  1  Bug  C.  C.  461.     (h)  2  Id.  464. 
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within  the  statute.  The  prisoner,  for  the  purpose  of  defrauding  the  pro- 
secutor, gave  him,  in  payment  for  goods,  a  check  upon  a  banker  with 
whom  he  kept  no  cash  and  had  no  account.  He  was  indicted  upon  the 
statute  30  Geo.  2,  c.  24,  and  Lara's  case  (ante,  p.  342,)  was  cited.  Per 
BayUyy  J.,  '/  This  point  has  been  recently  before  the  judges,  and  they 
were  all  of  opinion  that  it  is  an  indictable  offence,  fraudulently  to  obtain 
goods  by  giving  in  payment  a  check  upon  a  banker  with  whom  the  party 
keeps  no  cash,  and  which  he  knows  will  not  be  paid."  Jackson's  case,  3 
Campb;  370.  Henry  Jackson's  case,  York  Sum.  Ass.  1830,  coram,  Bajf^ 
ley,  J.,  Matthews's  Dig.  C.  L.  167. 

So  where  the  prisoner  was  charged  with  falsely  pretending  that  a  post- 
dated check,  drawn  by  himself,  was  a  good  and  genuine  order  for  £25, 
and  of  the  value  of  £25,  whereby  he  obtained  a  watch  and  chain ;  and 
the  jury  found,  that  before  the  completion  of  the  sale  and  delivery  of  the 
vyatch  by  the  prosecutor  to  the  prisoner,  he  represented  to  the  prosecutor 
that  he  had  an  account  with  the  bankers  on  whom  the  chock  was  drawn^ 
and  that  he  had  a  right  to  draw  the  check,  though  he  postponed  the  date 
for  his  own  convenience,  all  which  was  jfalse ;  and  that  he  represented 
that  the  check  would  be  paid  on  or  after  the  day  of  the  date,  but  that  be 
had  no  reasonable  ground  to  believe  that  it  would  be  paid,  or  that. he  could 
provide  funds  to  pay  it ;  the  judges  held  that  he  was  properly  convicted. 
Parker's  case,  7  C.  and  P.  825  (a). 

The  prisoner  Was  indicted  for  a  felony.  It  appeared  that  she  went  to 
a  tradesman's  house^  and  said  that  she  came  from  Mrs.  Cook,  a  neighbor, 
who  would  be  much  obliged  if  he  would  let  her  have  half-a-guinea's  worth 
of  silver,  and  that  she  would  send  the  half-guinea  presently.  The  pris- 
oner obtained  the  silver,  and  never  returned,  and  this  was  held  no  felony. 
It  was  said  to  be,  in  truth,  a  loan  of  the  silver  upon  the  faith  that  the 
amount  would  be  repaid  at.  another  time.  It  might  he  money  obtained 
under  a  false  pretence.  The  same  determination  has  been  made  in  simi- 
lar cases  at  the  Old  Bailey.     Coleman's  case,  2  East,  P.  C.  672.    . 

Although  there  may  have  been  a  previous  confidence  between  the  par- 
ties, yet  if  the  particular  money  or  goods  in  question  were  obtained  under 
iaise  pretences,  it  is  an  indictable  offence  within  the  statute.  The  prison- 
er was  indicted  under  the  30  Geo.  2,  for  obtaining  money  under  false  pre- 
tences. The  prosecutors  were  clothiers,  and  the  prisoner,  a  shearman  in' 
their  service,  and  employed  as  superintendent  to  keep  an  account  of  the 
persons  employed^  and  the  amount  of  their  wages  and  earnings.  At  the 
end  of  each  week  he  was  supplied  with  money  to  pay  the  different  shear- 
men, by  tlie  clerk  of  the  prosecutors,  who  advanced  to  him  such  sums,  as^. 
according  to  a  written  account  or  note  delivered  to  him  by  the  prisoner, 
were  necessary  to  pay  them.  The  prisoner  was  not  authorised  to  draw 
money  generally  on  account,  but  merely  for  the  sums  actually,  earned  by 
the  shearmen  ;  and  the  clerk  was  not  authorised  to  pay  any  sums,  except 
[  *421  ]  such  as  he  carried  in,  in  his  note  or  account.  *The  prisoner  de- 
livered to  the  prpsecutor's^clerk,  a  note  in  writing,  in  this  form,  '^  9  Sept. 
1796,  44L  11«.  0(/.,"  wiflbh  was  the  common  form  in  which  he  made  out 
the  note.  In  a  book  ia  his.  hand-writing,  which  it  was  his  business  to 
keep,  were  the  names  fif  several  men  who  had  not  been  employed,  who 

were  entered  as  ha vinJI  earned  different  sums  of  money,  and  also  false 

.      -       ' 

{a)  Eng.  Com.  L.  Rep.  xxzU.  755. 
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acooatits  of  |he  work  done  by  those  who  were  employed,  so  as  to  make 
out  thfe  sum  of  441.  ll^.^i.  The  prisoner  being  found  guilty,  on  a  case 
reserved  for  the  opinion  of  the  judges,  it  was  argued  that  the  statute  did 
not  extend  to  cases  where  there  was  a  previous  confidence.  At  first, 
there  was  some  diversity  of  opinion,  but  finally,  they  all  agreed,  that  if  the 
false  pretence  created  the  credit;  the  case  was  within  the  statute.  They 
considered  that  the  defendant  would  not  have  obtained  the  credit,  but  for 
the  false  account  he  had  delivered  in  ;  and,  therefore,  that  he  was  proper- 
ly c6nvtcted.  The  defendant,  as  was  observed  by  one  of  the  judges,  was 
not  to  have  any  sum  that  he  thought  fit  on  account,  but  only  so  much  as 
was  worked  oat.     Witchell's  case,  2  East,  P.  C.  630. 

The  indictment  charged,  that  one  Barrow,  at  K.,  i&c,  delivered  to  the 
prisoner,  a  common  carrier,  certain  goods  to  be  carried  by  him  from  K.  to 
one  Leach,  at  L.,  there  to.be  delivered,  &;c. ;  that  the  defendant  received 
the  goods  under  pretence  of  carrying  them,  and  delivering  them,  and  un- 
dertook so  to  do,  but  that  intending  to  cheat  Barrow  of  his  money,  he  af- 
terwards unlawfully,  &c.  pretended  to  Barrow,  that  he  had  carried  the 
goods  from  K.  to  L.,  for  the  purpose  of  delivering  them  to  Leach,  and 
bad  delivered  them  to  Leach  at  L.,  and  that  Leach  had  given  him,  the  de- 
fendant, a  receipt,  expressing  the  delivery  of  the  goods  to  him,  but  that 
he  had  lost,  or  mislaid  the  same,  or  had  left  it  at  home,  and  that  the  de- 
fendant thereupon  demanded  of  Barrow  169.  for  the  carriage  of  th^  said 
goods,  by  means  of  which-  false  pretences  he  obtained  the  money,  &c. 
On  a  writ  of  error  after  conviction,  the  judgment  was  aflSrmed.  Airey'a 
case,  2  East,  P.  C.  831  ;  2  East,  R.  30.  The  defendant.  Count  Ville- 
neuve,  applied  to  Sir  T.  Broughton,  telling  him  that  he  was  employed 
by  the  Duke  de  Lauzun.,  to  take  some  horses  from  Ireland  to  London,  and 
that  he  had  been  detained  so  long  by  contrary  winds,  that  all  his  money 
was  spent ;  by  which  representations  Sir  T,  Broughton  was  induced  to 
advance  some  money  to  him,  after  which  it  turned  out  that,  the  defendant 
never  had  been  employed  by  the  Duke,  and  that  the  whole  story  was  a 
fiction.  The  defendant  was  convicted.  Villeneuve's  case,  coram  More- 
tan,  O.  J.,  at  Chester,  cited  by  J9uUer,  J.,  in  Young's  case,  3  T.  R.  101, 
103. 

Where  an  attorney  who  had  ap|>eared  for  J.  S.,  who  was  fined  21.  on  a 
sommary  conviction,  called  on  the  wife  of  J.  S.,  and  told  her  that  he  had 
been  with  J.  N.,  who  was  fined  21,  for  a  like  offence,  to  Mr.  B.  and  Mr. 
L.,  and  that  he  had  prevailed  upon  them  to  take  H.  instead  of  21.,  and 
that  if  she  would  give  him  \L  he  would  go  and  do  the  samo^^  her;  and 
she  thereupon  gave  him  a  sovereign,  and  afterwards  paid  nim  for  his 
trooUe  ;  and  it  was  ^proved  that  the  attorney  never  applied  to  [  *422  ] 
Mr.  B.  or  Mr.  L.,  respecting  either  of  the  fines,  and  that  both  were  after- 
wards paid  in  full ;  it  was  held,  that  the  attorney  was  guilty  of  obtaining 
money  by  false  pretences.     Asterley's  case,  7  C.  and  P.  191  (a). 

It  is  said  by  a  writer  of  authority,  that  a  man  cannot  be  guilty  of  a  for- 
gery, merely  by  passing  himself  oflT  as  the  person  whose  real  signature 
appears,  though  for  the  purposes  of  fraud,  and  in  C9ncert'with  such  real 
person,  for  there  is  no  false  making.  But  this  appears  to  be  a.  false  pre- 
tence within  the  statute  30  Geo.  2,  c.  24,  2  East,  P.  C.  856. 

The  mere  breach  of  a  warranty,  or  a  false  assertion  at  the  time  of  a  bar* 

■   ■       <  ■         ■  .1  ,  ■    ■  ■        ■  ■  ■  ....  ■  ■  ■     ■    ■■.  .  ^ 
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gain,  cannot,  as  it  seems,  be  construed  into  an  obtaining  money  ander 
Eilse  pretences.  The  indictment  stated,  that  the  defendant,,  by  falsely 
pretending  to  a  person  named  Varlow,  that  he  was  entitled  to  a  reversion- 
ary interest  in  one-seventh  share  of  a  sum  of  money  left  by  his  grand- 
father, obtained  the  sum  of  291.  3s,  Od.,  whereas  he  was  not  entitled  to 
any  interest  in  any  share,  &c.  (negativing  the  pretences.)  To  prove  the 
pretences,  a  deed,  assigning  the  defendant's  interest  in  one-seventh  share 
of  the  interest  to  Varlow  was  put  in,  and  in  this  deed  was  contained  the  us- 
ual covenant  for  title ;  lAttledale,  J.,  observed,  that  a  covenant  in  a  deed 
could  not  be  taken  to  be  a  false  pretence.  The  prosecutor  stated,  that  the 
defendant  asked  him  to  purchase  a  seventh  part  of  some  money  which  he 
would  be  entitled  to  under  his  grandfather's  will,  on  the  death  of  one  of 
tiis  relatives,  and  that  he  agreed  to  purchase  it,  and  got  a  deed  of  assign- 
ment executed  to  him,  and  thereupon  paid  the  defendant  the  purchase 
money.  To  prove  the  falsity  of  the  pretences,  a  previous  assignment  by 
the  defendant  to  a  person  named  Peck,  was  put  in.  After  argument, 
LUtledalef  J.,  said, '"  The  doctrine  contended  for,  on  the  part  of  the  pro- 
secutor, would  make  every  breach  of  warranty,  or  false  assertion,  at  the 
time  of  a  bargain,  a  transportable  offence.  Here  the  party  bought  the 
property,   and  took  as  his  security  a  covenant,  that  the  vendor  had 

^  a  good  title.  If  he  now  finds  that  the  vendor  had  not  a  good  ti- 
tle, he  must  resort  to  the  covenant.  This  is  only  a  ground  for  a  civil 
action.''  Codrington's  case,  1  C.  and  P.  661  (a).  The  indictment 
charged  that  the  defendant,  having  in  his  possession  a  certain  weight  of 
m^  28  pounds,  falsely  pretended  to  C.  that  a  quantity  of  coals  which  he  de- 
livered to  C.  weighed  16  hundred  weight  (meaning  1,792  pounds  weight,) 

^  ^nd  were  worth  1/.,  and  that  the  weight  was  56  pounds,  by  means  of 
which  he  obtained  a  sovereign  from  C,  with  intent  to  defraud  him  of  part 
thereof,  to  wit,  10^. ;  whereas  the  coals  did. not  weigh  1,792  pounds,  and 

•^  were  not  wort^  II. ;  and  whereas  the  weight  was  not  58  pounds;  and 
whereas  the  coals  were  of  the  weight  of  896  pounds  only,  and  were  not 

^      worth  more,  than    lOa.;  and  whereas  the  weight  was  28  pounds  only. 

/  The  prisoner  being  convicted,  it  was  moved,  in  arrest  of  judgment,  that 
«ll  the  pretences  mentioned  in  the  indictment,  except  that  which  related 
to  the  false  weight,  were  no  more  than  mere  false  affirmations ;  and  that 

^        [*42d]  as  to  the  weight  there  was  no  allegation  in  the  indictment  to  *con- 

w  nect  the  sale  of  the  coals  with  the  use  of  the  weight.  The  judges  held 
the  conviction}on  the  indictment  wrong.  Reed's  case,  7  C.  and  P.  848  (6). 
The  prj^MTliadrfMltpjted  a  bill  drawn  on  him  by  the  prosecutor  for 
2,638/.,  v^^MIhe  owed  to  (be  latter.  The  bill  was  negotiated,  and  when 
it  became  due,  the  prosecutor  asked  the  prisoner  if  he  was  prepared  to  pay 
it.  The  prisoner  answered  that  he  was  prepared  with  sufficient  funds,  all 
but  300/.,  and  that  he  expected  to  get  the  loan  of  that  sum  from  a  friend. 
The  prosecutor  expressed  his  willingness  to  advance  the  300/.  himself,  and 
ultimately  did  so,  but  the  prisoner,  instead  of  taking  up  the  bill,  applied 
the  300/.  to  his  own  purposes,  and  suffered  the  bill  to  be  dishonored,  and 
the  prosecutor  eventually  had  to  pay  it.  Evidence  was  also  given,  that  at 
the  time  the  prisoner  obtained  tjfie  money,  he  was  not  in  possession  of 
funds  sufficient  to  make  up  the  .balance  between  the  2,638/.  and  the  300/., 
but  was  in  insolvent  circumstances.     For  the  prisoner  it  was  contended 

(a)  Eng.  Com.  Law  Rep.  x'l.  518.    (6)  Id.  xxxii.  766. 
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that  the  representation  was  not  a  false  pretence  within  the  statute,  being  a 
mere  mis-statement,  or  at  the  wdhi  a  naked  lie,  and  Codrington's  case, 
ant^f  p.  422,  was  cited ;  and,  secondly,  that  the  act  did  not  extend  to 
cases  where  the  prosecutor  had  only  lent,  not  parted  with  the  property  of 
the  goods  or  money.  PiUteson^  J.  said,  '^  The  words  of  this  act  are  very 
general,  and  I  do  not  think  I  can  withdraw  the  case  from  the  jury.  If 
they  are  satisfied  that  the  prisoner  fraudulently  obtained  the  300/.  from  the 
prosecutor  by  a  deliberate  falsehood,  averring  that  he  had  all  the  funds  re- 
quired to  take  up  the  bill,  except  300/.,  when  in  fact  he  knew  that  he  had 
not,  and  meaning  all  the  time  to  apply  the  300/.  to  his  own  purposes,  and 
not  to  take  up  the  bill,  it  appears  to  me  that  the  jury  ought  to  convict  the 
prisoner.  In  Rex  v.  Codrington,  it  does  not  appear  that  the  prisoner  did 
distinctly  allege  that  he  had  a  good  title  to  the  estate  which  he  was  selling. 
Then  as  to  the  money  being  advanced  by  the  prosecutor  only  as  a  loan  ; 
the  terms  of  the  act  of  parliament  embrace  every  mode  of  obtaining  money 
by  false  pretences,  by  loan  as  well  as  by  transfer."  The  jury  acquitted 
the  prisoner.  Crossiey's  case,  2  Moody  and  Rob.  17.  2  Lew.  C.'C. 
164.  S.C. 

Whai  shaU  amount  to — not  necessary  that  words  should  be  used,] 
The  statute  33  Henry  8,  c.  I,  (now  repealed)  related  to  false  pretences, 
by  means  of  a  false  seal  or  token,  and  under  the  general  words  '*  false  pre- 
tence>"  in  the  statute  30  Geo.  3,  c.  24,  it  was  held  that  the  offence  might 
be  effected  by  other  means  than  by  words.  The  prisoner  was  indicted  for 
unlawfully  producing  to  A.  B.  &c.,  at  the  Nottingham  post-office,  a  money 
order  for  the  payment  of  one  pound  to  one  John  Storer,  and  that  he  un- 
lawfully pretended  to  the  said  A.  B.  that  he  was  the  person  named  in  such 
order,  with  intent,  &c.,  whereas,  &c.  It  appeared  in  evidence,  that  the 
prisoner  had  gone  to  the  post-office,  and  inquired  for  letters  for  John  Story, 
whereupon  by  mistake,  a  letter  for  John  Storer,  containing  the  money  order, 
was  deliFcred  to  him.  He  remained  a  sufficient  *time  to  read  the  [  *424  ] 
letter,  and  then  presented  the  order  to  A.  B.,  who  desired  him  to  write 
his  name  upon  it,  which  he  did  in  his  real  name,  John  Story,  and  received 
the  money.  The  terms  of  the  letter  clearly  explained,  that  the  order 
could  not  have  been  intended  for  the  prisoner,  who  on  being  apprehended, 
denied  that  he  had  ever  received  the  money,  but  afterwards  assigned  the 
want  of  cash  as  the  reason  of  his  conduct ;  Chambre,  J.,  left  it  to  the  jury 
to  find  against  the  prisoner,  if  they  were  satisfied  that  he  had,  by  his  con- 
duct, fraudulently  assumed  a  character  which  did  not  belong  to  him, 
although  he  made  no  fsdse  assertions.  The  jury  found  him  guilty.  The 
judges  held  the  conviction  right,  being  of  opinion,  1st,  that  the  prisoner 
writing  his  own  name  on  the  order,  did  not  amount  to  a  forgery  ;  and 
2dly,  that  by  presenting  the  order  for  payment,  and  signing  it  at  the  post- 
office,  he  was  guilty  of  obtaining  money  by  a  false  pretence  within  the 
statute.  Story's  case,  Russ.  and  Ry.  81  (a).  See  Freeth's  case.  Id. 
127  (6),  S.  P.  stated  it^ra.  So  whefe  a  person  at  Oxford,  who  was  not 
a  member  of  the  University,  went  for  the  purpose  of  fraud,  wearing  a 
connmoner's  gown  and  cap,  and  obtained  goods ;  this  was  held  a  sufficient 
false  pretence  to  satisfy  the  statute,  though  nothing  passed  in  words. 
Barnard's  case,  7  C.  b  P.  784  (c). 


(a)  1  En|r.  C.  C.  81.    (b)  I  Jbid.  127.    (c)  Enf .  Cora.JL.  Rep.  zzxii.  736. 
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What  $haU  amount  to — goods  obtained  upon  an  instrument  void  in 
law.]  Although  the  instrument  by  means  of  which  the  prisoner  carries 
his  intent  to  defraud  into  eflect,  may  be  on  the  face  of  it  illegai,  and  of  no 
value,  yet  if  the  prisoner  fraudulently  obtains  the  goods,  &c.,  he  may  be 
convicted.  The  prisoner  was  indicted  in  one  count,  upon  the  statute  30 
Geo.  %  c.  24,  and  in  another,  as  for  an  offence  at  common  law.  It  ap- 
peared in  evidence,  that  the  prisoner  came  to  the  prosecutor's  shop,  and 
asked  for  a  loaf,  which  he  served  to  him  for  five  pence,  that  the  prisoner 
then  asked  him  for  some  tobacco,  and  the  prosecutor  served  him  with  an 
ounce  for  three  pence.  The  prisoner  then  threw  down  a  note  for  ten 
shillings  and  sixpence,  upon  which  the  prosecutor  said,  he  had  no  change, 
but  in  copper.  .  The  prisoner  said  copper  would  do.  The  prosecutor  then 
^ve  him  nine  shillings  and  ten  pence  in  coppery  which  the  prisoner  took  . 
with  the  loaf  and  tobacco,  and  went  away.  The  note  was'  forged;  The 
same  evening,  and  the  following  morning,  the  prisoner  put  off  several  simi- 
lar forged  notes.  The  notes  purported  to  be  made  by  Sparrow,  who  was 
a  person  of  good  credit,  and  whose  notes  under  20s.  were  generally  circu- 
lated in  the  neighborhood.  It  was  contended  for  the  prisoner,  that  this 
was  not  within  the  statute,  which  was  confined  to  cases  of  false  sugj^es- 
tions,  but  it  appeared  to  the  learned  judge,  that  the  uttering  the  note  as  a 
genuine  note  ^as  tantamount  to  a  representation,  that  it  was  so.  It  was 
also  objected  that  a  note  of  this  sort  being  void,  and  prohibited  by  law,  it 
was  no  offence  to  forge  such  a  note,  or  to  obtain  money  upon  it  when 
forged^  as  the  party  taking  it  ought  to  be  upon  his  guard.  The  learned 
judge,  however,  left  the  case  to  the  jury,  who  found  the  prisoner  guilty  on 
[  *425  ]  both  counts,  and  the  case  was  reserved  *for  the  opinion  of  the 
judges.  All  being  present  (except  Rooke,  J.,)  the  majority  of  them  thought 
that  the  conviction  was  right,  and  that  it  was  a  false  pretence,  notwith- 
standing the  note,  upon  the  face  of  it,  would  have  been  good  for  nothing 
in  point  of  law,  if  it  had  not  been  false.  Lawrence^  J.,  was  of  a  different 
opinion,  and  thought  that  the  shopkeeper  was  not  cheated  if  he  parted 
with  his  goods  for  a  piece  of  paper,  which  he  must  be  presumed  in  law  to 
know  was  worth  nothing,  if  true,    Freeth's  case,  Russ.  and  Ry.  127  (a). 

Proof  qf  the  false  pretences.]  The  pretences,  which  must  be  dis- 
tinctly set  out  in  the  indictment,  2  Russ.  309,  must  be  proved  as  laid. 
Where,  in  the  averment  of  the  pre^nce,  it  was  stated,  ^^  that  the  defend- 
ant pretendecl  that  he  had  paid  a  ceFtlHn  sum  into  the  Bank  of  England," 
and  the  witness  ^ta(^d,  that  the  words  used  were,  '^  the  money  has  been 
paid  at  the  bank,'^  Lord  EUenborough  said,  '<  In  an  indictment  for  ob- 
taining money  by  false  pretences,  the  pretences  must  be  distinctly  set  out, 
and  at  the  trial  they  must  be  proved  as  laid.  An  assertion,  that  money 
had  been  paid  into  the  bank,  is  very  different  from  an  assertion,  that  it 
had  been  paid  into  the  bank  by  a  particular  individual.  The  defendant 
most  be  acquitted."  Plestow's  case,  1  Campb.  494.  But  where  the 
indictment  charged,  that  the  defenaant  having  in  his  custody  a  certain 
parcel  to  be  delivered,  &o.  for  which  he  was  to  charge*  6^.,  delivered  a 
ticket  for  the  sum  of  9^.  lOd.  by  means,  &c.,  and  it  appeared  in  evidence 
that  the  parcel  mentioned  in  the  indictment  was  a  basket  of  fish,  it  was 
objected  that  this  was  a  variance,  but  Lord  EUenborough  overruled  the  ^ 
■         '     '       '■        ji  ■  ■> 

(a)  1  Eng.  C.  C.  127.  * 
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objection,  saying,  that  a  basket  answered  the  general  description  of  a  par- 
cel well  enough,  but -that  if  the  indictment  had  been  on  the  39  Geo.  3,  c. 
58,  (which  enacts,  that  if  any  porter,  or  other  person  employed  in  the 
porteraige,  or  delivery  of  boxes,  baskets^  packages,  parcels,  trusses,  giame 
or  other  things,  shall  take  any  greater  sum,  &c.)  it  would  have  been  a 
Altai  variance,     Douglas's  case,  1  Campb.  212. 

The  rule  that  the  false  pretences  averred  in  the  indictment  must  be 
proved  as  laid,  is  subject  to  the  qualifications  that  all  the  pretences  need 
not  be  proved,  but  that  a  single  false  .  pretence,  proved  as  laid,  though 
joined  with  others,  is  sufficient  to  Support  the  indictment  (1).  The  de- 
fendant was  indicted  under  the' 30  Geo.  2,  for  obtaining  money  under 
pretence  of  assisting  two  seamen  to  procure  a  pension,  and  it  was  alleg^ 
that  he  pretended  that  ''two  guineas  must  be  sent  up  to  the  under  clerks 
as  fees,  tokieh  they  always  expected^  and  that  nothing  could  be  done 
wUhaui  tf ."  The  part  of  the  pretences  printed  in  italics  was  not  proved, . 
and  it  was  objected  that  this  was  a  fatal  variance,  but  the  defendant  being 
convicted,  the  judges  held  the  conviction  right.  Hill's  case,  Russ.  and 
Ry.  190  (a).     See  also  Perrott's  case,  2  M.  and  S.  379. 

But  it  must  appear  thijit  the  prosecutor  parted  with  bis  propefty,  by 
reason  of  the  false  pretences,  or  one  of  the  false  pretences  charged.  The 
prisoner  was  indicted  for  obtaining  a  filly,  by  the  *fa1se  pretence  [  *426  ] 
that  he.  was  a  gentleman's  servant,  and  had  lived  at  Brecon,  and  had 
bought  twenty  horses  in  Brecon  fair.  It  appeared  that  the  prisoner  bought 
the  filly  of  the  prosecutor,  and  made  him  this  statement,  which  wa^  false, 
and  also  told  him  that  he  would  come  down  to  the  Cross  Keys  and  pay 
him.  The  prosecutor  stated  that  he  parted  with  his  filly  because  be  be- 
lieved that  the  prisoner  would  come  to  the  Cross  Keys  and  pay  him,  and 
not  because  he  believed  that  the  prisoner  was  a  gentleman's  servant,  be. 
It  was  held  by  Coleridge,  J.  that  the  prisoner  must  be  acquitted.  Dale^s 
case,  7  C.  and  P.  351  (6). 

Where  the  false  pretences  are  contained  in  a  letter,  and  such  letter  has 
been  lost,  the  prisoner,  after  proof  of  the  loss,  may  be  convicted  on  parol 
evidence  of  its  contenl^.     Chadwick's  case,  6  C.  and  P.  181  (c). 

Proof  of  the  falsity  of  the  pretence.]  The  falsity  of  the  pretence 
must  clearly  appear  on  the  prosecutor's  evidence,  and  must  not  be  left  to 
inference.  The  prisoner  bought  from  the  prosecutor  at  Rugeley  fair  a 
horse  for  £  12,  and  tendered  him  in  payment  notes  to  that  amount  on  the 
Oundle  bank.  On  the  prosecutor  objecting  to  receive  these  notes,  the 
prisoner  assured  him  they  were  good  notes,  and  upon  this  assurance  the 
prosecutor  parted  with  the  horse.  The  prisoner  was  indicted  for  obtain- 
ing the  horse  by  false  pretences,  viz,  by  delivering,  to  the  prosecutor  cer- 
tain papers  purporting  to  be  promissory  notes,  well  knowing  them  to  be  of 
no  value,  &c.  It  appeared  in  evidence,  that  these  notes  had  never  been 
presented  by  the  prosecutor  at  Oundle,  or  at  Sir  J.  Esdaile's  in  London, 
where  they  were  made  payable.  A  witness  stated,  that  he  recollected 
Rickett's  bank  at  Oundle  stopping  payment  seven  years  before,  but  added, 

(1)  People  V.  Haynes,  11  Wend.  557.  The  pretences  proved  false  need  not  be  the  only  in- 
dueement  to  the  credit  or  delivery  :  it  if  eaough  if  without  them,  the  credit  would  not  fiav« 
been  given,  or  the  delivery  made.    Ibid. 

(a)  1  Bug.  C.  C.  190.    (h)  Eng.  Com.  L.  Rep.  zzzii.  539.    (e)  Id.  zzv.  344. 
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that  he  knew  nothing  but  what  he  saw  in  the  papers,  or  heard  from  the 
people  who  had  bills  there.  The  notes  appeared  to  have  been  exhibited 
under  a  commission  of  bankrupt  against  the  Oundle  bank.  The  words 
importing  the  memorandum  of  exhibit  had  been  attempted  to  be  oblite- 
rated, but  the  names  of  the  commissioners  remained  on  each  of  them. 
The  jury  found  the  prisoner  guilty,  and  said,  they  were  of  opinion,  that 
when  the  prisoner  obtained  the  horse,  he  well  knew  that  the  notes  were 
of  no  value,  and  that  it  was  his  intention  to  cheat  the  prosecutor.  On  a 
case  reserved,  the  judges  held  the  conviction  wrong,  and  that  the  evidence 
was  defective  in  not  sufficiently  proving  that  the  notes  were  bad.  No 
opinion  was  given,  whether  this  would  have  been  an  indictable  fraud,  if  the 
evidence  had  been  sufficient.  Flint's  case,  Russ.  and  Ry.  460  (a).  The 
defendants  were  indicted  for  obtaining  money  under  the  false  pretence  of 
their  being  collectors  of  the  property  tax.  It  appeared  in  evidence,  that 
they  had  in  fact  been  appointed  collectors  by  the  commissioners,  but  that 
their  appointment  was  informal.  This  was  held  not  to  be  a  false  pretence 
within  the  statute,  30  Geo.  2,  c.  24;  Dobson's  case,  7  East,  218.  The 
defendant  was  indicted  for  obtaining  money  by  falsely  pretending  that  a 
note  purporting  to  be  th^  promissory  note  of  Coleman,  Smith,  and 
[*427  ]  Morris,  *was  a  good  and  available  note  of  C.  S.  and  M.,  whereas 
It  was  not  a  good  and  available  note.  The  defendant  gave  the  note  to 
the  prosecutor  in  payment  for  meat.  A  witness  proved  that  he  had  told 
the  defendant  that  the  Leominster  Bank  (from  which  the  note  issued)  had 
'stopped  payment.  It  was  also  proved  that  the  bank  was  shut  up,  and 
that  Coleman  and  Morris  had  become  bankrupts ;  but  it  appeared  that 
Smith,  the  third  partner,  had  not  become  bankrupt.  Gaselee,  J.,  said, 
that  upon  this  evidence,  the  prisoner  must  be  acquitted,  because,  as  it  ap- 
peared, that  the  note  might  ultimately  be  paid,  it  could  not  be  said  that 
the  defendant  was  guilty  of  a  fraud  in  passing  it  away.  Spencer's  case, 
3  C.  and  P.  420  (6). 

Proof  of  intent  to  cheat  or  defraud.]  It  must  appear  that  the  defen- 
dant obtained  the  money,  &c.,  with  intent  to  cheat  or  defraud  some  per- 
son of  the  same.  Thus,  where  in  an  indictment  for  obtaining  money 
under  false  pretences,  the  allegation  of  the  obtaining  the  money  did  not 
state  that  it  was  with  intent,  &c.,  the  judges,  on  the  point  being  reserved 
for  their  consideration,  were  of  opinion  that  the  indictment  was  bad. 
Roshworth's  case,  Russ.  and  Ry.  317  (c) ;  1  Stark.  396  (d). 

The  primary  intent  must  be  to  cheat  or  defraud.  Thus,  where  the 
prisoner  was  indicted  for  having  procured  from  the  overseer  of  a  parish, 
from  which  he  received  parochial  relief,  a  pair  of  shoes,  by  falsely  pretend- 
ing that  he  could  not  go  to  work  because  he  had  no  shoes,  when  he  had 
really  a  sufficient  pair  of  shoes ;  and  it  appeared  in  evidence,  that  on 
the  overseer  bidding  him  to  go  to  work,  he  said  he  could  not,  because  he 
had  no  shoes,  upon  which  the  overseer  supplied  him  with  a  pair  of  shoes, 
whereas  the  prisoner  had  a  pair  before ;  the  prisoner  being  convicted,  the 
case  was  considered  by  the  judges,  who  held  that  it  was  not  within  the 
act,  (30  Geo.  3,  c.  24,)  the  statement  made  by  the  prisoner  being  rather 
a  Iklse  excuse  for  not  working,  than  a  false  pretence  to  obtain  goods. 
Wakeling's  case,  Russ.  and  Ry.  504  (e). 

(«)  1  Eng.  C,  C.  4160.    (h)  Eng.  Ccmii.  L.  R«p.  ziv.  376.    (c)  1  En^.  C.  C.  317.    {d)  Eng. 

Com.  L.  lUp.  ii.  442.    (<)  1  Eng.  C.  C.  604. 
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A,  owed  B.  a  debt,  of  wUcfa  B,  could  oot  obtmin  paymenL  C.>  a  aer- 
Vant  of  B.,  went  to  A/s  wife,  and  got  two  sacks  of  malt  from  her,  saying 
that  B.  had  bought  them  of  A.,  which  he  knew  to  be  false,  and  took  the 
malt  to  his  master,  in  order  to  enable  him  to  pay  himself ;  it  was  held  by 
Coleridge^  J.,  that  if  C.  did  not  intend  to  defraud  A.,  but  only  to  put  it 
in  his  master's  power  to  compel  A.  to  pay  hini  a  just  debt,  he  could  not 
be  convicted  of  obtaining  the  malt  by  false  pretences.  Williams'  case,  7 
C.  and  P.  354  (a). 

Proof  of  the  obtaining  some  chaiidy  money ^  or  valuable  eecuriiyJ] 

Ju  order  to  render  it  an  oflence  within  the  statute,  the  property  obtained 

must  come  within   the  description  of  "  chatidy  monet/y  or  valuable  aocii- 

rtfjf."     An  unstamped  order  for  the  payment  of  money,  which  ought  to  be 

, stamped  under  55  Geo.  3,  c.  184,  is  not  a  valuable  security  within  tlie 

'statute.     Yates'  case,  i  Moody,  C.  C.  170(6). 

Obtaining  credit  with  a  banker  by  false  pretences,  and  thus  procuring 
him  to  pay  drafts  to  third  per^ns,  is  not  an  obtaining  money,  *chat-  [  *42d  J 
tel,  or  valuable  security  within  the  7  and  8  Geo.  4,  c.  29.  The  defen* 
dant  was  indicted  for  obtaining  money  under  Xalse  pretences.  The  6rsl 
count  stated  the  false  pretences  by  which  the  defendant  procured  the 
prosecutors  to  cash  a  check  in  favor  of  one  Jacob,  and  concluded  thus^ 
*'  and  obtained  from  them  the  amount  of  the  check  to  be  paid  to  the  said 
Jacob,  and  further  advances  to  him  to  answer  other  checks  drawn  by  him 
on  the  prosecutors,  viz.  d^c,  with  intent,"  &c.  In  the  second  count  it 
was  alleged,  that  the  defendant  by  means,  &.C.,  obtained  a  large  sum  of 
money,  to  wit,  &c.y  from  the  prosecutors,  and  also  the  check  mentioned  * 
to  be  paid  to  the  said  Jacob,  with  intent,  &c.  It  appeared  in  evidence, 
that  in  order  to  induce  the  prosecutors,  who  were  the  defendant's  bank- 
ers, to  give  him  credit,  and  honor  his  checks,  he  delivered  to  them  a  bill 
drawn  by  him  upon  a  person  with  whom  he  had  no  account,  and  which 
had  no  chance  of  being  paid.  The  prosecutors  paid  the  amount  of  the 
check  to  Jacob.  The  defendant  was  convicted,  and  on  a  case  reserved 
for  the  opinion  of  the  judges,  they  were  of  opinion  that  the  prisoner 
could  not  be  said  to  have  obtained  any  specific  sum  on  the  bill ;  all  that 
was  obtained  was  credit  on  account,  and  they  therefore  held  the  convic- 
tion wrong.     Wavcll's  case,  I  Moody,  C.  C.  224  (c). 

Obtaining  money  by  way  of  loan,  by  means  of  false  pretences,  is  with* 
in  the  statute.     See  Crossley's  case,  antey  p.  423. 

It  is  sufficient  for  the  prosecutor  to  prove  that  some  part  of  the  goods, 
&c.,  stated  in  the  indictment,  (for  the  rule  in  this  respect  is  the  same  as 
in  larceny,  see  that  title,)  were  obtained  from  him  by  the  false  pretences 
used. 

Proof  of  the  oumership  of  the  property.]  The  property  obtained  by 
means  of  the  false  pretences,  must  be  proved  to  be  the  property  of  the 
party  mentioned  in  the  indictment.  The  prisoner  was  indicted  for  ob- 
taining the  sum  of  3s.  Ad.  of  the  monies  of  the  Countess  of  Ilchester.  It 
appeared  in  evidence,  that  the  prisoner  brought  a  basket  of  fish,  which  he 
delivered  to  the  servant  of  the  countess,  with  a  false  ticket,  charging  3s. 
Ad.  too  much  for  the  carriage.     The  servant  paid  him  the  full  amount, 

(a)  Bug.  Com.  L.  R«p.  xzzti.  540.    (ft)  2  Enf .  C.  C.  170.    (c)  8  Id.  324. 
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and  was  repaid  by  lady  Ilchester.  On  it  being  objected  that  at  the  time 
of  payment,  this  was  not  her  money,  Lord  J^lenboraugh  said,  that  her 
subsequent  allowance  did  not  make  the  money  paid  to  the  defendant  her 
money  at  the  time.  She  was  not  chargeable  for  more  than  was  actually 
due  for  the  carriage,  and  it  depended  upon  her  whether  she  should  pay  the 
overplus.  The  i^ervant,  however,  afterwards  swore  that  at  the  time  of  this 
transaction,  he  had  in  his  hands  upwards  of  98.  lOd.,  (the  whcrfe  sum 
charged)  the  property  of  his  mistress,  which  Lord  EUenborough  considered 
sufficient  to  sustain  the  averment.     Douglas'  case,  1  Campb.  212. 

The  indictment  must  state  that  the  money,  &c.  obtained,  is  the  proper- 
ly of  the  person  whom  it  was  intended  to  defraud ;  .since  otherwise  a 
conviction  or  acquittal  on  such  indictment,  could  not  be  pleaded  in  bar  to 
[  *'429  ]  a  subsequent  indictment  for  larceny,  in  respect  of  ^the  same  trans- 
action. Norton's  case,  8  C.  and  P.  197(a).  And  this  defect  is  not 
aided  by  verdict.  Martin's  case,  Q.  B.^  T.  T.  183a  Archb.  P.  279, 
7th  ed. 

Pfw>f  of  all  being  principals.]  Where  several  persons  were  indict- 
ed for  obtaining  money  under  false  pretences,  it  was  objected,  that  al- 
though they  were  all  present  when  the  representation  was  made  to  the 
prosecutor,  yet  the  words  could  not  be  spoken  by  all,  and  one  of  them 
could  not  be  affected  by  words  spoken  by  another ;  but  that  each  was  an- 
swerable for  himself  only,  the  pretence  conveyed  by  words  being  like  the 
crime  of  perjury,  a  separate  act  in  the  person  using  them  ;  the  Court  of 
Kii^«  Bench,  however,  held,  that  as  the  defendants  were  all  present,  act- 
ing a  different  part  in  the  same  transaction,  they  were  guilty  of  the  impo- 
sition jointly.     Young's  case,  3  T.  R.  98. 

Defendant  not  to  be  acquitted  where  the  offence  appears  to  be  a  lar-- 
€eny.\  By  the  7  d^  8  Geo.  4,  c.  29,  s.  53,  (vide  ante,  p.  417,)  if  it  ap- 
pears on  the  trial  that  the  defendant  obtained  the  property  in  question,  in 
any  such  manner  as  to  amount  in  law  to  larceny,  he  shall  not  be  entitled 
to  be  acquitted  by  reason  thereof.  In  all  cases,  therefore,  where  it  is 
doubtful  whether  in  point  of  law  the  offence  is  a  larceny,  or  a  misdemea- 
nor,  the  safest  course  is  to  indict  the  party  as  for  a  misdemeanor,  for 
should  it  appear  upon  an  indictment  for  larceny,  that  the  offence  is,  in  fact^ 
that  of  obtaining  money,  &c.,  under  false  pretences,  the  prisoner  must  be 
acquitted. 

'^Restitution  of  the  property  obtained.]  The  court  had  not  the  power, 
forvneriy,  of  ordering  the  restitution  of  (iroperty  obtained  by  false  pre- 
tences, the  statute  21  Hen.  8,  c.  11,  extending  only  to  stolen  property. 
But  now  by  the  7  &  8  Geo.  4,  c.  29,  s.  57,  it  is  enacted,  that  in  cases  of 
misdemeanors  the  court  has  power  to  award  the  restitution  of  the  proper- 
ty.    See  this  section  stated,  post. 

(a)  Eng.  Com.  L.  Rep.  xxxiv.  350: 
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TAKING    OR    IIESTRUTING    FISH. 

It  will  be  seen  (posty  title,  Larceny,)  that  larceny  might  be  committed 
at  common  law  of  fish  in  a  trunk  or  net,  or  as  it  seems  in  any  inclosed 
place,  where  the  owner  might  take  them  at  his  will.  2  East,  P.  C.  610. 
But  it  was  no  larceny  to  take  fish  in  a  river,  or  otheiP  great  water,  where 
they  were  at  their  natural  liberty.  Hawk.  P.  C.  b.  1,  c.  33,  s.  39.  Pro- 
perty of.  this  kind  was  protected  by  *various  statutes,  (4  &  5  [  *480  ] 
Wm.  3,  c.  23,  s.  5.  22  &  23  Car.  2,  c.  25,  s.  7.  9  Geo.  1,  c.  22.  5 
Geo.  3,  c.  14,)  but  those  statutes  are  now  repealed  by  the  7  &  8  Geo, 
4,  c.  27,  and  the  substance  of  them  is  re-enacted  in  the  7  &  8  Geo.  4,  c* 
29.  By  s.  34,  ''if  any  person  shall  unlawfully  and  wilfully  take  or  de- 
ptroy  any  fish  in  any  water  which  shall  run  through,  or  be  in  any  land  ad- 
joining or  belonging  to  the  dwelling-house  of  any  person  being  the  ow- 
npr  of  such  water,  or  having  a  right  of  fishery  therein,  every  such  ofTen- 
.der  shall  be  guilty  of  a  misdemeanor,  and,  being  convicted  thereof,  shall 
be  punis^edf  accordingly  ;  and  if  any  person  shall  unlawfully  and  wilfillly 
take  or  destroy,  or  attempt  to  take  or  destroy,  any  fish  in  any  water  n5t 
being  such  as  aforesaid,  but  which  shall  be  private  property,  or  in  which 
there  shall  be  any  private  right  of  fishery,  every  such  offender,  being  cofi- 
victed  thereof  before  a  justice  of  the  peace,  shall  forfeit  and  pay,  over  and 
above  the.  value  of  the  fish  taken  or  destroyed  (if  any,)  such  sum  of  rob- 
ney,  not  exceeding  five  pounds,  as  to  the  justice  shall  seem  meet :  provid- 
ed always,  that  nothing  herein-before  contained  shall  extend  to  apy  per- 
son angling  in  the  day-time ;  but  if  any  person  shall  by  angling  in  the 
day-time  unlawfully  and  wilfully  take  or  destroy,  or  attempt  to  take  or  de* 
stroy  any  fish  in  any  such  water  as  first  mentioned,  he  shall,  on  conviction 
before  a  justice  of  the  peace,  forfeit  and  pay  any  such  sum  not  exceeding 
five  pounds ;  and  if  in  any  such  water  as  last-mentioned,  he  shall,  on  the 
like  conviction,  forfeit  and  pay  any  sum  not  exceeding  two  pounds,  as  to 
the  justice  shall  seem  meet ;  and  if  the  boundary  of  any  parish,  town- 
ship  or  vill  shall  happen  to  be  in  or  by  the  side  of  any  such  water  as  is 
herein-before  mentioned,  it  shall  be  sufiicient  to  prove  that  the  offence  was 
committed  either  in  the  parish,  township,  or  vill  named  in  the  indictment 
or  information,  or  in  any  parish,  township,  or  vill  adjoining  thereto." 

On  an  indictment  under  the  above  section,  the  taking  of  the  fish  need 
not  be  such  a  taking  as  would  be  necessary  to  constitute  larceny.  See 
Glover's  case,  R.  and  R.  269  (a). 

The  words  "  adjoining"  any  dwelling-house,  import  actual  contact,  and, 
therefore,  ground  separated  from  a  house  by  a  narrow  walk  and  paling, 
wall,  or  gate,  is  not  within  their  meaning.  Hodges'  case,  M.  and  M. 
341  (6). 

And  by  s.  35,  ^'  if  any  person  shall  at  any  time  be  found  fbhing, 
against  the  provisions  of  this  act,  it  shall  be  lawful  for  the  owner  of  the 
ground,  water,  or  fishery  where  such  offender  shall  be  so  found,  his  ser- 

(«)  1  Eng.  C.  C.  269.    (b)  Eng.  Com.  L.  Rep.  xxii.  330. 
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vants,  or  any  person  aathorked  by  him,  to  denoand  from  such  ofieDder 
any  rods,  lines,  hooks,  nets,  or  other  implements  for  taking  or  destroying 
fish,  which  shall  then  be  in  his  possession,  and  in  case  such  offender  shall 
not  immediately  deliver  up  the  same,  to  seize  and  take  the  same  from  him 
for  the  use  of  such  owner :  provided  always,  that  any  person  anglbg  in 
the  day-time,  again^  the  provisions  of  this  act,  from  whom  any  imple- 
ments used  by  anglers  shall  be  taken,  or  by  whom  tlte  same  shall  be  deliv- 
ered  up  as  aforesaid,  shall  by  the  taking  or  delivering  thereof  be  exempt- 
ed from  the  payment  of  any  damages  or  penalty  for  such  angling." 
[  *43I  ]     *And  by  s.  36,  "  if  any  person  shall  steal  any  oysters  or  oyster 
brood  from  any  oyster  bed,  laying,  or  fishery,  being  the  property  of  any 
other  person,  and  sufficiently  marked  out  or  known  as  such,  every  such 
offender  shall  be  deemed  guilty  of  larceny,  and,  being  convicted  thereof, 
shall   be  punished  accordingly  ;  and  if  any  person   shall  unlawfully  and 
wilfully  use  any  dredge,  or  any  net,   instrument,  or  engine  whatsoever^ 
within  the  limits  of  any  such  oyster  fishery,  for  the  purpose  of  taking  oys- 
ters or  oyster  brood,  although  none  shall  be  actually  taken,  or  shall  with 
any  net,  instrument,  or  engine,  drag  upon  the  ground  or  soil  of  any  such 
fidiery,  every  such  person  shall  be  guilty  of  a  misdemeanor,  &c«,  and  it 
shall  be  sufiicient  in  any  indictment  or  information  to  describe  either  by 
name  or  otherwise,  the  bed,  laying,  or  fishery,  in  which  any  of  the  said 
offences  shall  have  been  committed,  without  stating  the  same  to  be  in  any 
particular  parish,  township,  or  vill :  provided  always,  that  nothing  therein 
contained,  shall  prevent  any  person  from  catching  or  fishing  for  any  float* 
ing  fish  within  the  limits  of  any  oyster  fishery,  with  any  net,  instrument, 
or  engine,  adapted  for  taking  floating  fish  only." 

As  to  destroying  the  dams  of  fish  ponds,  be,   see  title  Malicious  Jh- 
Juries. 
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Offence  at  common  law.]  It  seems  that  entering  with  such  force  and 
violence  into  lands  or  tenements,  as  to  exceed  a  bare  trespass,  was  an  of- 
fence indictable  at  common  law.  *  Wilson's  case,  8  T.  R.  357 ;  1  Russell, 
283.  But  against  this  offence  provision  has  been  made  by  various  stat- 
utes (1). 


(t)  For  American  decisions  upon  this  subject,  see  1  Russell   C.  anil  M.  283,  book  3,  ch. 
29,  m  notis. 
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Offence  by  etaiuie.]  The  first  enactment  against  forcible  entries  is  that 
of  5  Rich.  2,  c.  8,  which  merely  forbids  them. 

*By  the  15  Rich.  2,  c.  2,  it  is  accorded  and  assented,  that  the  f  *432  ] 
ordinances  and  statutes,  made  and  not  repealed,  of  them  that  make  en- 
tries with  strong  hand  into  lands  and  tenements,  or  other  possessions  what- 
soever, and  them  hold  with  force,  and  also  of  those  that  make  insurrec- 
tions, or  great  ridings,  riots,  routs,  or  assemblies,  in  disturbance  of  the 
peace,  or  of  the  common  law,  or  in  affray  of  the  people,  shall  be  holden 
and  kept,  and  fully  executed,  joined  to  the  same  that  at  all  times  that  such 
forcible  entry  shall  be  made,  and  complaint  thereof  cometh  to  the  justices 
of  the  peace,  or  to  any  of  them,  that  the  same  justices  or  justice  take  suf- 
ficient power  of  the  county,  and  go  to  the  place  where  such  force  is  made, 
and  if  they  find  any  that  hold  such  place  forcibly  after  such  entry  made, 
they  shall  be  taken  and  put  in  the  next  gaol,  there  to  abide  convict  by  the 
record  of  the  same  justices  or  justice,  until  they  have  made  fine  and  ran- 
som to  the  king. 

This  statute  was  followed  by  that  of  6  Hen.  6,-0.  9,  which  after  recit- 
ing the  15  Rich.  2,  c.  2,  enacts,  for  that  the  said  statute  doth  not  extend 
to  entries  in  tenements  in  peaceable  manner,  and  after  holden  with  force, 
nor  if  the  persons  which  enter  with  force  into  lands  and  tenements  be 
removed  and  voided  before  the  coming  of  the  said  justices  or  justice,  as 
before,  nor  any  pain  ordained,  if  the  sheriff  do  not  obey  the  command- 
raenta  and  precepts  of  the  said  justices,  for  to  execute  the  said  ordinances, 
many  wrongful  and  forcible  entries  be  daily  made  in  lands  and  tenements, 
by  such  as  have  no  right,  and  also  divers  gifts,  feoffments,  and  discontinu- 
ances, sometimes  made  to  lords,  and  other  puissant  persons,  and  extor- 
tioners, within  the  said  counties  where  they  be  conversant,  to  have  main- 
tenance, and  sometimes  to  such  persons  as  be  unknown  to  them  so  put 
out,  to  the  intent  to  delay  and  defraud  such  rightful  possessors  of  their 
right  and  recovery  for  ever,  to  the  final  disherison  of  divers  of  the  king's 
faithful  liege  people,  and  likely  daily  to  increase,  if  due  remedy  be  not 
provided  in  this  behalf ;  enacts,  that  from  henceforth,  where  any  doth 
make  any  forcible  entry  on  lands  and  tenements,  or  other  possessions,  or 
them  hold  forcibly,  after  complaint  thereof  made  within  the  same  county, 
where  such  entry  is  made,  to  the  justices  of  peace,  or  to  one  of  them,  by 
the  party  grieved,  that  the  justices  or  justice  so  warned,  within  a  conve- 
nient time,  shall  cause,  or  one  of  them  shall  cause,  the  said  statutes  duly 
to  be  executed,  and  that  at  the  costs  of  the  party  so  grieved.  (See  Wil- 
son's case,  post,  p.  435.) 

By  section  10  of  this  statute,  the  justices  are  directed  to  re-seize  the 
lancls  or  tenements  entered  upon,  and  to  put  the  party  put  out  into  full 
possession  of  the  same.  But  it  is  provided,  that  they  who  keep  their  pos* 
session  with  force,  in  any  lands  and  tenements  whereof  they  or  their  an- 
cestors, or  they  whose  estate  they  have  continued  their  possession  in  the 
same,  for  three  years  or  more,  be  not  endamaged  by  the  statute.  This 
proviso  is  enforced  by  the  31  Eliz.  c»  11,  s.  3,  which  declares^  that  no  res- 
titution shall  be  made,  if  the  person  in&icted  has  had  the  Occupation  or 
been  in  quiet  possession  for  the  spaee  of  three  whole  years  together,  i^ext 
^before  the  day  of  the  indictment  found,  and  his  estate  therein  [  *433  ] 
not  ended  or  determined. 

In  order  to  extend  the  remedy  for  forcible  entries  upon  other  estates 
than  those  of  freehold,  it  was,  by  21   Jac.  I,  c.  15,  enacted,  *^  that  such 
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judges,  justices,  or  justices  of  the  peace,  as,  by  reason  of  ahjr  act  6r  ifcts 
of  parliament  now  in  force  arc  authorised  and  enabled,  upon  inquirjt,  to 
give  restitution  of  possession  unto  tenants  of  any  estate  of  freehold,  of 
iheir  lands  or  tenements  which  shall  be  entered  upon  with  force,  6r  froaS 
them  withholden  by  force,  sliall  by  reason  of  this  present  act  havift  the 
like  and  the  same  authority  and  ability  from  henceforth,  (upon  indictm'Gnt 
Kf(  such  forcible  entries,  or  forcible  withholding  before  them  duly  found,) 
tjO  give  like  restitution  of  possession  unto  tenants  for  term  of  years,  ten- 
apts  by  copy  of  court  roll,  guardians  by  knight's  service,  tenants  by  elegit^ 
statute-merchant,  and  slaple,  of  lands  or  tenements  by  them  so  holden,- 
which  shall  be  entered  upon  by  force,  or  holden  from  them  by  force." 
.  Upon  a  prosecution  under  these  statutes,  the  prosecutor  must  prov^-J-J, 
the  entry  or  detainer;  2,  that,  it  was  forcible;  3,  the  possession  bpori 
which  the  entry  was  made ;  and  4,  that  it  was  made  by  the  defeitdtfnt 

Proof  qf  the  entry,]     A  forcible  entry  or  detainer  is  committM  by  tio- 

iently  takjng  or  keeping  possession  of  lands  or  tenements,  by  !n^nal!es, 
br^ce,  find  arms,  and  without  the  authority  of  law.  A  Bl.  Com.  148;  If 
fQ)is|  be  accompanied  with  some  circumstances  of  actual  vlolfehfce  dr  tter- 
|ar,  and  therefore  an  entry,  which  has  no  other  force  than  such  a^  ilr  ffn- 
plied  by  law  in  every  trespass,  is  not  within  the  statutes.  Hawk.  P.  C; 
b.  ^,  c.  64,  s.  25.  The  entry  may  be  violent,  not  only  in  respett  to  vid- 
l^npe  actually  done  to  the  person  of  a  man,  as  by  beating  him,  if  fie  re- 
fuse to .  relinquish  possession,  but  also  in  respect  to  any  other  kiiid  6f 
yjplepce  in  the  entry,  as  by  breaking  open  the  doors  of  a  house,  whether 
any  .person  be  within  or  not,  especially  if  it  be  a  dwelling-house,  and  per- 
haps by  Qcts  of  outrage  after  the  entry,  as  by  carrying  away  thfe  pirty'i 
goods.     Ibid.  s.  26.     See  3  Burr.  1702.  (n.) 

$ut  if  a  person,  who  pretends  a  title  to  lands,  barely  goes  ov^r  thein, 
either  with  or  without  a  great  number  of  attendants,  armed  or  unarmed; 

S*  1  hu  way  to  the  church  or  market,  or  for  sUch  like  purposes,  witKbut 
oing  any  act  which  expressly  or  impliedly  amounts  to  a  clairh  to  such 
I^.ds,..this  is  not  an  entry  within  the  meaning  of  the  'statutes.  Hki^k. 
p.  C.  b.  1,  c.  64,  s.  20.  Drawing  a  latch  and  ientering  a  hbube  is  itaid  hoi 
to^bea  forcible  entry,  according  to  the  belter  opinion.  Id.  s.  26 ;  Bhc. 
A6.  Forcible  Entry,  (B.)  1  Russell,  688. 

Proof  of  the  force  and  violence.]  Where  the  party,  feither  by  frts  66- 
l^yiof  or  speech,  at  the  time  of  his  entry,  gives  those  who  are  ih  pb^ 
uio^n  ju^f  cause  to  fear  that  he  will  do  them  some  bodily  hurt,  if  Aey 
IP^J  ^^  ^9^  8*^®  w^y  ^^  ^™>  f^**s  entry  is  esteemed  forcible,  ♦iWiWhcr 
|i^j6|iU9e  the  terror  by  carrying  with  him  such  an  unusual  nuYnber  of  i»er- 
va^ts^  or  by  arminjg  himself  in  such  a  manner  as  plainly  to  intimisite  a  d'e- 
Hfm  to  t!»jack  his  pre tenisions  by  force,  or  by  actually  threatening  to  kill-, 
{9§PV  A^  b<^^^  those  who  continue  in  possession,  or  by  'Hn'akibg  usb  of  fe^- 
we^iops  which  ptainl^  in^P^J.  &  purpose  of  using  force  against  tbdefe  Who 
m^e  resistance.  Hawk.  P.  C.  b.  1,  c.  64,  s.  27.  But  it  seems  tMrt  nb 
entnr  is  to  be  juijged  forcible  from  any  threatening  to  'spbfl  ani6tii^r'8 
goods,  or  to  destroy  his  cattle,  or  to  do  him  any  simifar  d^majge,  wIVfeh  is 
nGd^mrsofia^l  ,.Id.  s.  28 ;  sed  vide  ante,  p.  433. 

Jit  u^ot  necessary  tliat  there  should  be  any  one  assaulted  to  c^stitute 
&  lorc^Te  entry  ;  for,  if  persons  take  or  kdep  posseski6'n  of  bither  housfa  t6h- 
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htiid,  witfi  such  numbers  of  persons  and  show  of  force  as  are  calculated 
to  deter  ihe  rightful  owner  from  sending  them  away,  and  resuming  hi& 
^rwDi  possession,  that  is  sufficient  in  point  of  law  to  constitute  a  forcible 
entry,  or  a  forcible  detainer.  Per  Abbott,  C.  J.,  Milner  v,  Maclean,.  2  C. 
And  P.  18(a).  An  indictment  for  a  forcible  entry  cannot  be  supported 
by  evidence  of  a  mere  trespass,  but  there  must  be  proof  of  such  force,  or 
ct  le&st  such  kind  of  force,  as  is  calculated  to  prevent  any  resistance. 
Pe^  Lord  Tenterden,  C.  J.,  Eliza  Smyth's  case,  5  C.  and  P.  201  (6). 

Frditf  that  the  detainer  wa9  forcible.]  The  same  circumstances  of 
ftolence  6t  terror  which  make  an  entry  forcible  will  make  a  detainer  forci^ 
ble  iUso  ;  therefore,  whoever  keeps  in  his  house  an  unusual  number  of 
j»e6pld,  or  unusual  weapons,  or  threatens  to  do  some  bodily  hurt  to  the 
former  possessor,  if  be  return,  shall  be  adjudged  guilty  of  a  forcible  de- 
tainer, though  no  attempt  is  made  to  re-enter  ;  so  also,  it  is  said,  if  be 
place  men  at  a  distance  from  the  house,  to  assault  any  one  who  shall  at- 
tempt to  make  an  entry ;  but  barely  refusing  to  go  out  of  a  house,  and 
continuing  therein  in  despite  of  another,  is  not  a  forcible  detainer.  Hawk* 
P;  G.  b.  1,  o,  64,  8.  30.  So  where  a  lessee  at  the  end  of  his  term,  keeps 
inAa  in  his  house  to  prevent  the  entry  of  the  lessor,  or  a  lessee  at  wiU  re- 
tains possession  with  force,  after  the  determination  of  the  will ;  these  are 
forcible  detainers.     Com.  Dig.  Fore.  Det.  (B.  1.) 

The  statute  15  Ric.  2,  only  gave  a  remedy  in  cases  of  forcible  detainer, 
#biTe  there  had  been  a  previous  forcible  entry ;  but  the  statute  8  Hen.  6, 
e.  9,  gives  a  remedy  for  forcible  detainer  after  a  previous  unlawful  entry ; 
for  tte  entry  may  be  unlawful  (hough  not  forcible.  Oakley's  case,  4  B. 
and  Ad.  307  (c).  But  it  does  not  hence  follow  that  the  statute  8  Hen.  6, 
dbeli  not  apply  to  the  case  of  a  tenant  at  will  or  for  years,  holding  over 
^er  the  will  is  determined,  or  the  term  expired ;  because  the  continuance 
ih  ptMs^ssioU  afterwards  may  amount,  in  judgment  of  law,  to  a  new  entry. 
Pisr  Parke,  J.,  Id.  p.  312,  citing  Hawk.  P.  C.  b.  1,  c-  64,  s.  34. 

A  Y^onviction  for  a  forciUe  detainer  is  bad,  if  it  only  state  that  the  pro- 
secutor complained  to  the  justices  of  an  entry  and  unlawful  expulsion  and 
forcible  detainer,  and  that  they  personally  came  and  found  the  defendant 
fo^eibly  deuiining  the  premises,  whereupon  they  ^convict  him,  [  ^436  ] 
&Ci  For  the  justices  cannot  know  by  their  view  without  evidence  that 
tfrd  detainer  was  unlawful,  or  that  there  had  been  an  unlawful  entry. 
SMIbte-,  that  thfe  conviction  ought  to  show  that  the  defendant  was  sum- 
HiotitAy  Or  liad  otherwise  an  opportunity  to  defend  hiipself.  *Iield  also 
that  the  coott  was  bound  to  award  a  re-restiiution,  as  ^a  consequence  of 
^pnMiffhg  the  tonvittion  without  inquiring  into  the  legal  or  equitable  claims 
<^  the  res|>ective  parties.     Wilson's  case,  3  A.  and  &  817  (d). 

freofi^the  possession  upon  which  the  entty  was  made.]  With  re- 
gfavd  to  the  kind  of  entry,  in  respect  of  which  a  person  may  be  guilty  of  a 
ferH^te  entry,  it  is  said  by  Hawkins  to  be  a  general  rule,  that  a  peraon 
may  be  indicted  for  a  forcible  entry  into  such  incorporeal  hereditaments, 
for  Which  a  writ  of  entry  will  lie  either  at  common  law,  as  for  rent,  or  by 
Mtttoite,  as  for  tithes  ;  but  that  there  is  no  good  authority  that  such  an  in- 

dictlMfnt  will  tie  for  a  common  or  an  office.     So  no  -violence  offerec^in  re* 

'  •  -  -  ■  ■  -  .  .  ■   - 

(«)  Bag.  Com.  L.  Rep.  zii.  G.    (b)  Id.  zkIv.  279.    (c)  Id.  jlxiv.  61.    (d)  Id>xzz.  329. 
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spcct  of  a  way  or  other  easement,  will  make  a  forcible  entry.  Hawk.  P.C. 
b.  1,  €.  64,  8.  31.  Nor  can  a  person  be  convicted  under  the  15  B-ic.  2, 
of  a  detainer  of  any  tenements,  into  which  he  could  not  have  made  a 
forcible  entry.     Ibid. 

It  is  said  by  Hawkins,  that  it  seems  clear  that  no  one  can  come  within 
the  intention  of  the  statutes,  by  any  force  whatsoever  done  by  him,  on  en- 
tering into  a  tenement  whereof  he  himself  had  the  sole  and  lawful  posses^ 
sioo,  both  at  and  before  the  time  of  such  entry  ;  as  by  breaking  open  the 
door  of  his  own  dwelling-house,  or  of  a  castle,  which  is  his  own  inheri- 
tance, but  forcibly  detained  from  him  by  one  who  claims  the  bare  custody 
of  it ;  or  by  forcibly  entering  into  the  land  of  his  own  tenant  at  will.  The 
learned  writer  has  added  a  *'  sed  quare*'  to  this  passage,  and  Lord  Ken^ 
yon  has  observed  that  perhaps  some  doubt  may  hereafter  arise  respecting 
what  M  r. Serjeant  Hawkins  says,  that  at  common  law  the  party  may  enter 
with  force  into  that  to  which  he  has  a  legal  title.  Wilson's  case,  8  T.  R. 
861. 

The  possession  of  a  joint  tenant,  or  tenant  in  common,  is  such  a  pos- 
session as  may  be  the  subject  of  a  forcible  entry  or  detainer  by  his  co-ten- 
ant, for  though  the  entry  of  the  latter  be  lawful  per  mieetper  tout,  so  that 
he  cannot  in  any  case  be  punished  for  it  in  an  action  of  trespass,  yet  the 
lawfulness  of  the  entry  is  no  excuse  for  the  violence.  Huwk.  P.  C.  b.  1> 
c  64,  s.  33. 

Upon  an  indictment  founded  on  the  8  Hen.  6,  it  mast  be  shown  that 
the  entry  was  upon  a  freehold ;  and  if  founded  on  the  21  Jac.  I,  that  it 
was  upon  a  leasehold,  d^c,  according  to  that  statute.  Wannop's  case, 
Sayer,  142.  On  a  prosecution  for  a  forcible  entry  on  the  possession  of  a 
lessee  for  years,  it  is  sufficient  to  prove  that  such  lessee  was  possessed^ 
although  the  indictment  allege  that  the  premises  were  h\sfreehold.  Lloyd's 
case,  Cald.  415.  Proof  that  the  party  holds  colorably,  as  a  freeholder  or 
leaseholder,  will  suffice,  for  the  Court  will  not,  on  the  trial,  enter  into  the 
[  *436  ]  validity  of  *an  adverse  claim,  which  the  party  ought  to  assert  by 
action  and  not  by  force.  Per  Vaughan,  B.,  Williams's  case,  Talf.  Dick. 
Sess.  239. 

Proof  that  the  offence  was  committed  by  the  defendant.]  This  offence 
may  be  committed  by  one  person  as  well  as  by  several.  Hawk.  P.  C.  b. 
1,  c.  B4,  s.  29.  All  who  accompany  a  man  when  he  makes  a  forcible  en- 
try, will  be  adjudged  to  enter  with  him,  wtiether  they  actually  come  upon 
the  land  or  not.  Id.  s.  22.  So  also  will  those  who,  having  an  estate  in 
land  by  a  defensible  title,  continue  by  force  in  possession,  after  a  claim 
made  by  one  who  has  a  right  of  entry.  Id.  s.  23.  But  where  several 
come  in  company  with  one  who  has  a  right  to  enter,  and  one  of  the  com- 
pany makes  a  forcible  entry,  that  is  not  a  forcible  entry  in  the  others.  3 
Bac-  Ab.  Forcible  Entry  (B.).  And  a  person  who  barely  agrees  to  a 
forcible  entry  made  to  his  use,  without  his  knowledge  or  privity,  is  not 
within  the  statutes,  because  he  no  way  concurred  in,  or  promoted  the  force. 
Hawk.  P.  C.  b.  1,  c.  64,  s- 24. 

An  infant  or  feme-covert  may  he  guilty  of  a  forcible  entry,  for  actual 
violence  done  by  such  party  in  person ;  but  not  for  violence  done  by  others 
at  their  command,  for  such  command  is  void.  A  feme-covert,  it  is  said, 
may  be  imprisoned  for  such  offence,  though  not  an  infant,  because  he  shall 
not  be  aubject  to  corporeal  punishment,  by  force  of  the  general  words  of 
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any  statute  in  which  he  is  not  expressly  nanied*  Hawk.  P.  C.  b.  1,  c.64, 
8*  35.  A  feme-covert  may  be  guilty  of  a  forcible  entry,  by  entering  with 
violence  into  her  husband's  house.  Eliza  Smyth's  case,  5  C.  and  P. 
201  (a). 

•  Award  of  resiUuiion.]  The  court  in  which  the  indictment  is  found, 
or  the  Court  of  King's  Bench  upon  the  removal  thither  of  the  indictment 
by  C^riiorari,  has  power  on  the  conviction  of  the  defendant,  to  award  res- 
titutioQ  to  the  party  upon  whose  possession  the  entry  has  been  made. 
Hawk.  P.  C.  b.  I,  c.  64,  s.  49,  50,  51.  Though  by  the  provisoes  in 
the  statutes  of  Hen.  6,  and  James  1,  the  defendants  may  set  up  a  pos- 
session for  three  years  to  stay  the  award  of  restitution.  Id.  s.  53.  A  su- 
persedeas of  the  award  of  restitution  may  be  granted  by  the  same  Court 
that  made  the  award.  Id.  s.  61.  And  a  re-restitution  may  be  awarded 
by  the  King's  Bench.     Id.  s.  66.     See  Wilson's  case,  ante^  p.  435. 

Before  conviction  it  is  in  the  discretion  of  the  judge  of  assize  to  award 
a  restitution  or  not,  although  a  true  bill  has  been  found  by  the  grand  jury 
for  a  forcible  entry.     Harland's  case,  2  Lew.  C.  C.  170. 

WUneasea]  The  tenant  of  the  premises  is  not  a  competent  witness. 
Williams's  case,  9  B.  and  C.  549  (b) ;  Beavan's  case,  Ry.  and  Moo. 
342  (c),  ante,  p.  130. 


♦FORESTALLING,  &c.  [  •437  \ 

The  offence  of  forestalling,  with  which  may  likewise  be  considered 
those  of  engrossing  and  regrating,  is  defined  to  be  every  practice  or  de- 
vice, by  acty  conspiracy,  words,  or  news,  to  enhance  the  price  of  victuals, 
or  other  merchandize.  3  Inst.  196;  3  Bac.  Ab.  261  ;  1  Russ.  169.  All 
endeavors  whatever  to  enhance  the'  common  price  of  any  merchandize^ 
and  all  kinds  of  practice  which  have  an  apparent  tendency  thereto,  whe- 
ther by  spreading  false  rumors,  or  by  buying  things  in  a  market  before  the 
accustomed  hour,  are  offences  at  common  law,  and  come  under.the  gene- 
ral notion  of  forestalling,  which  includes  all  kind  of  offences  of  this  na- 
ture. Hawk.  P.  C.  b.  1,  c.  SO,  s.  1.  These  offences  were  prohibited  by 
several  old  statutes,  but  those  acts  were  repealed  by  the  12  Geo.  3,  c.  71 ; 
leaving  the  offences  as  they  stood  at  common  law,  and  punishable  by  fine 
or  imprisonment,  or  both. 

In  modern  times  prosecutions  have  seldom  been  instituted  for  any  of 
these  offences ;  but  in  the  following  case  an  information  for  enhancing 
the  price  of  hops  was  sustained.  The  defendant  was  charged  in  the  first 
count  with  spread'mg  false  rumors,  with  intent  to  enhance  the  price  of 
hops,  in  the  hearing  of  hop-planters,  dealers,  and  others,  that  the  stock  of 
hops  was  nearly  exhausted,  and  that  there  would  be  a  scarcity  of  hops^ 
i&c,  with  intent  to  induce  them  not  to  bring  their  hops  to  market  for  sale, 
and  thereby  greatly  to  enhance  the  price.  It  appeared  that  the  defendant 
having  a  stock  of  hops  on  hand,  declared  to  the  sellers  that  they  were  too 
cheap,  and  to  the  planters  that,  they  had  not  a  fair  price  for  their  hops, 


(a)  Bug.  Com.  L.  Rep.  xxtv.  S279.    {h)  Id.  xyn.  440.    {e)  Id.  zzi.  496; 
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and  eontracled  for  one-fifth  of  the  produce  of  Worcestersliire  wd  Hert- 
fordshire, where  he  had  a  stock  in  hand,  and  admiUed  that  he  did  nQl 
want  -  to  purchase.  The  defendant  being  convicted,  moved  in  arre9taf 
judgment,  but  the  Court  refused  the  motion.     Waddington's  case,  1  Eaat, 

143. 

Upon  a  prosecution  for  an  offence  of  this  nature,  the  prosecutor  iQUSt 

prove,  (st,  the  act  of '  forestalling,  regrating,  &c. ;  and  2dly,  the  object 
'With  which  that  act  was  done.     It  must  appear  that  he   has  made  his 

purchases,  not 'in  the  fair  course  of  dealing,  with  a  view  of  afterw^^rds 
*  dispersing  the  goods  in  proportion    to  the  wants  and  conveniences  of  the 

THiblic,  but  with  a  view  to  enhance  the  price  of  the  commodity,,  and  tp 

deprive  the  people  of   their  ordinary  subsistence,  or  compel   them  to 

purchase  it  at  an  exorbitant  price.     Per  Lord  Kenyany  Waddington's  ca^e, 

1  East,  143. 
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In  the  name  of  the  party — ^assuming 

the-name  of  a  person  in  existence 

Fwty  foiging  having  the  same 
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Fictitious  name         ... 

Assumed  and  borne  by  the  party 

forcing 

Proof  of  the  false  making — with  regard 
"td  Ihe  apparent  validity  of  the  matter 

Ibned 

Dobstantial  resemblance  to  true  in- 

'stmment 

CaMs  of  iion^reaeaiblance 
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■Proof  of  identity  of  the  party  whose  name 
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Proof  of  guilty  knowledge     ...  467 
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land      - 468 
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Proof  of  forging  orders  or  war- 
rants,  &e.      -  -        -  476 

Forging  receipts       ....  ^| 
Forgeries  relating  to  the  public  funds      -  486 

False  entries  in  books  of  bank 
and  transfer  in  false  names    - 

Pro9f  of  forginff  transfer  of  stocky 
and  power  of  attorney  to  trans- 
fer -        -        -        . 

Proof  of  personating  owner,  and 
endeavoring  to  transfer  stock  - 

Proof  of  forging  attestation   to 
power  of  attorney,  or  tranafer 
of  stock         -        -        •        -.468 
[  MSO  ]    "Proof  of  clerks  in    the   Bank'    ' 
making  out  &lae  dividend  \ 
rants      .... 

Proof  of  forging  exchequer  bills, 
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to  bulk  notes       .... 
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Proof  of  making  or  having 
moulds,  &o.  ... 

Proviso  as  to  paper  used  for  bills 
of  exchange,  &c.  - 

Proof  of  engraving  any  bank 
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Proof  of  engraving  any   word, 
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Proof  of  making,  &c.,  mould  for 
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Proof  of  engraving  bill  of  ex- 
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Under  the  present  head  will  first  be  stated,  the  law  of  forgeryi  as  it 
regards  all  forged  instruments^  with  tbe  general  proofs  necessary  to  estab- 
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lisb  the  act  of  forging,  uttering,  &c.  The  evidence  required  to  prove 
the  forgery  of  particular  documents,  both  private  and  public,  will  then  be 
given. 

Forgery  at  common  law.]  At  common  law  the  oiTence  of  forgery  was 
punishable  as  a  misdemeanor.  It  is  defined  by  Sir  fV.  Blackstone  as 
'*  the  fraudulent  making  or  alteration  of  a  writing  to  the  prejudice  of  an- 
other man's  right ;"  4  Com.  247  ;  and  by  Mr.  East,  as  "  a  false  making, 
a  making  malo  animo^  of  any  written  instrument  for  the  purpose  of  fraud 
and  deceit."     2  East,  P.  C.  852. 

With  regard  to  the  nature  of  the  instruments  or  writings,  the  forging 
of  which  is  punishable  at  common  law,  it  has  been  held  that  the  falsifica- 
tion of  records  and  other  matters  of  a  public  nature  is  a  misdemeanor,  as 
a  privy  seal ;  I  Roll.  Ab.  68 ;  a  license  from  the  Barons  of  the  Exchequer 
to  compound  debts;  Id.  65 ;  Gregory  v.  Wilks,  2  Bulst.  137  ;  a  parish 
register ;  Hawk.  P.  C.  b.  1 ,  c.  70  ;  or  a  certificate  of  holy  orders,  or  any 
matter  of  record.  Hawk.  P.  C.  b.  1,  c.  70,  s.  9,  10.^  So  a  forged  letter, 
in  the  name  of  a  magistrate^  to  the  governor  of  a  gaol,  directing  the  dis- 
charge of  a  prisoner,  has  been  held  to  be  a  forgery.  Harris's  case,  6  C. 
and  P.  129  (a)  ;  1  Moody,  C.  C.  393  (6),  S.  C.  And  see  Fawcett's  case, 
2  East,  P.  C.  862,  post,  p.  440. 

So  with  regard  to  private  writings,  it  is  an  ofTence  at  common  law  to 
forge  a  deed  or  will.  Hawk.  P.  C.  b.  I,  c.  70,  s.  10.  And  though 
doubts  were  formerly  entertained  on  the  subject,  it  is  now  clear  that  forg- 
ing any  private  document,  with  a  fraudulent  intent,  and  whereby  another 
person  may  be  prejudiced,  is  within  the  rule  (1).  *Thus,  after  [  *440  ] 
much  debate,  it  was  held  that  forging  an  order  for  the  delivery  of  goods 
was  a  misdemeanor  at  common  law.  Ward's  case,  Str.  747 ;  2  Ld.  Raym. 
1461.  And  the  same  was  held  by  a  majority  of  the  judges,  with  rej^rd 
to  a  document  purporting  to  be  a  discharge  from  a  creditor  to  a  gaoler, 
directing  him  to  discharge  a  prisoner  in  his  custody.  Fawcett's  case,  2 
East,  P.  C.  862.  Ward's  case  is  considered  by  Mr.  East  to  have  settled 
the  rule,  that  the  counterfeiting  of  any  wrUing,  with  a  fraudulent  intent, 
whereby  another  may  be  prejudiced,  is  forgery  at  common  law.  2  East, 
P.  C.  861. 

Upon  an  indictment  for  forgery  at  common  law,  it  must  appear  in  the 
indictment  what  the  instrument  is,  in  respect  of  which  the  prisoner  is 
charged.  The  prisoner  was  indicted  for  forging  a  certain  paper  instru- 
ment in  the  words  and  figures  following : — 

'^Fol.  44,  4,  Sarum  public  weighing  engine,  July  27,  1802*  One  load 
of  coals  from  Mr.  Wilcox  to  Mr.  Webb. 


Ton. 

Cwt. 

Qrs. 

lb 

Gross     1 

11 

3 

0 

Tare      0 

6 

0 

0 

15         3         0 


Witness,  W.  Woht,  book-keeper." 


(1)  Ames'  case,  9  Greenl.  366.    Pennsylyama  v.  M'Kee,  Addis.  33. 
(a)  Eng.  Com.  L.  Rep,  zxv.  315.    (h)  2  Eng.  C.  C.  393. 
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With  intent  to  defraud  John  Webb.  It  appeared  that  the  prisoner  had 
altered  this  inatrumenty  so  as  to  render  the  prosecutor  liable  to  pay  more 
than  it  originally  expressed.  The  prisoner  being  convicted,  the  judges,  on 
a  case  reserved,  were  of  opinion  that  the  indictment  was  bad,  as  it  did 
not  state  what  the  instrument  was,  in  respect  of  which  the  forgery  was 
alleged  to  have  been  committed,  nor  how  the  party  signing  it  had  authori* 
ty  to  sign  it     Wilcoz's  case,  Russ,  und  Ry.  50. 

It  is  not  necessary  to  the  sustaining  an  indictment  for  forgery  at  cotoi- 
mon  law,  that  any  prejudice  should  in  fact  have  happened  by  reason  of 
the  fraud  (1).  Ward's  case,  Str.  747;  2  Ld.  Raym.  1461.  Nor  is  it 
necessary  that  there  should  be  any  publication  of  the  forged  instrument. 
2  Etfat,  P.  C.  855,  951,  1  Russell,  318. 

Proof  qf  thefaUe  making — ^tfi  the  name  of  the  pafiy^-^asiuming  th$ 
name  qf  a  person  in  exieience.]  The  most  usual  kind  of  forgery  is» 
where  the  party  assumes  the  name  and  character  of  a  person  actually  in 
existence,  and  by  means  of  the  credit  attached  thereto,  carries  his  fraud 
into  effect ;  as  in  the  following  case.  The  prisoner,  whose  name  was 
Hadfieid,  appeared  in  the  neighborhood  of  the  lakes  of  Cumberland, 
caUtng  himself  the' Hon.  Alexander  Augustus  Hope,  brother  of  the  Eari 
of  Hopetown,  and  in  that  name  imposed  upon  several  persons  in  the 
neighborhood.  During  bis  residence  near  the  lakes,  he  drew  a  bill  a|A>n 
a  gentleman  in  the  nei^borbood,  which  would  have  been  paid,  had  not 
[  *441  ]  the  prisoner  ^^been  detected.  For  this  foif;ery  he  was  indicted^ 
convicted,  and  executed.  Hadfield's  case,  6  Ev.  Stat.  580 ;  2  RusseHy 
027. 

The  adoption  of  a  fiilse  description  and  addition,  where  a  false  name 
it  not  assumed,  and  there  is  no  person  answering  the  description,  has  been 
beU  hot  to  be  forfery.     Webb's  case,  Russ.  and  Ry.  405  (a). 

Of  tkefnUe  makimg — in  the  name  of  the  party^^ariy  forging  Ami* 
ing  the  eame  name.]  A  man  may  be  guilty  of  forgery  by  the  fraudnknl 
H^ing  of  an  instmment,  though  in  his  own  name ;  as  if  be  makes  a 
feoBmeni  of  lands  to  J.  6.,  and  afterwards  a  deed  of  feoffment  of  the 
sieinie  lands  to  J.  D.,  of  a  date  prior  to  that  of  the  feoffment  to  J.  & 
Hawk.  P.  C.  b.  1 ,  c.  70,  s.  2.  And  the  offence,  it  is  said,  would  have 
been  the  same,  if  he  had  passed  only  an  equitable  interest  for  a  good  con* 
sideretion,  and  had  afterwards  by  such  a  subsequently  antedated  convey* 
ance  endeavored  to  avoid  it.  Id.  So  if  a  biU  of  exchange,  payable  to 
A.  B.  or  order,  come  to  the  hands  of  a  person  named  A.  B.  (not  the 
payee)  who  fraudulently  indorses  it  for  the  purpose  of  obtaining  the  mo* 
ney,  this  is  a  forgery  (2).  Mead  v.  Young,  4  T.  R.  28.  The  prisonei^ 
whose  name  was  Thomas  Browne,  was  charged  together  with  Matthias 
Parkes,  with  forging  a  promissory  note,  purporting  to  be  made  by  Thomas 
Browne.  It  appeared  that  the  prisoner  Browne  had  passed  the  note  in 
question  to  a  tradesman,  represc^nting  it  to  him  as  the  note  of  his  brother. 
The  note  was  dated  at  Roughton,  Salop,  and  was  made  payable  at  Thorn- 
ion  and  Co.,  bankers,  London.     It  was  proved  that  there  was  no  person  of 


(I)  ArnoM  p.  Gout,  6  Gill  A  Johns.  220. 
(j{)  People  V.  PMOock,  6  Cowen,  72. 

(a)  1  Eng  C  C.  496. 


\ 
\ 


that  iMune  and  ^teacription  reiidkig  at  RoughtMi,  an4  that  no  such  penoo 
kepi  an  aocount  at  Thornton  and  Co.'s.  It  waa  objected  for  ttiQ  prisoner 
Browne,  that  the  note  being  made  in  his  own  name,  cculd  not  be  a  for* 
gery  ;  but  the  judges  on  a  case  reserved,  held  thit  he  ha<l  been  properly 
eoavicted.  •  Oro$€^  J«,  in  delivering  their  opioioii,  said,  <'  The  prisoner,  at 
the  tioae  he  uttered  the  note,  did  not  utter  it  aA  his  own  note,  but  as  the 
note  of  his  brother,  of  the  same  name ;  but  there  is  no  brother  of  the 
prisoner  of  the  name  of  Thomas  Browne  existing,  and,  therefore,  this  is 
the  false  making  of  a  note  in  the  name  of  a  noa^xisting  person,  for  it  is 
equally  a  forgery,  whether  the  non-existing  person  be  described  as  bear* 
ing  the  name  of  the  person  uttering  the  note,  or  another  name*  Tlie  pri- 
soner, therefore,  although  his  name  is  Thomas  Browne,  having  uttered  the 
note,  describing  the  signature  as  the  name  of  another  person,  is  as  guilty 
of  having  uttered  a  forged  note,  as  if  he  had  uttered  a  note  on  whieb  any 
name  wimtever  bad  been  forged."  Parkea'  and  Browne's  ease,  9  Leach, 
775  ;  2  East,  P.  C,  963.  The  authority  of  this  case  has  been  doubted 
by  Mr.  Evans,  who  has  observed,  that  it  appears  to  rest  on  very  question- 
able prineiples,  and  in  opposition  to  it,  he  cites  the  following  case.  A  bill 
of  exchange  was  made  by  the  prisoner,  D.  Walker,  (a  pauper  at  Maocbea- 
ter).  It  was  dated  Liverpool,  signed  D.  Walker  and  Co.,  and  drawn  on 
Davayne's  and  Co^  London.  Similar  bills  had  been  before  drawn 
*io  the  same  manner,  and  regularly  paid,  though  the  drawer  was  [  *443  ] 
unknown  to  that  house.  Parkes'  and  Brown's  case,  atils,  p.  44l«  was  du 
ed ;  but  the  learned  judge  ruled,  that  there  was  not  evidence  sufficient  to 
go  to  the  jury.  Walker's  case,  coram  Chambre^  J.,  Lane.  6  Evan's  Stat. 
580.  In  support  of  his  opinion,  Mr.  Evans  refers  to  Hevey's  case,  I 
Leach,  229,  (vide  post,  p.  46$^,)  where  a  prisoner,  who  had  assumed  to  be 
the  real  indorser  of  the  bill,  was  held  not  to  be  guilty  of  forgery,  ther^ 
being  no  false  making ;  but  upon  this,  it  may  be  observed,  that  the  fact  of 
there  being  no  false  making  in  the  latter  case,  seems  to  distinguish  it  en- 
tirely from  Brown's  case,  and  to  prevent  its  being  considered  an  autbority 
against  that  decision.  An  eminent  writer  has  made  the  following  com- 
meats  apon  Brown's  case.  "  In  the  abstract  it  amounts  to  this,  that  a 
man  who  signs  his  own  name  to  a  note,  dated  at  a  place  where  he  doea 
not  reside,  .and  payable  at  a  banker's  where  he  has  no  money,  is  guilty  of 
forgery.  It  is  remarkable  that  the  jury  did  not  expressly  find  an  inten- 
tion on  the  part  of  the  prisoner,  at  the  time  of  the  making,  to  utter  it  aa 
the  note  of  a  third  person.  If  the  note  contained  a  mere  promise  to  pay 
(without  place  of  date  or  payment)  signed  by  the  prisoner,  and  was  after- 
wards uttered  by  him  as  the  note  of  another,  the  case  would  be  more 
doubtful.  See  also  R.  v.  Webb,  3  B.  and  B.  928  (a) ;"  2  Stark.  £v.  333, 
(n.)  2d  ed.  A  point  similar  to  that  upon  which  Brown's  case  turned,  oc- 
curred in  the  following  case,  but  was  not  decided.  The  prisoner,  Oeoiiga 
Haddocks,  was  charged  with  forging  the  following  indorsement  upon-  a 
biU:—   . 

<'  Per  pro.  for  Bob.  Falcon,  OeorgB  Maddocks.^' 

It  appeared  that  he  was  clerk  to  an  attorney,  and  had  authority  to  open 
letters,  receive  money,  and  to  do  what  was  necessary  in  case  a  writ  was 
wanted ;  but  he  had  no  autbority  to  indorse  a  bill.  The  bill  in  question 
was  sent  in  a  letter  to  the  prosecutor's  chambers,  where  the  letter  was 

(a)  Eng.  Com.  L.  Rep.  tu.  423. 
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opened  by  the  prisooer,  who  after  writing  upon  the  biH  the  imlorsement 
mentioned  above,  took  it  to  the  bank,  and  received  payment.  He  gave  a 
receipt, ''Received  for  R.  F.  (his  roaster's  real  name,)  G.  M/'  On  the 
following  day  he  wrote  to  his  master,  staling  he  had  taken  the  bill  for  ac* 
ceptancet  though  at  that  time  he  had  received  the  money.  He  then  ab- 
sconded. On  his  trial  he  said,  he  received  the  money  for  his  master's 
use,  and  did  not  intend  to  apply  it  otherwise.  The  judge  left  it  to  the 
jury  to  say,  whether  the  prisoner  meant  only  to  receive  the  money  for  hb 
master's  use,  and  acted  under  a  supposition,  in  the  situation  of  trust  in 
which  he  was  placed,  that  he  had  a  right  to  describe  himself  as  acting  by 
procuration,  or  whether  he  made  the  indorsement  and  received  tbemoney^ 
for  the  purpose  of  defrauding  the  prosecutor  or  the  bank.  The  jury  were 
of  opinion  that  it  was  for  the  py^pose  of  fraud,  and  referred  to  the  letter 
in  which  the  prisoner  spoke  of  having  taken  the  bill  for  aoc^tance ;  and 
found  him  guilty.  As  it  did  not  appear  that  the  prisoner  had  offered  to 
make  use  of  the  indorsement  to  transfer  the  bill  to  any  other  person,  or 
to  enable  himself  to  receive  the  contents  as  bearer  or  holder,  having  on 
the  contrary  given  the  receipt  in  his  own  name  for  the  use  of  his  master, 
[  *443  ]  ^  doubt  arose,  whether  the  indorsement  was  such  an  ''  indorse- 
ment" as  was  meant  by  the^  statute.  The  question,  whether,  under  the 
special  circumstances  of  his  conduct,  the  prisoner  ought  to  have  been 
acquitted,  or  whether  a  false  assertion  in  an  indorsement  that  the  prisoner 
has  a  procuration,  without  any  other  circumstance  of  falsehood  or  misrep'** 
resentatipn,  constitutes  a  forgery,  was  referred  to  the  judges,  but  no  opin-» 
ion  was  given,  the  prisoner  dying  in  prison.  Maddock's  case,  2  Russell, 
458. 

Proqfof  the  false  making — in  the  name  qftheparty-^fictitiaus  name.] 
Making  an  instrument  in  a  fictitious  name,  or  the  name  of  a  non«existing 
person,  is  equally  forgery,  as  making  it  in  the  name  of  an  existing  per- 
son (1).  2  East,  P.  C.  957  ;  2  Russell,  328.  The  prisoner  was  indicted 
under  stat.  2  Geo.  2,  c.  25,  for  uttering  a  forged  deed,  purporting  to  be  a 
power  of  attorney  from  Elizabeth  Tingle,  administratrix  of  Richard  Tin- 
gle, late  a  marine,  empowering  a  person  to  receive  prize  money  due  to  her. 
There  was  no  such  person  as  Elizabeth  Tingle.  The  prisoner  being  con- 
victed, a  doubt  was  entertained,  whether,  as  there  was  no  such  person  in 
existence  as  the  party  in  whose  name  the  deed  was  executed,  it  amounted 
to  forgery,  and  the  case  was  referred  to  the  judges,  when  eleven  of  them 
were  of  opinion,  that  the  case  was  within  the  meaning  and  the  letter  of 
tbe  act.  Lewis's  case.  Poster,  1 16.  In  a  case  which  occurred  a  few  years 
after  the  preceding,  where  a  prisoner  had  been  convicted  of  indorsing  a 
bill  of  exchange  in  a  fictitious  name,  the  judges,  on  a  reference  to  them, 
held  unanimously,  that  a  bill  of  exchange,  drawn  in  fictitious  names,  where 
there  were  no  sueh  persons  existidg  as  the  bill  imported,  was  a  forged  bill 
within  the  2  Geo.  2.  Wilks's  case,  2  East,  P.  C.  957.  The  aame  point 
was  decided  by  the  judges  in  Holland's  case,  1  Leach,  83  ;  2  East,  P.  C. 
968.  And  again  where  the  prisoner  had  forged  a  check  upon  a  banker 
in  the  name  of  a  fictitious  person,  the  judges  observed,  that  it  would  be  a 
yery  forced  construction  of  the  statute  to  say,  that  the  forgery  of  a  ficti- 


(1)  Riley's  coBC,  5  Rog«ni*8  Rec.  87.    Gotobed's  caw,  6  Id.  25.    U.  Statet  v.  Torner,  7 
Peten,  13SI.    See  Coinmoiiw«al(k  v.  BoyBtoii,2  Mau.  77. 
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twns  name,  with  intent  to  defraud,  was  not  within  it  Lockett's  case,  I 
Leach,  94 ;  9  East,  P.  C.  940.  So  if  a  person  write  an  acceptance  in  his 
own  name  to  represent  a  fictitious  firm,  with  intent  to  defraud,  it  is  a  forged 
acceptance ;  for  if  an  acceptance  represent  a  fictitious  firm,  it  is  the  same 
as  if  it  represented  a  fictitious  person.  Per  Bosanquet^  J.,  Rogers's  case, 
8  C.  and  P.  629  (a). 

It  is  not  necessary,  in  order  to  render  the  act  forgery,  that  the*  party 
should  gain  any  additional  credit  by  the  fictitious  name.  • 

The  prisoner  was  indicted  for  forging  an  indorsement  of  a  bill  of  ex- 
diange  in  the  name  of  John  WiUiams.  It  appeared  that  the  prisoner 
having  paid  away  the  bill,  the  holder  applied  to  a  banker  to  discount  it, 
which  he  refused  to  do,  unless  the  holder  would  put  his  name  upon  it. 
This  the  holder  declined  to  do,  but  said,  he  would  procure  the  person  from 
whom  he  received  it,  to  indorse  it.  He  according  applied  to  the  prisoner, 
who  immediately  indorsed  it,  '^  John  Williams,"  which  was  a  fictitious  name, 
and  the  bill  was  *discx)unted.  On  a  case  reserved,  tlie  judges  were  [  *444  ] 
unanimously  of  opinion,  that  this  was  forgery  within  the  statute ;  for  al- 
though the  fictitious  name  Was  not  necessary  for  the  prisoner's  obtaining 
the  money,  and  his  object  in  it,  probably,  was  only  to  conceal  the  hands 
through  which  the  bill  had  passed,  yet  it  was  a  fraud  both  upon  the  holder 
and  discounter,  as  the  one  lost  the  chance  of  tracing  the  bill,  and  the  other 
the  benefit  of  a  real  indorser.  Taft's  case,  1  Leach,  172 ;  2  East,  P.  C. 
959.  So  where  the  prisoner,  having  got  possession  of  a  bill  indorsed  in 
bknk,  gave  a  receipt  for  the  amount  in  a  fictitious  name,  being  indicted 
for  this  forgery,  it  was  objected,  thatjhe^gained^no  additional  credit  by  the 
name  he  assumed.  Being  convicted,  the  case  was  reserved  for  the  opinion 
of  the  judges,  who  (with  the  exception  of  Buller,  J.,  who  doubted,)  unan* 
imoasly  held  that  the  conviction  was  right.  They  said,  that  though  the 
prisoner  did  not  gain  any  additional  credit  by  signing  the  name  he  put  to 
the  receipt,  as  the  bill  was  not  payable  to  the  person  whose  name  was 
used,  but  indorsed  in  blank,  it  was  still  a  forgery,  for  it  was  done  with  in- 
tent to  defraud  the  true  owner  of  the  bill,  and  to  prevent  the  possibility  of 
tradng  the  person  by  whom  the  money  was  received.  Taylor's  case,  2 
East,  P.  C.  960 ;  1  Leach,  214. 

In  order  to  prove  that  the  name  ''  Samuel  Knight,  market-place,  Bir- 
mingham," was  fictitious,  the  prosecutor  was  called  and  stated,  that  he 
went  twice  to  Birmingham  to  make  inquiries,  and  inquired  at  a  bank  there, 
and  at  a  place  where  the  overseers  usually  met ;  arid  that  he  also  had 
made  enquiries  at  Nottingham,  without  success.  The  prosecutor  was  a 
stranger  in  both  these  towns.  It  was  objected  for  the  prisoner,  that  this 
evidence  was  not  sufficient ;  that  in  the  case  of  a  prosecution  at  the  in- 
stance of  King's  College,  in  order  to  prove  a  certain  name  fictitious,  the 
two-p^ny  postman  and  police  officer  of  the  district  were  called.  The 
judges  at  the  Old  Bailey  (Park  and  Parke,  J  J.  and  BoUand,  B.)  were  of 
opinion,  that  there  was  evidence,  though  not  satisfactory,  to  go  to  the  jury, 
not  being  the  usual  evidence  given  on  such  occasions,  but  that  it  was  for 
the  jury  to  say  whether  it  was  sufficient  The  jury  found  the  prisoner  not 
guilty.     King's  case,  5  C.  and  P.  123  (b). 

Upon  an  indictment  for  uttering  a  forged  check  upon  Jones,  Loyd  db 
Co.,  bankers,  purporting  to  be  diawn  by  G.  Andrews,  it  was  held  sufficient 
—  ii^i.'     I       ■  --..■  ■■,..        _...^  ,^ 
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pr%$na/aeis  evidence  of  the  drawer's  name  being  fictitious,  to  oaII  a  defk 
of  the  bankers,  who  stated,  that  no  person  of  that  name  kept  an  account 
witb^  or  had  any  right  to  draw  checks  on,  their  house.  Backler's  case, 
5  a  and  P.  119  (a).     Braunan's  case,  6  C.  and  P.  526  (6). 

Proof  of  the  false  making — in  the  name  of  the  party — JicUtioue 
name — assumed  and  borne  by  the  party  forging.]  •  The  circumstance 
that  the  party  making  the  forged  instrument  has  assumed,  and  been  knowa 
by  the  fictitious  name  in  which  it  is  executed,  for  some  time  before  the 
making,  will  not  prevent  its  being  a  forgery ;  there  being  no  distifMStion. 
whether  the  credit  was  given  to  the  person  of  the  |:Nrisoner,  or  the  name 
[  *445  ]  assumed  by  him.  On.  a  prosecution  for  forging  ^o  order  for  the 
payment  of  money,  it  appeared  that  the  prisoner  had  made  the  order  in  a 
fictitious  name^  and  the  prosecutor  stated,  that  he  k>oked  upon  it  to  be 
the  prisoner's  draft.  The  prisoner  being  convicted,  a  doubt  arose  upon 
tfae  point,  whether  the  prosecutor  had  given  credit  to  the  prisoner^  or  to 
the  drafl ;  but  the  judges  heki  the  conviction  right,  observing,  that  it  waa 
a  false  instmment,  and  not'  drawn  by  any  such  person  as  it  purported  t# 
be.     Sheppard's  case,  2  East,  P.  C.  967  ;  ]  Leach,  236. 

The  prisoner,  Elizabeth  Dunn,  was  indicted  for  forging  a  promissory 
note  as  the  maker.     The  note  was  subscribed, 

her 
Mary  X  Wallace, 
mark. 
It  was  payable  to  the  prosecutor,  a  prize  agent,   to  whom  the  prisoner  ap- 
plied in  the  characta-  of  executrix  of  John  Wallace,  a  deceased  seaman. 
The  prosecutor  having  advanced  her  the  sum  mentioned  in  the  note,  wrote 
the  body  of  it,  and  desired  her  to  sign  it,  asking  what  name  he  must>  write, 
over  her  mark*     She  replied,  Mary  Wallace^  and  the  prosecutor's  clerk 
put  his  name  as  a  witness.     The  prisoner  being  found  guilty,  a  case  was- 
rjeserved,  when  nine  of  the  judges  held  tiie  conviction  right..    Mr.  Justice 
Astoti  doubted,  upon  a  principle  not  now  maintainable,  that  to  constitute 
forgery  the. instrument  itself  must  be  false,  and  that  the  merely  assuming 
a  fictitious  name  to  it,  will  not  make  it  a  forgery.  •  Dunn's  case,  1  Leach, 
57 ;  2  East,  P.  C.  962. 

The  circumstances  in  the  following  case  were  somewhat  different,  and 
the  judges  were  divided  in  opinion ;  though  it  is  observed  by  Mr.  East,. 
(^  P.  C.  968,)  that  it  is  difficult  to  distinguish  it  from  the  for^;oing  case* 
The  prisoner,  John  Henry  Aickles^  was  indicted  for  forging  a  promissory 
note,  which  purported  to  be  made  by  John  Mason.     The  note,  which  was 
dated  l<8th  December,  1786,  was  offered  in  payment  by  the  payee,  Byron, 
on  the  9th  of  January,  1787.     Byron  being  asked  where  the  maker  lived, 
replied  at  No.  4,  Argyle*street,     On  a  reference  there  it  appeared  that, 
the  prisoner  had  taken  the  house  in  the  name  of  John  Mason,   and  was 
known  by  that  name.     His  name  was  in  fact  Aickles,  by  which  he  tiach 
been  known  up  to  1780.     Grose^  J.,  told  the  jury  that,  if  they  believed 
that  the  name  taken  by  the  prisoner  was  in  consequence  of  a  concerted 
scheme  between  him  and  Byron,  to  defraud  the  prosecutor,  they  would  be 
justified  in  finding  him  guilty ;  and  he  directed  them  to  find  whether  the 
prisoner  bad  ever  gone  by  the  name  of  John  Mason  before,  and  whether 

(a)  Eng.  Com.  L.  Rep.  zziv.  296.     (6)  W.  xxy.  422. 


he  hnA  asmimed  it  for  the  purpose  of  this  fraud.  The  jurj  foand  that  the 
prisoner  intended  to  deflraud  the  prosecutor,  and  that  he  assumed  the 
name  of  Mason  for  the  purposes  of  the  fraud  ;  that  he  had  never  gone  by 
that  name  before,  and  that  they  disbelieved  a  witness,  who  stated  that 
two  years  before  be  was  inquired  for,  and  known  by  that  name  at  the 
Briti^  Coffee-house.  The  prisoner  was  found  guilty  by  consent,  subject 
to  the  opinion  of  the  judges.  Chrose,  J.,  and  other  judges,  thought  the 
case  amounted  to  forgery.  There  was  an  apparent  design  to  defraud  in 
general,  *lind  the  jury  had  found  that  the  fictitious  name  was  [  *446  ] 
assumed  with  a  design  to  defraud.  Whether  there  was  a  person  of  that 
name  was  immaterial,  the  felony  consisting  in  the  intent  to  defraud.  A 
person  might  assume  a  feigned  name  and  make  a  draft  in  it,  and  yet  in- 
nocently, as  if  he  concealed  himself  to  avoid  arrest,  and  had  appointed 
bis  friend,  on  whom  he  drew,  to  pay  his  bill,  or  giving  notes,  took  care  to 
pay  them  wlien  due.  But  the  prisoner,  on  the  contrary,'  intended  to  de- 
fraud the  party  by  the  feigned  name,  by  making  the  note  under  a  disguise 
by  which,  after  he  left  the  place  of  concealment,  he  could  not  be  traced. 
There  was  nothing  to  distinguish  this  from  the  common  case  of  a  note 
made  in  the  name  of  a  man  who  does  not  exist.  The  judges  who  thought 
it  not  a  foi^ry,  proceeded  on  the  doubt  whether,  to  constitute  a  forgery, 
it  was  not  necessary  that  the  instrument  should  be«made  as  the  act  of 
another,  according  to  the  definition  of  Lord  Ck>ke^  whether  that  other 
existed  or  not ;  whereas  here  the  note  was  made  as  the  prisoner's  own, 
and  avowed  by  him  to  be  so ;  the  credit  was  given  to  the  person,  and  not 
to  the  name,  and  the  person  and  not  the  name  was  the  material  thing  to 
be  considered.  Upon  some  favorable  circumstances  appearing  in  the  case 
of  the  prisoner,  he  was  acquitted,  and  the  judges  never  came  to  any  final 
resolution  upon  the  case.  Aickles'  case,  2  East,  P.  C.  968 ;  1  Leach» 
488.  The  opinion  of  the  judges  who  held  the  conviction  of  the  prisoner 
right,  has  been  defended  by  several  writers  of  great  eminence.  2  East, 
P.  C.  972 ;  6  Evans,  Coll.  Stat.  580 ;  2  Russ.  335.  The  point  again 
rote,  and  was  decided  in  the  following  case.  The  prisoner  was  indicted 
for  forging  a  bill  of  exchange,  dated  3d  of  April,  1812,  in  the  name  of 
Thomas  White,  as  drawer.  It  appeared  that  the  prisoner  came  to  Newn- 
ham,  on  the  21st  Macjsh,  1813,  where  he  introduced  himself  under  the 
name  of  White,  and  where  he  resided,  under  that  name,  until  the  22d  of 
May,  officiating  as  curate  under  that  name.  On  the  17th  of  April  he 
passed  away  the  bill  in  question.  DaUaSy  J.,  told  the  jury  that  if  they 
thought  the  prisoner  went  to  Newnham  in  the  fictitious  character  of  a 
clergyman,  with  a  false  name,  for  the  sole  purpose  of  getting  possession 
of  the  curacy,  and  of  the  profits  belonging  to  it,  they  should  acquit  him  ; 
but  if  they  were  satisfied  that  he  went  there,  intendiog  fraudulently  to 
raise  money  by  bills  in  a  fiiise  name,  and  that  the  bill  in  question  was  made 
in  prosecution  of  such  an  intent,  they  should  convict  him.  The  jury 
convicted  him  accordingly,  and  found  that  the  prisoner  had  formed  the 
scheme  of  raising  money  by  fiilse  bills,  before  he  went  to  Newnham,  and 
that  he  went  there,  meaning  to  commit  such  fraud.  The  judges,  on  a 
case  reserved,  were  of  opinion,  that  where  proof  is  given  of  a  prisoner's 
real  name,  and  no  proof  of  any  change  of  name  until  the  tioie  of  the 
fraud  committed,  it  throws  it  upon  the  prisoner  to  show,  that  he  had 
before  assumed  the  name  on  other  occasions,  and  for  different  purposes. 
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.  They  were  also  of  opinion,  that  where  the  prisoner  is  proved  to  have 
siinied  a  fiiise  name,  for  the  purpose  of  pecuniary  fraud  connected  with 
the  forgery,  drawing,  accepting,  or  indorsing  in  such  assumed  name,  is  for- 
gery.    Peacock^s  case,  1  Russ.  and  Ry.  278(a). 

(  *447  ]  *The  prisoner,  Samuel  Whiley,  was  indicted  for  forging  a  bill  of 
exchange,  drawn  in  the  name  of  Samuel  MUward,  On  the  27th  of  De- 
cember 1804,  the  prisoner  came  to  the  shop  of  the  prosecutor,  at  Bath,  and 
ordei^d  some  goods,  for  which,  a  few  days  afterwards,  he  said  he  would 
give  a  draft  upon  his  banker  in  London,  and  accordingly  he  gave  the  bill 
in  question.  No  such  person  as  Samuel  Mil  ward  kept  an  account  with 
the  London  banker.  The  prisoner  had  been  baptised  and  married  by  the 
name  of  fVkUey^  had  gone  by  that  name  in  Bath  in  the  July  pre<||pdiDg 
this  transaction,  and  at  Bristpl  the  following  October,  and  at  Bath  again 
on  the  4th  of  D^cenibcr.  About  the  20th  of  that  month  he  had  taken  a 
house  in  Worcestershire,  under  the  same  name ;  but,  on  the  28th  of  De- 
cember, the  day  after  his  first  application  to  the  prosecutor,  he  ordered  a 
brass  plate  to  be  engraved  with  the  name  of  "  Milward,"  which  was  fixed 
upon  the  door  of  his  house  on  the  following  day.  The  prosecutor  stated 
that  he  took  the  draft  on  the  credit  of  the  prisoner,  whom  he  did  not 
know ;  that  be  presumed  the  prisoner's  name  was  that  which  be  had  writ- 
ten, and  had  no  reason  to  suspect  the  contrary  ;  and  if  the  prisoner  bad 
come  to  him  under  the  name  of  Samuel  Whiley,  he  should  have  given 
him  equal  credit  for  the  goods.  In  his  defence,  the  prisoner  stated  that 
he  had  been  christened  by  the  name  of  Samud  MUward,  and  that  he  bad 
omitted  the  name  of  WhUey  for  fear  of  arrests.  The  judge  left  it  to  tfae 
jury  to  say,  whether  the  prisoner  had  assumed  the  name  of  ^'  Milward"  in 
the  purchase  of  the  goods,  and  given  the  draft  with  intent  to  defraud  tbe 
prosecutor.  The  jury  found  the  prisoner  guilty,  and  the  judges,  upon  a 
reference  to  them,  w^e  of  opinion,  that  the  question  of  fraud  being  so 
left  to  the  jury,  and  found  by  them,  the  conviction  was  right.  Whiley's 
ease,  2  Russ.  385 ;  Russ.  and  Ry.  90  (6). 

The  prisoner,  John  Francis,  was  indicted  for  foiiging  an  order  for  pay- 
ment of  money  upon  the  bankers,  Messrs.  Praed  and  Co.,  in  favor  of 
Mrs.  Ward.  On  the  15th  of  August,  the  prisoner  had  taked  lodgings  at 
Mrs.  W.'s  house,  under  the  name  of  Cooke,  and  continued  there  till  the 
9th  of  September,  when  he  gave  her  the  order  in  question,  for  money 
lent  him  by  her.  The  order,  which  was  signed  "  James  Cooke,"  being 
refused  by  the  bankers,  he  said  he  had  omitted  the  word  *<  junior,"  which 
he  added ;  but  the  draft  was  again  refused,  and  the  prisoner  in  the  mean 
time  left  the  house.  The  case  was  left  by  the  judge  to  the  jury,  with  a 
direction  that  they  should  consider  whether  the  prisoner  had  assumed  the 
name  of  Cooke  with  a  fraudulent  purpose,  and  they  found  him  guilty. 
Ob  a  case  reserved,  all  the  judges  who  were  present  held  the  conviction 
right,  and  were  of  opinion  that,  if  the  name  was  assumed  for  the  purpose 
of  fraud  and  avoiding  detection,  it  was  as  much  a  forgery  as  if  the  name 
were  that  of  any  other  person,  though  tbe  case  would  be  different  if  the 
party  had  habitually  used  and  become  known  by  another  name  than  jm 
own.     Francis's  case,  Russ.  &  Ry.  309  (c)  ;  2  Russ.  8d& 

To  bring  the  case  within  the  rale  hud  down  in  the  above  decisioii,  it 

molt  appear  both  that  the  name  was  assumed,  and  that  it  was  as- 

%  ^_^ 

{a)  1  Eng.  C.  C.  378.    (h)  1  ibid.  90.    (e)  1  Ibid.  209. 
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BtiniBd  for  the  purposes  of  *fraud  in  the  particular  transaction.  The 
prisoner^  Thomas  Bontien,  was  charged  with  forging  the  acceptance  of  a 
bill  of  exchange.  It  appeared  from  the  evidence  of  the  prosecutrix,  that 
having  a  house  at  Tottenham  to  let,  in  October  181 1.,  the  .prisoner. took  it, 
and,  to  pay  for  the  furniture  and  fixtures,  wrote  the  bill  in  question,  which 
the  prosecutrix  signed  as  drawer,  and  the  prisoner  accepted  in  the  name  of 
Thomas  Scott.  The  bill  was  dated  12th  of  November,  1810.;  the  prisoner 
went  at  the  time  by  the  name  of  Thomas  Scott:  at  various  times  he  had 
gone  by  the  name  of  Bontien  ;  but  he  called  a- witness,  who  stated  that 
he  first  knew  the  prisoner  at  the  latter  end  of  August,  1810,  and  knew 
him  continually  by  the  name  of  Scott ;  that  he  had  a  nick  name  of  Boni 
or  Bontien  at  times.  He  proved  that  he  had  transacted  business  with  the 
•prisoner  in  the  name  of  Scott,  in  the  year  1810 ;  that  he  never  knew  him 
by  any  other  name  ;  and  that  his  only  knowledge  of  his  having  gone  by 
Other  names  was  from  the  newspapers.  The  prisoner  being  convicted,  a 
majority  of  the  judges,  upon  a  case  reserved,  (Mr.  Justice  tieath  appear- 
ing of  a  contrary. opinion,)  thought  that  it  did  not  sufficiently  appear,  up- 
on the  evidence,  that  the  prisoner  had  not  gone  by  the  name  pf  Scott 
before  the  time  of  acceif>ting  the  bill,  or  that  he  had  assumed  the  name 
for  that  purpose,  and  they  thought  the  conviction  wrong.  Bontien's  case, 
Russ.  and  Ry.  260  (a). 

• 

Proof  of  the  false  rnaking^''^wUh  regard  to  the  apparent  validity  of 
the  matter  forged,]  It  is  said  to  be  in  no  way  material  whether  a  forged 
instrument  be  made  in  such  a  way  as,  were  it  true,  it  would  be  of  validity 
or  not.  Hawk.  P.  C.  b.  1,  c.  70,  s.  7.  But  this,  it  is  observed  by  Mr^ 
East,  must  be  understood  where  the  false  instrument  carries  on  the  face  ot 
it  the  semblance  of  that  which  is  counterfeited,  and  is  not  illegal  in  its 
very  frame.  2  East,  P.  C.  948  (1).  Thus,  in  Crooke's  case,  who  was 
indicted  upon  the  statute  5  Eliz.  c.  14,  where  the  conveyance  described 
the  estate  intended  to  be  affected  by  a  wrong  name,  and  was  therefore 
ineflectual.  at  law,  if  genuine,  to  pass  the  property  intended  (though  some 
of  the  judges  thought  that  equity  would  have  decreed  a  proper  convey- 
ance;) yet  the  forgery  was  held  indictable,  it  not  being  necessary  that 
there  should  be  a  charge,  or  possibility  of  charge,  if  done  with  intent  to 
defraud.  Cropkc's  case,  2  Str.  901;  2  East,  P.  C.  948.  So  where  a 
man  was  indicted  at  common  law  for  forging  a  surrender  of  the  lands  of 
J.  S.,  iind  it  did  not  appear  in  the  indictment  that  J.  S.  had  any  lands ; 
upon  motion  in  arrest  of  judgment,  it  was  held  good,  it  not  being  neces- 
sary to  show  any  actual  prejudice.     Goate's  case,  1  Ld.  Raym.  737, 

Upon  the  same  principle  it  has  been  held  in  several  cases,  that  the 
false  making  of  a  will  is  forgery,  although  the  supposed  testator  be  alive. 
Where  the  prisoner  had  been  convicted  of  forging  the  will  of  J.  G.,  a 
living  person,  on  a  case  reserved^  it  was  objected  for  the  prisoner,  that  the 
instrument,  being  ambulatory,  could  not  properly  be  described  as  the  last 
will  and  testament  of  J.  G.,  and  that  there  could  not  be  a  forgery  of  a 
thing  which  did  not,  and  could  not  exist  at  the  time  of  the  forgery.  But 
the  judges  held  the  conviction  ^proper :  they  said  that  it  was   [  *449  ] 

-  I  I  -  rri ' ' 

(X)  PeniMiylTftiiia  v.  Mianer,  Addis.  44.    Batler  v.  Comittonwealth,  19  8.  ft  R«  337.    Paopk 
r.  ShaU,  9  dbiren,  778.    People  v.  Fitch,  1  Wend.  198. 

(a)  1  Eng.  C.  C.  960. 
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sufficient  if  it  purported  on  the  face  of  it  to  be  a  will,  and  that  the 
tion  was  only  applicable  to  the  effect  which  a  will  has  in  law,  and  not  to 
the  fact  of  making  it ;  that  the  instrument  existed  in  his  lifetime,  though 
not  to  take  effect  till  his  death,  and  if  the  act  of  making  it  were  not  a 
forgery  at  the  time,  the  subsequent  publication  of  it  would  not  make  it  so. 
Coogan's  case,  2  East,  P.  C.  948 ;  1  Leach,  449. 

So  the  making  of  a  false  instrument  is  forgery,  though  it  may  be  directed 
by  statute  that  such  instruments  shall  be  in  a  certain  form,  which,  in  the 
instrument  in  question,  may  not  have  been  complied  with,  the  statute  not 
making  the  informal  instrument  absolutely  void,  but  it  being  available  for 
some  purposes.  This  question  arose  upon  a  prosecution  for  forging  a 
power  of  attorney  for  the  receipt  of  prize-money,  which,  by  stat.  26  Geo. 
3,  c.  63,  was  required  to  have  certain  forms.  The  power  had  not,  in  one 
particular,  followed  the  directions  of  the  act.  The  prisoner  being  con* 
victed,  a  case  was  reserved  for  the  opinion  of  the  judges,  when -all  (except 
Graham,  B.,  and  Bayley,  J.,)  were  of  opinion  that  the  letter  of  attorney 
was  not  a  void  instrument,  but  that  it  might  be  the  subject  of  a  criminal 
prosecution  ;  that  a  payment  made  under  it,  to  the  use  of  the  petty  officer, 
would  be  good  as  against  him,  and  that  the  attorney  under  it  might  bring 
an  action  for  the  prize-money,  or  execute  a  release.  Oraham,  B.,  and 
Bayley,  J.,  thought  that  it  was  a  void  instrument,  that  no  person,  with- 
out abroach  of  duly,  could  make  the  payment  of  prize-money  under 
it,  and  consequently  that  no  person  could  be  guilty  of  a  capital  crime  by 
forging  it.     Lyon's  case,  Russ.  and  Ry.  255  (a). 

Upon  the  same  principle,  a  man  may  be  convicted  of  forging  an  un- 
stamped instrument,  though  such  instrument  can  have  no  operation  in  law. 
The  prisoner  was  indicted  for  forging  a  bill  of  exchange.  It  was  objected 
for  him,  that  the  bill  was  unstamped,  and  the  23  Geo.  3,  c.  58,  s.  11,  was 
referred  to,  which  enacts,  that  no  bill  of  exchange  shall  be  pleaded,  or  given 
in  evidence,  in  any  court,  or  admitted  in  any  court  to  be  good,  or  availa- 
ble at  law  or  in  equity,  unless  stamped.  The  prisoner  was  convicted, and 
the  judges  determined  that  the  conviction  was  right ;  for  the  words  of  the 
act  cited  mean  only,  that  the  bill  shall  not  be  made  use  of  to  recover  the 
debt;  and,  besides,  the  holder  of  a  bill  was  authorised  to  get  it  stamped 
after  it  was  made.  Hawkeswood's  case,  1  Leach,  257.  Soon  after  this 
decision,  the  point  arose  again,  and  on  the  authority  of  Hawkeswood's 
case,  the  prisoner  was  convicted  and  executed.  Lee's  case,  Id.  258.  (n.) 
The  question,  a  few  years  afterwards,  again  underwent  considerable  dis- 
cussion, and  was  decided  the  same  way,  though,  in  the  mean  time,  the  i 
law,  with  regard  to  the  procuring  bills  and  notes  to  be  subsequently  I 
stamped,  upon  which,  in  Hawkeswood's  case,  the  judges  appear,  in  some  i 
degree,  to  have  relied,  had  been  repealed.  The  prisoner  was  indicted  for  I 
knowindy  uttering  a  forged  promissory  note.  Being  convicted,  the  case  was 
argued  before  the  judges,  and  for  the  prisoner  it  was  urged,  that  the  stat. 
[  *450  j  31  Geo.  3,  c.  25,  s.  19,  which  prohibits  the  *stamp  from  being 
afterwards  affixed,  distinguished  the  case  from  Hawkeswood's.  Though 
two  or  three  of  the  judges  doubted  at  first  the  propriety  of  the  latter  case, 
if  the  matter  were  res  integra,  yet  they  all  agreed,  that  being  an  authority 
in  point,  they  must  be  governed  by  it  ;  and  they  held  that  the  stat.  31 
Geo.  3,  made  no  difference  in  the  question.     Most  of  them  ^intained 

(a)  1  Eng.  C.  C.  255. 
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the  prineiple  of  Hawkeswood's  case  to  be  well  founded,  for  the  acts  of 
fiarliaineat  referred  to  were  mere  revenue  laws,  meant  to  make  no  altera- 
tion in  the  crime  of  forgery,  but  only  to  provide  that  the  instrument  should 
not  be  available  fpr  recovering  upon  it  in  a  court  of  justice,  though  it 
might  be  evidence  for  a  collateral  purpose.  That  it  was  not  necessary,  to 
constitute  forgery,  that  the  instrument  should  be  available ;  that  the  stamp 
itself  might  be  forged,  and  it  would  be  a  strange  defence  to  admit,  in  a 
court  of  justice,  that  because  the  man  had  forged  the  stamp,  he  ought  to 
be  excused  for  having  forged  the  note  itself,  which  would  be  setting  up  one 
fraud  in  order  to  protect  him  from  the  punishment  due  to  another.  Mor- 
ton's case,  2  East,  P.  C.  955.  1  Leach,  258.  (n.)  The  doctrine  was 
again  confirmed  in  Teague's  case,  2  £ast,  P.  C.  979,  when  the  judges 
said,  that  it  had  been  decided  that  the  stamp  acts  had  no  relation  to  the 
question  of  forgery,  but  that,  supposing  the  instrument  forged  to  be  such, 
on  the  face  of  it,  as  would  be  valid,  provided  it  had  a  proper  stamp,  the 
offence  was  complete. 

Proof  of  the  false  making — tvUh  regard  to  the  apparent  validity  of 
the  matter  forged — eiAstantial  resemblance  to  true  instrument.]    It  is 
not  essential  that  the  forged  instrument  should,  in  all  respecfs,  bear  an 
exact  resemblance  to  the  real  instrument  which  it  purports  to  be ;  it  is 
sufficient  if  it  bear  a  substantial  resemblance.     Where  the  forgery,  says 
Mr.  East,  consists  in  counterfeiting  any  other  known  instrument,  it  is  not 
necessary  that  the  resemblance  should  be  an  exact  one  ;  if  it  be  so  like  as 
to  be  calculated  to  deceive,  when  ordinary  and  usual  observation  is  given, 
it  seems  sufficient.     The  same  rule  holds,  in  cases  of  counterfeiting  the 
seals,  and  coining.     2  East,  P.  C.  858.     Thus,  where  the  prisoner  was 
indicted  for  forging  a  bank-note,  and  a  person  from  the  Bank  stated  that 
he  should  not  have  been  imposed  upon  by  the  counterfeit,  the  difference 
between  it  and  the  true  note  being  to  him  so  apparent,  yet  it  appearing 
that  others  had  been  deceived,  though  the  counterfeiting  was  ill  executed, 
Le  Blanc,  J.,  held  that  this  was  a  forgery.     Hoost's  case,  2  East,  P.  C. 
950.     The  prisoner  was  indicted  for  forging  a  Bank  of  England  note. 
The  instrument,  though  it  much  resembled  a  real  bank-note,  was  not  made 
upon  paper  bearing  the  water-mark  of  the  Bank  ;  the  number  also  was 
not  filled  up,  and  the  word  "  pounds"  was  omitted  after  the  word  "  fifty  ;" 
but  in  the  margin  were  the  figures  50/.     It  was  contended  that,  on  ac- 
count of  these  defects,*this  could  not  be  held  a  forgery  of  a  bank-note  ; 
but  the  jhdges  held  the  prisoner  rightly  convicted  ;  for,  first,  in  forgery, 
there  need  not  be  an  exact  resemblance ;  it  is  sufficient  that  the  instru- 
ment is  prima  facie  fitted  to  pass  for  a  true  one ;  secondly,  '"'the  [  *451  ] 
majority  inclined  to  think  that  the  omission  of  '^  pounds"  in  the  body  of 
the  note,  had  nothing  else  appeared,  would  not  have  exculpated  the  pris- 
oner ;  but  it  was  matter  to  be  left  to  the  jury,  whether  the  note  purported 
to  be  for  50/.,  or  any  other  sum  ;  but  all  agreed  that  the  50/.  in  the  margin 
removed  all  doubt.     Elliott's  case,  2  East,  P.  C.  951 ;  I  Leach,  175,  2 
New  Rep.  93.  (n.) 

The  same  point  has  arisen  in  several  cases  upon  indictments  for  forging 
bills  of  exchange.  The  prisoner  was  indicted  for  forging,  and  also  for 
uttering  a  forged  bill  of  exchange.  '  He  discounted  the  bill  and  indorsed 
a  name  upon  it;  but  there  was  no  indorsement  of  tho-name  of  the  draw- 
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ers,  to  whose  order  it  was  payable.  It  was  urged  for  the  prisoner,  that  as 
there  was  no  indorsement  by  the  payees,  nor  any  thing  purporting  to  be 
such  an  indorsement,  the  instrument  couki  rrot  pass  as  a  bill  of  exchange, 
and  could  not,  therefore,  eflect  a  frjgiud.  The  prisoner  was  convicted,  and 
all  the  judges  who  were  present  on  the  argument  of  a  case  reserved,  held 
the  conviction  proper.  .  LawrencCy  J.,  at  first  doubted,  but  his  doubts, 
were  removed  by  the  argument  that,  had  it  been  the  true  and  genuine 
bill  it  purported  to  be,  the  holder  for  a  valuable  consideration  from  the 
payees,  might  have  compelled  the  latter  to  indorse  it.  Mr.  Justice  JSay** 
ley  /was  not  present  at  the  meeting,  but  thought  the  conviction  wropg;  he 
was  of  opinion  that,  for  want  of  an  indorsement,  the  bill  was  not  nego- 
tiable, and  therefore,  if  genuine,  not  of  value  to  the  holder  of  it.  Wick's 
case,  Russ.  and  Ry,  149  (a). 

A  mistake  in  the  christian  name  of  the  party,  in  making  the  false  sig- 
nature to  the  instrument,  will  not  prevent  its  being  a  forgery.  The  pris- 
oner was  indicted  for  forging  a  will  of  Peter  Perry.  The  will  began,  "  I, 
Peter  Perry,"  and  was  signed  his 

John  X  Perry, 
mark. 
It  was  objected  that  this  was  not  a  forgery  of  the  will  of  Peter  Perry,  as 
laid  in  the  indictment ;  but  the  prisoner  was  convicted,  and  afterwards 
uecuted.  Fitzgerald's  case,  2  East,  P.  C.  953  (1). 
-  So  upon  an  indictment  for  vending  counterfeit  stamps  (contrary  Jo  44 
Geo.  3,  c.  98,)  it  appeared  that  the  stamp  in. all  respects  resembled  a 
genuine  stamp,  excepting  only  the  centre  part  which  specifies  the  duty, 
which  in  the  forged  stamp  had  been  cut  out,  and  the  words  ."  Jones,  Bris- 
tol," on  a  paper,  pasted  in  the  place.  The  fabrication,  was  likely  to  de- 
ceive the  eye  of  a  common  observer.  The  judges,  on  a  case  reserved, 
held,  that  the  prisoner  was  rightly  convicted  of  forgery,. observing,  that  an 
exact  lesemblance,  or /oc  ainiife,  was  not  necessary  to  constitute  the 
crime  of  forgery ;  for,  if  there  be  a  sufficient  resemblance  to  show  that  a 
false  making  was  intended,  and  that  the  false  stamp  is  so  made  as  to  have 
ah  aptitude  to  deceive,  that  is  sufficient.  Collicott's  case,  2  Leach,  1048  ; 
4  Taunt,  300 ;  Russ.  and  Ry.  212  (6). 

Proof  of  the  false  making — with  regard  to. the  apparent  validity  of 
the  matter  forged — substantial  resemblance  to  the  true  instruments — 
(  *452  ]  *c(ises  of  non-resemblance.]  Though  a  similarity  to  a  common 
intent  be  sufficient,  yet  it  is  necessary  that  the  forged  instrument  should 
in  all  essential  parts  bear  upon  the  face  of  it  the  similitude  of  a  true  one, 
so  that  it  be  not  radically  defective  and  illegal  in  the  very  frame  of  it  2 
East,  P.  C.  952.  This  principle  is  illustrated  by  many  cases  which  have 
occurred  upon  indictments  for  forging  bills  of  exchange  and  promissory 
notes.  The  .prisoner  was  indicted  for  uttering  a  forged  promissory  note. 
It  appeared  that  he  had  altered  a  note  of  the  Bedford  bank,  from  one  to 
forty  pounds,  but  had  put  off  the  signature  of  the  party  who  had  signed 
it,  so  that  the  words  "  for  Barnard,  Barnard,  and  Green,"  only  were  left. 

(1)  It  makes  no  dififerenoe  that  the  name  forged  it  not  rightly  spelled.  Case  of  Orant  & 
al,  3  Rogers'  ilec.  142.  Nor  need  the  hand- writing  resemble  his  whose  name  is  forged.. 
Dobbf' caae,'6  Id.  61. 

(a)  1  Eng.  C.  C.  149.    (6)  1  Ihid.  212. 
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The  prisoner  being  convicted,  the  judges  were  clearly  of  opinion  that  the 
conviction  was  wrong.     Pateman's  case,  Russ.  and  Ry;  455  (a). 

The  prisoner  was  indicted   for  having  in  his  custody  a  certain  forged 
paper  Writing,  purporting  to  be  a  bank  note,  in  the  following  fonn:— - 
.'  *  ■  * 

'^♦I  promise  to  pay  J.  W.,  Esq.,  or  bearer,  £10. 
London,  March  4,  1776. 

For  Self  and  Company  of 
£Teh.  my  Bank  of  England 

Entered.     John  Jones." 

A  special  verdict  was  found,  and  the  question  argued  before  the  court 
was,  whether  this  paper  writing  purported  to  be  a  bank-note.  The  court 
were  of  ppinion  that  the  representation  which  the  prisoner  had  made  that 
it  was  a  good  note  could  not  alter  the  purport  of  it,  which  is  what  ap- 
pears on  the  face  of  the  instrument  itself;  for  although  such  false  repre- 
sentations might  make  the  party  guilty  of  a  fraud  or  cheat,  they  could  not 
make  him  guilty  of  felony.  Jones'  case,  1  i.each,  204;  2  East,  P.  C. 
883.     See  4  Taunt.  303. 

The  prisoner  was  indicted  for  putting  off  a  forged  promissory  note. 
The  instrument 'Was  as  follow^ : — 

Na  6414.  Blackburn  Bank.  30  Shillings. 

I  promise  to  take  this  as  thhty  shillings,  on  demaffd,  in  part  for  a  two 
pound  note,  value  received. 

Entered.  J.  C-  Blackburn,  Sept.  18,  1821.. 

No.  6414. 
Thirty  Shillings.   •  For  CunliiTe,  Brooks,  and  Go. 

R.  Cunliffe. 

The  prisoner  was  convicted  ;  but  it  being  doubted  by  the  judge,  wbe- 
thierthe  instrument  had  any  validity,  a  case  was  reserved,  and  the  judges 
held  that  the  judgment  ought  to  be  arrested.  It  has  been  observed  of 
this  instrument,  that  it  was  not  payable  to  the  bearer  on  demand ;  that  it 
was  not  payable  in  money  ;  that  the  maker  only  promised  to  take  it  io 
payment;  and  that  the  requisitions  of  the  statute  17  Geo.  3,  c.  30,  were 
not  complied  with.  Burke's  case,  Russ.  and  Ry.  496  (6).  So  where  the 
prisoner  was  indicted  for  forging  the  acceptance  of  a  bill  of  exchange  for 
3/.  3«.,  and  it  appeared  that  the  requisitions  of  the  statutes  15  Geo.  3,  c. 
5,  and  *17  Geo.  3,  c.  30,  had  not  been  complied  with,  the  bill  [  *453  ] 
not  specifying  the  place  of  abode  of  the  payee,  nor  being  attested  by  any 
subscribing  witness,  the  prisoner  having  been  convicted,  the  judges  on  a 
reference  to  them  were  unanimously  of  opinion,  that  the  instrument  if 
real,  would  not  have  been  valid  or  negotiable,  and  that  therefore  the  con- 
viction was  wrong.  Moffatt's  case,  1  Leach,  431 ;  2  East,  P.  C.  954. 
This  case  was  distinguished,  on  the  conference  of  the  judges,  from 
Hawkeswood's  case,  ante^  p.  449,  where  the  holder  of  the  bill  had  a  right 
to  get  it  stamped  (see  Morton's  case,  ante,  p.  450) ;  and  the  stamp  act 
only  says,  it  shall  not  be  used  in  evidence  till  stamped.  2  East,  P.  C. 
954. 

(a)  1  Eng.  C.  C.  456.    {b)  Id.  4T6. 
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The  prisoner  was  indicted  for  forging  an  order  for  the  payment  of  mo- 
ney upon  the  treasurer  of  the  navy.  There  was  no  payee  named  in  the 
order  ;  and  upon  this  ground,  and  also  upon  the  ground  that  the  order 
was  directed  to  the  treasurer^  and  not  to  the  commi89ioners  of  the  navjff 
(the  latter  being  the  legal  paymasters,)  it  was  objected  that  the  prisoner 
was  wrongly  convicted..  Eleven  of  the  judges  having  met,  agreed  that 
the  direction  to  the  treasurer  instead  of  the  commissioners,  would  not  pre- 
vent its  being  considered  an  order  for  the  payment  of  money ;  but  the 
majority  of  them  {Mansfield,  C.  J.,  diss.)  held  that  it  was  not  an  order 
for  the  payment  of  money,  because  of  the  wont  of  a  payee,  and  that  the 
conviction  was  wrong.  Richards's  case,  Russ.  and  R.  193  (a).  In  a  case 
which  occurred  soon  after  the  preceding,  the  judges  ruled  the  same  way, 
with  regard  to  a  bill  of  exchange,  in  which  the  name  of  the  payee  was 
left  blank.     Randall's  case,  Russ.  and  Ry.  195  (6). 

Upon  the  same  ground,  viz.  that  the  instrument,  if  genuine,  would 
have  been  of  no  validity,  the  following  case  was  decided.  The  prisoner 
was  convicted  of  forging  a  will  of  land,  of  one  T.  S.,  deceased,  attested 
by  two  witnesses  only.  It  did  not  appear  in  evidence  what  estate  the 
supposed  testator  had  in  the  land  demised,  or  of  what  nature  it  was ;  and 
it  was  urged  that  it  must  be  presumed  to  have  been  freehold,  and  that  the 
will  therefore  was  void  by  the  statute  of  frauds,  for  want  of  attestation  by 
three  witnesses.  The  judges,  on  a  conference,  held  the  conviction  wrong ; 
for,  as  it  was  not  shown  to  be  a  chattel  interest,  it  was  to  be  presumed  to 
be  freehold.     Wall'stbse,  2  East,  P.  C.  953. 

Proqf  of  the  act  of  forgery.]  It  is  seldom  that  direct  evidence  can  be 
given  of  the  act  of  forgery.  In  the  case  of  negotiable  securities,  the  evi- 
dence is  usually  applied  to  the  uttering  rather  than  to  the  forging,  ahhough 
both  are  usually  charged.  Where  the  instrument  is  not  of  a  negotiable 
nature,  as  in  the  case  of  a  bond  or  will,  after  proof  that  it  has  been  forged 
by  some  one,  a  strong  presumption  necessarily  arises  against  the  party  in 
whose  favor  the  forgery  is  made,  or  who  has  the  possession  of  it,  and  seeks 
to  derive  benefit  from  it.  Evidence  that  the  forged  instrument  is  in  the 
band-writing  of  the  prisoner,  must,  if  unexplained,  be  necessarily  strong 
evidence  of  his  guilt.     2  Stark.  Ev.  331,  2d  ed. 

[  *454  ]  Hn  the  description  of  the  act  of  forging,  it  will  not  in  general 
be  a  material  variance,  if  words  are  added,  which  are  not  in  the  statute. 
Thus,  an  indictment  on  the  statute  2  Geo.  2,  c.  25,  which  charged  the 
defendant  with  feloniously  altering,  and  causing  to  be  altered,  a  certain 
bill  of  exchange,  by  falsely  making,  forging,  and  adding  a  cypher  0  to  the 
letter  and  figure  8/.,  &c.  was  held  good  though  the  words  of  the  statute 
were,  "  if  any  person  shall  make,  forge,  or  counterfeit,"  and  the  word 
alter  was  not  used.  Elsworth's  case,  2  East,  P.  C.  986,  988.  So  where 
an  indictment,  since  the  passing  of  the  statute  1 1  Geo.  4  and  1  Wm.  4, 
c.  66,  which  uses  only  the  word  forge,  stated  that  the  prisoner  "  forged 
and  counterfeited^^  a  certain  instrument,  it  was  held  not  to  be  bad,  and 
that  the  word  "counterfeited"  might  be  rejected.  Brewer's  case,  6  C. 
and  P.  363  (c). 

Proof  of  the  uttering.]    The  various  statutes  relating  to  the  oflTenoe 


(a)  1  Eng.  C.  C.  193.    (*)  Id.  196.     (e)  Eng.  Com.  L.  Rep.  xxr.  438. 
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of  uttering  forged  instrumentB,  employ  various  words  to  designate  the  act. 
Id  the  1  Wm.  4,  c.  66,  the  terms  used  to  describe  the  offence,  are  "  offer, 
utter,  dispose  of,  or  put  off.''  The  word  offer  was  probably  inserted  to 
meet  the  case  of  an  incomplete  uttering,  or  putting  off,  as  in  Wooldridge's 
case,  1  Leach,  307 ;  1  East,  P.  C.  179. 

The  averment  of  uttering  will  in  general  be  proved  by  the  same  des- 
cription of  evidence  as  is  necessary  to  maintain  an  indictment  for  uttering 
counterfeit  coin,  the  cases  respecting  which  have  been  already  detailed, 
a»/e,  p.  352. 

Proof  of  uttering  a  forged  acceptance  will  not  support  an  indictment 
charging  the  prisoner  with  uttering  a  forged  bill.  Horwell's  case,  6  C. 
and  P.  148  {a) ;  post,  p.  465. 

The  addition  of  words  not  used  by  the  statute  1  Wm.  4,  c.  ^^  in 
describing  the  offence  of  uttering,  as  where  the  indictment  stated  that  the 
prisoner  uttered  and  '^  published  as  true,"  <&c.,  will  not  vitiate  the  in- 
dictment.    Brewer's  case,  6  C.  <&  P.  363,  supra. 

Where  the  prisoner  presented  a  bill  for  payment,  with  a  forged  indorse- 
Doent  upon  it,  of  a  receipt  by  the  payee,  and  on  'the  person  to  whom  it 
was  presented  objecting  to  a  variance  between  the  spelling  of  the  payee's 
name  in  the  bill  and  in  the  indorsement,  altered  the  indorsement  into  a 
receipt  hy  himself  for  the  drawer,  it  was  ruled  that  the  presenting  of  the 
bill  before  the  objectiou,  was  a  sufficient  uttering  of  the  forged  indorse- 
ment.   Arscott's  case,  6  C.  and  P.  408  (6). 

If  an  engraving  of  a  forged  note  be  given  to  a  party  as  a  pattern  or 
specimen  of  skill,  the  person  giving  it  not  intending  that  the  particular 
note  should  be  put  in  circulation,  it  is  not  an  uttering.  Per  IMtledale,  J., 
Harris's  case,  7  C.  and  P.  4*28  (e). 

A  conditional  uttering  of  a  forged  instrument  is  as  much  a  crime  as 
any  other  uttering.  Where  a  person  gave  a  forged  acceptance,  knowing 
it  to  be  so,  to  the  manager  of  a  banking  company  with  which  he  kept  an 
account,  saying  that  he  hoped  the  bill  would  satisfy  the  bank  as  a  security 
for  the  debt  he  owed,  and  the  manager  *replied  that  that  would  [  *455  ] 
depend  on  the  result  of  inquiries  respecting  the  acceptors ;  Pattesony  J., 
held  it  to  be  a  sufficient  uttering.     Cooke's  case,  8  C.  and  P.  582  (d). 

As  to  uttering  by  several.    Vide,  ante^  p.  352. 

Proof  of  the  disposing  or  putting  off.]  Upon  the  words  of  the  re- 
pealed statute  of  15  Geo.  2,  c.  13,  s,  11,  which  were,  '^  dispose  of  or  put 
away,"  the  following  case  was  decided.  The  prisoners  were  indicted  for 
disposing  and  putting  away  forged  Bank  of  England  notes.  It  appeared 
that  the  prisoner,  Palmer,  had  been  in  the  habit  of  putting  off  forged 
•bank  notes,  and  had  employed  the  other  prisoner,  Hudson,  in  putting 
them  off.  The  latter  having  offered  a  forged  note  in  payment,  in  the  eve- 
ning of  the  same  day,  Palmer  went  with  her  to  the  person  who  had  stop- 
ped it,  and  said,  ^^  This  woman  has  been  here  to-day,  and  offered  a  two- 
pound  note,  which  you  have  stopped,  and  I  must  either  have  the  note  or 
the  change."  It  was  contended  for  the  prisoners,  that  the  evidence  was 
of  two  distinct  and  separate  offences,  and  not  of  a  joint  offence.  The 
jury  having  found  Palmer  guilty  of  the  offence  of  disposing  and  putting 
away  the  note,  a  case  was  reserved  for   the  opinion  of  the  judges,  which 

(a)  Etkg.  Com  L,  Rep  xxv.  325.    (6)  Id.  461.    (c)  Id.  zuii.  570.    {d)  Id.  zxztv.  535. 
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was  delivered  by  Mr.  Justice  Cfrosel  He  said  that  a  difference  of  opin- 
ion had  existed  among  the  judges,  some  holding  that  until  Hudson  utter- 
ed the  notie,  it  was  to  be  considered  as  Virtually  in  Palmer's  possession, 
and  that  when  she  did  utter  it  he  was  to  be  considered  only  as  an  acces- 
sary before  the  fact,  and  ought  to  have  been  so  indicted.  But  a  great 
majority  of  the  judges  were  of  opinion  that  the  conviction  was  right.  It 
clearly  appeared  that  Palmer  k now in|>]y  delivered  the  forged  not^  into  the 
hands  of  Hudson,  for  the  fraudulent  pirrpose  of  uttering  it  for  his  own  use. 
He  could  not  have  recovered  it  back  by  any  action  at  law.  It  was  out  of 
his  legal  power,  and  when  it  was  actually  uttered  by  her,  the  note  was 
disposed  of,  and  put  away  by  him  through  her  means.  As  delivering 
an  instrument  to  another,  was  a  step  towards  uttering  it,  it  seemed  most 
consonant  to  the  intentions  of  the  legislature  to  hold  that  the  delivery  to 
another  for  a  fraudulent  purpose,  was  an  offence  within  the  words  "dispose 
of,"  or  **  put  away."  Palmer's  tiase,  2  Leach,  978  ;  1  Bos.  and  P.  N.  R. 
96  ;  Russ.  and  Ry.  72  (a). 

The  same  {X)int  arose,  and  was  decided  the  same  way  in  Giles's  case. 
The  jury  in  that  case  found  that  the  prisoner  had  given  the  note  to  one 
Burr,  and  that  he  was  ignorant  of  its  being  forged,  and  paid  it  away.  The 
judges  to  whom  the  case  was  referred,  thought  that  Burr  knew  it  was  forg- 
ed ;  but  were  of  opinion  that  the  giving  the  note  to  him  that  he  might  pass 
it,  was  a  disposing  of  it  to  him,  and  that  the  conviction  was  right.  1 
Moody,  C.  C.  166  (6).  Had  the  prisoner  been  charged  with  ti/^mng  in- 
stead of  disposing  o(  the  note,  it  seems  that,  according  to  the  view  of  the 
case  taken  by  the  judges,  Burr  being  cognizant  of  the  forgery,  the  prisoner 
could  not  have  been  convicted  on  that  indictment,  as  in  that  case,  his  of- 
fence would  have  been  that  of  accessary  before  the  fact.  See  Soares's 
(*456]  case,*Ru8s.  and  Ry.  25(c),  2  East,  P.  C.  974 ;  Davis's  case, 
Russ;  and  Ry.  1 13  (c/)  ;  ante,  p.  352. 

It  seems  that  the  mere  showing  of  a  false  instrument  with  intent  there- 
by to  gain  credit,  is  not  ah  offence  within  the  statutes  against  forgery. 
The  prisoner  was  indicted  (under  the  13  Geo.  3,  c.  79,)  for  uttering  and 
publishing  a  promissory  note  containing  the  words,  &c.  It  appeared, 
that  in  order  to  persuade  an  inn-keeper  that  he  was.  a  man  of  substance, 
he  one  day  after  dinner  pulled  out  a  p6cket-book,  and  showed  him  the 
note  in  question,  and  a  £50  note  of  the  same  kind.  He  said  he  did  not 
like  to  carry  so  much  property  about  hini,  and  be^ed  the  inn*k«eper  to 
take  charge  of  them,  which  he  did.  On  opening  the  pocket-book  some 
tinie  afterwards,  the  notes  were  found  to  be  forced.  The  prisoner  being 
convicted,  the  judges  held  that  this  did  not  amount  to  an  ottering.  In 
order  to  maike  it  such,  they  seemed  to  be  of  opinion  that  it  should  be 
parted  with,  or  tendered,  or  offered,  or  used  in  some  way  to  get  money  os 
credit  upon  it.     Shukard's  case',  Russ.  and  Ry.  200  (e). 

The  prisoner  was  indicted  in  London  under  the  44  Geo.  3,  c.  98,  for  ut- 
tering forged  medicine  stamps.  Having  ap  order  to  supply  medicines  to 
certain  persons  at  Bath,  he  delivered  them  at  his  house  in  Middlesex  to  a 
porter,  to  carry  them  to  Aldsergate«street,  in  London,  to  the  Bath  wag- 
on. It  was  objected  that  this  was  not  an  tittering  by  the  prisoner  in  the 
city  of  London,  and  upon  the  argument  of  the  case  before  the- judges, 
there  was  a  difference  of  opinion  upon  the  subject,  although  the  majority 

(«)  1  Eng.  C.  C.  72.    (*)  2  Id.  166.    (e)  1  Id.  25.    (d}  Id,  113.    (a)  Id.  200. 
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held  the  offence  complete  in  London.    CoUicott's  case,  3  Leach,  1048; 
Russ.  and  Ry.  212  (a)  ;  4  Taunt.  300,  S.  C. 

It  18  not  essentia]  that  the  indictment  should  state  the  persons  to  whoni 
the  forged  instrument  is  uttered,  where  the  statute  upon  which  the  indict- 
ment is  grounded,  makes  the  uttering  generally  (without  specifying  to 
whom)  an  ofTence ;  and  if  the  uttering  be  to  a  person  employed  to  detect 
the  offender,  and  who  is  not  therefore  deceived,  the  offence  is  complete. 
Both  these  points  arose  in  Holden's  case.  Upon  the  first,  the  judges  said 
the  statute  makes  it  felony  to  put  away  or  dispose  of  generally,  without 
saying  ''  to  any  person,"  or  '^  to  any  of  the  king's  subjects,"  and  this  form 
has  been  used  in  indictments  for  putting  off,  as  well  as  in  indictments  f$t 
uttering,  for  a  long  course  of  years.  As  to  the  second  objection,  the  of- 
fence was  the  same  though  the  party  for  the  purpose  of  detection  caused 
the  application  to  be  made  to  the  prisoners  to  sell  the  notes,  if  the  prison- 
ers put  them  off  with  the  intent  to  defraud ;  the  intent  is  the  essence  of 
the  crime,  which  exists  in  the  mind,  though  from  circumstances  which  he 
is  not  apprised  of,  the  prosecutor  cannot  be  defrauded  by  the  act  of  the 
prisoner.  Holden's  case,  Russ.  and  Ry.  154(6)  ;  2  Leach,  1019;  2 
Taunt.  334. 

Proof  of  the  intent  to  defraud.]  An  intent  to  defraud  is  an  essential 
ingredient  to  constitute  the  offence  of  forgery.  The  definition  of  the 
criiiie  by  Groae^  J.,  on  delivering  the  opinion  of  the  judges,  is  '^  the  false 
making  of  a  note  or  other  instrument  %oith  intent  to  *defraud.^*  [  *457  ] 
Farkes  and  Brown's  case,  2  Leach,  775 ;  2  East,  P.  C.  853.  So  it  was 
defined  by  Eyre^  B.,  ^'  the  false  making  of  an  instrument,  which  purports 
en  the  face  of  it  to  be  good  and  valid,  for  the  purposes  for  which  it  was 
created  with  a  design  to  defraud."  Jones's  case,  1  Leach,  367  ;  2  East, 
P.  C.  853.  The  word  deceive  has  been  used  by  BuHer^  J.,  instead  of  the 
word  defraud ;  but  it  has  been  observed,  that  the  meaning  of  this  word 
most  doubtless  be  included  in  that  of  the  word  defraud.  2  East,  P.  C. 
853. 

Proof  of  the  intent  to  defraud — moie  qf  proof]  The  intent  to  de- 
fraud must  be  stated  in  the  indictment,  and  the  proof  must  tally  with  the 
averment,  otherwise  the  prisoner  will  be  entitled  to  an  acquittal.  2  East, 
P.  C.  988.  The  intent  is  mostly  evidenced  by  the  act  itself,  which,  from 
its  nature,  leaves  in  general  no  room  for  doubt  upon  the  point.  The  in- 
ference is  frequently  confirmed  by  the  conduct  and  behavior  of  the  guilty 
party  in  the  artifices  and  falsehoods  which  he  employs  for  the  purpose  of 
effecting  his  object,  or  of  avoiding  detection.  The  subsequent  uttering  or 
poUicatioQ  of  the  forged  instrument  is  admissible,  and  strong  evidence  to 
prove  the  original  design  of  forging  the  instrument,  and  whether  the  mak- 
ing or  uttering  of  a  forged  instrument  be  done  with  an  intent  to  injure  a 
particular  person  as  alleged,  is  matter  of  evidence  for  a  jury.  2  Stark.  Ev. 
836,  2d  ed.    Barron's  case,  2  East,  P.  C.  989. 

Proof  of  the  intent  to  defraud — with  regard  to  the  party  intended  to 
&0  defrauded.]  The  averment  of  the  intent  to  defraud  must  be  pointed 
at  the  particular  person  or  persons  against  whom  it  is  meditated,  and  the 

(a)  1  Eng.  C.  C.  Sia.     (ft)  1  Ibid.  154. 
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proof  must  agree  with  such  averment..  3  East/P.  C»  988*  It  is  aufiv- 
cient  to  aver  a  general  intent  to  defraud  a  certain  person.  PoweH's  case, 
1  Leachy  77.  In  order  to  find  the  intent  to  defraud  a  particular  person,  it 
is  not  necessary  that  thei'e  should  be  evidence  to  show  that  the  prisoner 
had  that  particular  person  in- contemplation  at  the  time  of  the  forgery,  it 
is  sufficient  if  the  forgery  Would  have  the  effect  of  deifrauding  him,  for  the 
prisoner,  in  presumption  of  law,  intends  that  which  is.the  natural  conse- 
quence of  his  acts.  The.  prisoner  was  indicted  for  disposing  of  a  forged 
Bank-note,  with  intent  to  defraud  the  governor  and. company  of  the  Bank 
of  England.  Baylej/y  J.,  desired  the  jury  to  say  wiiat  their  opinion  was 
with  regard  to  the  prisoner's  Intention  to  defraud  the  Bank.  They  stated 
that  they  thought  the  prisonei;  had  the  intention  to  defraud  wlioever  might 
take  the  note ;  but  that  the  intention  of  defrauding  the  Bank. in  particular, 
did  not  ent^r  into  his  contemplation.  The  prisoner  was  found  guilty,  .but 
0  QBse  was  reserved  for  the  opinion  of  the  judges,  who  unanimously  held 
thftt  the  prisoner,  upon  tlie  evidence,  must  be  taken,  to*  have-  intended  to 
defraud  the  Bank,  and  consequently  that  the  conviction  was  right.  Maz- 
agora^s  case,  Riiss.  and  Ry.  291  (a).  .So  where  the  prosecutor  swore  that 
he  did  not. believe  that  the  prisoner  had  forged  the  instrument  with  intent 
to  defraud  him,  (as  charged)  yet  the  prii^oner  being  convicted,  the  judges 
[  *458  ]  were  of  opinion  that  the  conviction  was  ''^right,  the  immediate  ef- 

.  feet  of  the  act  being  the  defrauding  of  the  prosecutor  (!)•  Shepparfi's 
case,  Russ.  and  Ry.  169  (b).  See  also  Hill's  case,  ante^  p.  21 ;  Cpoke'a 
case,  8  C.  ahd  P.  582,  586  (c). 

The  fact  that  the  prisoner  has  given  guarantees  to  his  bankers  to  a.  larger 
amount  than  a  forged  note  paid  to  them  by  him,  does  .not  so  completely 
negative  an  intent  to  defraud  them  as  to  withdraw  the. case  from  the  con- 
sideration of  the  jury.  Per  Pattesony  J.,  James's  case,  7  C.  and  P. 
553(d).     .  . 

Where  the  intent  is  laid  to  be  to  defraud  a  corporation,  it  must  be  prov- 
ed that  it  was  to  defraud  them  in  their  corporate  capacity  ;•  if  it  is  stated 
as  an  intent  to  defraud  them  in  their  individual  capacities,  and  it  should 
appear  in  evidence  that  it  was  to  defraud  them  in  their  corporate  capacity; 
the  variance  would,  as  it  seems,  be.  fatal.  2  Stark.  Ev.  33T,  2d  ed.,  Jone* 
and  Palmer's  case,  1  Leach,  366 ;  2  East,  P.  C.  991.  Where  the  prison- 
er was  indicted  for  forging  a  deed,  with  intent  to  defraud  A.  B.  C.  D.  &c.y 
the  stewards  of  the  Feasts  of  the  Sons  of  the  Clergy,  and  it  appeared  that 

'  the  individuals  named  were  the  trustees  (not  incorporated)  of  a  charitable 
institutibn,  and  it  was  objected  that  property  of  this  description  was  not 
intended  to  be  protected  by  the  statutes  against  forgery,  the  court  overrul- 
ed the  objection.  They  said  that  the  stewards  were  the  absolute  owners 
of  the  money  ;  it  was  their  property  ;  it  was  put  into  their  .  hands  upon 
trust;  and  as  between  them  and  the  subscribers,  if  they  were  to  convert 
the  money  to  their  own  use,  they  would  be  personally  liable.  That  ther^ 
was  no  difference  between  this  case  and  that  of  a  corporation,  excepting 
that  tiie  money  is  the  property  of  the  whole  corporation,  and  must  be  so 
alleged,  but  where  the  parties  are  not  incorporated,  it  is  the  property  of 

(1)  U  States  V.  Moaea,  4  WmIi.  C.  C  Rep.  726.  If  the  indictment  lay  the  intent  to  defraud 
A.,  proof  of  an  intent  to  defraud  A.  and  B.  wiU  suetain  the  indictment.  * Veazie's  case,  7 
GreenL  131. 

(a)  1  Eng.  C.  C.  Sfi)l.     (6)  1  Ibid.  169.     (c)  Etig.  Com.  L.  Rep.  xxxiv.  636,538.    (d)  Id. 
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the  several  individual^.  •  Jones  and  Palmer's  case,  1  Leach,  366  ;  2  East, 
P.  C.  991.  See  also  Sherrington's  case,  I  Leach,  513  ;  BeadilKs  case,  1 
Moody,  C.  C.  15  (cr),  poat^  title  Larceny. 

Where  a  fogged  request  for  the  delivery  of  goods  was  addressed  in  her 
maiden  name  to  a  female,  who,  previous  to  the  date  of  it,  had  married, 
and  the  goods  were  delivered  to  the  prisoner  by  her  husband ;.  it  was  held, 
that  the  prisoner  might  be  convicted  on  an  indictment  charging  the  intent 
to  be  to  defraud  the  husband.     Carter's- case,  7  C.  and  P.  134  (6). 

A  pri^ner  asked  his  employer  to- give  him  £4  to  buy  *^  settledated 
fltrikifig  acid,"  to  be  used  in  the  employer's  tanning  business,  which  the 
prisoner  superintended,  and  the  employer  gave  him  the  money,  and  about 
four  days  after  the  prisoner  delivered  to  his  employer  a  forged  receipt  for 
the  £4,  which  purported  to  come  from  a  firm  of  whom  the  acid  had  been 
bought  It  was  objected  that  at  the  time  of  uttering  such  receipt  there 
could  be  no  intention  to  defraud,  as  the  money  had  been  already  paid  to 
the  prisoner ;  but  it  was  held  by  the  judges,  that  there  was  suflScient  evi- 
dence of  uttering  the  receipt  with  intent  to  defraud  the  employer.  Mar- 
tin's case,  7  C.  and  P.  549  (e}..  See  also  Boardman's  case,  2  Lew.  C.  C. 
18L 

If  bankers  authorized  to  pay  a'  sum  of  money  to  three  persons,  pay  it 
to  one  of  them  and  to  two  strangers  who  personate  the  other  *two  [  *459  ] 
individuals,  their  liability  continues,  and  the  false  instrument  on  Vhicb  the 
money  was  obtained  may  be  charged  to  have  been  made  with  intent  to 
defraud  them.     Dixon's  case,  2  Lew.  C.  C.  178. 

Where  in  an  indictment  for  a  forgery  on  a  joint  stock  bank  the  intent 
was  bid  to  defraud  ^<  W.  S.  and  others,"  and  it  was  objected  that  the 
act  relating  to  joint  stock  banks,  7  Geo.  4,  c.  46,  is  imperative  in  requir- 
ing that  forgeries  upon  them  must  be  laid  to  defraud  one  of  their  register- 
ed dficqrs ;  Patteaon,  J.,  seemed  to  think  that  the  indictment  was  good, 
and  that  the  prosecutors  might  adopt  either  mode.  James's  ca^e,  7  C. 
and  P.  553  (d).  S.  P.  ruled  by  Cokri^e^  J.,  in  Beard's  case,  8  C.  and 
P.  143  (e).  The  returns  made  to  the  stamp  office  under  the  7  Geo.  4, 
c.  46,  are  not  the  only  evidence  to  prove  the  existence  of  a  banking  com- 
pany under  that  act.  James's  case  and  Beard's  case,  supra.  It  is  not 
essential  that  the  shareholders  in  a  joint  stock  bank  should  all  reside  in 
England,  and  eemble,  that  it  is  not  essential  that  any  six  of  them  should. 
Beard's  case,  supra.  It  need  not  be  averred  where  the  intent  is  laid  to 
defraud  a  public  officer,  that  he  was  '^  nominated"  under  the  7  Geo.  4,  c. 
46.  Semble,  that  a  prisoner  who  is  a  shareholder  in  a  joint  stock,  and 
who  knowingly  utters  a  forged  acceptance  to  that  bank,  cannot  be  con- 
victed on  counts  laying  an  intent  to  defraud  *^  R.  B.  (another  sharehold- 
er) and  others."     Cooke's  case,  8  C.  and  P.  586  (/). 

Where  th^act  consists  in  the  alteration  of  an  instrument  made  by  or  to 
the  party  himself,  it  will  not  constitute  forgery,  unless  it  should  appear 
that  some  third  person  may  be  defrauded.  Therefore,,  where  a  person 
razed  the  word  libris  out  of  a  bond  made  to  himself,  and .  inserted  the 
word  marcis,  he  was  adjudged  not  to  be  guilty  of  forgery,  because  there 
was  no  appearance  of  a  fraudulent  design  to  cheat  another,  and  the  alte- 
ration is  prejudicial  to  none  but  to  him  who  makes  it,  yet  it  is  said,  that  it 

(a)  2  Enir  C.  C.  15.    lb)  Eiur.  Com.  L.  Rep.  ^ixxii.  467.    (c)  Id.  zxxii.  696.    (<0  I<1'  xxzii. 
^  628.    (e)  Id.  xxxW.  398.    (/)  Id.  xxxiv.  638. 
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would  be  forgery,  if  by  the  circumstances  of  the  case  it  should  any  iray 
appear  to  have  been  done  with  a  view  of  gaining  an  advantage  to  the 
party  himself,  or  of  prejudicing  a  third  .person.  Hawk.  P.  C.  b.  1,  c. 
70,  s.  4 ;  2  East,  P.  C.  854. 

Where  legal  process  was  forged,  and  under  it,  debt  and  costs  actually 
due  were  paid,  upon  an  indictment  for  forging  the  document,  with  intent 
to  defraud  the  purty  who  had  paid  the  debt  and  costs,  Patteson,  J.,  ruled 
that  there  was  no  evidence  of  an  intent  to  defraud  that  person,  since  lie 
Would  have  had  ihe  same  sum  to  pay,  if  the  process  had  been  sued  out 
in  the  regular  manner.     Collier's  case,  5  C.  and  P.  160  (a). 

It  is  immaterial  whether  the  party  whose  name  is  stated  as  the  person 
intended  to  be  defrauded  has  been  actually  prejudiced  or  not,  it  is  suffi* 
Gient  if  he  might  have  been  prejudiced.  2  East,  P.  C.  852.  Ward's 
case,  2  Str.  747  ;  2  Lord  Raym.  1461. 

By  the  1 1  Geo.  4  and  1  Wm.  4,  c.  66,  s.  28,  it  is  enacted,  that  where 
the  committing  of  any  offence,  with  intent  to  defraud  any  person  what- 
soever,  is  made  punishable  by  that  act,  in  every  such  case,  the  word  ^*  per- 
[  *460  ]  son''  shall  throughout,  the  act  be  deemed  to  include  his  majesty, 
or  any  foreign  prince  or  state,  or  any  body  corporate,  or  any  company,  or 
society  of  persons  not  incorporated,  or  any  person,  or  number  of  persons 
whatsoever,  who  may  be  intended  to  be  defrauded  by  such  offence* 
whether  such  body  corporate,  company,  society,  person,  or  number  of 
persons^  shall  reside  or  carry  on  business  in  England  or  elsewhere,  in  any 
place  or  country,  whether  under  the  dominion  of  bis  majesty  or  not,  and 
that  it  shall  be  sufficient  in  any  indictment  to  name  one  person  only  of 
snch  company,  society,  or  number  of  persons,  and  to  allege  the  offence  to 
have  been  committed  with  intent  to  defraud  the  person  so  named,  and 
another,  or  others,  as  the  case  may  be. 

Proof  of  the  ideniity  of  the  party  whoee  name  ia  forged.]  It  is 
essential  to  prove  the  falsity  of  the  instrument,  either  by  showing  that  the 
writing  is  not  that  of  the  person  by  whom  it  purports  to  have  been  made, 
or  by  showing  that  no  such  person  exists ;  2  Stark.  Ev.  334,  2d  ed. ;  or 
where  the  instrument  is  in  the  name  of  the  party  himself,  by  showing 
that  he  put  it  off  fraudulently,  as  being  the  act  of  another  persoh.  Where 
the  name  forged  is  that  of  an  existing  person,  it  is  necessary  to  disprove 
the  making  of  the  instrument  in  question  by  him. 

It  was  supposed  at  one  time,  that  the  best  evidence  of  the  party  not 
having  made  the  instrument,  was  the  party  himself,  and  Gould  and  Yatea, 
JJ.,  in  one  case  directed  ^n  acquittal  on  that  ground.  Smith's  case,  1 
Leach,  333.  (n.)  « 

In  the  following  case  in  order  to  identify  the  person  whoaa  name  was 
fovged  as  the  indorser  of  a  bill,  it  was  thou^t  necessary  to  call  the  drawer, 
for  the  purpose  of  showing  that  the  individual  in  question  was  the  party 
i^ally  connected  with  the  bill.  The  UIl  had  been  sent  to  Pearce,  tbe 
payee  and  indorser,  an  intimate  friend  of  Davis,  the  drawer ;  but  it 
never  came  to  his  hands,  and  it  was  proved  to  have  been  uttered  by  the 
prisoner,  with  the  indorsement,  **  William  Pearce,''  upon  it ;  Davis  was 
not  called,  and  the  testimony  of  Pearce  was  rejected  by  Adair,  S.,  re- 
corder ;  for  although  it  might  not  be  his  hand-writing,  yet  it  might  be 

(a)  Etkg.  Com.  L.  Rep.  xxiy.  265. 
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the  handwriting  of  a  fViUiam  PearcSf  or^s  he  had  not  been  proved  to  be 
the  person  intended  as  the  payee  of  the  bill,  it  might  be  the  handwriting 
of  the  William  Pearce,  to  whom  the'bill  was  made  payable.  The  priso- 
ner was  accordingly  acquitted.  Sponsonby's  case,  I  Leach,  332;  2 
East,  P.  C.  996.  It  Jias  been  observed  upon  this  case,  that  it  may  be 
doubted  whether  the  fact  of  this  William  Pearce  being  an  intimate  ac* 
quaintance  and  correspondent  of  the  drawer,  and  no  evidence  being  given 
of  the  existence  of  any  other  William  Pearce,  to  whom  it  might  be  sup- 
posed that  the  bill  was  made  payable,  was  not  sufficient  evidence  of  the 
identity  of  the  payee.  2  East,  P.  C.  997.  The  decision  in  Sponsonby'a 
case  may  be  considered  as  much  shaken  by  the  following  authority.  The 
prisoner  was  indicted  for  forging  a  promissory  note,  purporting  to  be  made 
by  one  William  Holland,  payable  to  the  prisoner,  or  order.  It  appeared  that 
the  prisoner  had  offered  the  note  in  payment  to  the  prosecutor,  who  at 
first  refused  ^o  take  it,  upon  which  the  prisoner  said,  he  need  [  *461  ] 
not  be  afraid,  for  it  was  drawn  by  William  Holland,  who  kept  the  BuWa 
Head^  at  Tipton.  William  Holland  was  called,  and  proved  that  it  was 
not  his  hand-writing.  He  stated  that  there  was  no  other  publican  of  his 
name  at  Tipton,  but  there  was  a  gentleman  of  the  name  of  William 
HoUandy  living  there  on  his  means,  who,  for  distinction,  was  called  Gen- 
tleman  HoUand.  The  latter  William  Holland  not  being  called,  it  was 
contended  for  the  prisoner  that  there  was  not  sufficient  evidence  of  the 
note  having  been  forged.  The  prisoner  being  convicted,  on  a  case  re- 
served, the  judges  held,  that  as  the  prisoner  had  stated,  that  William 
Holland,  of  the  BuWa  Head,  was  the  maker  (and  from  being  payee  of 
the  note  he  must  have  known  the  particulars,)  it  was  sufficient  for  the 
prosecutor  to  show  that  it  was  not  the  note  of  that  William  Holland,  and 
that  it  lay  upon  the  prisoner  to  prove,  if  the  case  were  so,  that  it  was  the 
genuine  note  of  another  William  Holland.  Hampton's  case,  1  Moody, 
C"  C.  255  (a). 

The  identity  of  the  party  whose  name  is  forged,  may  also  be  estab- 
lished by  the  admission  of  the  prisoner  himself,  as  in  the  following  case. 
The  prisoner  was  charged  with  forging  and  uttering  a  bill  of  exchange  in 
the  name  of  Andrew  Helme,  with  intent  to  defraud  one  Anthony,  and  also 
with  forging  an  indorsement  in  the  name  of  John  Sowerby,  on  a  bill  pur- 
porting to  be  drawn  by  the  said  A.  Helme,  with  the  like  intent.  Some 
letters  written  by  the  prisoner,  after  his  apprehension,  to  A.  Helme,  who 
was  the  prisoner's  uncle,  were  produced,  from  which  it  clearly  appeared, 
that  the  name  of  A.  Helme  was  forged.  In  the  same  manner  the  forgery 
of  Sowerby's  name  appeared,  and  that  he  was  the  son  of  a  person  of  the 
same  name  at  Liverpool.  A  witness  proved  that  the  prisoner  offered  him 
the  bill  in  question  with  the  indorsement  upon  it,  informing  him  that  A* 
Helme  was  a  gentleman  of  credit  at  Liverpool,  and  the  indorser  a  cheese- 
monger there,  who  had  received  the  bill  in  payment  for  cheeses.  Sower- 
by, the  father,  was  then  called,  who  swore  that  the  indorsement  was  not 
his  handwriting ;  that  he  knew  of  no  other  person  of  the  same  name  at 
Liverpool ;  that  his  son  had  been  a  cheesemonger  there,  but  had  left  that 
town  four  months  before,  and  was  gone  to  Jamaica,  and  that  the  indorse- 
ment was  not  in  his  handwriting.  It  was  objected,  that  Helme,  the  draw- 
er, was  not  called  to  prove  what  Sowerby,  the  payee,  was ;  but  the  prisoner 

(a)  2  Eng.  C.  C.  2&5. 
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was  convicted.  The  judges,  ocK  case  reserved,  held  the  conviAon  right. 
They  said,  the  objection  supposed  that  there  was  a  genuine  drawer,  who 
ought  to  have  been  called,  but  to  this  there  were  two  answers,  1st.  that 
the  drawer's  name  was  forged,  which  the  prisoner  himself  had  acknow- 
ledged ;  and,  2dly,  that  the  prisoner  himself  had  ascertained  who  was  in- 
tended by  the  John  Sowerby,  whose  indorsement  was  forged,  for  he  rep- 
resented him  as  a  cheesemonger  at  Liverpool,  and  that  he  meant  young 
Sowerby,  appeared  from  his  mentioning  his  mother;  and  it  appearing  not 
lo  be  young  Sowerby's  handwriting,  the  proof  of  the  forgery  was  com- 
plete«     Downes's  case,  2  East,  P.  C.  997.    . 

Tn  the  following  case  also,  the  falsity  of  the  ihstrument  was  proved  by 
[*462]  *the  admission  of  the  prisoner.  Beatty  and  others  were  indicted 
for  a  conspiracy  to  defraud  by  means  of  a  fraudulent  acceptance  of  a  bill 
of  exchange.  The  indictment  averred  that  Beatty  fraudulently  wrote  the 
acceptance.  The  only  evidence  to  support  this  averment  was  that  of  a 
witness  who  proved  that  the  bill,  with  the  acceptance  upon  it,  was  shown 
to  Beatty,  who  being  asked  whether  it  was  a  good  one,  answered,  very 
good.  The  prisoners  being  convicted,  the  judges,  on  a  case  reserved, 
were  of  opinion  that  the  confession  was  properly  left  to  the  jury,  as  evi- 
dence from  which  they  might  find  the  fact  of  his  having  written  the  ac- 
ceptance, and  that  the  conviction  was  right.  Hevey's  case^  1  Leach, 
232 ;  2  Leach,  P.  C.  856  (n). 

Btit  wbere  it  appears  that  there  are  persons  in  existence  residing  at  the 
place  which  the  forged  instrument  refers  to,  the  proof  must  be  given  that 
those  persons  are  not  in  fact  the  real  persons  referred  to,  although  in  some 
respecis  they  may  be  misdescribed.'  The  prisoner  was  charged  with  both 
forging  and  uttering  a  forged  acceptance.     The  bill  was  addressed  thus : 

To  Messrs.  Williams  &  Co. 

Bankers,  Birchin  Lane, 
3,  London. 

It  was  uncertain,  on  the  evidence,  when  the  figure  3  was  written.  The 
prisoner,  when  he  paid  away  the  bill,  was  asked  whether  the  acceptors 
were  Williams,  Birch  &  Co.,  and  his  answers  .imported  that  they  were. 
Williams,  Birch  &  Co.  lived  at  No.  20,  Birchin  Lane,  and  the  acceptance 
was  proved  not  to  be  theirs.  Theirs  was  the  only  firm  of  Williams  &  Co., 
Bankers,  in  London.  At  No.  3,  Birchin  Lane,  the  name  of  Williams  & 
Co.  was  on  the  door,  and  some  bills  addressed  to  Messrs.  Williams  &Co«, 
Bankers,  Swansea,  had  been  accepted,  payable  at  No.  3,  and  paid  there. ' 
There  was  no  evidence  as  to  who  lived  at  No.  3,  but  another  bill  of  the 
same  tenor  as  that  in  question,  drawn  by  the  prisoner,  had  been  accepted 
there.  The  prisoner  was  convicted,  but  the  judges,  on  a  case  reserved, 
were  of  opinion  that  the  facts  proved  against  the  prisoner  did  not  amount 
to  forgery.  Watt's  case,  Russ.  and  Ry.  436  (a) ;  3  Brod.  and  Bingh. 
197  (6). 

Proof  of  the  forged  instrumefU.]  The  nature  of  the  forged  instru- 
ment roust  be  stated  in  the  indictment ;  Wilcox's  case,  Russ.  and  Ry. 
50  (c),  ante,  p.  440 ;  and  the  proof  must  correspond  with  such  statement. 
Formerly  it  was  necessary  that  the  instrument  should  have  been  set  forth 
in  words  and  figures,  and  any  deviation  in  proof  was  a  fatal  variance. 

(a)  1  Eng.  C.  C.  436.    (h)  £ng.  Com.  Law  9«p.  vii.  408.    {e)  1  £ng.  C.  C.  50. 
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Powell's  Ase,  2  Eftst,  P.  C.  976.     But  a  mere  literal  variance  does  not 

.  Titiate,  as  "  value  receivd,"  for  **  value  received J^  The  jvKlges,  on  a  case 
reserved,  said,  that  according  to  R.  v.  Bear,  Carth.  408,  where  an  instru- 
ment is  laid  in  the  indictment  with  tlie  .tenor,  the  very  words  laid,  and 
not  thesubstance  and  effect  of tfiem  must  be  proved.  The  question  then 
was. as  to  the  ti^orcf,  and  dot  as  to  the  letter,  unless  by  addition,  omissiouy 
or  alteration,  it  becomes  another  word,  and  they  referred  to  Holt,  350, 
where  Powys,  J.,  says,  that'  the  variance  of  a  letter  happening  *in  j  f463  J 
spelling  or  abbreviation,  possibly  might  not  hurt.  Hart's  case,  2  East,  P. 
C.  977.  But  where  the  forged  instrument  is  set  forth  according  to  its 
tenor,  great  accuracy  is' required  in  the  statement.  "  The  tenor"  ha» 
the  same 'signitication  as  the  words,  ''in  the  words  and  figures  following," 
or  as  "  foHows."  Powell's  case,  2  East,  P.  G.  976  ;  1  Leach,  77.  There- 
fore, in  setting  out  an  instrument  which  contains  figures,  the  figures  should 
be  stated  in  the  indictment,  Id.  See  now  the  2  &  3  Wm.  4,  c.  123^ 
post,  p,  464(1). 

The  forged  instrument  may  also  be  described  by  its  purT^or/,  as  a  paper, 
writing  purporting  to  be  the  particular  instrument  in  question,  and  it  has 
been  observed,  that  in  strictness  of.  language  there  may  be  more  propriety 
in  so  laying  it,  since  the  piirpose  of  the  indictment  is  to  disaffirm  the  real- 

*  ity  of  the  instrument  (2^  2  East,  P..C.  980.  In  all  cases  the  word  pur- 
porr imports  what  appears  on  Me/ace  of  the  instrument.  Id.  Where.in 
one  count  the  instrument  was  described  as  purporting  to  be  a  bank-note;, 
-  the  court  being  of  opinion  that  it  did  hot  on  the  face  of  it  purport  to  be 
«ilcb,  hdd  that  the  count  could  not  be  supported,  and  that  the  representa- 
tion of  the  prisoner  at  jthe  time  he  passed 'it  off' as  such,  could  not  vary 

.  thepilrpart  of  the  instrument  itself.  Jones's  case,  2  East,  P.  C.  883, 
981.  Where  the  indictment  charged  that  the  prisoner  having  in  posses- 
sion a  bill  of  exchange,  purporting  to  be  sighed  by  one  J.  W.,  and  to  be 
directed  to  one  John  King,  by  the*  name  and  description  of  John  Ming, 
Berkeley  St.,  &c.,'  forged  an  acceptance,  purporting  to  be  the  acceptance 
of  the  said  John  Kingj  the  indictment  was  held  bad,  on  the  ground,  tjiat 
it  was  impossible  that  the  word  Ring  should  purport  to  be  the  word  King^ 

■  Reading's  case,  2  Leach,  590 ;  2  East,  P.  C.  981.  And  an  indictment 
*'  for  forging  a  check  upon  Messrs.  Ransom,  Moreland  and  Haromersley/' 
stating  it  as  purporting  to  be  drawn  on  "  George  Lord  Ktunaird,  Wra. 
Moreland,  &  Thos.  Hammersley,  by  the  name  and  description  of  Messrs. 
Ransom,  Moreland  &  Hammersley,"  was  held  bad  on  the  same  ground. 
Gilchrist'^  case,  2  Leach,  657  ;  2  East,  P.  C.  982.  In  the  following  case 
also,  the  variance  was  held  fatal.  The  indictment  charged  the  prisoner 
with  forging  a  paper  writing,  purporting  to  be  an  inkind  bill  of  exchange, 
and  to  be  directed  to  Richard  Down,  Henry  Thornton,  John  Freer^  and 
John  Cornwall  the  younger.  Bankers,  London,  by  the  name  and  descrip- 
tion of  Messrs.  Down,  Thornton  &  Co.,  Bankers,  London,  requiring  them, 
&c.^  and  then  setting  forth  the  tenor,  from  which  it  appeared  that  the  di- 


(1)  An  indictment  for  for^ry  must  set  out  the  tenor  of  the  instrument  forged.     GuBtin's 
cane,  2  Southard,  744.  -  But  if  the  instrument  be  lost  or  in  the  hands  of  defendiint   it  may 
show  the  excuse,  and  set  forth  the  instrument  in  general  terms.    People  v.  Kingsley,  2  Cowen 
522.    As  to  the  proof  of  forgery  without  producing  the   writing.    Sed  Commonwealth  r! 
Hutch'mson,  1  Mais.  7.    Commonwealth  v.  Snell,  3  id.  82.    2  Russell,  359,  (n.)  (1),    . 

It  is  not  necessary  to  set  forth  the  marks  and. cyphers,  ornaments  or  mottoes  on  bank  notes. 
People  V.  Franklin,  3  Johns.  299.     Comin-.  v.  Searle,  2  B'mn.  332. 

(2)  See  Commonwealth  v.  Parmenter,  5  Pidt.  S79. 
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rection  was  "  Messrs.  Down,  Thornton  &.  Co.,  Bankers,  Lonlon,"  and 
this  was  held  bad.  EdsalPs  case,  2  Leach,  662,  (n.)  ;  2  East,  P.  C.  984. 
Where  a  receipt  was  signed  ''C.  Oilier,"  and  the  indictment  stated  it  as 
purporting  to  be  signed  by  Christopher  Oftver,  the  court  (consisting  of 
'  Heath  and  Lawrence,  JJ.,  and  Thompson,  B.,)  were  inclined  to  think 
that  this  differed  from  the  foregoing  case,  as  there  was  no  absolute  repug- 
nance in  the  statement,  and  they  reserved  the  case  for  the  judges,  but  no 
opinion  was  ever  given.  Reeve's  case,  2  Leach,  808,  814  ;  2  East,  P.  C. 
984  (n). 

[  *464  ]  ^Whcre  a  fictitious  signature  is  stated,  it  must  be  described 
as  purporting  to  be  the  signature  of  the  real  party,  for  if  it  be  described 
as  his  signature,  and  should  appear  in  fact  to  be  a  forgery,  the  variance 
will  be  fatal.  Thus,  where  the  instrument  was  described  as  '^  a  certain 
bill  of  exchange,  rcquh-ing  certain  persons  by  the  name  and  description 
of  Mesisrs.  Down,  &c.,  to  pay  to  the  order  of  R.  Thompson,  the  sum^ 
&c.,  and  signed  by  Henry  Hutchinson,  for  T.  G.  T.  and  H.  Hutchinson, 
&c.,  which  bill  is  as  follows,  &c.,  and  it  appeared  in  evidence  that  the 
signature  to  the  bill,  "  Henry  Hutchinson,"  was  a  forgery,  it  was  objected 
that  the  indictment  averring  it  to  have  been  signed  by  him,  (and  not 
merely  that  it  purported  to  be  signed  by  him,)  which  was  a  substantial 
allegation,  was  disproved,  and  so  the  judges  held,  on  a  reference  to  them 
after  conviction.     Carter's  case,  2  East,  P.  C.  985. 

Where  the  particular  nature  of  the  instrument  is  tnisdescribed,  the 
variance  is  of  course  fatal.  The  indictment  charged  the  prisoner  with 
forging  ^*  a  promissory  note  for  payment  of  money,  which  is  as  follows." 
The  instrument  appears  to  be  in  the  following  form. 

''  Two  months  after  date,  pay  to  Mr.  B.  H.  or  order,  the  sum  of  £38 
15^.  valu^  received. 

At  Messrs.  Spooner  &  Co.  John  Jones. 

Bankers  London." 

The  prisoner  being  convicted,  the  judges,  on  a  case  reserved,  held  that 
this  instrument  was  a  bill  of  exchange,  and  not  a  promissory  note,  and 
that  the  conviction  was  wrong.     Hunter's  case,  Russ.  and  Ry.  511  (a). 

A  bank  post  bill  must  not  be  described  as  a  bill  of  exchange,  but  it  is 
sufficiently  described  by  the  designation  of  a  bank  bill  of  exchange.  Bir- 
kett's  case,  Russ.  and  Ry.  251  (b). 

But  now  by  2  &  3  Wm.  4,  c.  123,  s.  3,  it  is  enacted,  "  that  in  all  informa- 
tions or  indictments  for  forging,  eit  in  any  manner  uttering  any  instrument 
or  writing,  it  shall  not  be  necessary  to  set  forth  any  copy  or  fac  aimUe 
thereof,  but  it  sfiall  be  sufficient  to  describe  the  same,  in  such  manner 
as  would  sustain  an  indictment  for  stealing  the  same,  any  law  or  custom 
to  the  contrary  notwithstanding." 

Where  an  indictment  for  forgery  charged  that  the  prisoner  *^  did  forge 
a  certain  promissory  note  for  the  payment  of  50/."  without  stating  it  to 
be  of  any  value ;  Patteson,  J.,  said  that  the  court  must  take  judicial  no- 
tice of  what  a  promissory  note  is,  and  held  the  description  to  be  sufficient. 
James's  case,  7  C.  and  P.  553  (c).     So  the  date  need  not  be  set  out,  Bur- 

giss's  case.  Id.  490  (d).     And  Taunton,  J.,  intimated  an  opinion  that  an 

- 

(a)  I  Eng.  C.  C.  511.    (b)  Id.  351.    (c)  Eng.  Com.  L.  Rep.  xxxu.  628.    (d)  Id.  507. 
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iodictinefll  for  forging  a  promissory  note  need  not  describe  it  to  be  "  for 
the  payment  money."     Saunderson's  case,  2  Lew.  C.  C.  187. 

Where  an  indictment,  in  one  of  the  counts,  charged  the  prisoner  with 
uttering  "a  certain  receipt  for  the  payment  of  4/.,"  without  setting  it  out ; 
PattesoUy  J.,  stated  that  his  impression  was  strong,  that  tlie  above  statute  did 
not  apply  to  the  case  but  apphed  only  to  those  ^instruments,  for  [  *465  ] 
the  stealing,  of  wiiich  an  indictment  for  larceny  could  be  sustained.  Mar- 
tin's case,  7  C.  &  P.  549  (a).  According  to  another  report  of  the  case, 
the  above  count  was  held  good  by  the  judges.  1'  Moo.  C.  C.  483  (ft). 
It  seems,  however,  that  they  did  not  expressly  decide  the  point ;  but  the 
strong  inclination  of  their  opinion  was,  that  the  count  was  sufficient ;  per 
PiUteson^  J.,  Sbarpe's  case,  3  C.  and  P.  436  [c) ;  and  in  accordance  with 
that  opinion,  Park,  and  Patteson,  JJ.,  in  Sharpe's  case,  9upra,  and  postj 
p.  494,  and  Gumey^  B.,  in  Vaughan's  case,  8  C.  &  P.  276  ((/),  ruled  that 
the  2  &  3  Wm.  4,  c.  123,  s.  3/ was  applicable,  although  the  instrument 
itself  could  not  be  the  subject  of  an  indictment  for  larceny. 
As  to  setting  out  foreign  notes,  see  post. 

An  indictment  contained  two  counts,  the  one  for  uttering  a  forged  bill 
of  exchange,  and  the  other  stating  that  the  prisoner  having  in  his  custody 
a  certain  bill  of  exchange,  with  a  forged  acceptance  thereon,  feloniously 
did  offer,  &c.,  (then  and  there  knowing  the  said  acceptance  to  be  forged) 
the  said  bill  of  exchange.  The  evidence  proved  the  acceptance  only  to 
be  forged  ;  and  it  was  objected  that  as  the  statute  post y  p.  473,  mentions 
both  the  bili-and  acceptance,  the  forgery  of  the  bill  coula  not  include  that 
of  the  acceptance ;  and  that  the  second  count  did  not  contain  an  express 
averment  that  the  prisoner  uttered  the  forged  acceptance.  The  prisoner 
being  convicted,  the  judges  .held  the  conviction  wrong.  Horwell's  case, 
1  Moo.  C.  C.  405(e) ;  6  C.  &  P.  148  (/).  So  where  the  prisoner,  who 
was  a  partner  in  a  firm,  was  indicted  fqr  forging  a  bill  of  exchange,  and 
it  appeared  that  the  acceptance  only  was  forged,  he  having  authority  to 
draw  bills  in  the  name. of  the  firm  ;  Parke,  B.,  held,  that  the  indictment 
could  not  be  sustained.  Butterwick's  case,  Durham  Spring  Ass.  1839, 
MS. ;  see  post^  p.  474. 

Where  the  prisoner  was  indicted  for  uttering  a  forged  banker's  promis- 
sory note,  which  had  been  altered  by  changing  the  word  one  into  ten,  and 
it  appeared  in  the  indictment  that  the  word  pound  had  not  been  altered 
into  pounds,  it  was  objected  that  the  prisoner  could  not  be  convicted,  as 
that  which  he  had  done  was  not  altering  or  adding  to,  or  forging  a  pro- 
missory note  for  money,  it  being,  when  altered,  not  a  promissory  note  to 
pay  ten  pounds,  but  ten  pound,  in  the  singular  number,  which  was  un- 
graromatical,  uncertain;  and  nonsensical.  The  judges,  however,  held  the 
conviction  right.     Pott's  case,  Russ.  and  Ry.  101  (g). 

It  will  be  no  variance  if  it  appear,  that  the  instrument  which  is  described 
in  the  indictment  as  a  forged  iAstrument,  was  originally  a  genuine  one, 
but  that  it  has  been  fraudulently  altered  by  the  prisoner ;  for  every  altera- 
tion of  a  true  instrument  for  a  fraudulent  purpose,  makes  it,  when  altered, 
a  forgery  of  the  whole  instrument.  Teague's  case,  2  East,  P.  C.  979. 
Thus,  where  the  prisoner  altered  a  figure  of  2  in  a  bank  note  into  5, 
the  judges  agreed  that  this  was  forging  and  counterfeiting  a  bank  note, 

(a)  Eng.  Com.  L.  Rep.  xxxii.  696.  (h)  2  Eng.  C.  C.  483.  (f)  Eng.  Com.  L.  Rep.  xixiv. 
468.  (rf)  Id.  390.  (f)  2  Eng.  C.  C  405.  (/)  Eng.  Com.  L.  Rep.  xxv.  325.  (g)  1  Eng. 
C.  C.  101. 
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foigery  being  the  aheratioQ  of  a  deed  or  writing  in  a  material  party  to  the 
prejudice  of  another,  as  well  as  when  the  whole  deed  or  writing  is  forged* 
Dawson's  case,  2  East,  P.  C.  978.  In  practice,  however,  forgeries  of  this 
[  "^466  ]  kind  are  *8tated,  in  one  count,  at  least,  as  alterations.  S  East, 
P.  C.  936 ;  2  Russell^  370. 

Proof  with  regard  to  principals  and  cuxesaaries.]  Although,  in  gen* 
eral,  it  is  necessary,  in  order  to  render  a  party  g4iilty  as  principal  in  an 
ofTence,  that  he  should  have  been  present  at  the  commission  of  the  com* 
plete  act,  yet  it  is  otherwise  in  forgery,  where  a  person  may  incur  the 
guilt  of  a  principal  offender  by  bearing  a  part  only  in  the  committing  of 
the  act,  and  in  the  absence  of  the  other  parties.  Thus,  where  the  prisoner 
impressed  the  water-marks,  the  date,  line,  and  number,  on  forged  bank- 
notes, and  the  other  requisites  were  added  at  different  times,  and  by  dif- 
ferent parties,  not  in  the  presence  of  tlie. prisoner;  on  conviction,  the 
judges  were  of  opinion  that  the  conviction  was  right ;  that  as  each  of  the 
offenders  acted  in  completing  some  part  of  the  forgery,  and  in  pursuance 
of  the  common  plan,  each  was  a  principal  in  the  forgery,  and  that  though 
the  prisoner  was  not  present  when  the  note  was  completed  by  the  signa- 
ture, he  was  equally  guilty  with  the  others.  Bingley's  case,  Russ.  and 
Ry.  446  (a).  Nor  does  it  make  any  distinction  in  the  case,  that  the 
prisoner  was  ignorant  of  those  who  were  to  effect  the  other  parts  of  the 
forgery ;  it  is  sufficient  that  he  knows  that  it  is  to  be  effected  by  some 
body.  Kirkwood's  case,  1  Moody,  C.  C.  304(6):  Dade's  case,  Id*. 
307  (c). 

But  where  three  persons  were  jointly  indicted  under  the  11  Geo.  4 
and  1  Wm.  4,  c.  66,  s.  19,  see  posty  p.  493,  for  feloniously  using  plates 
containing  impressions  of  foreign  notes,  it  was  held  by  LMtUdaie^  J.,  that 
the  jury  must  select  some  one  particular  time  after  all  three  had  become 
connected,  and  must  be  satisfied  in  order  to  convict  them,  that  at  such 
time  they  were  all  either  present  together  at  one  act  of  using,  or  assisted 
in  such  one  act,  as  by  two  using  and  one  watching  at  the  door  to  prevent 
the  others  being  disturbed,  or  the  like ;  and  that  it  was  not  sufficient  to 
show  that  the  parties  were  general  dealers  in  forged  notes,  and  that  at 
different  times  they  had  singly  used  the  plates,  and  were  individually  in 
possession  of  forged  notes  taken  from  them.  Harris's  case,  7  C.  and  P. 
416  (d). 

With  regard  to  the  offence  of  uttering  foi^d  instruments,  it  is  neces- 
sary, in*  order  to  render  a  party  guilty  as  principal,  that  he  should  have 
been  present.  Soares's  case,  2  East,  P.  C.  974,  ante^  p.  352.  Where  a 
wife,  with  her  husband's  knowledge,  and  by  his  procurement,  but  in  his 
absence,  uttered  a  forged  order  and  certificate  for  the  payment  of  prize- 
money,  it  was  held  by  the  judges,  that  the  presumption  of  coercion  on  the 
part  of  the  husband  did  not  arise :  that  slie  might  be  indicted  as  principal, 
and  her  husband  as  accessary  before  the  fact.  Morris's  case,  Russ.  and 
Ry.  270  {e) ;  2  Leach,  1096. 

So  an  assent  afterwards  does  not  render  the  party  guilty  as  a  principal. 
1  Hale,  P.  C.  684  ;  2  East,  P.  C.  973. 

But  in  forgery,  at  common  law,  which  is  a  misdemeanor,  as  in  other 

(«)  1  Eiiif.  C.  C.  IIG     ib)  2  Ibid.  304.    (r)  2  Ibid.  307.     (d)  Eng.  Com.  L.  Rep.  xxxii.  564. 

(r)  I  Enff.  C.  C.  270. 
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cases  of  misdemeanor,  those  who,  in  felony,  would  be  accessaries,  are  prin* 
cipals.    .^  East,  P.  C.  973. 

♦By  the  I  Wm.  4,  c.  66y  s.  1^5,  it  is  enacted,  "  that  in  the  case  [  *467  ] 
of  every  felony  punishable  under  this  act,  every  principal  in  the  second 
degree,  and  every  accessary  before  the  fact,  shall  be  punishable  with  death, 
or  otherwise,  in  the  same  manner  as  the  principal  in  the  first  degree  is  by 
this  act  punishable ;  and  every  accessary  after  the  fact  to  any.  felony  pun- 
ishable under  this  act,  shall,  on  conviction,  be  liable  to  be  imprisoned  for 
any  term  not  exceeding  two  years.'' 

Principals  in  the  second  degree  and  accessaries  before  the  fact  are  im- 
pliedly included  in  the  7  Wm.  4,  and  I  Vict.  c.  84,  and  are  subjected  to 
tfae  same  punishment  as  are  thereby  inflicted  on  the  principal  offenders ; 
see  post,  p.  471. 

Accessaries  after  the  feet  seem  still  punishable  under  the  11  Geo.  4  and 
1  Wm.  4,  c.  66,  s.  25,  supra,  but  see  ante,  p.  391. 

• 

Proof  of  guilty  knowledge.]  Where  the  prisoner  is  charged  with  ut- 
tering or  putting  off  a  forged  instrument,  knowing  it  to  be  forged,  evidence 
of  that  guilty  knowledge  must  be  given  on  the  part  of  the  prosecution ; 
and  for  that  purpose  the  uttering  or  having  possession  of  similar  forgeries 
will  be  admissible.  Most  of  the  cases  upon  this  subject  have  been  already 
stated.    , Ante,  p.  82  to  87. 

On  an  indictment  for  forging  and  uttering  a  forged  bill,  a  letter  written 
by  the  prisoner  after  he  was  in  custody,  to  a  third  party,  saying  that  such 
party's  name  is  on  another  bill,  and  desiring  him  not  to  say  that  the  latter 
bill  is  a  forgery,  is  receivable  in  evidence  to  show  guilty  knowledge,  but 
the  jury  ought  not  to  consider  it  as  evidence  that  the  other  bill  is  forged^ 
unless  such  bill  is  produced,  and  the  forgery  of  it  proved  in  the  usuaLway. 
Per  Coleridge,  J.,  Forbes's  case,  7  C.  and  P.  224  (a).  .  So  it  was  held  by 
Patteson,  J.,  that  evidence  of  what  the  prisoner  said  respecting  other  bills 
of  exchange  which  are  not  produced  is  not  admissible.  Cooke's  case,  8 
C.  and  P.  586  (6). 

In  an  indictment  against  several,  it  is  sufficient  to  state,  that  the  prison* 
ers  well  knowing,  &c.,  without  adding,  "  and  each  of  them."  .  Birch's 
case,  1  Leach,  79 ;  2  East,  P.  C.  980. 

• 

Witnesses.]  Great  inconvenience  and  much  injustice  were  formerly 
occasioned  by  the  rule  of  law  which  prevailed  upon  the  subject  of  the  ad- 
missibility of  witnesses  in  cases  of  forgery,  by  which  the  party  by  whom 
the  instrument  purported  to  be  made,  was  not  admitted  to  prove  the  for« 
gery,if,  in  case  it  had  been  genuine,  he  would  either  have  been  liable  to 
be  sued  upon  it,  or  to  be  deprived  by  it  of  a  legal  claim  upon  another  (1)« 
By  some  persons  this  rule  was  considered  as  an  anomaly  in  the  law 
of  evidence  ;  Boston's  case,  4  East,  582 ;  2  Russell,  374  ;  but  the  princi* 
pie  of  it  has  beeit  defended  with  much  ingenuity  by  Mr.  East,  2  East,  P. 
C.  993.  All  difficulties  on  the  subject  are,  however,  now  removed  by  the 
statute  9  Geo.  4,  c.  32,  (ante,  p.  129.)  The  mode  in  which  the  evidence 
of  interested  witnesses  was  formerly  rendered  admissible,  has  been  already 
noticed,  ante,  p.  135. 

(1)  See  Bimraoiifl  v.  The  State,  7  Ol^o,  116. 
(a)  Bng.  Com.  L.Rep.xzxii.  497.    (b)  Id.  zzziT.538 
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Venue.]  It  was  formerly  necessary  to  lay  the  venue  in  the  county 
[  •46S  ]  *where  the  forgery  was  committed  ;  and  as  it  was  frequently  diffi-  . 
cult  to  procure  direct  proof  of  the  act  of  forgery,  much  .inconvenience 
wa«  occasioned  (I).  See  2  Russell,  371.  But  now  by  the  11  Geo.  4 
and  1  Wm.  4,  c.  66,  s.  24,  "  if  any  person  shall  commit  any  offence 
against  this  act,  or  shall  commit  any  offence  of  forging  or  altering  any 
matter  whatsoever,  or  of  offering,  uttering,  disposing  of,  or  putting  off 
any  matter  whatsoever,  knowing  the  same  to  be  forged  or  altered,  whether 
the  offence  in  any  such  case  shall  be  indictable  at  common  law,  or  by  virtue 
•of  any  statute  or  statutes  made  or  to  be  made,  the  offence  of  every  such  offen- 
der may  be  dealt  with,  indicted,  tried,  and  punished,  and  laid  and  charged 
to  have  been  committed,  in  any  county  or  place  in  which  he  shall  be  ap- 
prehended or  be  in  custody,  as  if  his  offence  had  been  actually  commit- 
ted in  that  county  or  place ;  and  every  accessary  before  or  after  the  fact 
to  any  such  offence,  if  the  same  be  a  felony,  and  every  person  aiding, 
abetting,  or  counselling  the  commission  of  any  such  offence,  if  the  same  be 
a  misdemeanor,  may  be  dealt  with,  indicted,  tried,  and  punished,  ''and 
his  offence  laid  and  charged  to  have  been  committed  in  any  county  or 
place  in  which  the  principal  offender  may  bo  tried." 

Under  the  above  section^  which  states  that  the  offence  may  be  "  laid 
and  charged  to  have  been  committed  in  any  county  or  place  in  which  the 
offender  shall  be  apprehended  or  be  in  custody  ;"  Paltesan,  J.,  held  it  to 
be  sufficient  to  prove  that  the  party  was  in  custody  in  the  county  where 
he  was  tried,  and  that  the  indictment  need  not  contain  any  averment  of 
his  being  in  custody  there.  James'  case,  7  C.  and  P.  553  (a).  In  Fra- 
ser's  case,  ante^  p.  290,  such  an  averment  was  held  requisite,  but  the 
statute  relating  to  bigamy  does  not  contain  the  above  words ;  see  ante, 
p.  276. 

Venue. — Forgery  of  documents  not  made  or  purporting  to  he  not  made 
in  EnglandJ]  The  offence  of  uttering  in  England  documents  forged 
abroad,  is  provided  against  by  the  30th  section  of  the  1 1  Geo.  4  and  1 
Wm«  4,  c.  66,  by  which  it  is  declared  and  enacted,  "  that  where  the  forg- 
ing or  altering  any  writing  or  matter  whatsoever,  or  the  offering,  uttering, 
disposing  of,  or  putting  off,  any  writing  or  matter  whatsoever,  knowing  the 
same  to  be  forged  or  altered,  is  in  this  act  expressed  to  be  an  offence,  if 
any  person  shall,  in  that  part  of  the  United  Kingdom  called  England, 
forge  or  alter,  or  offer,  utter,  dispose  of,  or  put  off,  knowing  the  same  - 
to  be  forged  or  altered,  any  such  writing  or  matter,  in  whatsoever  place 
or  country  out  of  England,  whether  under  the  dominion  of  his  majesty  or 
not,  such  writing  or  matter  may  purport  to  be  made  or  may  have  been 
made,  and  in  whatever  language  or  languages  the  same  or  any  part  thereof 
may  be  expressed,  every  such  person,  and  every  person  aiding,  abetting, 
or  oounselling  such  person,  shall  be  deemed  to  be  an  offender  within  the 
meaning  of  this  act,  and  shall  be  punishable  thereby  inHhe  same  manner 
as  if  the  writing  or  matter  had  purported  to  be  made  or  had  been  made  in 
England ;  and  if  any  person  shall  in  England  forge  or  alter,  or  offer,  utter, 
dispose  of,  or  put  off,  knowing  the  same  to  be  forged  or  aJtered,  any  bill 
[  *469  ]  of  exchange  or  ^ny  promissory  note  for  the  payment  of  money, 

(1)  The  factor  foigxng  a  note  within  a  eounW cannot  be  inferred  from  its  having  been  ut- 
tered therein.    Coram,  p.  Parmenter.  5  Pick.  279. 

(a)  Eng.  Com.  L.  Rep.  xxxii.  (i26^ 
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or  any  indorsement  on  or  assigniDent  of  any  bill  of  exchange  or  promise 
sory  note  for  the  payment  of  money,  or  any  acceptance  of  any  bill  of 
exchange,  or  any  undertaking,  warrant,  or  order  for  the  payment  of  money, 
or  any  deed,  bond,  or  writing  obligatory  for  the  payment  of  money, 
(whether  such  deed,  bond,  or  writing  obligatory  shall  be  made  only  for 
the  payment  of  money,  or  for  the  payment  of  money  together  with  some 
other  purpose,)  in  whatever  place  or  country  out  of  England,  whether 
under  the  dominion  of  his  majesty  or  not,  the  money  payable  or  secured 
by  BUch  bill,  note,  undertaking,  warrant,  order,  deed,  bond,  or  writing 
obligatory  may  be  or  may  purport  to  be  payable,  and  in  whatever  language 
or  languages  the  same  respectively  or  any  part  thereof  may  be  expressed, 
and  whether  such  bill,  note,  undertaking,  warrant,  or  order  be^or  be  not 
under  seal,  every  such  person  and  every  person  aiding,  abetting,  or  counr 
selling  such  person,  shall  be  deemed  to  be  an  offender  within  the  meaning 
of  this  act,  and  shall  be  punishable  thereby  in  the  same  manner  as  if  the 
money  had  been  payable  or  had  purported  to  be  payable  in  England." 
As  to  engraving  foreign  bills,  &.c.,  see  post,  p.  493. 

Interpretation  of  the  statute  1 1  Geo.  4  and  1  Wm.  4,  c.  66.J  The 
11  Geo.  4  and  1  Wm.  4,  c.  66,  Contains  the  following  clause  (sec.  28,) 
with  regard  to  the  interpretation  of  various  words  used  in  the  act.  And 
be  it  declared  and  enacted,  '^  that  where  the  having  any  matter  in  the 
custody  or  possession  of  any  person  is  in  this  act  expressed  to  be  an  of- 
fence, if  any  person  shall  have  any  such  matter  in  his  personal  custody  or 
possession,  or  shall  knowingly  and  wilfully  have  any  such  matter  in  any 
dwelling-house  or  other  building,  lodging,  apartment,  field,  or  other  place, 
open  or  enclosed,  whether  belonging  to  or  occupied  by  himself  or  not, 
and  whether  such  matter  shall  be  so  had  for  his  own  use  or  for  the  use  or 
benefit  of  another,  every  such  person  shall  be  deemed  and  taken  to  have 
such  matter  in  his  custody  or  possession  within  the  meaning  of  this  act ; 
and  where  the  committing  any  oiTence  with  intent  to  defraud  any  person 
whatsoever  is  made  punishable  by  this  act,  in  every  such  case  the  word 
'^  person"  shall  throughout  this  act  be  deemed  to  include  his  majesty  or 
any  foreign  prince,  or  state,  or  any  body  corporate,  or  any  company  or 
society  of  persons  not  incorporated,  or  any  person  or  number  of  persons 
whatsoever,  who  may  be  intended  to  be  defrauded  by  such  offence,  whe- 
ther such  body  corporate,  company,  society,  person,  or  number  of  persons, 
shall  reside  or  carry  on  business  in  England  or  elsewhere  in  any  place  or 
country  whether  under  the  dominion  of  his  majesty  or  not ;  and  it  shall 
be  sufficient  in  any  indictment  to  name  one  person  only  of  such  company, 
society,  or  number  of  persons,  and  to  allege  the  offence  to  have  been 
committed '  with  intent  to  defraud  the  person  so  named  and  another,  or 
others,  as  the  case  may  be." 

Punishment.]  By  the  11  Geo.  4  and  1  Wm.  4,  c.  66,  s.  1,  the 
^punishment  of  death  was  abolished  for  all  forgeries  not  made  [  ''^470  ] 
capital  by  that  act,  and  it  is  thereby  enacted,  that  in  all  cases  not  made 
punishable  with  death  by  the  act,  every  person  convicted  of  any  such 
offence,  or  of  aiding,  abetting,  counselling,  or  procuring  the  commission 
thereof,  should  be  liable  to  be  transported  beyond  the  seas  for  life,  or  for 
any  term  not  less  than  seven  years,  or  to  be  imprisoned  for  any  term  not 
exceeding  four  years,  nor  less  than  two  years. 

By  8.  26,  ''  where  any  person  shall  be  convicted  of  any  offence  pun- 
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isbable  under  this  act,  (see  anfe,  p.  391,)  for  which  inipriBonment  may  be 
awarded,"  the  Court  may.  direct  such  imprisonmiant  to  be  with  or  without 
hard  labor,  and  may  also  add  solitary  confinement ;  but  such  solitary  con- 
finement cannot,  now  exct^ed  a  month  at  a  time,  and  three  months  in  any 
one  year.     See  dn/e,  p.  348. 

By  the  S  and  3  Wm.  4,  c.  123,  s.  1,  (after  reciting  the  11  Geo.  4  and 
1  Wm.  4,  c.  66,)  it  is  provided,  *'  that  where  any  person  shall,  after  the 
passing  of  this  act»  be  convicted  of  any  offence  whatsoever,  for  which  the 
said  act  enjoins  or  authorizes  the  infliction  of  the  punishment  of  death, 
or  where  any  person  shall,  after  the  passing  of  that  act,  be  convicted  in 
,  Scotland  or  Ireland  of  any  offence  now  punishable  with  death,  which 
offence  shall  consist  wholly  or  in  part  of  forging  or  altering  any  writ- 
ing, instrument,  matter,  or  thing  whatsoever,  knowing  the  same  to  be 
forged  Or  altered,  or  of  falsely  personating  another,  then>  and  in  each  of 
the  cases  aforesaid,  the  person  so  convicted  of  any  such  offence  as  afore- 
said,  or  of  procuring  or  aiding^  or  assisting  in  the  commission  thereof,  shall 
not  suffer  death,  or  have  sentence  of  death  awarded  against  him,  but 
shall  be  transported  beyond  the  seas  for  the  term  of  such  offender's  life." 

By  s.  2,  it  is  enacted,  '^  that  notwitjistanding  any  thing  hereinbefore 
contained,  this  act  shall  not  be  construed  to  affect  or  alter  the  said  recited 
act,  or  any  other-act  or  law  now  in  force,  so  far  as  the  same  may  author- 
ize the  punishment  of  death,  to  be  inflicted  upon  any  persons  convicted, 
either  in  England,  Scotland,  or  Ireland,  of  forging  or  altering,  or  of  of- 
fering, uttering,  or  disposing  of,  knowing  the  same  to  be  forged  or  altered, 
any  will,  testament,  codicil,  or  testamentary  writing,  with  intent  to  defraud 
any  body  corporate,  or  person  whatsoever,  or  of  forging  or  altering,  or  of 
uttering,  knowing  the  same  to  be  forged  or  altered,  any  power  of  attor- 
ney or  other  authority,  to  transfer  any  share  or  interest  of,  or  in  any  stock, 
annuity,  or  other  public  fund,  which  now  is,  or  hereafter  may  be  transfer- 
able at  the  Bank  of  England  or  South  Sea  House,  or  at  the  Bank  of  Ire- 
land, or  to  receive  any  dividend  payable  yi  respect  of  any  such  share  or 
interest,  with  intent  to  defraud  any  body  corporate,  or  person  whatsoever, 
or  of  procuring,  aiding,  or  assisting  in  the  commission  of  any  of  the  said 
offences,  but  that  the  punishment  for  each  and  every  of  the  said  offences, 
and  for  procuring,  aiding,  or  assisting  in  the  commission  thereof,  shall  con- 
tinue to  be  the  same,  as  if  this  act  had  not  been  passed." 
[♦471]  *Now  by  the  7  Wm.  4  and  1  Vict.  c.  84,  entitled,  "  An  Act  to 
abolish  the  punishment  of  death  in  cases  of  forgery,"  after  reciting  the  said 
statutes  of  the  11  Geo.  4  and  1  Wm.  4,  c.  66,  and  the  2  &  3  Wm.  4,  c. 
123,  s.  2,  (and  also  the  2  &  3  Wm.  4,  c.  59,  s.  19,  the  2  &  3  Wm.  4,  c. 
125,  s.  64,  the  5  &  6  Wm.  4,  c.  45,  s.  12,  and  the  5  &  6  Wa).  4,  c.  51, 
8.  5,  whereby  the  forgeries  therein  specified  were  punishable  capitally,  see 
po^^  p.  500,)  it  is  enacted,  '^  that  if  any  person  shall,  after  the  com- 
inencenient  of  this  act,  be  convicted  of  any  of  the  offences  hereinbefore 
mentioned,  such  person  'shall  not  suffer  death,  or  have  sentence  of  death 
awarded  against  him  for  the  same,  but  shall  be  liable,  at  the  discretion  of 
the  Court,  to  be  transported  beyond  the  seas  for  life,  or  for  any  term  not 
less  than  seven  years,  or  to  be  imprisoned  for  any  term  not  exceeding 
four  years,  nor  less  than  two  years." 

By  s.  2,  after  reciting  the  first  section  of  the  said  statute  of  the  2  &3 
Wm.  4,  c.  123,  and  also  the  3  b  4  Wm.  4,  c.  44,  see  atUCy  p.  384,  and 
the  3  dc  4  Wm.  4,  c.  51,  s.  27,  it  is  enacted,  that  so  much  of  the  said 
three  lastly  hereinbefore  in  part  recited  acts  as  relates  to  the  punishment 
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of  persons  convicted  of  offences  for  which  they  are  liable  under  the  said, 
act  of  the  2&3  Wm.  4,  c.  123,  or  the  said  act  of  the  3  &  4  Wm.  4,  c. 
51,  respectively  to  be  transported  for  life,  shall,  from  and  after  the  com- 
mencement of  this  act,  bQ  repealed  ;  and  that  from  and  after  the  passing 
of  this  act  every  person  convicted  of  any  such  oflences  shall  be  liable,  at 
the  discretion  of  the  Court,  to  bo  transported  beyond  the  seas  for  the  term 
of  the  natural  life  of  such  person,  or  for  any  term  not  less  than  seven 
years,  or  to  be  imprisoned  for  any  term  not  exceeding  fotir  years,  nor  less 
than  two  years. 

By  s.  3,  in  cases  of  imprisonment,  the  court  may  award  hard  labor,  and 
also  solitary  confinement,  not  exceeding  one  month  at  any  one  time, 
and  not  exceeding  three  months  in  any  one  yean 

It  is  to  be  observed,  that  the  1 1  Geo.  4  and  1  Wni;  4,  c.  66,  only  ap- 
plies to  forgeries  which  were  punishable  with  death  at  the  time  of  the  pas- 
sing that  act,  and  consequently  other  forgeries  not. so  punishable  retain 
the  punishments  provided  by  the  respective  statutes  in  which  they  are  con- 
tained, qualified  as  to  solitary  confinement  by  the  7  Wm.  4  &  1  Vict.  c» 
90,  s.  5,  ante,  p.  348. 

The  various  forgeries,  which  by  the  11  Geo.  4  &  1  Wm.  4,  c.  66y 
were  not  made  punishable  with  death,  also  retain  the  punidiments  aflixed 
to  them  by  that  act. 


^FORGING    or    PARTICtTLAR   INSTRUMENTS.  [  ^472  ] 


FORGING  WILLS. 

By  the  3d  section  of  the  1  Wm.  4,  c.  66,  the  forging  or  uttering,  d^c, 
of  '^  any  will,  testament,  codicil,  or  testamentary  writing,"  was  punisha-- 
ble  with  death,  and  continued  so  under  the  2  b  3  Wm.  4,  c.  123^  but  see 
DOW  antey  p.  471. 

It  is  no  less  a  forging  of  a  will,  that  the  party  whose  name  is  forged  is 
living.  Coogan's  case,  1  Leach,  449 ;  2  East,  P.  C.  948.  So  it  has  been 
held  by  Patteson,  J.,  that  the  will  of  a  non-existing  person  is  an  oflfenoe 
within  the  above  act.     Avery's  case,  8  C.  &  P.  596  (a). 

Where  it  appeared  that  the  will  was  a  will  of  land,  and  attested  by  two 
witnesses  only,  it  was  held  there  was  no  forgery ;  Wall's  case,  1  Leach^ 
449 ;  2  East,  P.  C.  948,  953 ;  antey  p.  453  ;  but  now  by  the  7  Wip.  4 
and  1  Vict.  c.  26,  two  witnesses  are  sufficient. 

Where  the  prisoners  were  indicted  for  for^ng  the  will  of  Peter  Per* 
ry,  and  it  appeared  that  the  will  began,  "  I,  P^er  Perry,"  and  ended 

his 
John  ^  Perry, 
mark. 
It  was  objected  that  this  was  not  the  will  of  Peter  Perry  ;  but  the  priso- 
ners being  conyicted,  the  judges  held  the  conviction  right.     Fitzgerald's 
case,  2  East,  P.  C.  953.     A  probate  unrevoked,  is  not  conclusive  proof  of 

*^i*— ^M^^^.^^*>— *  ■  1^"  [■■■■■I  ^— ^M^  I  ■  I       ■  Mil  —ii^i^— ^W^P^M^^^M^— ^^^^^^^1— ^^^— ^» 

(a)  £ng.  Com.  L.  R«p.  xxxiv.  542. 
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the  validity  of  the  will,  and   its  repeal  need  not  be  proved.     Buttery's 
case,  Russ.  and  Ry.  342  (a). 

As    to  what  evidence   is  admissible,  see   Williams's   case,  ante,  p. 
168. 


FORGING    DEEDS. 


The  forging  of  "  any  deed,  bond,  or  writing  obligatory,  or  any  court 
roll,  or  copy  of  court  roll,"  is  made  subject  to  transportation  for  life,  8kc. 
by  the  10th  section  of  the  1  Wm.  4,  c.  66.. 

The  forging  a  power  of  attorney  to  receive  a  seaman's  wages,  was  held 
to  be  the  forgery  of  a  deed  within  the  repealed  statute  2  Geo.  2,  c.  26. 
Lewis's  case,  2  East,  P.  C.  957.  So  a  power  of  attorney  for  the  purpose 
of  receiving  prize-money.  Lyon's  case,  Russ.  and  Ry.  255  (6),  arde,  p. 
449.  In  the  same  manner,  a  power  of  attorney  to  transfer  government 
stock,  Fauntleroy's  case,  I  Moody,  C.  C.  56  (c) ;  2  Bingh.  413  (d)  ;  and 
an  indenture  of  apprenticeship.  Jones's  case,  2  East,  P.  C.  991  ;  1  Lea^, 
366.  Where  a  forged  deed  is  altered,  the  party  may  be  convicted  for 
forging  and  uttering  it  in  the  state  in  which  it  was  so  altered.  Kinder's 
case,  2  East,  P.  C.  855. 

Though  the  instrument  in  question  may  not  comply  with  the  directory 
provisions  of  a  statute,  it  may  still  be  described  as  a  deed.  Lyon's  case^ 
Russ.  and  Ry.  255  (e),  ante,  p.  449. 


[  *473  ]    ^FORGING  BILLS  OF  EXCHANGE,  PROMISSORY  NOTES,  AND  WARRANTS 
OR  ORDERS  FOR  PAYMENT  OF  MONET,  OR  DELIVERY  OF  GOODS,  &C. 

By  the  11  Geo.  4  and  1  Wm.  4,  c.  66,  s.  3,  it  is  enacted  (inter  alia) 
that  if  any  person  shall  forge  or  alter,  or  shall  offer,  utter,  dispose  of,  or 
put  off,  knowing  the  same  to  be  forged  or  altered,  any  bill  of  exchange,  or 
any  promissory  note  for  the  payment  of  money,  or  any  indorsement  on,  or 
assignment  of,  any  bill  of  exchange  or  promissory  note  for  the  payment  of 
money,  or  any  acceptance  of  any  bill  of  exchange,  or  any  undertaking, 
warrant,  or  order  for  the  payment  of  money,  with  intent,  in  any  of  the 
cases  aforesaid,  to  defraud  any  person  whatsoever,  every  such  offender 
shall  be  guilty  of  felony,  and  being  convicted  thereof,  [shall  suffer  death  as 
a  felon.]     For  the  present  punishment,  see  antey  p.  471. 

By  the  following  section,  if  any  instrument,  however  designated,  is  in 
law  a  bill  of  exchange,  or  oromissory  note,  for  the  payment  of  money,  or 
an  acceptance,  &.C.,  or  an  undertaking,  &c.,  within  the  intent  and  mean- 
ing of  the  act,  the  person  forging,  &c.,  may  be  indicted  as  an  offender 
against  that  act,  and  punished  accordingly. 

By  the  11  Geo.  4  and  1  Wm.  4,  c.  66,  s.  10,  if  any  person  shall  forge, 
or  alter,  or  shall  offer,  utter,  dispose  of,  or  put  off,  knowing  the  same  to 
be  forged,  or  altered,  any  warrant,  order,  or  request,  for  the  delivery  or 
^ , 

(a)  1  Eng.  C.C.  342.    {b)  Id.  255.    (c)  2  Id.  56.    (d)  £ng.  Com.  Law  Rep.  U.  454. 

(e)  lEng.C.  C.  255., 
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transFer  of  goods,  or  for  the  delivery  of  any  note,  bill,  or  other  security  for 
payment  of  ntioney,  with  intent  to  defraud  any  person  whatsoever,  every 
such  person  shall  be  guilty  of  felony,  &c.,  the  punishment  being  transpor- 
tation for  life,  or  not  less  than  seven  years,  or  imprisonment  for  four,  and 
not  less  than  two  years. 

Proof  of  forging  bills  of  exchange^  noteSy  undertakings,  fyc]  If  A. 
put  the  name  of  B.  on  a  bill  of  exchange  as  acceptor  without  B.'s  autho- 
rity, expecting  to  be  able  to  meet  it  when  due,  or  expecting  that  B.  will 
overlook  it,  this  is  forgery;  but  if  A.  either  had  authority  from  B.,  or  from 
the  course  of  their  dealing  bona  fide  considered  that  he  had  such  authority, 
it  is  not  a  forgery.  Per  Cokridge,  J.,  Forbes's  case,  7  C.  and  P.  224  (o). 
The  fact  that  on  three  or  four  previous  occasions,  when  the  prisoner  had 
drawn  bills  in  that  way,  the  party  whose  name  was  used  had  paid  thenf 
without  remark  or  remonstrance,  would  aflbrd  fair  ground  for  the  belief 
that  he  had  such  authority.  Per  Coleridge,  J.,  Beard's  case,  6  C.  and  P. 
143  (6).  But  if  a  person,  relying  on  the  kindness  of  another  (a  near  re- 
lation for  instance),  use  his  name  on  a  bill  without  authority,  trusting  that 
such  individual  will  pay  it  rather  than  there  should  be  a  criminal  prosecu- 
tion on  the  subject,  this  is  forgery.  Ibid.  Parish's  case,  8  C.  and  P. 
94  (c),  S.  P. 

If  a  person  having  the  blank  acceptance  of  another,  be  authorized  to  write 
on  it  a  bill  of  exchange  for  a  limited  amount,  and  he  write  *on  it  [  "^474  ] 
a  bill*of  exchange  for  a  larger  amount,'with  intent  to  defraud  either  the 
acceptor  or  any  other  person,  this  is  forgery.  Hart's  case,  7  C.  and  P. 
652  (d).  What  is  or  is  not  a  false  making  of  a  bill  of  exchange  is  a  ques- 
tion of  law.     Ibid. 

A.  being  in  want  of  1,0002.  applied  to  B.,  who  drew  a  bill  for  that 
amount,  which  A.  accepted,  payable  three  months  after  date.  In  a  few 
days  B.  came  to  A.,  and  said  he  could  not  get  the  1,0001.  bill  discounted, 
as  it  was  too  large,  and  proposed  that  two  bills  for  5001.  each  should  be 
substituted.  One  bill  for  5001.  was  drawn  by  B.,  and  accepted  by  A. 
B.  upon  this  pretended  to  destroy  the  1,0002.  bill  in  A.'s  presence,  but 
did  not  do  so  in  fact ;  on  the  contrary,  he  subsequently  altered  it  from  a 
bin  at  three  to  a  bill  at  twelve  months  :  it  was  held  by  Park,  J.,  that  this 
was  forgery  in  B.  with  intent  to  defraud  A.  Atkinson's  case,  7  C.  and  P. 
669  («) . 

If  the  prisoner  write  another's  name  across  a  blank  stamp,  on  which, 
after  he  is  gone,  a  third  person  who  is  in  league  with  him,  write  a  bill  of 
exchange  ;  semble,  that  this  is  not  a  forgery  of  the  acceptance  of  a  bill  of 
exchange  by  the  prisoner.  Cooke's  case,  8  C.  and  P.  582  {/).  So  where 
the  prisoner,  who  was  a  partner  in  a  firm,  was  indicted  for  forging  an  ac- 
ceptance of  a  bill  of  exchange,  and  it  appeared  that  another  party,  by  the 
direction  of  the  prisoner,  had  written  the  name  of  a  customer  across  a 
blank  stamp,  on  which  the  prisoner  some  time  subsequently  drew  a  bill  of 
exchange  in  the  name  of  the  firm,  Parke,  B.,  held  that  this  was  not  a  for- 
gery of  an  acceptance  of  a  bill  of  exchange  within  the  statute.  Butter- 
wick's  (second)  case,  Durham  Spring  Ass.  1839,  MS. ;  see  ante,  p.  465. 

In  order  to  bring  the  case  within  the  statute,  the  instrument  in  question, 

(a)  Eng.  Com.  L.  Rep.  xxxii.  497.    (6)  Id.  xxxiv.  329.    (r)  Id.  307.    (d)  Id.  xxxii.672. 

(e)  Id.  679.    (/)  id.  xxxiv.  535. 
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which  is  laid  to  be  a  bill  of  exchange  or  protQissory  note,  must  purport  on 
the  face  of  it  to  be  legally  such.  Where  the  instrument  was  in  the  fol- 
lowing form : — ^^  I  promise  to  pay  the  bearer,  one  guinea  on  demand,  here 
in  cash,  or  Bank  of  England  note ;"  the  judges  were  of  opinion,  that  this 
was  not  a  note  for  the  payment  of  money  within  the  repealed  stat.  2  Geo. 
2,  c.  25,  the  guinea  being  to  be  paid  in  cash  or  a  Bank  of  England  note, 
at  the  option  of  the  payer.     Wilcock's  case,  2  Russell,  456. 

But  it  is  not  necessary,  in  order  to  constitute  a  promissory  note  for  the 
payment  of  money  within  the  statute,  that  it  should  be  negotiable.  The 
prisoner  was  convicted  under  the  2  Geo.  2,  c.  25,  of  forging  a  promissory 
note,  in  the  following  form : — 

'<  On  demand,  we  promise  to  pay  to  Mesdames  S.  W.  and  S.  D.,  stew- 
ardesses for  the  time  being,  of  the  Provident  Daughters'  Society,  held  at 
Mr.  Pope's,  or  their  successors  in  office,  641.,  value  received. 

For  C.  F.  and  Co., 
J.  F." 

It  was  moved  in  arrest  of  judgment,  that  this  was  no  promissory  note  ; 
but  the  judges  were  of  a  difiereqt  opinion.  Saying,  that  it  W93  not  neces- 
sary that  it  should  be  negotiable,  and  that  it  was  immaterial  whether  the 
[  *475  ]  payees  were  legally  stewardesses,  and  that  *their  succeMprs  could 
not  take  the  note.  .  Box's  case,  2  Russell,  460  ;  Russ.  and  Ry.  300  (a)  ; 
6  Taunt.  325  (6). 

So  the  offence  will  amount  to  forgery,  where  the  bill  of  exchange^  is  not 
in  a  negotiable  state,  from  being  drawn  by  the  prisoner  in  his  own  favot, 
and  not  indorsed  by  him.  The  prisoner  was  charged  with  forging  a  bill, 
purporting  to  be  drawn  by  Atberton  Und  Co.,  of  Preston,  on  Denison  and 
Co.,  of  London,  payable  to  himself.  The  intent  charged  was,  in  one 
count,  to  defraud  Atherton  and  Co.,  and  in  another  count,  to  defraud  one 
M.  Yates.  It  appeared  that  the  prisoner  had  placed  the  bill  in  the  hands 
of  Mrs.  Yates,  an  inn-keeper,  as  a  security  for  his  account,  without  in- 
dorsing it.  The  judge  (Mr.  Baron  Graluifn)  told  the  jury  that  the  use 
made  by  the  prisoner  of  the  instrument,  was  conclusive  evidence  of  his 
fraudulent  intent,  and  the  jury  found  a  verdict  of  guilty.  The  judge 
afterwards  respited  the  sentence,  doubting  whether  he  ought  not  to  have 
left  the  question  of  fraudulent  intention  more  open  to  the  jury,  in  which 
case  they  might  have  found  that  the  prisoner  did  not  mean  to  defraud 
any  person,  but  by  paying  his  reckoning,  and  taking  his  bill,  to  make  no 
further  use  of  it.  On  a  reference  to  the  judges,  however,  they  were  of 
opinion  that  the  facts  amounted  to  forgery,  and  with  a  fraudulent  intent, 
the  bill  having  been  given  to  the  landlady  to  obtain  credit,  though  as  a 
pledge  only.     Birkett's  case,  Russ.  and  Ry.  86  (c). 

Even  before  the  late  statute.(ll  Geo.  4  and  I  Wm.  4,  c.  66,  s.  4,)  it 
was  held,  that  the  instrument  was  not  the  less  a  bill  of  exchange,  if,  con- 
taining the  requisites  which*  constitute  a  bill  of  exchange  in  law,  it 
professes  also  to  be  drawn  in  pursuance  of  some  particular  statute,  with 
the  requisitions  of  which  it  fails  to  comply.  Thus,  a  bill  drawn  upon 
commissioners  of  the  navy  for  pay,  was  held  to  be  a  bill  of  exchange,  al- 
though it  was  not  such  an  instrument  as  was  warranted  by  the  stat.  35 
Geo.  3,  c.  94.    Chisholm's  case,  Russ.  and  Ry.  297  (d). 

(a).  1  £n^.  G.  C.  300.    (h)  Eng.  Com.  L.  lUp.  i.  401.    (c)  1  Bnff.  C.  C.  86.    (<i)  I  Ibid.  S97. 
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It  has  been  already  stated,  that  where  the  instrument  alleged  to  be  a 
promissory  note  is  not  signed,  it  cannot  be  treated  as  such.  Pateman's 
case,  Russ.  and  Ry.  455  (a)^  ante,  p.  452.  So  where  the  name  of  the 
payee  is  in  blank.  Randall's  case,  Russ.  and  Ry.  195  (&),  ante,  p.  453. 
So  an  instrument  for  the  payment  of  money  under  5/.,  but  unattested. 
Moffat's  case,  1  Leach,  431,  ante,  p.  453. 

An  instrument  drawn  by  A.  upon  B.  requiring  him  to  pay  to  the  order 
of  C,  a  certain  sum  at  a  certain  time  '^  without  acceptance,"  is  a  bill  of 
exchange,  and  may  be  so  described  in  an  indictment  for  forgery.  Per 
Patteeon,  J.,  Kinnear's  case,  2  Moody  and  Rob.  117.. 

The  forgery  of  a  bill  of  exchange  does  not  include  that  of  the  accept- 
ance, see  ante,  p.  465. 

An  undertaking  to  pay  a  sum  which  is  uncertain  and  dependent  upon 
a  contingency  i^  within  the  statute  (s.  3,  ante,  p.  473.) 

Thus,  where  the  undertaking  was  to  pay  W^  B.  1002.,  '^  or  such  other 
sum  of  money,  not  exceeding  the  same  as  he  may  incur,  or  be  put  into 
for  or  by  reason  or  means  of  his  becoming  one  of  the  ^sureties  [  *476  ] 
to  M.  M.,  Esq.,  sheriff  elect  for  the  county  of  Y. ;"  the  judges  held  it  to 
be  within  the  act.  Reed's  case,  2  Lew.  C.  C.  185.  8  C.  and  P.  623  (c), 
S.  C. 

As  to  the  forging  of  foreign  bills,  &c.  vide  ante,  p.  468. 

Proqf  of  forging  orders  or  warrants  for  the  payment  of  money,  or 
for  the  delivery  of  goods,  fyc]  Forging  an  indorsement  upon  a  war- 
rant or  order  for  the  payment  of  money,  is  not  within  the  third  section  of 
the  act^     Arscott's  case,  6  C.  and  P.  408  (d). 

In  an  indictment  under  the  same  section,  for  forging  an  order  for  the 
payment  of  money,  it  must  appear,  either  upon  the  face  of  the  instru- 
ment itself,  or  by  proper  averments  in  the  indictment,  that  the  instrument 
bears  the  character  of  an  order.  The  prisoner  was  charged  with  forging 
'^  a  certain  order  for  payment  of  money,  as  follows :" 

<'  Gentlemen,  *         London,  April  24,  1809. 

Please  to  pay  the  bearer,  on  demand,  fifteen  pounds,  and  accompt  it  to 

Your  humble  servant, 

Charles  H.  Ravenscroft. 
Payable  at  Messrs.  Masterman  &  Co., 

White  Hart  Court, 

Wm.  Mc  Inerheney." 

• 

The  prisoner  being  convicted,  a  majority  of  the  judges,  on  a  case  re- 
served, held  that  this  was  not  an  order  for  the  payment  of  money,  but 
Mansfield,  C.  J.,  Wood,  B.,  and  Oraham,  B.,  held  that  it  was.  Ravens- 
croft's  case,  Russ.  and  Ry.  161  (e). 

To  constitute  an  order  for  the  payment  of  money,  within  the  statute, 
it  is  not  necessary  that  the  instrument  should  specify  in  terms  the 
amount  ordered  to  be  paid.  Where  the  order  was,  "  Pay  to  Mr.  H. 
Y.  or  order,  all  my  proportion  of  prize  money  due  to  me  for  my  services 
on  board  His  Majesty's  ship  Leander,"  it  was  objected  that  this  was  not 

(a)  1  Eng.  C.  C.  455.    (h)  1  Ibid.  195.    (c)  Eng.  Com.  L.  Rep.  zxxiv.  667.      (d)  Id.  xxv. 

461.    («)  I  Eng.  C.  C,  161. 


476  Forgery. 

an  order  for  the  payment  of  money,  as  no  sum  of  money  was  mentioned, 
but  the  prisoner  was  convicted,  and  the  judges  held  the  conviction  right* 
M'lntosh's  case,  3  East,  P.  C.  942. 

In  the  construction  of  the  words  '-'  warrant"  and  <'  order"  for  the  pay- 
ment of  money,  it  has  been  held  that  instruments,  which  in  the  commer- 
cial world. have  peculiar  denominations  are  within  the  n>eaning  of  those 
words,  if  they  be  in  law,  orders  or  warrants.  2  East,  P.  C.  943.  Thas, 
a  bill  of  exchange  may  be  described  as  an  order  for  the  payment  of 
money,  for  every  bill  of  exchange  is,  in  law,  an  order  for  the  payment  of 
money,  though  not  vice  versa.  Lockett's  case,  2  East,  P.  C.  940,  943 ; 
1  Leach,  94 ;  Sheppard's  case,  2  East,  P.  C.  944 ;  1  Leach,  226.  So  a 
bill  of  exchange  is  a  "  warrant  for  the  payment  of  money,"  and  may  be 
described  in  the  indictment  as  such,  for  if  genuine,  it  would  be  a  voucher  to 
.  the  bankers  or  drawers  for  the  payment.  Willoughby's  case,  2  East,  P.O.  944. 
[  *'477  ]  ^he  instrument,  as  set  forth  in  the  indictment,  must  appear 
to  be  a  request,  &c.,  and  if,  in  words,  it  does  not  so  purport,  it  must  be 
explained  by  proper  innuendos*  Thus,  where  the  prisoner  was  indicted 
for  disposing  of  and  putting  off  a  certain  forged  request,  as  follows : — 

Per  Bearer^ 

2^  Counterpain, 

T.  Davies, 
88,  Aldgate.  *  E.  Twell." 

And  it  was  proved  by  Davies,  whose  name  was  forged,  that  they  generally 
wrote  their  orders,  "  Send  per  bearer,"  or  '^  per  bearer,"  and  that  such 
orders  were  common  in  their  business,  and  it  was  objected  that  this  did 
not  purport  to  be  a  request  within  the  1  Wm.  4,  c.  66,  and  that  it  was 
not  addressed  to  any  one,  the  judges  were  unanimously  of  opinion,  that 
the  words  '^  per  bearer"  did  not  necessarily  import  ^^  send  per  bearer,"  but 
might  mean,  '^  I  have  sent  per  bearer,"  and  that  there  ought  to  have  been 
an  innuendo  to  explain  them.  They  seemed  to  think  an  address  not  ne- 
cessary. CuUen's  case,  1  Moody,  C.  C.  300(a);  5C.  and  P.  116(6), 
S.  C.  The  latter  point  again  arose  in  a  case  which  occurred  soon  after- 
wards. The  prisoner  was  indicted  for  uttering  a  forged  request  for  the 
delivery  of  goods,  in  the  words  and  figures  following : — 

*'  Gentlemen, 

Be  so  good  as  to  let  bearer  have  di  yards  of  blue  to  pattern,  &c.  and 
you  will  oblige 

W.  Reading,  Mortimer  St." 

The  request  was  not  addressed  to  any  one.  The  prisoner  being  con- 
victed, the  recorder  respited  the  judgment,  to  take  the  opinion  of  the 
judges  on  the  question,  whether,  as  the  request  was  not  addressed  to  any 
individual  person  by  name  or  description,  it  was  a  request  for  the  delivery 
of  goods  within  the  words  and  true  intent  of  the  statute.  All  the  judges 
who  were  present  at  the  meeting  held  the  conviction  right.  Carney's 
case,  1  Moody,  C.  C.  351  (c). 

It  seems,  says  Mr.  East,  to  be  now  settled  (but  see  Thomas's  case,  7 
C.  and  P.  851  (d),  postf  p.  480,)  that  if  the  warrant  or  order  do  not  pur- 

(•)  2  Bi^.  C.  C.  300.     (b)  Eng.Com.  L.  Rap.  zziy.  235.    (c)  2  Eng.  C.  C.  361.    (d)  Eng. 

Com.  L.  Kep.  xxxii.  851. 
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port  OQ  the  face  of  it,  or  be  shown,  by  proper  averments,  to  be  made 
by  one  having  authority  to  command  the  payment  of  the  money  or  direct 
the  delivery  of  the  goods,  and  to  be  compulsory  on  the  person  having 
possession  of  the  subject-matter  of  it ;  but  only  purport  to  be  a  request 
to  advance  the  money,  or  supply  the  goods  on  the  credit  of  the  party  ap- 
plying, which  the  other  may  comply  with  or  not,  as  he  thinks  proper,  it  is 
not  a  warrant  or  order  within  the  statute.  2  East,  P.  C.  936.  Thus,  a 
note  in  the  name  of  an  overseer  of  the  poor  to  a  shop-keeper,  desiring 
him  to  let  the  prisoner  have  certain  goods,  which  he  would  see  him  paid 
for,  was  held  not  to  be  a  warrant  or  order  for  the  delivery  of  the  goods 
♦within  the  statute  (7  Geo.  2,  c.  22.)  The  judges,  on  a  case  re-  f  *478J 
served,  said,  that  the  words  -^  warrant  or  order,"  as  they  stood  in  the  act, 
were  synonymous,  and  imported  that  the  person  giving  such  warrant  or 
order  had,  or  at  least,  claimed  an  interest  in  the  money  or  goods  which 
were  the  subject-matter  of  it,  and  had,  or  at  least,  assumed  to  have  a  dis- 
posing power  over  them,  and  took  upon  himself  to  transfer  the  property, 
or  at  least,  the  custody  of  them  to  the  person  in  whose  favor  such  war- 
rant or  order  was  made.  One  of  the  judges  doubted,  and  another  of 
their  lordships  dissented.  Mitchell's  case,  2  East,  P.  C.  936.  The  pris- 
oner was  indicted  for  forging  the  following  '^  order  for  delivery  of  goods." 
''Sir,  please  to  let  the  bearer,  Capt.  Geo.  Williams,  have  12  barrels  of 
tar. — W.  Robinson."  It  appeared  that  the  prisoner  was  not  the  owner 
of,  and  had  not  any  special  interest  in  the  goods  in  question,  nor  had  he 
any  authority  to  send  such  an  order,  if  it  had  been  genuine.  Being  con- 
victed, the  judges,  on  a  case  reserved,  held  that  it  was  not  an  order  within 
the  act,  on  the  authority  of  Mitchell's  case,  though  most  of  them  said, 
they  should  have  doubted  the  propriety  of  that  determination  had  it  been 
res  iniegray  but  having  been  so  long  acquiesced  in,  they  thought  it  should 
not  now  be  departed  from.  Williams's  case,  2  East,  P.  C.  937  ;  1  Leach, 
114;  £llor!s  case,  2  East,  P.  C.  938.  The  prisoner  was  indicted  for 
forging  an  order  for  the  delivery  of  goods.  The  indictment  state'd,  that 
J.  L.  Desormeaux,  silk  dyer;  delivered  to  F.  Purser,  silk  dyer,  78lb8.  of 
raw  silk,  &c.,  ^nd  that  the  prisoner  well  knowing  the  premises,  forged  a 
certain  warrant  or  order  for  the  delivery  of  the  goods,  with  the  name  of 
L.  Desemockex  thereto  subscribed,  purporting  to  have  been  signed  by  one 
Louis  Desormeaux,  by  the  name  of  L.  Desemockex,  he,  the  said  L.  De- 
sormeaux, then  and  there  being  the  servant  of  the  said  J.  L.  D.  in  his 
business  of  a  ulk  dyer,  and  purporting  to  be  a  warrant  or  order  from  the 
said  L.  Desormeaux,  as  such  servant  of  the  said  J.  L.  D.  for  the  delivery 
of,  &c.  the  tenor  of  which,  &c.  is  as  follows  : — 

'^  Please  to  send  by  the  bearer  81b.  of  that  whorpe  hun  market, 

L.  Desemockex.'- 

It  appeared  in  evidence  that  the  prisoner,  who  had  lived  for  a  fortnight 
with  the  prosecutor  as  servant,  went  to  Purser,  to  whom  certain  silk  had 
been  delivered,  with  the  forged  order,  which  he  represented  as  coming 
from  Mr.  L.  Desormeaux,  the  son  of  the  prosecutor,  who  managed  part 
of  his  father's  business.  The  prisoner  being  convicted,  the  judges  on  a 
reference  to  them,  on  the  authority  of  Mitchell's  and  Williams's  case, 
Bupra^  held  the  conviction  wrong*    They  said  that  the  order  must  be 
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directed  to  the  holder  of,  or  person  interested  in,  or  having  possession  of 
the  goods,  but  that  the  order  in  question  was  not  directed  to  any  person, 
merely  expressing  a  desire  that  8Ibs.  of  silk  should  be  delivered  to  the 
bearer,  without  any  direction  from  whom  it  was  to  be  received.  On  that 
[  *479  ]  ground,  '*therefore,  the  judges  were  of  opinion  that  this  was  not 
a  warrant  or  order  within  the  statute.  They  also  said,  that  with  regard 
to  the  form  of  the  indictment,  it  ought  to  have  appeared  therein  that  the 
person  whose  name  was  subscribed  to  the  order  had  authority  to  make  it, 
which  was  not  to  be  collected  from  the  words  of  the  present  indictment. 
Clinch's  case,  2  East,  P.  C.  933;  1  Leach,  540.  It  has  been  observed 
as  a  consequence  of  this  decision,  that  if  the  indictment  states  the  person, 
in  whose  name  the  order  is  forged,  to  have  been  servant  to  J.  S.,  and  that 
the  order  was  for  the  delivery  of  goods  of  J.  S.,  it  ought  to  show  that  the 
servant,  as  such,  had  a  disposing  power  over  the  goods.  MS.  Bayley,  J., 
2  Russell,  474.  (n). 

The  prisoner  was  indicted  for  forging  a  certain  prder  for  the  payment 
of  money  ;  that  is  to  say, 

Mr.  Thomas, 

.  Sir — ^You  will  please  to  pay  the  bearer,  for  Rd.  Power,  three 
pounds,  for  three  weeks,  due  to  him,  a  country  member,  and  you  will 
much  oblige,  your's,  &c. 

J.  Beswick. 

To  Mr.  Thomas,  Gray's  Inn  Lane." 

* 

The  indictment  then  averred  an  intent  to  defraud  J.  Thomas,  who  had 
in  his  hands  a  large  sum  of  money  belonging  to  a  Friendly  Society.  Bes- 
wick, whose  name  was  forged,  was  Secretary  to  the  Society,  and  he  proved 
that  there  was  no  person  named  Rd.  Power,  a  member.  No  evidence 
was  given  of  the  rules  of  the  Society.  The  recorder,  in  the  absence  of 
such  evidence,  thought  that  there  was  nothing  to  prove  that  Beswick  had 
any  disposing  power  over  the  money  in  the  hands  of  Thomas ;  and' upon 
a  case  reserved,  the  judges  (except  Gaaelee  and  Parke,  JJ.,)  held  that 
this  was  not  an  order  on  the  face  of  it,  and  that  the  conviction  was  wrong. 
Baker's  case,  1  Moody,  C.  C.  231  (a).  Upon  the  same  principle  it  was 
held,  that  a  forged  order,  for  the  purpose  of  obtaining  a  reward  for  the 
apprehension  of  a  vagrant,  not  being  under  seal  as  required  by  the  statute 
17  Geo.  2,  c.  5,  s.  5,  (repealed)  and  not  being  directed  to  the  high  consta- 
ble, was  not  an  order  for  the  payment,  although  orders  in  that  form  had 
been  generally  acted  upon.  Bayley,  J.,  before  whom  the  prisoner  was 
tried,  said,  to  bring  the  case  within  the  statute,  the  order  must  be  such  as, 
on  the  face  of  it,  imports  to  be  made  by  a  person  who  has  a  disposing 
power  over  ^he  funds.  In  this  case  the  party,  looking  at  the  act,  must 
have  known  that  the  order  was  not  made  by  one  who  had  a  disposing 
power  over  the  funds  in  his  hands.  The  magistrate,  as  an  individual,  had 
no  right  to  make  such  an  order;  and  the  treasurer  had  no  right  to  consider 
it  as  an  order  which  he  was  bound  to  obey.  The  magistrate,  in  his  char- 
acter of  a  justice  of  the  peace,  had  no  right  to  make  such  an  order ;  if  he 
had  any,  it  was  derived  from  the  statute ;  but  he  had  no  power  to  make 
such  an  order  as  this ;  and  if  such  a  one  had  been  made,  the  treasurer 


(a)  2  £ng.  C.  C.  S31. 
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ought  DOt  to  have  obeyed  it.     Rdshworth's  case,  2  Russell^  471.    Od  a 
reference  to  the  judges,  they  held  that  *thi8  direction  was  tight.  [  *480  ] ' 
Russ.  and  Ry.  217  (a).     See  Froud's  case,  Rubs,  and  Ry.  389  (6). 

So  an  indictment  for  forging  an  order  for  relief  to  a  discharged  prisoner, 
under  the  5  Geo.  4,  c.  85,  which  was  in  many  respects  ungrammatical, 
and  at  variance  with  the  act,  was  held  bad.     Donelly's  case,  1  Mob.  C. 

C.  438  (c). 

But  in  the  following  case  a  forged  request  was  held  to  be  within  the 
act,  although  the  party  whose  name  was  forged  had  not  any  authority 
over,  or  interest  in  the  goods,  neither  did  the  request  profess  to  charge 
such  party,  the  goods  being  supplied  on  the  credit  of  the  prisoner.  The 
latter  represented  to  the  prosecutor,  that  M.  C.  was  dead,. and  had  left 
him  50Z.  or  602.  and  it  was  in  the  hands  of  A.  D.,  and  that  he  wanted 
mourning.  The  prosecutor  refused  to  let  the  prisoner  have*  the  goods, 
but  said  he  should  have  them  if  he  would  get  an  o^der  for  them  froni  A. 

D.  In  about  half  an  hour  the  prisoner  returned  with  a  forged  paper,  pur- 
porting to  be  signed  by  A.  D.,  containing  (irUer  alia)  as  follows.  ^^  Please 
to  let  W.  T.  have  such  things  as  he  wants  for  the  purpose.  Sir,  I  have 
got  the  mount  of  27{.  for  M.  C.  in  my  keeping  these  many  years."  The 
prisoner  being  convicted,  it  was  held  by  the  judges  that  the  conviction 
was  right:    Thomas's  case,  7  C.  and  P.  851  (d). 

So  a  forged  paper  addressed  to  a  tradesman  by  one  of  his  customers  in 
the  following  form.  '' Please  to  let  bearer,  William  Gof,  have  spillshoul 
and  grafting  tool  for  me,"  was  held  by  Gurney,  B.,  to  be  a  forged  request 
for  the  delivery  of  goods  within  the  statute.  James's'  case,  8  C.  and  P. 
292(c). 

If  the  instrument  purport  to  be  an  order  which  the  party  has  a  right  to 
make,  although  in  truth  he  had  no  such  right,  and  although  no  such  person 
be  in  existence  as  the  order  purports  to  be  made  by,  it  i?  still  an  order 
within  the  statute.  2  East,  P.  C.  940.  The  prisoner,  Charles  Lockett, 
was  convicted  of  uttering  a  forged  order  for  the  payment  of  money,  as 
follows  : — "  Messrs.  Neale  and  Co.,  Pay  to  Wm.  Hopwood,  or  bearer, 
161.  I0a,6d.  R.  Vennist."  The  prisoner  had  given  this  order  in  [my* 
ment  for  goods.  No  such  person  as  Vennist  kept  cash  with  Neale  and 
Co. ;  nor  did  it  appear  that  there  was  any  such  person  in  existence.  The 
judges,  on  considering  the  case,  held  it  to  be  a  forgery.  They  thought  i\ 
immaterial  whether  such  a  man  as  Vennist  existed  or  not ;  or  if  he  did, 
whether  he  kept  cash  with  Neale  and  Co.  Jt  was  sufficient  that  the  order 
assumed  those  facts,  and  imported  a  right  on  the  part  of  the  drawer  to 
direct  such  a  transfer  of  his  property.  Lockett's  case,  2  East,  P.  C.  940 ; 
1  Leach,  94.  The  same  point  was  again  argued  in  Abraham's  case,  $ 
East,  P.  C.  941 ;  1  Leach,  96.  (n). 

A  letter  of  credit,  on  which  the  correspondents  of  the  writer  of  it,  hav- 
ing funds  of  his  in  their  possession,  apply  them  to  the  use  of*  the  party  in 
whose  favor  it  is  given,  was  held  by  the  judges  to  be  a  warrant  for  the 
payment  of  money  within  the  11  Geo.  4  and  1  Wm.  4,  c.  66,  s.  3« 
Rauke's  case,  8  C.  and  P.  626  (/). 

In  a  forged  order  for  the  delivery  of  goods,  it  does  not  appear  to  be  ne- 
cessary that  the  particular  goods  should  be  specified  in  the ''^'order,  ['(^481  ] 

(a)  1  Enff.  C.  C.  317.    (h)  Id.  389.    (e)  9  Id.  438.    (d)  Eng.  Com.  L.  Rep.  zxzii.  768. 

(e)  Id.  xxMV.  396.    (/)  id,  657. 
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provided  it  be  in  terms  intelligible  to  the  parties  themselves  to  whom  the 
order  is  addressed.  2  East,  P.  C.  941.  The  prisoner  was  indicted  for 
forging  an  order  for  the  delivery  of  goods,  as  follows : — "  Sir,  Please  to 
deliver  my  work  to  the  bearer.  Lydia  Bell."  Mrs.  Bell,  a  silversmith, 
proved  that  she  had  sent  several  articles  of  plate  to  Goldsniith's-hall,  to  be 
marked.  The  form  of  the  order  was  such  as  is  usually  sent  on  such  occa- 
sions, except  that  in  strictness,  and  by  the  rule  of  the  plate-office,  the  sev- 
eral sorts  of  work,  with  the  weight  of  the  sHver,  ought  to  have  been  men- 
tioned in  it.  The  prisoner  being  convicted,  the  judges  were  of  opinion 
that  the  conviction  was  right.  Jones's  case,  2  East,  P.  C.  941  ;  1  Leach, 
53,  and  see  Thomas's  case,  ante,  p.  480. 

-Nor  will  the  order  be  less  the  subject  of  forgery  on  account  of  its  not 
being  available,  by  reason  ^f  some  collateral  objection  not  appearing  on 
the  face  of  it.  2  Russell,  475.  The  prisoner  was  convicted  of  forging 
an  order  for  the  payment  of  money,  and  it  appeard  that  the  party  whose 
name  was  forged  was  a  discharged  seaman,  who  was  at  the  time  the  order 
was  dated,  within  seven  miles  of  the  place  where  his  wages  were  payable ; 
under  which  circumstance  his  genuine  order  would  not  have  been  valid, 
by  virtue  of  the  statute  32  Geo.  3,  c.  34,  s,  2.  The  judges,  however, 
held  the  conviction  proper,  the  order  itself,  on  the  face  of  it,  purporting 
to  be  made  at  another  place  beyond  the  limited  distance.  M'Intosh's  case, 
2  East,  P.  C.  942  ;  2  Leach,  883  ;  2  Russell,  475. 

The  prisoner  was  charged  with  forging  *^  a  certain  warrant  and  order 
for  the  payment  of  money."  The  instrument  in  question  was  a  forged 
check  upon  a  banker.  It  was  objected  that  this  charged  an  offence  with 
regard  to  two  instruments;  but  Bosanquet^^i.^  was  of  opinion  that  the 
indictment  was  sufficient.  He  thought  the  instrument  was  both  a  warrant 
and  an  order ;  a  warrant  authorizing  the  banker  to  pay,  and  an  order 
upon  him  to  do  so.     Crowther's  case,  5  C.  and  P.  316  (a). 
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By  the  1  Wm.  4,  c.  66,  s.  10,  if  any  person  shall  forge  or  alter,  or 
shall  offer,  utter,  dispose  of,  or  put  off,  knowing  the  same  to  be  forged  or 
altered,  any  acquittance  or  receipt,  either  for  money  or  goods,  or  any  ac- 
countable receipt,  either  for  money  or  goods,  with  intent  to  defraud  any 
person  whatsoever,  every  such  offender  shall  be  guilty  of  felony,  and 
being  convicted  thereof,  shall  be  liable,  at  the  discretion  of  the  court,  to 
be  transported  beyond  the  seas  for  life,  or  for.  any  term  not  less  than  seven 
years,  or  to  be  imprisoned  for  any  term  not  exceeding  four  years,  nor  less 
than  two  years. 

With  regard  to  what,  on  the  face  of  it,  will  constitute  a  receipt,  the 
[  ♦482  ]  following  case  was  decided  upon  the  repealed  statute.  The  ♦pris- 
oner was  convicted  of  uttering  a  forged  receipt  for  money ^  as  follows, 
inz; — 

« I8th  March,  1773. 

'^  Received  the  contents  above,  by  me 

Stephen  Withers." 


(a)  £ng;  Com.  L.  Rep.  xxiv.  337. 
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The  priaoner  was  employed  by  a  lottery  shopkeeper  to  carry  out  prize- 
money,  and  had  the  following  account  delivered  to  biin  tQ  carry  out :— -* 

"  Mf.  Wither*. 

*'One-16thof  a  £20,  prize £15   0 

Deduct,  &c.      .     .     . 010 


£1   4  0" 


To  this  accdbnt  the  prisoner  forged  the  receipt  in  question.  It  was  ob- 
jected for  the  prisoner,  that  the  receipt  being  for  *'  contents  above,"  it  and 
^the  bill  were  one  entire  thing,  and  the  whole  ought  to  have  been  set  out ; 
and  that  it  did  not  appear  by  the  indictment  what  the  receipt  was  for. 
But  the  judges  were  of  opinion  that  the  indictment  w«is  good,  for  it  wa3 
^^  Received  the  contents  above,"  which  showed  it  to  be  a  receipt  for  some- 
thing, though  the  particulars  were  not  expressed,  and  it  was  laid  to  be  a 
forged  receipt  for  money,  under  the  hand  of  S.  W.,  for  12.  48.  Od. ;  and 
the  bill  itself  was  only  evidence  of  the  fact,  and  showed  it  to  be  a  re- 
ceipt for  money  as  charged.     Testick's  case,  2  East,  P.  C.  925. 

What  is  to  be  considered  a  ^'  receipt  for  money,"  was  decided  in  the 
following  case: — ^The  prisoner  was  indicted  under  the  2 Geo.  2,  c.  25  and 
31  Geo.  2,  c.  22,  s.  78,  for  forging  a  certain  receipt  for  money,  viz.  &c. ; 
and  in  other  counts,  upon  the  statute  7  Geo.  2,  c.  22,  with  altering  a 
certain  accountable  receipt  for  bank  notes  for  the  pajfment  of  money y 
with  intent  ta  defraud  the  Bank  of  England.  It  appeared  that  the  pris- 
oner was  accountant  to  the  London  Assurance  Company^  who  kept  tbe|ir 
cash  with  the  Bank  of  England,  who  furnished  them  with  a  book  in  which 
the  clerk  of  the  Bank  entered  all  sums  paid  in  by  the  Company,  and 
Signed  his  name .  to  the  entry.  One  of  these  entries  was  altered  by  tSfB 
prisoner,  from  2102.  to  3,2102.,  which  was  the  forgery  in  question.  It 
was  objected  for  the  prisoner,  that  the  statutes  2  and  31  Geo.  2,  mention- 
ed only  money  and  goods,  and  not  bank  notes ;  and  the  statute  7  Geo.  2, 
related  only  to  persons,  and  not  to  corporations.  The  prisoner  was  ao* 
quitted  upon  the  first  count,  and  on  a  reference  to  the  judges,  with  regard 
to  the  second  objection,  they  were  of  opinion  that  the  statute  did  not 
apply  to  corporations.  Harrison's  case,  2  East,  P.  C.  926 ;  1  Leach,  180. 
It  appears,  from  the  report  of  this  case  in  Leach,  that  the  judges  express- 
ed a  clear  opinion  that  the  entry  in  the  bank  book  was  an  accountable 
receipt  within  the  meaning  of  the  act, ,  but  no  opinion  to  that  effect  was 
publicly  given.     See  2  East,  P.  C.  928. 

In  an  indictment  for  forging  a  receipt  to  an  assignment  for  payment  qf 
a  certain  sum  in  a  navy  bill,  it  is.  not  sufficient  to  state  such  *navy  [  '(^483  ] 
bill  and  such  assignment,  and  then  to  charge  that  the  prisoner  foiged  a 
receipt  for  money  mentioned  in  the  said  navy  bill  as  follows  ;  viz.  *^  Wm. 
Thornton,  Wm.  Hunter ;"  because  the  mere  signing  such  names,  unless 
connected  with  the  previous  matter,  does  not  necessarily  purport  on  the 
face  it  to  be  a  receipt ;  but  it  should  be  averred  that  such  navy  bill,  iic, 
together  with  such  signature,  did  purport  to  be,  and  was  a  receipt,  Slc 
The  judges,  to  whom  the  case  was  referred,  said  that  the  name  itself,  as 
stated  in  the  indictment,  was  no  receipt,  though,  coupled  with  the  navy 
bill,  it  might  form'one.  But  then  it  ought  to  be  so  stated,  as  was  done  in 
a  case  referred  to  in  the  Crown  Circuit  Companion,  which  was  an  indict- 

58     - 
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tnent  for  uttering  a  forged  warrant  for  the  payment  of  a  South  Sea  an- 
nuity, wherein  it  was  stated  that  one  D.  H.  was  a  clerk  of  the  S.  S.  Com- 
pany, intrusted  to  sign  warrants  for  the  payment  of  money,  and  that  one 
H.  P.,  having  in  his  custody  a  certain  warrant,  &Ci,  signed  by  the  said 
D.  H.,  and  directed  to  R.  R.,  the  cashier  of  the  company,  for  the  pay- 
ment of  81.  to  one  W.  D.,  on  the  back  of  which  said  warrant* the  said 
W.  D.  had  signed  his  name  ;  which  said  paper,  partly  printed,  fyc,  to- 
gether with  the  said  indorsement,  inform  aforesaid,  did  purport  to  be 
and  was  a  receipt,  acquittance,  and  discharge  under  the,  hand  of  the 
said  W.  J),  for  the  said  sum  of  81, ;  he  the  said  H.  P.  did  feloniously, 
&c.  alter,  &c.  Hunter's  case,  2  East,  P,  C.  928 ;  2  Leach,  624.  Upon 
the  authority  of  the  foregoing  case,  the  following  was  decided.  The  pris- 
oner was  indicted  for  forging  "  a  certain  receipt  for  money,"  as  follows, 
that  is  to  say  "  Settled,  S.  M.,"  with  intent,  &c.  It  appeared  in  evi- 
dence, that  the  prisoner,  who  was  employed  to  receive  and  pay  the  mo- 
nies of  a  subscription  fund,  had  forged  the  receipt  in  question  at  the  bot- 
tom of  a  bill  sent  in  to  the  trustees  of  the  fund.  It  was  contended  for 
the  prisoner,  that  on  the  face  of  the  indictment  there  did  not  purport  to 
be  a  ''  receipt  for  money,"  and  ihat  it  should  have  been  shown  to  be  such 
by  proper  averments  ;  and  the  court,  (TTiompson,  B.,  and  Graham,  B.,) 
on  the  authority  of  Hunter's  case,  supra,  were  of  that  opinion,  and  held 
that  the  indictment  was  defective.  Thompson's  case,  2  Leach,  910. 
The  indictment  charged  that  a  precept  had  been  issued  by  one  C.  H.  high 
constable,  &c.,  directed  to  the  overseers  of  the  poor  of  C.,  to  collect  211. 
lis.  Ad. ;  that  a  receipUfor  money,  viz.  for  the  sum  of  2lZ.  ll^.  Ad.  had 
been  forged,  by  falsely 'affixing  and  cementing  to  the  said  precept,  at  the 
foot  thereof,  a  certain  receipt,  in  the  handwriting  of  one  Henry  Har* 
greaves,  of  the  tenor  following,  "  that  is  to  say,  "  1825.  Reed.,  H.  H.,'' 
which  had,  before  then,  been  made  and  written  by  the  said  Henry  Har* 
greaves  as  a  receipt  for  other  money,  and  that  the  prisoner  published,  d:c. 
It  was  objected  that  there  ought  to  have  been*  an  averment  to  explain 
what  was  meant  by  the  word  **  Reed.,"  and  what  by  the  initials  H.  H. 
The  prisoner  being  convicted,  the  judges  considered  the  case,  and  held 
the  indictment  bad,  because  there  was  nothing  to  show  what  the  initials 
H.  H.  mean(f  or  what  connection  Hargreaves  had  with  Hindle,  or  with  the 
receipt.     Barton's  case,  1  Moody,  C.  C.  141  (a). 

[  *484  ]  *Thompson's  case,  supra,  has  been  expressly  overruled  by  Mar- 
tin's case,  7  C.  end  P.  549,  in  which  it  was  held  by  the  judges,  that  the 
words  ''  settled,  AL,  Samuel  Hughes,"  at  the  foot  of  a  bill  of  parcels,  im- 
port a  receipt  and  acquittance,  and  that  an  indictment  for  uttering  the  ac- 
*  quittance,  which  set  out  the  bill  of  parcels  with  the  word  "settled,"  and 
the  supposed  signature  at  the  foot  of  it,  without  any  averment  that  the 
word  '*  settled"  imported  a  receipt  or  acquittance,  was  sufficient.  A  ser- 
vant employed  to  pay  bills,  recehred  from  her  mistress  a  bill  of  a  tradesman, 
called  Sadler,  together  with  money  to  pay  that  and  other  bills.  She 
brought  the  bill  again  to  her  mistress,  with  the  words,  "  Paid,  sadler"  up- 
on it ;  Sadler  being  written  with  a  small  s,  and  there  being  no  initial  of 
the  christian  name  of  the  tradesman.  It  was  held  by  Lord  Denman,  C.  J., 
that  the  words  "  Paid,  sadler,"  under  the  circumstances,  imported  a  re- 
ceipt or  acquittance  for  the  money,*  and  were  not  merely  a  memorandum 

(a)  2  Zng.  C.  C.  441. 
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by  the  servant  of  her  having  paid  the  bill.  Houseman's  case,  8  C.  and 
P.  180  (a).  So  where  tlie  prisoner  was  charged  with  forging  and  utter- 
ing a  receipt,  and  the  proof  was  that  he  had  altered  a  figure  in  the  follow- 
ing voucher,  '<  11/.  5s.  lOd.,  for  the  high  constable,  T.  H. ;"  and  it  was 
objected,  on  the  authority  of  Barton's  case,  ante,  p.  483,  that  the  indict- 
ment was  bad  for  not  containing  an  averment  what  T.  H.  meant ;  Alder- 
sotiy  B.,  held  it  sufficient,  and  that  the  word  *'  acquittance  or  receipt"  was 
not  necessary  to  constitute  the  instrument  such,  if  it  contained  other 
words  which  sufficiently  demonstrated  that  it  was  a  receipt.  Boardman's 
case,  2  Lew.  C.  C.  181.  So  it  was  held  by  Gurnetfy  B.,  that  the  words 
*^  reed,  the  above  rate,  J.  P.,"  sufficiently  imported  a  receipt,  without  an 
Innuendo  to  explain  them.     Vaughan's  case,  8  C.  and  P.  276  (b). 

A  scrip  receipt,  with  the  blank  for  the  name  of  the  subscriber  not  fill- 
ed up,  and  therefore  not  purporting  to  be  a  receipt  of  the  sum  therein 
mentioned  from  any  person,  is  not  a  "  receipt  for  money."  Grose^  J., 
in  delivering  the  opinion  of  the  judges  in  this  case,  observed  that  the  in- 
atmment,  the  tenor  of  which  was  necessarily  set  forth  in  the  indictment, 
was  not  a  receipt  for  money  in  contemplation  of  law,  within  the  stat.  2 
Geo.  2,  c.  25.  That  it  was  the  duty  of  the  cashier,  appointed  by  the 
bank,  to  receive  such  subscriptions,  to  fill  up  the  receipt  with  the  names 
of  the  subscribers,  and  until  the  blank  was  filled  up,  the  instrument  did 
not  become  an  acknowledgment  of  payment,  or,  in  other  words  a  receipt 
for  money ;  while,  in  such  a  state,  it  was  no  more  a  receipt  than  if  the 
sum  professed  to  be  received  were  omitted.  That  in  Harrison's  case, 
(ante,  p.  482,)  the  book,  in  which  the  entry  was  made,  imported  to  be  a 
book  containing jeceipts  for  pnoney  received  by  the  bank  from  their  cus- 
tomers, and  showed  that  the  money  was  received  from  the  person  to  whom 
the  book  belonged.     Lyon's  case,  2  East,  P.  C.  933  ;  2  Leach,  597. 

In  the  following  case,  a  point  arose  with  regard  to  the  party  intended  to 
be  defrauded  by  certain  forged  receipts.  Grose,  J.,  in  delivering  the  opin- 
ion of  the  judges,  stated  the  facts  of  the  case.  He  said  the  prisoner  was 
tried  on  an  indictment  charging  him,  in  ^the  first  count,with  having  [  *485  ] 
uttered  twenty-two  forged  acquittances  and  receipts  for  money,  purporting 
to  be  signed  by  different  persons,  as  for  money  received  by  John  Collin- 
ridge.  There  were  two  other  counts,  one  for  foiling,  aqj^  another  for 
uttering  one  of  the  receipts.  Previously  to  the  trial,  it  was  submitted  to 
the  court  by  the  prisoner's  counsel,  that  the  prosecutor  ought  to  be  direct- 
ed on  which  particular  receipt  he  intended  to  proceed  ;  but  the  indictment 
charging  him  with  having  uttered  all  the  receipts  at  one  and  the  same 
time,  the  objection  was  overruled,  and  the  judg^es  were  of  opinion  that 
this  application  was  properly  refused ;  for  it  was  proved  that  the  prisoner* 
had  uttered  all  the  receipts,  at  the  same  time,  to  the  solicitor  of  the  navy 
board,  as  vouchers  for  the  account  of  CoUinridge,  a  public  accountant, 
deceased,  which  the  prisoner  had  undertaken  to  get  passed  at  the  navy 
board.  The  second  objection  was,  that  as  these  receipts  purported  to  be 
receipts  given  to  CoUinridge  by  the  workmen  whom  he  employed,  for 
work  done  and  materials  found  for  Aim,  the  navy  board  had  no  concern 
with  them,  and  the  offence  was  not  within  the  2  Geo.  2,  c.  25,  s.  1,  or 
31  Geo.  2,  c  22;  for  that  the  workmen  were  solely  employed  by  CoUin- 
ridge, and  not  by  the  navy  board ;  and  that,  as  he  only  was  answerable,  it 

(a)  Eng.  Com.  L.  Rep.  zzxiv.344.    (h)  Id.  390. 
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was  indifferent  to  the  board  whether  the  Bums  had  been  paid  or  not.  In 
answer  to  this  objection,  the  learned  judge  observed,  that  as  the  work  was 
done  for  the  commissioners  of  the  navy  board,  the  persons  employed  for 
that  purpose  by  him,  were  employed  not  solely  on  bis  own  account,  bat 
also  on  account  of  the  king ;  and  these  receipts,  if  genuine,  would  have 
been  legal  vouchers  for  his  account,  and  would  have  entitled  him  to  a 
discharge  from  the  navy  board.  The  judges,  therefore,  were  of  opinion, 
that  the  instruments  were  forged  receipts  for  money  within  the  statute, 
and  that  they  bad  been  uttered  with  intent  to  defraud  the  king.  Thomas's 
€880,  2  Leach,  877  ;  2  East,  P.  C.  934. 

To  constitute  a  receipt  for  money,  within  the  statute,  the  instrument 
must  purport  to  be  an  acknowledgment  by  some  one,  of  money  having 
been  rieceived.  The  prisoner  was  indicted  for  forging  a  receipt  and  ac- 
quittance (setting  it  out.)     The  instrument  was  as  follows:—* 

"  William  Chinnery,  Esq.  paid  to  X  tomson  the  som  of  8  pounds, 
feb.  13,  1812." 

It  was  not  subscribed,  but  was  uttered  by  the  prisoner  as  a  genuine 
i^eceipt,  and  taken  as  such  by  Mr.  Chinnery's  housekeeper.  The  prisoner 
being  convicted,  the  judges  held  the  conviction  wrong,  being  of  opinion 
that  this  could  not  be  considered  as  a  receipt.  It  was  an  assertion  that 
Chinnery  had  paid  the  money,  but  did  not  import  an  acknowledgment 
thereof.    Harvey's  case,  Russ.  and  Ry.  227  (a). 


f  ♦486  J  *rORGERIES    RELATING    TO    THE    1*UBL1C    FUNDS. 

False  entries  in  books  of  Bank,  and  transfer  in  false  names,]  By 
the  1 1  Geo.  4  and  1  Wm.  4,  c.  66,  s.  5,  *^  if  any  person  shall  wilfully 
make  any  false  entry  in,  or  wilfully  alter  any  word  or  figure  in  any  of  the 
books  of  account,  kept  by  the  governor  and  company  of  the  Bank  of 
^England,  or  by  the  governor  and  company  of  merchants  of  Great  Britain, 
trading  to  the  South  Seas  and  other  parts  of  America,  and  for  encourag- 
ing the  fisheries,  commonly  called  the  South  Sea  Company ;  in  which 
bookSi  the  adibunts  of  the  owners  of  any  stock,  annuities,  or  other  public 
fnnds,  which  now  are  or  hereafter  may  be  transferrable  at  the  Bank  of 
England,  or  at  the  South  Sea  House,  shall  be  entered  and  kept,  or  shall 
in  any  manner  wilfully  falsify  the  accounts  of  such  owners  in  any  of  the 
laid  books,  with  intent,  in  any  of  the  cases  aforesaid,  to  defraud  any  per- 
008  whatsoever ;  or  if  any  person  shall  wilftilly  make  any  transfer  of  any 
share  or  interest  of  or  in  any  stock,  annuity,  or  other  public  fund,  which 
now  is  or  hereafter  may  be  transferrable  at 'the  Bank  of  England,  or  at 
Che  South  Sea  House,  in  the  name  of  any  p^r^on  not  being  the  true  and 
lowfal  owner  df  such  share  or  interest,  with  intent  to  defraud  any  person 
whatsoever ;  every  such  offender  shall  be  guilty  of  felony,  and  being  con- 
victed thereof;  shall  suffer  death  as  a  felon."  As  to  the  present  punish- 
ment, vide  ante,  p,  47  h 

P^ocf  qffo^^'    ;  tranif'Ts  of  stock,  and  of  power  of  attorney  to 
iransfer.]     By  1^^  41  Geo.  4  and  I  Wm.  4,  c.  66,  s.  6,  "  if  any   person 
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shall  forge  or  alter>  or  shall  utter,  knowing  the  same  to  l?e  fofged  oralterecl» 
any  transfer  of  any^hare  or  interest  of  or  in  any  stock,  annuity,  or  other 
public  fund  which  now  is  or  hereafter  may  be  transferrable  at  the  Bank 
of  Engknd,  or  at  the'  South  Sea  House,  or  of  or  in  the  capital  stock  of 
any  body  corporate,  company,  or  society  which  now  is  or  hereafter  may 
be  established  by  charter  or  act  of  parliament,  or  shall  forge  or  alter,  or 
shall  utter,  knowing  the  same  to  be  forged  or  altered,  any  power  of  attor- 
liey  or  other  authority  to  transfer  any  share  or  interest  of  or  in  any  such 
Btock,  annuity,  public  fund,  or  capital  stOL*k  as  is  hereinbefore  mentioned, 
or  to  receive  any  dividend  payable  in  respect  of  any  such  shared  interest, 
or  shall  demand  or  endeavor  to  have  any  such  share  or  interest  transferred, 
or  to  receive  any  dividend  payable  in  respect  thereof,  by  virtue  of  any 
such  forged  or  altered  power  of  attorney  or  other  authority,  knowing  the 
same  to  be  forged  or  altered,  with  intent  in  any  of  the  several  cases  afore- 
said to  defraud  any  person  whatsoever ;  or  if  any  person  shall  falsely  and 
deceitfully  personate  any  owner  of  any  such  sliare^  interest  or  dividend  as 
aforesaid,  and  thereby  transfer  any  share  or  interest  belonging  to  such 
owner,  or  thereby  receive  any  money  due  to  such  owner  as  if  such  person 
were  the  true  and  lawful  owner ;  every  such  <>ffender  *shall  be  [  *487  ] 
guilty  of  felony,  and,  being  convicted  thereof,  s'hall  sufier  death  as  a  felon/' 
As  to  the  present  punishment  see  ante,jp,  471. 

In  the  following  case,  which  was  an  indicttKHSfit  founded  on  the  former 
Stat.  33  Geo.  3,  c.  30,  several  points  were  rul^  with  regard  to  indict- 
ments  for  forging  a  transfer  of  stock.  Three  objections  were  taken  on  be- 
half of  the  prisoner ;  1st,  that  there  did  not  appear  in  evidence  to  be  any 
acceptance  of  the  transfer  by  the  party  who  was  alleged  to  be  possessed 
of  the  stock,  till  which  time  it  was  said  the  transfer  was  incomplete  ;  Sdly^ 
that  till  the  stock  was  accepted,  no  transfer  at  all  could  be  made  ;  3dly, 
that  the  instrument  was  not  witnessed,  which,  according  to  the  printed 
forms  used  by  the  bank  should  have  been  done.  The  prisoner  having 
been  convicted,  the  opinion  of  the  judges  on  the  case  was  delivered  by 
BldleTy  J.  He  observed,  that  as  to  the  two  first  objections,  two  answers 
had  been  given ;  1st,  that  the  stock  vested  by  the  mere  act  of  transferring 
it  into  the  name  of  the  party,  and  that  if  he  had  died  before  he  accepted 
it,  it  would  have  gone  to  his  executO|:s  as  part  of  his  personal  estate ;  2d, 
that  the  nature  of  the  offence  would  not  have  been  altered  if  the  party 
had  not  had  any  stock  standing  in  his  name  ;  for  the  transfer  foVged  by 
the  prisoner  was  complete  on  the  face  of  it,  and  imported  that  tliere  was 
such  a  description  of  stock  capable  of  being  tfansferred.  Neither  the  for- 
gery nor  the  fraud  wpuld  have  been  less  complete,  if  the  party  had  really 
had  no  stock.  As  to  the  third  objection,  the  judges  all  thought  that  the 
entry  and  signatures,  as  stated  in  the  indictment,  were  a  complete  trans- 
fer,  without  the  attestation  of  witnesses,  which  was  no  part  of  the  instru- 
menty  but  only  required  by  the  bank  for  their  d^ftk  protection*  Gracte's 
case,^  2  East,  P.  C.  874 ;  2  Leach,  732. 

'  Proof  of  personating  owner  ^  and  endeavoring  to  transfer  siodk.]  By 
the  11  Geo.  4  and  I  Wm.  4,  c.  66,  s.  7, ''  if  any  person  shall  falsely  and 
deceitfully  personate  any  owner  of  any  share  or  interest  of  or  in  any  stock, 
annuity,  or  other  public  fund  which  now  is  or  hereafter  may  be  transferra-* 
ble  at  the  Bank  of  England,  or  at  the  South  Sea  House,  or  any  owner  of 
any  share  or  interest  of  or  in  the  capital  stock  of  any  body  corporare,  com- . 
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pany,  or  society  which  now  is  or  hereafter  may  be  e^kbUshed  by  charter 
or  act  of  parliament,  or  any  owner  of  any  dividend  payable  in  respect  of 
any  such  share  or  interest  as  aforesaid,  and  shall  thereby  endeavor  to  trans* 
fer  any  share  or  interest  belonging  to  any  such  owner,  or  thereby  endeavor 
to  receive  any  money  due  to  any  such  owner,  as  if  such  offender  were  the 
true  and  lawful  owner,  every  such  offender  shall  be  guilty  of  felony,  and, 
being  convicted  thereof,  shall  be  liable,  at  the  discretion  of  the  court,  to  be 
transported  beyond  the  seas  for  life,  or  for  any  term  not  less  than  seven' 
years,  or  to  be  imprisoned  for  any  term  not  exceeding  four  years,  nor  leas 
than  two  years." 

The  following  case  was  decided  upon  the  former  statute  31^eo,  3»  c* 
22.  The  prisoner  was  indicted  for  personating  one  Isaac  Hart,  the  pro- 
pnetor  of  certain  stock,  and  thereby  endeavoring  to  receive  from  the  Bank 
[  *488  ]  of  England  the  sum  of,  &c.  It  appeared  that  *the  prisoner, 
representing  himself  to  be  Isaac  Hart,  received  from  the  dividend-payer, 
at  the  bank,  a  dividend  warrant  for  the  sum  due,  on  receiving  which,  in- 
stead of  carrying  it  to  the  pay-office,  he  walked  another  way,  and  made  no 
attempt  to  receive  the  money.  It  was  objected  for  the  prisoner,  that  there 
was  no  proof  of  his  having  endeavored  to  receive  the  money,  but  being 
convicted,  the  judges  held  the  conviction  right.  They  said,  that  the  man** 
ner  in  which  he  applied  for  and  rq^eived  the  warrant  was  a  personating  of 
the  true  proprietor,  and  that  he  thereby  endeavored  to  receive  the  money, 
within  the  intent  and  meaning  of  the  act  of  parliament.  Parr's  case,  1 
Leach,  434 ;  2  East,  P.  C.  1005. 

Proof  of  forging  attestation  to  power  of  attorney ,  or  transfer  qf 
etock.]  By  the  1 1  Geo.  4  and  1  Wm.  4,  c.  66,  s.  8,  '^  if  any  person  shall 
forge  the  name  or  handwriting  of  any  person,  as  or  purporting  to  be  a  wit- 
ness attesting  the  execution  of  any  power  of  attorney  or  other  authority, 
to  transfer  any  share  or  interest  of  or  in  any  such  stock,  annuity,  public 
fund,  or  capital  stock,  as  is  in  the  said  act  before  mentioned,  or  to  receive 
any  dividend  payable  in  respect  of  any  such  share  or  interest,  or  shall  utter 
any  such  power  of  attorney  or  other  autilority,  with  the  name  or  hand- 
writing of  any  person  forged  thereon,  as  an  attesting  witness,  knowing  the 
same  to  be  forged,, every  such  offender  shall  be  guilty  of  felony,  and  being 
convicted  thereof,  shall  be  liable  at  the  discretion  of  the  court  to  be  trans- 
ported beyond  the  seas  for  the  term  of  seven  years,  or  to  be  imprisoned  for 
any  teim  not  exceeding  two  years,  nor  less  than  one  year." 

Proof  of  clerks  in  the  bank  making  out  false  dividend  warranis.\  . 
By  the  1 1  Geo.  4  and  1  Wm.  4,  c.  66,  s.  9,  '*  if  i(f)y  clerk,  officer,  or  ser- 
vant of  or  other  person  employed  or  entrusted  by  the  governor  and  com- 
-  pany  of  the  Bank  of  England,  or  the  governor  and  company  of  merchants, 
commonly  called 'the  ^uth  Sea  Company,  shall  knowingly  make  outer 
deliver  any  dividend  warrant  for  a  greater  or  less  amount  than  the  person 
or  persons  on  whose  behalf  such  dividend  warrant  sliall  be  made  out  is  or 
are  entitled  to,  with  intent  to  defraud  any  person  whatsoever,  every  such 
offender  shall  be  guilty  of  felony,  and  being  convicted  thereof,  shall  be  lia« 
ble,  at  the  discretion  of  the  court  to  be  transported  beyond  the  seas  for  the 
term  of  seven  years,  or  to  be  imprisoned  for  any  term  not  exceeding  two 
years,  nor  less  than  one  year." 
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Proof  of  forging  excheqiwr  biUa — East  India  bonds,  fyc]  The  11 
Geo.  4  and  1  Wm.  4,  c.  66,  s.  3,  enacts  (inter  alia)  that  if  any  person 
shall  forge  or  alter,  or  shall  oflfer,  utter,  dispose  of,  or  put  ofT,  knowing  the 
same  to  be  forged,  or  altered,  any  exchequer  bill,  or  exchequer  debenture, 
or  any  indorsement  on,  or  assignn>ent  of,  any  exchequer  bill,  or  exchequer 
debenture,  or  any  bond  under  the  common  seal  of  the  united  company  of 
merchants  of  England,  trading  to  the  East  Indies,  commonly  called  an 
East  India  bond,  *with  intent  in  any  of  the  cases  aforesaid,  tode-  [  *489  ] 
fraud  any  person  whatsoever,  every  such  offender  shall  be  guilty  of  felony, 
and  being  convicted  thereof,  shall  suffer  death  as  a  felon.  For  the  present 
punishment,  see  ante,  p.  471. 


rORGERT    AND     SIMILAR    OrrENCES     WITH     REGARD     TO    BANK    OF    ENGLAND 

AND    bankers'    NOTES. 

The  various  statutes  passed  for  the  purpose  of  preventing  the  fori^ery 
of  bank  notes  are  repealed,  and  their  provisions  re-enacted  by  the  1 1 
Geo.  4  and  1  Wm.  4,  c.  66,  which  contains  the  following  clauses  relating 
to  this  head  of  forgeries. 

Proof  of  forging  and  uttering  bank  notes,]  By  s.  3,  of  the  above 
statute  it  is  enacted,  (inter  cdia)  that  if  any  person  shall  forge  or  alter,  or 
shall  offer,  utter,  dispose  of,  or  put  off,  knowing  the  same  to  be  forged  or 
altered,  any  note  or  bill  of  exchange  of  the  governor  and  company  of  the 
Bank  of  England,  commonly  culled  a  bank  note,  a  bank  bill  of  exchange, 
or  a  bank  post  bill,  or  any  indorsement  on,  or  assignment  of,  any  bank 
note,  bill  of  exchange,  or  bank  post  bill,  with  intent  in  any  of  the  cases 
aforesaid,  to  defraud  any  person  whatsoever,  every  such  offender  shall 
be  guilty  of  felony,  and,  being  convicted  thereof,  shall  suffer  death  as  a 
felon. 

Proof  of  knowingly  purchasing  or  receiving,  or  having  in  posses- 
sion forged  bank  notes.]  By  s.  12,  "if  any  person  shall,  without  lawful 
excuse,  the  proof  whereof  shall  lie  upon  the  party  accused,  purchase  or 
receive  from  any  other  person,  or  have  in  his  custody  or  possession,  any 
forged  bank  note,  bank  bill  of  exchange,  or  bank  post  bill,  or  blank  bank 
note,  blank  bank  hill  of  exchange,  or  blank  bank  post  bill,  knowing  the  same 
respectively  to  be  forged,  every  such  offender  shall  be  guilty  of  felony, 
and,  being  convicted  thereof,  shall  be  transported  beyond  the  seas  for  the 
term  of  fourteen  years." 

Proof  of  making  or  having,  without  authority,  any  mould  for  mak- 
ing paper  with  the  words  "  Bank  of  England"  visible  in  the  sub- 
stance,  or  for  making  paper  with  curved  bar  lines,  fyc,  or  setting  such 
paper.]  And  by  s.  13,  if  any  person  shall,  without  the  authority  of  the 
governor  and  company  of  the  Bank  of  England,  to  be  proved  by  the  par« 
ty  accused,  make  or  use,  or  shall,  without  lawful  excuse,  to  be  proved  by 
the  party  accused,  knowingly  have  in  his  custody  or  possession,  any 
frame,  mould,  or  instrument  for  the  making  of  paper  with  the  words 
"  Bank  of  England"  visible  in  the  substance  of  the  paper,  or  for  the  mak- 
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ing  of  paper  with  curved  or  waving  bar  lines,  or  with  the  lapng  wire 
lines  thei'eof  in  a  waving  or  curved  pbape,  or  with  any  number,  sum,  or 
amount,  expressed  in  a  word  or  words  in  Roman  letters,  visible  in  the 
substance  of  the  paper ;  or  if  any  person  shall,  without  such  authority,  to 
[  ^490  ]  be  proved  as  aforesaid  ^manufacture,  use,  sell,  expose  to  sale, 
utter,  or  dispose  of,  or  shall,  without  lawful  excuse,  to  be  proved  as  afore- 
said, knowingly  have  in  his  custody  or  possession,  any  paper  whatsoever 
with  the  words  ^<  Bahk  of  England"  visible  in  the  substance  of  the  paper, 
or  any  paper  with  curved  or  waving  bar  lines,  or  with  the  laying  wire 
lines  thereof  in  a  waving  or  curved  shape,  or  with  any  .number,  sum,  or 
amount,  expressed  in  a  word  or  words  in  Roman  letters,  appearing  visible 
in  the  substance  of  the  paper  ;  or  if  any  person,  without  such  authority, 
to  be  proved  as  aforesaid,  shall,  by  any  art  or  contrivance,  cause  the  words 
"  Bank  of  England''  to  appear  visible  in  the  substance  of  any  paper,  or 
cause  the  numerical  sum  or  amount  of  any  bank  note,  bank  bill  of  ex- 
change, or  bank  post  bill,  blank  bank  note,  blank  bank  bill  of  exchange, 
or  blank  bank  post  bill,  in  a  word  or  words'  in  Roman  letters,  to  appear 
visible  in  the  substance  of  the  paper  whereon  the  same  shall  be  written 
or  printed ;  every  such  ofibnder  shall  be  guilty  of  felony,  and,  being  con- 
victed thereof,  shall  be  transported  beyond  the  seas  for  the  term  of  four- 
teen years." 

Proviso  as  to  paper  used  for  biUs  of  exchange^  fyc]  And  by  s.  14, 
it  is  provided  and  enacted,  "  that  nothing  therein  contained  shall  prevent 
any  person  from  issuing  any  bill  of  exchange  or  promissory  note  having 
the  amount  thereof  expressed  in  guineas,  or  in  a  numerical  figure  or  fig- 
ures denoting  the  amount  thereof  in  pounds  sterling  appearing  visible  in 
the  substance  of  the  paper  upon  which  the  same  shall  be  written  or  prin- 
ted, nor  shall  prevent  any  person  from  making,  using  or  selling  any  paper 
having  waving  or  curved  lines,  or  any  other  devices  in  the  nature  of  water- 
marks, visible  in  the  substance  of  the  paper,  not  being  bar  lines  or  laying 
wire  lines,  provided  the  same  are  not  so  contrived  as  to  form  the  ground- 
work or  texture  of  the  paper,  or  to  resemble  the  waving  or  curved  laying 
wire  lines  or  bar  lines  or  the  watermarks  of  the  paper  used  by  the  gover- 
nor and  company  of  the  Bank  of  England." 

Proof  of  engraving  on  any  plate,  fyc.  any  bank  note,  blank  banlf  note, 
fyc,  or  using  or  having  such  plate,  fyc,,  or  uttering  or  htwing  paper 
upon  which  a  blank  bank  note,  fyc.  shall  be  printed,  wUhout  authority,] 
And  by  s.  15,  *'  if  any  person  shall  engrave  or  in  anywise  make  upon  any 
plate  whatever,  or  uf>on  any  wood,  stone,  or  other  material,  any  promis- 
sory note  or  bill  of  exchange,  or  blank  promissory  note  or  blank  bill  of  ex- 
change, or  part  of  a  promissory  note  or  bill  of  exchange,  purporting  to 
be  a  bank  note,  bank  bill  of  exchange,  or  bank  post  bill,  or  blank  hank 
note,  blank  bank  bill  of  exchange,  or  blank  bank  post  bill,  or  part  of  a 
bank  note,  bank  bill  of  exchange,  or  bank  post  bill,  without  the  authority 
of  the  governor  and  company  of  the  Bank  of  England,  to  be  proved  by 
the  party  accused  ;  or  if  any  person  shall  use  such  plate^  wood,  stone,  or 
other  materhil,  or  any  other  instrument  or  device,  for  the  making  or 
printing  any  bank  note,  bank  bill  of  exchange,  or  bank  post  bill,  or 
blank  bank  note,  blank  bank  bill  of  exchange,  or  blank  bank  post  bill, 
[  *49J  ]  or  part  of  a  bank  note,  bank  bill  of  exchange,  or  bank  *poBt 
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bill,  without  sach  authority,  to  be  proved  as  ^foresaid  ;  or  if  any  person 
shall,  without  lawful  excuse,  the  proof  whereof  shall  lie  on  the  party  ac- 
cused, knowingly  have  in  his  custody  or  possession  any  such  plate,  wood, 
stone,  or  other  material,  or  any  such  instrument  or  device ;  or  if  any 
person  shall,  without  such  authority,  to  be  proved  as  aforesaid,  knowingly 
offer,  utter,  dispose  of,  or  put  off  any  paper  upon  which  any  blank  bank 
note,  blank  bank  bill  of  exchange,  or  blank  bank  post  bill,  or  part  of  a 
bank  note,  bank  bill  of  exchange,  or  bank  post  bill,  shall  be  made  or 
printed  ;  or  if  any  person  shall,  without  lawful  excuse,  to  be  proved  as 
aforesaid,  knowingly  have  in  his  custody  or  possession  any  such  paper ; 
every  such  offender  shall  be  guilty  of  felony,  and,  being  convicted  thereof, 
shall  be  transported  beyond  the  seas  for  the  term  of  fourteen  years." 

Sewing  to  the  parchment,  on  which  the  indictment  is  written,  impres- 
sions of  forged  nptes  taken  from  engraved  plates,  is  not  a  legal  mode 
of  setting  out  the  notes  in  the  indictment.  Harris'  case,  7  C.  and  P. 
429(a). 

Proof  of  engraving  on  any  plate,  fyc.  any  wordy  number,  or  oma- 
meni  resembling  any  part  of  a  bank  note^  fyc]  And  by  s.  16,  '^  if  any 
person  shall  engrave,  or  in  anywise  make  upon  any  plate  whatever,  or 
upon  any  wood,  stone,  or  other  material,  any  word,  number,  figure,  char- 
acter, or  ornament,  the  impression  taken  from  which  shall  resemble,  or 
apparently  be  intended  to  resemble,  any  part  of  a  bank  note,  bank  bill  of 
exchange,  or  bank  post  bill,  without  the  authority  of  the  governor  and 
GOiDpany  of  the  Bank  of  England,  to  be  proved  by  the  party  accused  ;  or 
if  any  person  shall  use  any  such  plate,  wood,  stone,  or  other  material,  or 
any  other  instrument  or  device,  for  the  making  upon  any  paper  or  other 
material  the  impression  of  any  word,  number,  figure,  character;  or  orna- 
ment which  shall  resemble,  or  apparently  be  intended  to  resemble,  any 
part  of  frbank  note,  bank  bill  of  exchange,  or  bank  post  bill,  without  such 
authority,  to  be  proved  as  aforesaid ;  or  if  any  person  shall,  without  lawr 
ful  excuse,  the  proof  whereof  shall  lie  on  the  party  accused,  knowingly 
have  in  his  custody  or  possession  any  such  plate,  wood,  stone,  or  other 
material,  or  any  such  instrument  or  device ;  or  if  any  person  shall,  with- 
out such  authority,  to  be  proved  as  aforesaid,  knowingly  offer,  utter,  dis- 
pose of,  or  put  any  paper  or  other  material  upon  which  there  shall  be  an 
impression  of  any  such  matter  as  aforesaid ;  or  if  any  person  shall,  with- 
out lawful  excuse,  to  be  proved  as  aforesaid,  knowingly  have  in  his  custody 
or  possession  any  paper  or  other  material  upon  which  there  shall  be  an 
impression  of  any  such  matter  as  aforesaid ;  every  such  offender  shall  be 
guilty  of  felony,  and,  being  convicted  thereof,  shall  be  transported  be* 
yond  the  seas  for  the  term  of  fourteen  years.'' 

Proof  of  making  or  having  in  posseHsion  any  mould  for  manufac- 
turing paper,  with  the  name  of  any  bankers  appearing  in  the  sub^ 
*stance.\  And  by  s.  17,  '*  if  any  person  shall  make  or  use  any  [  *492  ] 
frame,  mould,  or  instrument  for  the  manufacture  of  paper,  with  the  name 
or  firm  of  any  person  or  persons,  body  corporate,  or  company  carrying 
on  the  business  of  bankers  (other  than  and  except  the  Bank  of  England) 
appearing  visible  in  the  substance  of  the  paper,  without  the  authority  of 

(a)  Eng.  Com.  L.  Rep-  xxxii.  571. 
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tuch  person  or  persons,  body  corporate,  or  company^  the  proof  of  which 
authority  shall  lie  on  the  party  accused ;  or  if  any  person  shall,  without 
lawful  excuse,  the  proof  whereof  shall  lie  on  the  party  accused,  knowing- 
ly have  in  his  custody  or  possession  any  such  frame,  mould,  or  instrument ; 
or  if  any  person  shall,  without  such  authority,  to  be  proved  as  aforesaid^ 
manufacture,  use,  sell,  expose  to  sale,  utter,  or  dispose  of,  or  shall,  without 
lawful  excuse,  to  be  proved  as  aforesaid,  knowingly  have  in  his  custody 
or  possession,  any  paper  in  the  substance  of  which  the  name  or  firm  of 
any  such  person  or  persons,  body  corporate,  or  company  carrying  on  the 
business  of  bankers  shall  appear  visible ;  or  if  any  person  shall,  without 
such  authority,  to  be  proved  as  aforesaid,  cause  the  name  or  firm  of  any 
such  person  or  persons,  body  corporate,  or  company  carrying  on  the  l;msi- 
ness  of  bankers  to  appear  visible  in  the  substance  of  the  paper  upoa 
which  the  same  shall  be  written  or  printed  ;  every  such  offender  shall  be 
guilty  of  felony,  and,  being  convicted  thereof,  shall  be  liable,  at  the  dis- 
cretion of  the  court,  to  be  transported  beyond  the  seas  for  any  term  not 
exceeding  fourteen  years,  nor  less  than  seven  years,  or  to  be  imprisoned 
for  any  term  not  exceeding  three  years,  nor  less  than  one  year." 

Proff  of  engraving  on  any  plate,  fyc,  any  bUl  of  exchange  or  pro^ 
mUsory  note  of  any  bankers,  fyc.\  And  by  s.  18,  *^  if  any  person  shall 
engrave  or  in  anywise  make  upon  any  plate  whatever,  or  upon  any  wood, 
stone,  or  other  material,  any  bill  of  exchange  or  promissory  note  for  the 
payment  of  money,  or  any  part  of  any  bill  of  exchange  or  promissory 
note  for  the  payment  of  money,  purporting  to  be  the  bill  or  note,  or  part 
of  the  bill  or  note,  of  any  person  or  persons,  body  corporate,  or  company 
carrying  on  the  business  of  bankers,  (other  than  and  except  the  Bank  of 
England,)  without  the  authority  of  such  person  or  persons,  body  corpo- 
rate, or  company,  the  proof  of  which  authority  shall  lie  on  the  party  ac- 
cused ;  or  if  any  person  shall  engrave  or  make  upon  any  plate  whatever, 
or  upon  any  wood,  stone,  or  other  material,  any  word  or  words  resembling, 
or  apparently  intended  to  resemble,  any  subscription  subjoined  to  any  bill 
of  exchange  or  promissory  note  for  the  payment  of  money  issued  by  any 
such  person  or  persons,  body  corporate,  or  company  carrying  on  the  busi- 
ness of  bankers,  without  such  authority,  to  be  proved  as  aforesaid ;  or  if 
any  person  shall,  without  such  authority,  to  be  proved  as  aforesaid,  use, 
or  shall,  without  lawful  excuse,  to  be  proved  by  the  party  accused,  know- 
ingly have  in  his  custody  or  possession,  any  plate,  wood,  stone,  or  other 
material,  upon  which  any  such  bill  or  note,  or  part  thereof,  or  any  word  or 
words  resembling,  or  apparently  intended  to  resemble,  such  subscription, 
shall  be  engraved  or  made;  or  if  any  person  shall, without  such  authority, 
[  *493  ]  *to  be  proved  as  aforesaid,  knowingly  offer,  utter,  dispose  of,  or 
put  off,  or  shall,  without  lawful  excuse,  to  be  proved  as  aforesaid,  know- 
ingly have  in  his  custody  or  possession,  any  paper  upon  which  any  part  of 
such  bill  or  note,  or  any  word  or  words  resembling,  or  apparently  intended 
to  resemble,  any  such  subscription,  shall  be  made  or  printed,  eiery  such 
offender  shall  be  guilty  of  felony,  and  being  convicted  thereof,  shall  bo 
liable,  at  the  discretion  of  the  court,  to  be  transported  beyond  the  seae 
for  any  term  not  exceeding  fourteen  years,  nor  less  than  seven  years,  or 
to  be  imprisoned  for  any  term  not  exceeding  three  years,  nor  less  tfianone 
year." 
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Prw^  of  engrandng  foreign  biUs  or  nofes^  fyc]  By  the  1 1  Qeo.  4  and 
1  Wm.  4,  c.  66,  8.  19,  "  if  any  person  shall  engrave  or  in  anywise  make 
upon  any  plate  whatever,  or  upon  any  wood,  stone,  or  other  material,  any 
bill  of  exchange,  promissory  note,  undertaking,  or  order  for  payment  of 
money,  or  any  part  of  any  bill  of  exchange,  promissory  note,  undertaking, 
or  order  for  payment  of  money,  in  whatever  language  or  languages  the 
same  may  be  expressed,  and  whether  the  same  shall  or  shall  not  be,  or  be 
intended  to  be,  under  seal,  purporting  to  be  the  bill,  note,  undertaking, 
or  order,  or  part  of  the  bill,  note,  undertaking,  or  order,  of  any  foreign 
prince  or  state,  or  of  any  minister  or  officer  in  the  service  of  any  foreign 
prince  or  state,  or  of  any  body  corporate,  or  body  of  the  like  nature,  con- 
stituted or  recognized  by  any  foreign  prince  or  state,  or  of  any  person 
or  company  of  persons  resident  in  any  country  not  under  the  dominion  of 
his  majesty,  without  the  authority  of  such  foreign  prince  of  state,  minister, 
or  officer,  body  corporate,  or  body  of  the  like  nature,  person,  or  company  of 
persons,  the  proof  of  which  authority  shall  lie  on  thje  party  accused ;  or  if 
any  person  shall  without  such  authority,  to  be  proved  as  aforesaid,  use,  or 
shall,  without  lawful  excuse,  to  be  proved  by  the  party  accused,  knowing- 
ly have  ill  custody  or  possession  any  plate,  stone,  wood,  or  other  material, 
upon  which  any  such  foreign  bill,  note,  undertaking,  or  order  or  any  part 
thereof,  shall  be  engraved  or  made ;  or  if  any  person  shall  without  such 
authority,  to  be  proved  as  aforesaid,  knowingly  offer,  utter,  dispose  of,  or 
put  off,  or  shall,  without  lawful  excuse,  to  be  proved  as  aforesaid,  know- 
ingly have  in  his  custody  or  possession  any  paper  upon  which  any  part  of 
such  foreign  bill,  note,  undertaking,  or  order,  shall  be  made  or  printed, 
every  such  offender  shall  be  guilty  of  felony,  and,  being  convicted  there- 
of, shall  be  liable  at  the  discretion  of  the  court  to  be  transported  beyond 
the  seas  for  any  term  not  exceeding  fourteen  years  nor  less  than  seven 
years,  or  to  be  imprisoned  for  any  term  not  exceeding  three  years,  nor  lefes 
than  one  year."  • 

Where  foreign  notes  were  set  out  in  an  indictment  in  the  original  lan- 
guage, but  the  translation  omitted  some  words,  which  were  in  a  margin  or 
border  round  the  note,  and  denoted  the  year  in  which  the  notes  were 
issued,  and  it  appeared  that  without  these  words  the  notes  would  not  tie 
eapable  of  being  circulated  in  the  country  to  which  they  belonged,  the 
judges  held,  that  the  translation  *was  imperfect,  and  the  counts  [  *494  ] 
setting  out  the  notes  consequently  bad.  They  also  held,  that  describing 
a  foreign  note  wholly  in  the  English  language  is  not  sufficient  in  an  indict* 
ment  for  forgery,  notwithstanding  the  2  &  3  Wm.  4,  c  123,  s.  3,  ante^ 
p.  464 ;  but  that  the  objectoh,  provided  the  description  is  in  the  words  of 
the  statute  creating  the  offence,  can  only  be  taken  advantage  of  by  de- 
murrer, and  is  cured  after  verdict  by  the  7  Geo.  4,  c.  64,  s.  21.  Harris's 
case  and  others,  7  C.  and  P.  429  (a)  ;  1  Moo.  C.  C.  466  (6),  S.  C. 


FORGING   ENTRIES    IN   PUBLIC   REGISTERS,   ETC. 

The  forging  of  entries  in  registers  of  marriages,  &c.  was  formerly  pro- 
vided against  by  the  statutes  52  Geo.  3,  c.    146»  and  4  Geo.  4,  c.  76  ; 

(a)  £ng.  Com.  L.  Rep.  zxxii.  571.    (h)  2  Eng.  C.  C.  466. 
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but  the  provisions  of  those  statutes  on  this  subject  are  now  repealed,  and 
re-enactdd  in  substance  in  the  1 1  Geo.  4  and  1  Wm.  4,  c.  66. 

By  8.  20,  "  if  any  .person  shall  knowingly  and  wilfully  insert,  or  cause 
or  permit  to  be  inserted,  in  any  register  of  baptisms,  marriages,  or  burials, 
which  has  been  or  shall  be  made  or  kept  by  the  rector,  vicar,  curate,  or 
.officiating  minister  of  any  parish,  district  parish,  or  chapelry  in  England, 
any  false  entry  of  any  matter  relating  to.  any  baptism,  marriage,  or  burial, 
or  shall  forge  or  alter  in  any  such  register  any  entry  of  any  matter  relating 
to  any  baptism,  marriage,  or  burial ;  or  shall  utter  any  writing,  as  and  for 
a  copy  of  an  entry  in  any  such  register  of  any  matter  relating  to  any 
baptism,  marriage,  or  burial,  knowing  such  writing  to  be  false,  forged,  or 
altered  ;  or  if  any  person  shall  utter  any  entry  in  any  such  register  of  any 
matter  relating  to  any  baptism,  marriage,  or  burial,  knowing  such  entry  to 
be  false^  forged,  or  altered,  or  shall  utter  any  copy  of  such  entry,  knowing 
such  entry  to  be  false,  forged,  or  altered,  or  shall  wilfully  destroy,  deface, 
or  injure,  or  cause  or  ^permit  to  be  destroyed,  defaced,  or  injured,  any 
such  register  or  any  part  thereof ;  or  shall  forge  or  alter,  or  shall  utter, 
knowing  the  same  to  be  forged  or  altered,  any  licence  of  marriage ;  every 
such  ofl'ender  shall  be  guilty  of  felony,  and,  being  convicted  thereof,,  shall 
be  liable,  at  the  discretion  of  the  court,  to  be  transported  beyond  the  seas 
for  life  or  for  any  term  not  less  than  seven  years,  or  to  be  imprisoned  for 
any  term  not  exceeding  four  years,  nor  less  than  two  years." 

On  an  indictment  under  this  section,  for  uttering  a  forged  copy  of  an 
entry  in  a  marriage  register,  Park  and  Pattesony  JJ.,  held  that  the  judges 
could  take  judicial  notice,  that  the  parish  of  S.,  in  the  county  of  S.,  is 
a  parish  in  England,  and  that  the  indictment  need  not  aver  that  fact 
Sharpens  case,  8  C.  and  P.  436  (a).  See  this  case  on  another  point,  an/e, 
p.  465.* 

*And  by  s.  21,  it  is  provided  and  enacted,  "  that  no  rector,  vicar,  curate, 
or  officiating  fninister  of  any  parish,  district-parish,  or  chapelry,  who 
[  *495  ]  shall  discover  any  error  in  the  form  or  substance  of  the  *entry 
in  the  register  of  any  baptism,  marriage,  or  burial  respectively  by  him 
solemnized,  shall  be  liable  to  any  of  the  penalties  herein  mentioned  if  he 
shall,  within  one  calendar  month  after  the  discovery  of  such  error,  in  the 
presence  of  the  parent  or  parents  of  the  child  baptized,  or  of  the  parties 
married,  or  in  the  presence  of  two  persons  who  shall  have  attended  at  any 
burial,  or  in  the  case  of  the  death  or  absence  of  the  respective  parties 
aforesaid,  then  in  the  presence  of  the  churchwardens  or  cbapelwardens, 
correct  the  entry  which  shall  have  been  found  erroneous,  according  to 
the  truth  of  the  case^  by  entry  in  the  margin  of  the  register  wherein  such 
erroneous  entry  shall  have  been  made,  without  any  alteration  or  oblitera- 
tion of  the  original  entry,  and  shall  sign  such  entry  in  the  margin,  and 
add  to  such  signature  the  day  of  the  month  and  year  when  such  correc- 
tion shall  be  made ;  and  such  correction  and  signature  shall  be  attested 
by  the  parties  in  whose  presence  the  same  are  directed  to  be  made  as 
aforesaid  :  Provided  also,  that  in  the  copy  of  the  register  which  shall  be 
transmitted  to  the  registrar  of  the  diocese,  the  said  rector,  vicar,  curate, 
or  officiating  minister  shall  certify  the  corrections  so  made  by  him  as  afore*- 
said.'* 

And  by  s.  22,  reciting,  that  whereas  copies  of  the  registers  of  baptisms, 

(a)  Eng.  Com.  Law  Rep.  zzxiy.468. 


Forgery.  495 

marriages,  and  burials,  such  copies  being  signed  and  verified  by  the  writ- 
ten declaration  of  the  rector,  vicar,  curate,  or  officiating  minister  of  every 
parish,  district-parish,  and  «chapelry  in  England  where  the  ceremonies  of 
baptism,  marriage,  and  burial  may  lawfully  be  performed,  are  directed  by 
law  to  be  made  and  transmitted  to  the  registrar  of  the  diocese  within 
which  such  paristh,  district-parish,  or  chapelry  may  be  situated  ;  it  is  enact- 
ed, *'  that  if  any  person  shall  knowingly  and  wilfully  insert,  or  cause  or 
permit  to  be  inserted,  in  any  copy  of  any  register  so  directed  to  be  trans- 
mitted as  aforesaid,  any  false  entry  of  any  matter  relating  to  any  baptism, 
marriage,  or  burial,  or  shall  forge  or  alter,  or  shall  utter,  knowing  the  same 
to  be  forged  or  altered,  any  copy  of  any  register  so  directed  to  be  trans- 
mitted as  aforesaid,  or  shall  knowingly  and  wilfully  sign  or  verify  any  copy 
of  any  register  so  directed  to  be  transmitted  as  aforesaid,  which  copy  shall 
be  false  in  any  part  thereof,  knowing  the  same  to  be  false,  every  such  of- 
fender shall  be  guilty  of  felony,  and,  being  convicted  thereof,  shall  -be 
liable,  at  the  discretion  of  the  court,  to  be  transported  beyond  the  seas  for 
the  term  of  seven  years,  or  to  be  imprisoned  for  any  term  not  exceeding 
two  years,  nor  less  than  one  year."    • 

By  the  6  b  7  Wtn.  4,  c.  86,  for  registering  births,  deaths  and  mar- 
riages in  England,  (s.  43,)  "  every  person  who  shall  wilfully  destroy  or  in- 
jure, or  cause  to  be  destroyed  or  injured,  any  such  register-book,  or  any 
part  or  certified  copy  of  any  part  thereof,  or  shall  falsely  nmke  or  coun- 
terfeit, or  cause  to  be  falsely  made  or  counterfeited  any  part  of  any  such 
register-book,  or  certified  copy  thereof,  or  shall  wilfully  insert,  or  cause  to 
be  inserted  in  any  register-book,  or  certified  copy  thereof,  any  false  entry 
of  any  birth,  death,  or  marriage,  or  shall  wilfully  give  any  false  certificate, 
or  ^shall  certify  any  writing  to  be  a  copy  or  extract  of  any  regis-  [  *A96  ] 
ter-book,  knowing  the  same  register  to  be  false  in  any  part  thereof,  or  shall 
forge  or  counterfeit  the  seal  of  the  register-office  shall  be  guilty  of  felony." 
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By  52  Geo.  3,  c.  143,  s.  7,  "  if  any  person  shall,  after  the  passing  of 
this  act,  forge  or  counterfeit,  or  cause  or  procure  to  be  forged  or  counter- 
feited, any  mark,  stamp,  die,  or  plate,  which,  in  pursuance  of  any  act  or 
acts  of  parliament,  shall  have  been  provided,  made,  or  used,  by  or  under 
the  direction  of  the  commisrioners  appointed  to  manage  the  duties  on 
stamped  vellum,  parchment,  and  paper,  or  by  or  under  the  direction  of 
any  other  person  or  persons  legally  authorized  on  that  behalf,  for  express- 
ing or  denoting  any  duty  or  duties,  or  any  part  thereof,  which  shall  be  un- 
der the  care  and  management  of  the  said  commissioners,  or  for  denoting 
or  testifying  the  payment  of  any  such  duty  or  duties,  or  any  part  thereof^ 
or  for  denoting  any  device  appointed  by  the  said  commissioners  for  the 
ace  of  spades,  to  be  used  with  any  playing  cards,  or  shall  forge  or  coun- 
terfeit, or  cause  or  procure  to  be  forged  or  counterfeited,  the  impression, 
or  any  resemblance  of  the  impression,  of  any  such  mark,  stamp,  die,  or 
plate,  as  aforesaid,  upon  any  vellum,  parchment,  paper,  card,  ivory,  gold, 
or  silver  plate,  or  other  material,  or  shall  stamp  or  mark,  or  cause  or  pro- 
cure to  be  stamped  or  marked,  any  vellum,  parchment,  paper,  card,  ivory, 
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gold,  or  silver  plate,  or  other  material,  with  any  such  forged  or  cou&ter- 
fitted  mark,  stamp,  die,  or  plate,  as  aforesaid,  with  intent  to  defraud  bis 
Majesty,  his  heirs  or  successors,  of  any  of  the^duties,  or  any  part  of  the 
duties,  under  the  care  and  management  of  the  said  commissioners ;  or,  if 
any  person  shall  utter  or  sell,  or  expose  to  sale,  any  vellum,  parchment, 
paper,  card,  ivory,  gold  or  silver  plate,  or  other  material,  having  thereupon 
the  impression,  or  any  such  forged  or  counterfeited  mark,  stamp,  die,  or 
plate,  or  any  such  forged  or  counterfeited  impression  as  aforesaid,  know- 
ing the  same  respectively  to  be  foiled  or  counterfeited ;  or,  if  any  persoB 
shall  privately  or  secretly  use  any  such  mark,  stamp,  die,  or  plate,  which 
shall  have  been  so  provided,  made  or  used,  by  or  under  such  direction  as 
aforesaid,  with  intent  to  defraud  his  Majesty,  his  heirs,  or  successors,  of 
any  of  the  duties,  or  any  part  of  the  duties,  under  the  care  and  manage- 
ment of  the  said  commissioners,  every  person  so  offending,  and  being 
thereof  convicted,  shall  be  adjudged  guilty  of  felony,  and  shall  sufler 
death  as  a  felon,  without  benetit  of  clergy."  As  to  the  present  punish- 
ment, vide  ante,  P*.^^!* 

And  by  55  Geo.  3,  c.  164,  s.  7,  "  if  any  person  shall  forge  or  counter^ 
felt,  or  cause  or  procure  to  be  forged  or  counterfeited,  any  stamp,  or  die, 
[  *497  ]  or  any  part  of  any  stamp,  or  die,  which  sinll  have  *been 
provided,  made,  or  used,  in  pursuance  of  this  act,  or  in  pursuance  of  any 
former  act  or  acts,  relating  to  any  stamp  duty  or  duties,  or  shall  forge, 
counferfeit,  or  resemble,  or  cause  or  procure  to  be  forged,  counterfeited, 
or  resembled,  the  impression,  or  any  part  of  the  impression,  of  any  such 
stamp,  or  die,  as  aforesaid,  upon  any  vellum,  parchment  or  paper,  or  shall 
i|tamp  or  mark,  or  cause  or  procure  to  be  stamped  or  marked,  any  vellum, 
parchment,  or  paper,  with  any  such  forged  or  counterfeited  stamp  or  die, 
or  part  of  any  stamp  or  die  as  aforesaid,  with  intent  to  defraud  his  Majes- 
ty, his  heirs  or  successors,  of  any  of  the  duties  hereby  granted,  or  any 
part  thereof ;  or  if  any  person  shall  utter,  or  sell  or  expose  to  sale,  any 
vellum,  parchment,  or  paper,  having  thereon  the  impression  of  any  such 
forged  or  counterfeited  stamp  or  die,  or  part  of  any  stamp  or  die,  or 
any  such  forged,  counterfeited,  or  resembled  impression,  or  part  of  im- 
pression, as  aforesaid,  knowing  the  same  respectively  to  be  forged,  c(Min- 
terfeited  or  resembled,  or  if  any  person  shall  privately  and  secretly  use 
any  stamp  or  die,  which  shall  have  been  so  provided,  made  or  used,  as 
aforesaid,  with  intent  to  defraud  his  Majesty,  his  heirs  or  successors,  of 
any  of  the  said  duties,  or  any  part  thereof;  or  if  any  person  shall  fraudu- 
lently cut,  tear,  or  get  off,  or  cause  or  procure  to  be  cut,  torn,  or  got  off,  the 
impression  of  any  stamp  or  die,  which  shall  have  been  provided,  made  or 
used,  in  pursuance  of  that  or  any  former  act,  for  expressing  or  denoting  any 
duty  or  duties,  under  the  care  or  management  of  the  commissioners  of 
stamps,  or  any  part  of  such  duty  or  duties,  from  any  vellum,  parchment,  or 
paper  whatsoever,  with  intent  to  use  the  same  for  or  upon  any  other  vellum, 
parduneot  or  paper,  or  any  instrument  or  writing  chained  or  chaigeable 
with  aay  of  the  duties  thereby  granted ;  then,  and  in  every  such  ease 
every  person  so  offending,  and  every  person  knowingly  and  wilfully  aid- 
ing, abetting,  or  assisting  any  person  or  persons  in  committing  any  such 
o&nce  as  aforesaid,  and  being  thereof  lawfully  convieted,  shall  be  ad- 
judged guilty  of  felony,  and  shall  suffer  death  as  a  felon,  without  benefit 
of  clergy."    As  to  the  present  punishment,  see  ante,  p.  471. 

By  the  3  &  4  Wm.  4,  c.  97,  s.  11, «'  whenever  any  vellum,  parchment, 
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or  paper  shall  be  found  in  the  poeseMion  of  any  person  licensed  to  vend 
or  deal  in  stamps,  or  who  shall  have  been  so  licensed  at  any  time  within 
six  calendar  months  then  next  preceding,  such  vellum,  parchment,  or  pa- 
per having  thereon  any  false,  forged,  or  counterfeit  stamp,  mark,  or  im* 
pression,  resembling  or  representing,  or  intended  or  liable  to  pass  or  be 
mistaken  for  any  stamp,  mark,  or  impression  of  any  die,  plate,  or  other 
instrument,  which  at  any  time  whatever  hath  been,  or  shall  or  may  be  pro* 
vided,  made,  or  used,  by  or  under  the  direction  of  the  commissioners  of 
stamps,  for  the  purpose  of  expressing  dr  denoting  any  stamp  duty  whatev* 
er,  then,  and  in  every  such  case,  the  person  in  whose  possession  such  vel- 
lum, parchment,  or  paper  shall  be  so  found,  shall  be  deemed  and  taken 
to  have  so  had  the  same  in  his  possession,  with  intent  to  vend,  use^  or  ut- 
ter the  same,  with  such  false,  forged,  or  counterfeit  stamp,  mark,  or  im- 
pression thereon,  unless  *the  contrary  shall  be  satisfactorily  prov-  [  *498  ] 
ed ;  and  such  person  shall  also  be  deemed  and  taken  to  have  such  vellum, 
parchment,  or  paper  so  in  his  possession,  knowing  the  stamp,  mark,  or 
impression  thereon  to  be  false,  forged,  and  counterfeit,  and  such  per- 
son shall  be  liable  to  all  penalties  and  punishments  by  law  imposed  or  in- 
flicted opon  persons  vending,  using,  uttering,  or  having  in  possession  false, 
forged,  or  counterfeit  stamps,  knowing  the  same  to  be  false,  forged,  or 
counterfeit,  unless  such  person  shall,  in  every  such  case,  satisfectorily 
prove  that  such  stamp  or  stamps  was  or  were  procured  by  or  for  such  per- 
son, from  some  distributor  of  stamps  appointed  by  the  said  commissioners, 
or  from  some  person  licensed  to  deal  in  stamps,  under  the  authority  of 
this  act." 

fiy  s.  12,  '^  if  any  person  shall,  knowingly  and  without  lawful  excuse 
(the  proof  whereof  shall  lie  on  the  person  accused,)  have  in  his  posses* 
sion  any  false,  forged,  or  counterfeit  die,  plate,  or  other  instrument,  or 
part  of  any  such  die,  plate,  or  instrument,  resembling  or  intended  to  re* 
sembie,  either  wholly  or  in  part,  any  die,  plate,  or  other  instrument,  which 
at  any  time  whatever  hath  been,  or  shall  or  may  be  provided,  made,  or 
used  by,  or  under  the  direction  of  the  commissioners  of  stamps,  for  the 
purpose  of  expressing  or  denoting  any  stamp  duty  whatever ;  or,  if  any 
person  whatever  shall,  knowingly  and  without  lawful  excuse  (the  proof 
whereof  shall  lie  on  the  person  accused)  have  in  his  possession  any  vellum^ 
parchment,  or  paper,  having  thereon  the  impression  of  any  such  false^ 
forged,  or  counterfeit  die,  plate,  or  other  instrument,  or  part  of  any  such 
die,  plate,  or  other  instrument,  as  aforesaid,  or  having  thereon  any  finise^ 
forged,  or  counterfeit  stamp,  mark,  or  impression,  resembling  or  represent* 
ing,  either  wholly  or  in  part,  or  intended  or  liable  to  pass  or  be  mistaken  for 
the  stamp,  mark,  or  impression  of  any  such  die,  plate,  or  other  instrument,, 
which  hath  been,  or  shall  or  may  be  so  provided,  made,  or  used  as  afore* 
said,  knowing  such  false,  forged,  or  counterfeit  stamp,  mark,  or  impressiatt» 
ta  be  false,  foi^d,  or  counterfeit,  or  if  any  person  shall  fraudulently  nee^ 
join,  fix,  or  place  for,  with,  or  upon  any  vellum,  parchment  or  paper,  any 
stamp,  mrk,  or  impression,  which  shall  have  been  ool,  torn,  or  gotten  ol^ 
or  rensosed  from  any  other  velhim,  parcbmeat,  or  paper;  or  if  any  person 
shall  fcaudulentiy  erase,  cut,  scrape,  discbaige  or  get  out  of  or  ftom,  mxf 
stamped  veUum,  parchment,  or  paper,  any  name,  sum,  date,  or  other  matter 
or  thing  thereon  written,  printed,  or  expressed,  with  intent  to  use  any  stamp 
or  mark  then  impressed  or  being  upon  such  veUum,  parchment,  or  paper, 
or  that  the  same  may  be  used  for  any  deed,  instrument;  matter  or  thing. 
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m  respect  whereof  any  stamp  duty  is,  or  shall  or  may  be,  or  become  pay- 
able ;  or,  if  any  person  shall  knowingly  use,  utter,  sell,  or  ex|K)ee  to  sale, 
or  shall  knowingly,  and  without  lawful  excuse  (the  proof  whereof  shall  lie 
on  the  person  accused,)  have  in  his  possession,  any  stamped  vellum,  parch* 
ment,  or  paper,  from  or  oflf,  or  out  of  which  any  such  name,  sum,  dale,  or 
other  matter  or  thing"  as  aforesaid,  shall  have  been  fraudulently  erased, 
cut,  scraped,  discharged,  or  gotten  as  aforesaid,  then,  and  in  every  such 
[  *499  ]  case,  every  person  so  offending,  and  every  ^'person  knowingly 
and  wilfully  aiding,  abetting,  or  assisting  any  person  in  committing  any 
such  oflTonce,  and  being  thereof  lawfully  convicted,  shall  be  adjudged 
guilty  of  felony,  and.  shall  be  liable,  at  the  discretion  of  the  court,  to  be 
transported  beyond  the  seas  for  life,  or  for  any  term  not  less  than  sevea 
years,  or  to  be  imprisoned  for  any  term  not  exceeding  four  years,  nor  less 
than  two  years." 

Proof  of  the  intent.]  It  was  held,  on  an  indictment  under  the  13  Geo. 
3,  c.  52,  s.  14,  and  the  33  Geo.  3,  c.  69,  s.  7,  for  unlawfully  transposing 
the  mark  of  the  Goldsmiths'  Company  from  one  gold  ring  to  another,  that 
it  did  not  require  any  fraudulent  intent  to  be  proved,  in  order  to  bring  the 
party  within  the  statutes,  there  being  no  words  in  the  statutes  to  that  ef- 
fect   Ogden's  case,  6  C.  and  P.  631  (a). 

Variance.]  Upon  an  indictment  for  removing,  from  one  silver  knee- 
buckle  to  another,  certain  stamps^  marks,  and  impressions;  to  wit,  the 
King's  head,  and  the  lion  rampant,  on  producing  the  knee-buckle  in  evi- 
dence, it  appeared  that  the  lion  was  a  lion  passant,  and  not  a  lion  ram- 
pant; and  this  was  held  to  be  a  fatal  variance.  Lee's  case,  1  Leach, 
416.  • 

For  forging  the  stamp  denoting  the  duty  to  have  been  paid  on  paper, 
pasteboard,  be.  see  the  I  Geo.  4,  e.  48,  s.  13 ;  forging  .the  stamp  on 
linens,  calicoes,  stuffs,  &c»,  the  10  Anne,  c.  19,  s.  97  ;  13  Geo.  3,  c.  56, 
B.  5 ;  forging  the  stamp  on  cambrics,  4  Geo.  3>  c.  87. 
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There  are  a  great  variety  of  statutes  containing  enactments  against  the 
foiling  of  public  documents  of  various  kinds.  A  reference  to  the  prin- 
ci(]ial  of  these  is  all  that  can  be  given  in  the  present  work. 

Forgeries  rdatingto  the  navy  and  army.]  11  Geo.  4  and  1  Wm.  4, 
c.  20,  for  amending  and  consolidating  the  laws  relating  to  the  pay  of  the 
royal  navy.  See  also  57  Geo.  3,  c.  127  ;  10  Geo.  4,  c.  26 ;  23  Geo.  3, 
c.  50,  forging  name  of  paymaster  of  the  forces.  47  Geo.  3,  Sess.  2,  c.  25, 
8.  8,  forging  names  of  persons  entitled  to  pay,  or  pensions.  54  Greo.  3,  c. 
86,  s.  8,  altering  names  in  prize  lists.  7  Geo.  4,  c.  16,  false  certificate  or 
representation  as  to  Chelsea  Hospital ;  s.  38,  false  personation  of  officers 
and  soldiers  entitled  to  pay.;  forging  their  names,  &c.  46  Geo.  3,  c  45, 
s.  9,  forging  name  of  treasurer  of  the  ordnance.  54  Geo.  3,  c.  151,  forging 
name  of  agent  general  of  volunteers.     2  &  3  Vict.  c.  51,  forging  docu- 


(a)  Eng.  Com.  L.  Rep.  xxv.  590. 
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■  ■ 

roent^  relating  to  pendtons  granted  for  service  in  the  army;  navy,  roydl 
marines  and  ordnance.  - 

• 
Fotgeriea  relating  to  the  customs  and  excise,]^  Forging  the  name 
*of  the  receiver  or  comptroHer-general  of  the  customs,  is  punish-  [  *500  ] 
able  with  trtinsportation  for  life,  by  3  &  4  Wm.  4,  c.  51,  s.  27.  Unau- 
thorized persons  making  paper  in  imitation  of  excise  paper,  and  persons 
forging  or  counterfeiting  plates  or  types,  are  guilty  of  felony,  and  subject 
to  transportation,  by  2  Wm.  4,  c.  16,  s.  3  ;  and  by  section  4,  persons 
counterfeiting  permits,  or  uttering  forged  permits,  are  likewise  guilty  of 
felony,  and  punishable  in  the  same  manner.  By  the  7  &  8  Geo.  4,  c.  56, 
the  forging  the  name  of  the  receiver-general,  or  comptroller  of  excise,  is 
made  a  capital  felony;  but  the  capital  punishment  is  taken  away  by 
'  1  Wm.  4,  c.  66,  s.  10.  As  to  forging  debentures  and  certificates,  see  59 
Geo.  3,'c.  143,  8.  10. 

Forgeries  relating  to  land  tax,  fyc]  The  forgery  of  contracts  for  the 
redemption  of  th6  land  tax,  is  provided  against  by  the  52  Geo.  3,  c.  143. 
So  the  forging  the  names  of  the  commissioners  of  woods  and  forests^  by 
the  50  Geo.  3,  c.«5. 

Forgeries  relating  to  public  officers  in  courts  of  justice,  fyc]  Forging 
the  name  of  the  accountant-general  of  the  Court  of  Chancery,  12  Geo.  1, 
c.  32 ;  or  of  the  accountant-general  of  the  Court  of  Exchequer,  1  Geo.  4, 
c.  35 ;  or  of  the  receiver  at  the  Alienation  Office,  52  Geo.  3,  c.  143 ;  St 
of  the  r^istrar  of  the  Court  of  Admiralty,  53  Geo.  3,  c.  151,  s.  12  ;  or  of 
certificate  of  former  conviction,  7  &  8  Geo.  4,  c.  28,  s.  11 ;  or  the  seal 

of  the  raster  office^  6  &  7  Wm.  4,  c.  86,  s.  43,  ante,  p.  496. 

# 

Forgeries  relating  to  matters  of  trade,  fyc]  Forging  declarations  of 
return  of  insurance,  is  punishable  with  transportation  for  seven  years,  un- 
der the  54  Geo.  3,  (^  133,  s.  10.  Forgeries  of  documents  relating  to  the 
suppression  of  the  slave  trade,  are  provided  against  by  the  5  Geo.  4,  c. 
113,  8.  10;  forgeries  of  Mediterranean  passes,  by  the  4  Geo.  2,  c.  18,  s. 
1 ;  and  forgeries  of  certificates  of  quarantine,  by  the  6  Geo.  4,  c.  78,  8. 
25. 

Forging  any  declaration,  warrant,  order,  or  other  instrument,  ot  any  af- 
fidavit or  affirmation  required  by  the  commissioners  for  the  reduction  of 
the  national  debt,  d^c,  is  provided  against  by  the  2  &  3  Wm«  4,  c.  59,  h. 
19.  Forging  any  certificate  of  a  receipt  given  to  or  by  the  commisioners 
for  relief  to  the  West  India  Islands,  by  the  2  &  3  Wm.  4,  C.  125,  s.  64 ; 
to  or  by  the  commissioners  for  relief  to  the  Island  of  Dominica  by  the  5  & 
6  Wm.  4,  c.  51,  8.  5  ;  foi^ng  any  receipts  for  compensation  money  to 
slave  owners,  by  the  5  &  6  Wm.  4,  c.  45,  s.  12. 
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•FURIOUS  DRIVING. 

« 

By  the  1  Geo.  4,  c.  4,  if  any  person  whatever  shall  be  maimed,  or 
otherwise  injured  by  reason  of  the  wanton  and  furious  driving  or  racing, 
or  by  the  wilful  misconduct  of  any  coachman,  or  other  person  having  the 
charge  of  any  stage-coach,  or  public  carriage,  such  wanton  or  furious 
tfriving  or  racing,  or  wilful  misconduct  of  such  coaChman  or  other  person, 
shall  be,  and  the  same  is  thereby  declared  to  be  a  misdemeanor,  and  pun- 
ishable as  such,  by  fine  and  imprisonment.  Provided  that  nothing  in  that 
act  contained  shall  extend  or  be  construed  to  extend  to  hackney-coaches 
being  drawn  by  two  horses  only,  and  not  plying  for  hire  as  stage-coaches. 


GAME. 


Statute  7  A.S  G«o.  4,  c.  29     . 
T^ing  or  killing  h«xe9,  Ac,,  in  the  night 
Proof  of  the  taking  or  killing  . 
Proof  that  the  offence  waa  committed 
in  Bome  warren^  Ace.  naed  for  the 
breeding  of  harea,  Slc. 
Proof  of  the  offence  being  committed 
in  the  night       .... 
8tAtnte9Geo.  4,c.G9     .        .        .        . 
Taking  or  deatroying  game  bjr  night 
Proof  of  the  former  convictiona 
Proof  of  the  third  ofienee 
Proof  of  the  aitoation  and  occupation 


502 
502 
502 


502 

602 
603 
603 
503 
604 


of  the  land         ....  504 
Limitation  of  time  fi>r  proaecotiona 
under  the  9  Geo.  4    .  .  504 

Unlawfully  entering  land  for  the  purpoae 
of  taking  ffame,  being  armed    .        .  604 
Proof  of  toe  entering,  Slc.  .  606 

Proof  of  the  entering  or  being  in  the 

place  apecified    ....  505 
Proof  of  the  pnrpoae  to  take  or  des- 
troy game  or  rabbita  .                .  506 
Proof  of  the  being  armed,  Ac.         .  506 
Aaaault  upon  peraona  apprshending  of^ 
fendera 607 


All  offences  with  regard  to  game,  which  are  the  subject  of  indictment, 
are  statutable  offences,  not  known  to  the  common  law.  Such  animals 
being  fens  natum,  are  not,  in  their  live  state,  the  subjects  of  larceny. 
Vide  post,  title.  Larceny. 

[  ^^502  ]      ^he  principal  provisions  with  regard  to  offences  relating  to 
game,  are  contained  in  the  7  &  8  Geo.  4,  c.  29,  and  9  Geo.  4,  c.  69. 


TAKING    OR   KILLING    HARES,    &C.,    IN     THE    NIGHT,    IN    GROUND   U8JU>   FOH 

BREEDING,    &C. 

By  the  7  &  8  Geo.  4,  c.  29,  s.  30,  if  any  person  shall  unlawfully  and 
wilfully,  in  the  night-time  take  or  kill  any  hare  or  coney,  in  any  warren  or 
ground  lawfully  used  for  the  breeding  or  keeping  of  hares  or  conies, 
whether  the  same  be  inclosed  or  not,  every  such  offender  shall  be  guilty 
of  a  misdemeanor,  and  shall  be  punished  accordingly. 

The  offence  in  the  day-time  is  made  the  subject  of  summary  convic- 
tion. 
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Upon  an  indictment  under  the  statute,  the  prosecutor  must  prove — 1st, 
the  taking  or  killing  of  a  hare  or  coney  ;  ^d,  that  it  was  in  some  warren 
or  ground  lawfully  used  for  the  breeding,  &c. ;  and  3d,  that  the  offence 
was  committed  in  the  night. 

Proof  of  the  taking  or  kiUing.]  It  is  not  necessary  to  give  evidence 
that  the  defendant  was  seen  in  the  act  of  taking  or  killing  the  hare,  nor  in 
order  to  prove  a  taking,  is  it  necessary  to  show  that  the  animal  came 
actually  into  his  handA.  Thus  where  the  defendant  had  set  wires,  in  one 
of  which  a  rabbit  was  caught,  and  the  defendant,  as  he  was  about  to  seize 
it,  was  stopped  by  the  keeper,  this  was  held  by  the  judges  to  be  a  taking 
within  the  stat.  5  Geo.  3,  c.  14,  the  word  taking  meaning  catching^  and 
not  taking  away.     Glover's  case,  Russ.  and  Ry.  269  (a). 

Proof  that  the  offence  was  committed  in  some  warren  or  ground  law^ 
fully  used  for  the  breeding  of  hares,  ^c]  This  averment  must  be  proved 
as  laid  in  the  indictment.  It  must  also  be  shown  that  the  place  was  situa- 
ted in  the  parish  mentioned  in  the  indictment,  and  that  it  was  in  the  oc- 
cupation of  the  party  stated. 

Proof  of  the  offence  being  committed  in  the  night4ime.'\  The  7  it 
8  Geo.  4,  c.  29,  does  not  contain,  like  the  9  Geo.  4,  c.  69,  any  clause  de- 
claring what  shall  be  deemed  night-time.  The  word,  therefore,  must  be 
taken  to  have  the  same  sense  as  it  had  by  the  common  law  in  bui^lary. 
Vide  at^ey  p.  327. 


^TAKING    AND    DESTROYING    GAME   BT   NIGHT.  [  .^'SOS  ] 

By  the  9  Geo.  4,  c.  69,  s.  1  (repealing  57  Geo.  3,  c.  90,)  it  is  enacted, 

that  '^  if  any  person  shall,  after  the  passing  of  this  act,  by  night,  unlaw- 

.  fully  take  or  destroy  any  game  or  rabbits,  in  any  land,  whether  open  or 

inclosed,  or  shaH,  by  night,  unlawfully  enter,  or  be  in  any  land,  whether 

Open  or  inclosed,  with  any  gun,  net,  engine,  or  other  instrument  for  the 

purpose   of  taking  or  destroying  game  (which  word,  by  s.  13,  shall  be 

deemed  to  include  hares,  pheasants,  partridges,  grouse,  heath,  or  moor 

game,  black  game  and  bustards,)  such  offender  shall,  upon  conviction 

thereof,  before  two  justices  of  the  peace,  be  committed  for  the  first 

offence  to  the  common  gaol  or  house  of  correction,  for  any  period  not 

exceeding  three  calendar  months,  there  to  be  kept  to  hard  labor,  and  at 

the  expiration  of  such  period,  shall  find  sureties  by  recognizance,  or  in 

Scotland,  by  bond  of  caution,  himself  in  £10,  and  two  sureties  in  £5 

each,  or  one  surety  in  £10,  for  his  not  so  offending  again  for  the  space  of 

one  year  next  following ;  and  in  case  of  not  finding  such  sureties,  shall 

be  further  imprisoned,  and  kept  to  hard  labor  for  the  space  of  six  calendar 

months,  unless  such  sureties  are  sooner  found ;  and  in  case  such  person 

shall  so  offend  a  second  time,  and  shall  be  thereof  convicted  before  two 

justices  of  the  peace,  he  shall  be  committed  to  the  common  gaol  or  house 

of  correction,  for  any  period  not  exceeding  six  calendar  months,  there  to 

(a)  1  Eng.  C.  C.  269. 
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be  kept  to  bard  labor^  and  at  the  expiration  of  such  period,  shall  find 
sureties  by  recognizance  or  bond  as  aforesaid,  himself  in  £20,  and  two- 
sureties  in  £10  each,  or  one  surety  in. £20,  for  his  not  so  offending  again 
for  the  space. of  two  years  next  following,  and  in  case  of  not  finding  such 
sureties,  shall  be  further  imprisoned,  and  kept  to  hard  labor  for. the  space  . 
of  oiie  year,  unless  such  sureties  are  sooner  found.;  and  in  case  such  per- 
son shall  so  offend  a  third  time,  he  shall  be  guilty  of  a  misdemeanor,  and  . 
being  convicted  thereof,  shall  be  liable,  at  the  discretion  of  the  court,  to 
be  transported  beyond  seas  for  seven  years,  or  to  be  imprisoned  and  kept 
to  hard  labor  in  the  common  gaol  or  house  of  correction,  for  any  term 
not  exceeding  two  years ;  and  in  Scotland,  if  any  person  shall  so  offend 
a  fust,  second,  or  third  time,  he  shall  be  liable  to  be  punished  in  like  man^ 
ner  as  is  hereby  provided  in  each  case." 

Upon  a  prosecution,  under  this  statute,  the  prosecutor  must  prove ; 
1.  the  former  convictions,  and  the  identity  of  the  defendant ;  2.  the  com- 
mitting of  the  third  offence  ;•  3.  the  situation  and  occupation  of  the  land  ; 
4i  the  commission  of  the  offence  in  the  place  specified. 

Proof  of  the  former  convictions,  fyc]  By  s.  8,  the  convictions  are  to 
be  returned  to  the  sessions,  and  registered,  and  may  be  proved  by  the 
.production  of  the  recbrds  themselves.  Or  of  copies  thereof.  Prove  also 
the  identity  of  the  defendant.  The  former  convictions  must  be  correctly 
set  out  in  the  indictment,  otherwise  the  prisoner  cannot  be  convicted  ;  see 
crn/6,  p.381.  .         ♦ 

[  *504.]  Proof  of  the  third  offence.]  The  offence  roust  be  proved  to 
have  been  committed  in  the  night ;  and  by  the  12th  section,  ^Uhe  night 
'shall  be  considered  to  commence  at  the  expiration  of  the  first  hour  after 
sunset,  and  to  conclude  at  the  beginning  of  the  last  hour  before  sunrise." 
The  precise  hour  laid  is  not  material,  provided  it  appear  that  the  offence 
was  committed  vnthin  the  above  hours.  See  Tomlinson's  case,  7  C.  and 
P.  183  (a). 

Proof  of  the  aUucdion  and  occupation  of  the  land.]  The  indictment 
must  particularize,  in  some  manner,  the  place  in  which  the  offence  was 
committed,  for  being  substantially  a  local  offence,  the  defendant  is  entitled 
to  know  to  what  specific  place  the  evidence  is  to  be  directed.  Ridley's- 
♦case,  Rtiss.  and  Ry.  515  (b).  "A  certain  cover  in  the  parishof  A."i8 
too  general  a  description.  Crick's  case,  5  C.  &  P.  508  (c).  But  -it  is 
•sufHcient  to  charge  entering  certain  land  in  the  occupation  of  A«  B.,  with- 
out specifying  whether  it  is  inclosed  or  not.  Andrew's  case,  2  Moo.aod 
R.  37.  If  in  the  indictment,  a  name  be  given  to  the  place,  though  un- 
neisessarily,  such  name  must  be  proved  as  laid.  Oweii's  case,  see  ante^ 
p.  103.  And  it  must  be  proved  that  the. offence  was  committed  in  the 
particular  place.  Therefore,  where  the  indictment  is  for  taking  or  des- 
troying game,  such  taking  or  destroying  nwst  be  proved  in  the  place  speci- 
fied. It  is  not  necessary  that  the  party  should  be  actually  seen  in  the 
place  specified  ;  it  is  sufficient,  if  it  appear  from  circumstantial  evidenoe, 
that  he  was  thete.     Worker's  case,  1  Moody,  C.  C.  165  (d). 

(a)  Enr-  Com.  L.  Rep.  zzxii.  487.    (h)  1  Enff.  C.  C.  515..   (c)  Eoff.  Com.  L.  Rep.  zjuv. 

431.    (i)  2  Eng.  C.  C.  165. 
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Where  the  chai^ge  is  for  entering  land  with  a  gu.n,  for  the  parpoee  of 
tflking  game,  the  purpose  must  be  proved.  Where  the. indictment  alleged 
an  entry  into  a  particular  close,  with  intent  then  and  there  to  kill  game, 
k  was  held  that  the  intent  was  confined  to  the  killing  of  game  in  that 
particular  place.  Barham's  case,  1  Moodj,  C.  C.  151  (a) ;  Capeweli's 
case,  ^  C.  and  P.  549  (6)  ;  Gainer's  case,  7  C  and  Pi  23 1  (c). 

LimUatioho/  tinie  for  prosecutions  under  the  9  Oeo,  4,  c.  69.]  By 
a.  4,  prosecutions  for  offences,  punishable  by  summary  conviction,  must 
be  commenced  within  six  calendar  months,  and  upon  indictment  or  other- 
wise, within  twelve  calendar  months  after  the  commission  of  such  offences. 
See  Killminster's  case,  7  C.  and  P.  223  {d). 


UKLAWFULLT  ENTERING   liAND    FOR   THE    PURPOSE  OF    TAKING    GAME,  BEING 

ARMED. 

By  the  9  Geo.  4,  c.  69,  s.  9,  "  if  any  persons  to  the  number  of  three 
or  more  together,  shall,  by  night,  unlawfully  enter  or  be  in  any  land, 
whether  open  or  inclosed,  for  the  purpose  of  taking  or  destroying  game 
or  rabbits,  any.  of  such  persons  being  armed  with  *any  gun,  [  *505  ] 
crofis-bow,  fire  arms,  bludgeon,  or  any  other  offensive  weapon,  each  and 
every  of  such  persons  shall  be  guilty  of  a  misdemeanor^  and  b^ing'  con*f 
victed  thereof  beforethe  justices  of  gaol  delivery,  or  of  the  court  of  great 
aessioni  of  the  county  or  place  in  which  the  offence  shall  be  committed, 
shall  be  liable,  at  the  discretion  of  the  court  to  be  transported  beyond  the 
seas  for  any  term  not  exceeding  fourteen  years  nor  less  than  sevep  years, 
or  to  be  imprisoned  and  kept  to  h^rd  labor .  for  any  term  not  exceeding 
three  years ;  and  in  Scotland,  any  person  so  offending  shall  be  liable  to  be 
punished  in  like  manner.'' 

Upoa  an  indictment  under  this  clause  of  the  statute,  the  prosecutor 
must  prove ;  ist,  the  unlawful  entry  by  night  by  three  persons  or  more  ; 
2d,*  the  place  in  which,  &cc. ;  3d,  the  purpose  to  take  or  destroy  game  or 
rabbits;  4th,  the  being  armed  with  a  gup,  &c. 

It  has  been  ruled  that  a  count  on  this  clause  may  be  joined  with  a  count 
on  section  2,  see />oa^,  p.  507,  and  with  counts  for  assaulting  a  game- 
keeper, in  the  execution  of  his  duty,  and  for  a  common  assault..  Finacane's 
case,  5  C.  and  P.  551  (e).  Where  a. prisoner  was.  indicted  for  shooting  at 
a  ganjekeeper,  and  was  also- indicted  for  night  poaching,  under  the  above 
section,  Parker  J.,  refused  to  put  the  prosecutor  to  his  election,  the  offen- 
ces being  quite  distinct,  although  they  related  to  the  same  transactioh. 
Handley's  case,  Id.  565  (/). 

Proof  of  the  entering,  Sfc]  The  prosecutor  must  show  that  at  least 
three  persons  entered,  or  were  (the  words  of  the  act  are,  '^  dhall  unlawfully 
enter  or  be")  by  night  in  the  place  specified.  It  will  not  therefore  be  ne- 
cessary to  show  that  they  entered  by  night,  provided  they  be  in  the  place 

within  the  hours  .meant  by  the  wordls  '^  by  night,"  vide  ante,  p.  504.     The 

- 

(a)  1  Exur.  C.  C.  151.    (b)  Ens.  Com;  L.  Rep.  zxiv.  45^.    (c)  Id.  xzxii.  500.    (d)  Id.  499. 
^  '     ^.  {€}  Id.  xxiv.  45?.    (/)  Id.  457. 
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indictment  must  state  that  the  entry  and  arming  were  by  night.  Where 
an  indictment  stated*  that  the  defendants  on,  &c.,  did  by  night  enter  divers 
closes,  and  were  then  and  there  in  the  closes,  armed,  &c. ;  the  judgment 
was  reversed,  on  the  ground  that  the  indictment  did  not  contain  a  suffi* 
cient  averment  that  the  defendants  were,  by  night,  in  the  closes,  armed, 
&c.  Davies  v.  The  King,  10  B.  and  C.  69  (a) ;  see  also  Kendrick's  case, 
7  C.  and  P.  184  (6)  ;  Wilks's  case.  Id.  811  (c). 

Proof  of  the  entering  or  being  in  the  place  specified.]  The  place  must 
be  described  in  the  indictment,  and  the  proof  must  agree  with  the  allega^ 
tion.  Vide  ante,  p.  504.  The  defendants,  to  the  number  of  three  or 
more,  must  be  proved  to  have  been  in  the  place  named  ;  if  only  one  ap* 
pear  to  have  been  there,  all  must  be  acquitted.  Thus,  where  only  one 
defendant  was  seen  in  the  place  charged  in  the  indictment,  the  others  be- 
ing in  a  wood,  separated  therefrom  by  a  high  road ;  Patteson^  J.,  held  the 
indictment  not  proved.     DowselPs  case,  6  C.  and  P.  398  {d). 

But  where  the  proof  was,  that  three  of  the  defendants  were  in  a  pre- 
serve, and  that  a  fourth  remained  outside  to  watch,  who  on  the  approach 
[  *506  ]  *of  the  gamekeeper  went  into  the  preserve,  and  informed  the  rest, 
when  they  all  ran  away  together  ;  Alderson,  B.,  held  that  he  was  equally 
guilty  with  those  who  entered  the  preserve  at  first.  Passey's  case,  7  C. 
and  P.  282  (e).  Lockett's  case.  Id.  300  (/)  ;  see  also  Andrew's  case,  2 
Moo.  and  R.  37. 

Where  the  evidence  against  the  prisoner  was,  that  he  and  his  compao* 
ions  were  in  a  lane,  abutting  on  Wade's  close,  and  that  while  they  were 
standing  in  the  lane,  they  spread  their  nets  upon  some  twigs  of  the  hedge, 
which  separated  the  lane  from  the  close.  On  the  question  being  raised, 
whether  this  was  an  entry  upon  the  land ;  Alderson,  B.,  held  that  if  the 
jury  were  satisfied  that,  in  effecting  a  common  purpose,  by  all  the  defen-^ 
dants,  the  nets  wer^hung  upon  the  hedge,  so  as  to  be  within  the  field  ;  it 
was  an  entry  by  them  all  upon  the  close.     Athea's  case,  2  Lew.  C.  C.  191« 

Proof  of  the  purpose  to  take  or  destroy  game  or  rabbitsJ]  In  general 
little  difHcuity  exists  with  regard  to  the  intent  of  the  defendants.  The 
circumstance  of  their  being  found  armed  is  in  itself  a  strong  presumption 
of  their  object.  As  to  the  intent  of  killing  game  in  the  particular  place 
charged  in  the  indictment,  see  ante^  p.  504. 

Proof  of  the  being  armed  with  a  gun,  fyc]  Though  it  must  be 
proved  that  three  persons  at  least  were  concerned  in  the  commission  of 
the  offence,  the  statute  does  not  require  that  it  should  appear  that  each 
was  armed  with  a  gun  or  other  weapon,  the  words  being  ''  any  of  such 
persons  being  armed,"  &c.,  and  this  was  held  upon  the  former  statute,  57^ 
Geo.  3,  c.  90,  which  did  not  contain  the  word  "  any."  Smith's  case,' 
Russ.  and  Ry.  368  (g).  It  is  not  necessary  that  the  gun  should  be  found 
upon  any  of  the  defendants.  The  prisoners  were  shooting  in  a  wood  in 
the^ night,  and  the  flash  of  their  guns  were  seen  by  a  keeper;  but  before 
they  were  seen  they  abandoned  their  guns,  and  were  caught  creeping 
away  on   their   knees.     Being  convicted,  the  judges  held  this  a  being 


(a)  Enff.  Com.  L.  Rep.  xxi.  29.      (b)  Id.  xxxii.  487.      (c)  Id.  748.      (rf) 

(«)  Id.  xxxh.  511.    (/)  Id.  516.    (g)  I  Eng.  C.  C.  368. 
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*'  found  armed"  wiihiii  the  57  Geo.  3,  c.  90.  Nash's  case,  Russ.  and  Ry. 
386(a). 

Where  several  go  out  together,  and  one  only  is  armed,  without  the 
knowledge  of  the  others,  the  Hitter  are  not  guilty  within  the  statute. 
Southern's  case,  Russ.  and  Ry.  444  (6). 

It  must  appear  that  the  weapon  was  taken  out  with  the  intention  of 

being  unlawfully  used.     The  defendant  was  indicted  for  being  out  at  night 

for  the  purpose  of  taking  game,  armed  with  a  bludgeon.     It  appeared  that 

ho  had  with  him  a  thick  stick,  large  enough   to  be  called  a  bludgeon,  but 

that  he  was  in   the  constant  habit  of  using  it  as  a  crutch,  being  lame« 

Tauntoriy  J.,  ruled  that  it  was  a  question  for  the  jury,   whether  he  took 

out  the  stick  with  tlie  intention  of  using  it  as  an  offensive  weapon,  or 

merely  for  the  purpose  to  which  he  usually  applied  it.     The  defendant 

was  acquitted.     Palmer's  case,    1  Moody  and  Rob.  70.     A  walking-stick 

of  ordinary  size  was  ruled  to  be  "an  ofTeusive  weapon,"  within  the  7  Geo* 

2,  c.  21.     Johnson's  case,  Russ.  and  Ry.  492  (c). 

The  prisoners  were  indicted  for  entering  land  at  night,  farmed  [  ^601  ] 
with  bludgeons,  with  intent  to  destroy  game ;  there  was  also  a  count  for  a 
common  assault.  The  only  weapons  proved  to  have  been  used  by  the 
prisoners  were  sticks.  One  of  these  was  produced,  vifh  which  one  of 
the  prisoners,  on  being  attacked  by  the  game-keeper  had  defended  him- 
self, and  knocked  the  gamekeeper  down.  The  stick,  however,  was  a  very 
small  one,  fairly  answering  the  description  of  a  common  walking  stick.  On 
its  being  objected  that  the  stick  could  not  be  considered  an  oflfensive  wea- 
pon, within  the  statute,  Johnson's  case  was  cited  for  the  prosecution,  and 
it  was  contended  that  the  use  made  of  the  stick  by  the  prisoner,  showed 
both  his  intention,  and  the  nature  of  the  stick.  Gumey^  B.,  said  that  if 
a  man  went  out  with  a  common  walking  stick,  and  there  were  circum- 
stances to  show  that  be  intended  to  use  it  for  purposes  of  ofTence^  it  might, 
perhaps,  be  called  an  offensive  weapon  within  the  statMte,  but  if  he  had  it 
in  the  ordinary  "way^  and  upon  some  unexpected  attack  or  collision,  was 
provoked  to  use  it  in  his  own  defence,  it  would  be  carrying  the  statute 
somewhat  too  far  to  say  it  was  an  offensive  weapon,  within  the  meaning  of 
the  act.  The  prisoners  were  convicted  of  a  common  assault  only.  Fry's 
case,  2  Moody  and  Rob.  42. 

Large  stones  are  offensive  weapons,  if  the  juiy  are  satisfied  that  the 
stones  are  of  a  description  capable  of  inflicting  serious  injury,  if  used  of- 
fensively, and  that  they  were  brought  and  used  by  the  defendant  for  thai 
purpose.     Grice's  case,  7  C.  and  P.  803.  (d).     • 


ASSAULT   UPON    PERSONS    APPREHENDING    OFFENDERS. 

By  9  Geo.  4,  c.  69,  s.  2,  ^'  where  any  person  shall  be  found  upon  any 
land,  committing  any  such  offence  as  is  hereinbefore  mentioned  (see  Ball's 
case,  posty)  it  shall  be  lawful  for  the  owner  or  occupier  of  such  land,  or 
for  any  person  having  a  right  of  free  warren  or  free  chase  thereon,  or  for 
the  lord  of  the  manor  or  reputed  manor,  wherein  such  land  may  be  situ- 
ate, and  also  for  any  gamekeeper  or  servant  of* any  of  the  persons  herein- 

(fl)  1  Eng.  C.  C.  386.    (b)  1  Ibifl.  444.    (c)  1  Ibid.  499.    (d)  £ng.  Com.  L.  Rep.  xuii.  744. 
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before  mentioned,  or  any  person  assisting  such  gamekeeper  or  servant,  to 
seize  and  apprehend  such  offender  upon*  such  land,  or  in  oise  of  pursuit 
being  made  in  any  other  place  to  which  he  may  have  escaped  therefrom, 
and  to  deliver  him  as  soon  as  may  be,  idto  the  custody  of  .a  peace  officer, 
in  order  to  his  being  conveyed  before  two  justices  of  the  pence.  And  in 
case  such  offender  shall  assault  or  offer  any  violence  with  any  gun,  cross- 
bow, fire-arnns,  bludgeon,  stick,  club,  or  any  other  offensive  weapon  w^hat- 
soever,  towards  any  person  hereby  authorized  to  seize*  and  apprehend 
him,  he  shall,  whether  it  be  his  first,  second,  or  any  other  offence,  be  guilty 
of  a  misdemeanor,  and  being  convicted  thereof,  shall  be  liable,  Bt  the 
discretion  of  the  court,  to  be  transported  beyond  the  seas  for  seven  years^ 
or  to  be  imprisoned  and  kept  to  hard  labor  in  the  common  gaol  or  house 
of  correction,  for  any  term  not  exceeding  two  years ;  and  in  Scotland^ 
[  *508  ]  whenever  any  ^person  shall  so  offend,  -he  shall  be  liable  to  be 
punished  in  like  manner." 

On  an  indictment  under  this  statute,  the  prosecutor  must  prove ;  1st, 
that  the  defendant  was  found  upon  some  land  committing  one  of  the 
offences  specified  in  the  9  Geo.  4,  c.  69,  s.  1 ,  an/e,  p.  503  ;  Sd,  that  he  is 
himself  either  the  owner  or  occupier  of  the  land,  or  person  having  a  right  c^ 
free  warren  or  free  chase,  or  land  of  the  manor,  or  gamekeeper,  or  servant 
of  any  of  the  above  named  persons,  or  a  person  lEissisting  such  gamekeeper 
or  servant ;  dd,  the  assaulting  or  offering  violence,  with  a  gun,  d:c.  at  the 
time  of  the  attempted  apprehension. 

A  gamekeeper,  or  other  person  lawfully  authorized,  may  apprehend 
poachers  without  giving  notice  of  his  purpose.  Payne's  case,  1  Moo.  C; 
C.  378  (tt) ;  posty  title,  Murder ;  Davis'  case,  7  C.  and  P.  785  (6)  ;  and 
without  any  written  authority  for  that  purpose.  *  Price's  case,  7  C.  and  P. 
178  (c).  But  they  must  be  upon  the  land  or  manor  of  his  master,  for  he 
cannot  apprehend  them  upon  the  lands  of  others  without  authority.  Da- 
vis' case,  supra.     ^ 

Although  the  foregoing  section  is  confined  to  the  offences  specified  in 
the  first  section,  yet  offenders,  under  the  ninth  section,  may  also  be  appre- 
hended, for  though  a  greater  punishment  is  inflicted  where  several  are  out 
armed,  they  are  still  guilty  of  an  offence  under  the  first  section.  Ball's 
case,  1  Moo.  C.  C.  330  ((J),  see  title  Murder. 

By  the  game  amendment  act,  1  and  3  Wm.  4,  c.  82,  s.  31,  trespassers 
in  search  of  game  may  be  required  to  quit  the  land,  and  to  tell  their  names 
and  abodes,  and  in  case  of  refusal  may  be  apprehended  and  taken  before 
a  justice.    See  Long's  case,  7  C.  and  P.  314  («)• 

U)  2£]ig.  C.  C.  378.    {h\  Eng.  Com.  L.  Rep.  xaudi.  7a&    <c)  Id.  486.    (d)  2  Eitf.  C.  C. 

330.    (e)  Eng.  Com.  L.  Rep.  zzxii.  629. 
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When  an  offence  at  common  law.]  Gaming,  says  Hawkins, '  is  per- 
mitted in  England,  upon  every  possible  subject,  excepting  where  it  is  ac- 
companied by  circumstances  repugnant  to  morality  or  public  policy,  or 
where,  in  certain  special  cases,  it  is  restrained  by  positive  ^statutes.  [  *509  ] 
Hawk.  P.  C.  b.  1,  c.  92,  s.  1.  But  where  the  playing  is,  from  the  magni- 
tude of  the  stake,  excessive,  and  such  as  is  now  commonly  understood  by 
the  term  ^'gaming,"  it  is  considered  by  the  law  as  an  offence,- being  in  its 
consequences  most  mischievous  to  society.  1  Russell,  406.  The  princi- 
pal statutory  provisions  against  gaming  are  those  contained  in  the  9  Anne, 
c.  14,  8*  5,  and  the  18  Geo.  3,  c.  34,  s.  8. 

Statute  9  AnnCy  c.  14.]    By  the  9  Anne,  c.  14,  s.  5,  '^  if  any  person 
or  persons  whatsoever,  at  any  time  or  times  after  the  said  first  day  of  May, 
1711,  do  or  shall,  by  any  fraud  or  shift,  cosenage,  circumvention,  deceit, 
or  unlawful  device,  or  ill  practice  whatsoever,  in  playing  at  or  with  cards, 
dice,  or  any  the  games  aforesaid  (i.  e.  cards,  dice,  tables,  or  other  games 
whatever,)  or  in  or  by  bearing  a  share  or'  part  in  the  stakes,  wagers,  or 
adventures,  or  in  or  by  betting  on  the  sides  or  hands  of  such  as  do  or 
shall  play  as  aforesaid,  win,  obtain,  or  acquire  to  him  or  themselves,  or  to 
any  other  or  others,  any  sum  or  sums  of  money,  or  other  valuable  thing 
or  things  whatsoever,  or  shall  at  any  one  time  or  sitting,  win  of  any  one 
or  more  person  or  persons  whatsoever,  above  the  sum  or  value  of  1 OL ; 
that  then  every  person  or  persons  so  winning  by  such  ill  practice  as  afore- 
said, or  winning  at  any  one  time  or  sitting  above  the  said  sum  or  value  of 
lOZ.  and  being  convicted  of  any  of  the  said,  offences  upon  an  indictment 
or  information  to  be  exhibited  against  him  or  them  for  that  purpose,  shall 
forfeit  five  times  the.  value  of  the  sum  or  sums  of  money,  or  other  thing 
so  won  as  aforesaid  ;  and  in  case  of  such  ill  practice  as  aforesaid,  shall  be 
deemed  infamous,  and  suffer  such  corporal  punishment,  as  in  cases  of  wiU 
fill  perjury  ;  and  such  penalty  to  be  recovered  by  such  person  or  persons 
as  shall  sue  for  the  same,  by  such  action  a;S  aforesaid." 

Upon  an  indictment  under  this  statute,  the  prosecutor  must  prove ;  1st. 
the  playing  at  or  with  cards,  or  dice,  or  at  any  of  the  games  previously 
mentioned,  or  bearing  a  share  or  part  in  the  stakes,  &c.,  or  the  betting  on . 
the  sides  of  the  players ;  2d.  the  winning,  obtaining,  or  acquiring  ;  3d.  of 
some  sum  of  money  or  other  valuable  thing ;  and  4th.  that  this  was  done 
by  fraud,  shift,  d^* 

Proof  qf  the  gdiiM.]  A  horse  race  above  lOL  is  within  the  statute* 
Gondbum  v.  Marley,  2  Str.  1159.  .Although  for  a  legal  plate.  Blaxton 
V.  Pye,  ^  Wilt.  309.     So  a  foot  race.     Lynall  v.  Longbothom,  2  Wils. 
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30.  So  also,  as  it  seems,  a  wager  on  a  game  at  cricket  Jeffreys  v. 
Walter,  1  Wils.  220.  Indeed,  Abbott,  C.  J.,  was  of  opinion,,  that  the 
statute  applied  to  all  games,  whether  of  skill,  or  chance,  and  IJbat  it  was 
the  playing  for  money  which  made  them  unlawful.  Sigei  v.  Jebb,.3 
Stark.  N.  P.  C.  1  (a). 

Proof  of  the  winning  at  one  time  or  sitting,]  The  statute  makes  the 
winning  of  lOl.  at  one  time  or  sitting,  a  nullity.  To  lose  lOZ.  at  one 
time,  is  to  lose  it  by  a  single  stake  or  bet ;  to  lose  it  at  one  siitingy  is  to 
.[  *510  ]  lose  it  in  a  course  of  play  where  the  company  never  Sparta, 
though  the  person  may  not  be  actually  gaming  the  whole  time.  The  sta- 
tute 18  Geo.  2,  c.  34,  (a  law  made  in  pari  materia,)  may  serve  to  explain 
this.  To  lose  iOl.  at  any  one  time,  or  201.  within  twenty-four  hours,  is 
equally  penal  by  that  statute.  Per  Blackstone,  J.,  Bones  v.  Booth,  2  W. 
Bl.  1226.  Where  the  playing  continued  from  Monday  evening  to  Tues- 
day evening,  without  any  intermission,  except  an  hour  or  two  for  dinner, 
this  was  held  to  be  one  sitting  within  the  statute.  Ibid.  The  defend- 
ant may  be  convicted  of  winning  a  less  sum  than  that  stated  in  the  decla- 
ration.    Darley^s  case,  1  Stark.  N.  P.  C.  359  (6). 

Statute  18  Geo.  2,  c.  34.]  By  the  18  Geo.  2,  c.  34,  s.  8,  ^'  if  any  per- 
son, after  the  commencement  of  this  act,  shall  win  or  lose  at  play,  or  by 
betting,  at  any  one  time,  the  sum  or  value  of  lOl.,  or  within  the  space  of 
twenty-four  hours,  the  sum  or  value  of  202.,  such  person  shall  be  liable  to 
be  indicted  for  such  offence,  within  six  months  after  it  is  committed,  either 
before  his  Majesty's  justices  of  the  King's  Bench,  assize,  gaol  delivery,  or 
grand  sessions,  and  being  thereof  convicted,  shall  be  fined  five  times  the 
value  of  the  sum  so  won  or  lost ;  which  fine,  (after  such  charges  as  the 
Court  shall  judge  reasonable  allowed  to  the  prosecutors,  and  evidence 
out  of  the  same,)  shall  go  to  the  poor  of  the  parish  or  place  where  such 
offence  shall  be  committed. 

As  to  gaming  house,  see  title,  Nuisance, 

(«)  Eng,  Com.  L.  Rep.  ziv.  143.    (b)  M.  n.  486. 
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Upon  proaecutions  for  nuisances  to  a  highway,  the  prosecutor  must 
prove,  1st,  that  the  way  in  question  is  a  common  highway  ;  2d,  the  ob- 
ftructing  of  it,  or  other  nuisance  (1). 

Proof  of  th$  way  being  a  highway.]  Every  way  which  is  common 
to  the  puUic  is  a  highway.  Thus  a  bridge  may  be  a  common  highway. 
52  Ld.  Raym.  1 174.  So  a  footway.  Logan  v.  Burton,  5  B.  and  C. 
513  (a) ;  for  it  is  a  public  highway  for  foot  passengers ;  Allen  v.  Ormond, 
8  East,  4*  So  a  public  bridle-way.  R.  t;.  Inhab.  of  Salop,  13  East,  95. 
So  a  towing-path,  used  only  by  horses  employed  in  towing  vessels,  is  a 
highway  for  that  purpose.  Per  Bayley,  J.,  R.  v.  Severn  and  Wye  Rail- 
way Co.,  2  B.  and  A.  648.  And  a  railway  made  under  the  authority  of 
an  act  of  parliament ;  which  provides  that  the  public  shall  have  the  bene- 
ficial enjoyment  of  it,  is  also  a  highway,  to  be  used  in  a  particular  man- 
ner.    R.  0.  Severn  and  Wye  Railway  Co.,  2  B.  and  A.  646. 

A  river  which  is  common  to  all  the  King's  subjects,  has  been  frequent- 
ly held  to  be  a  highway;  and  if  its  course  change,  the  highway  is  diver- 
ted into  the  new  channel.  1  Rol.  Ab.  390 ;  Hammond's  case,  10  Mod. 
382;  Hawk.  P.  C.  b.  I,  c.  76,  s.  I. 

It  must  appear  that  the  highway  was  a  way  common  to  all  the  King's 
subjects ;  for,  though  numerous  persons ^may  be  entitled  to  use  it,  yet,  if 
It  be  not  common  to  all,  it  is  not  a  public  highway.  Thus  a  private  way, 
set  out  by  commissioners  under  an  inolosure  act,  for  the  use  of  the  in- 
habitants of  nine  parishes,  and  directed  to  be  repaired  by  them,  does  not 
concern  the  public,  nor  is  of  a  public  nature,  but  merely  concerns  the  in- 
dividuals who  have  a  right  to  use  it.     Richards's  case,  8  T.  R.  634. 

In  general  the  proof  of  any  particular  way  being  a  highway,  is  from  the 
use  of  it  by  the  public  as  such  for  such  a  number  of  years,  as  to  afford 

(1)  1  Russell,  C.  Sl  M.  307,  n.  A. 
(«)  Eng.  Com.  L.  Rep.  xii.  303. 
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evidence  of  a  dedication  by  the  ownei-  of  the  soil  to  the 'public  (1),  The 
particular  manner,  in  which  it  has  been  used,  says  Mr.St&rkie,-a8  where  it 
has  been  used  for  ^ome  public  purpose,  as  conveying  materials  for  the.  re- 
pairs of  other  highways;  (R.  v,  Wandsworth,  1  B.  and  Aid..  63,)  or  opoo' 
any  occasion  likely  to  attract  notice,  is  very  material ;  for  such  instances 
of  user  would  naturally  awaken  the  jealousy  and  opposition  of  any  pri- 
vate owner,  who  was  interested  in  preventing  the  acquisition  of  any  right 
by  the  public ;  and  consequently,  acquiescence  aflbrds  a  stronger  pre-, 
f  ^512  ]  sumption  *of  right,  than  that  which  results  from  possession  and 
user  in  ordinary  cases.  2  Stark.  Ev.  380,  2d  ed.  A  road  may  be  dedi- 
cated to  the  public  for  a  certain  time  only,  as  by  the  provisions  of  an  act 
of  parliament,  and  upon  the  expiring  or  repeal  of  the  act,  its  character  a» 
a  public  highway  will  cease.  Mellor's  case,  1  B.  and  Ad.  32  (a).  Where 
commissioners  for  setting  out  roads  have  exceeded .  their  authority,  in  di- 
recting that  certain  private  roads  which  they  set  out  shall  be  repaired  by 
the  township,  if  the  public  use  such  roads,  it  is  a  question  for  the  jury 
whether  they  have  not  been  dedicated  to  the  public.  Wright's  case,  8 
B.  and  Ad.  681  (b).  In  the  same  case  Lord  Tenterden  held,  that  when 
a  road  runs  through  a  space  of  fifty  or  sixty,  feet,  between  inclosures  set 
out  by  act  of  parliament,  it  is  to  be  presumed  that  the  whole  of  that  space 
is  public,  though  it  may  not  all  be  used  or  kept  in  repair  as  a  road.  ^ 

Unless  there  be  some  one  who  was  capable  of  dedicating  the  soil  to  the'. 
public,  it  seems  that  a  use  of  it  as  a  highway  by  them,  and  repairs  done 
by  the  parish,  under  a  mistaken  idea  of  their  liability,  will  not  create  such' 
liability,  though  it  would  be  otherwise  if  ,the  repairs  were  done  with  a  full 
knowledge  of  the  facts,  and  with  an  intention  of  taking  upon,  tbemseivet 
the  burthen.  R.  r.  Edmonton,  1  Moo.  and  R.  24.  Tfusteea  in -whom 
land  is  vested  for  public  purposes,  may  dedicate  the  surface  to  the  use  of 
the  public  as  a  highway,  provided  such  use  be  not  inconsistent  with  the 
purposes  for  which  the  land  is  vested  in  them,  R.  v.  Leake,  5  B.  and  Ad* 
469  (c) ;  2  Nev.  and  M.  583. 

In  determining  whether  or  not  a  way  has  been  dedicated  to  the  public, 
the  proprietor's  intention  must  be  considered.  If  it  appear  only  that  he 
has  suffered  a  continual  user,  that  may  prove  a  dedication,  but  such  proof 
may  be  rebutted  by  evidence  of  acts  ishowing  that  he  contemplated  only  . 
a  license  resumable  in  a  particular  event.  Thus  where  the  owner  of  land 
agreed  with  an  iron  company,  and  with  the  inhabitants  of  a  hamlet  re-. 
-  pairing  its  own  roads,  that  a  way  over  his  land,  in  such  hamlet,  sjbould  be 
open  to  carriages,  that  the  company  should  pay  him  58.  a  year,  and  find 
cipder  to  repair  the  way,  and  that  the  inhabitants  of  the  hamlet  should 
load  and  lay  down  the  cinder,  and  the  way  was  thereupoD  left  open  to  all 
.  persons  passing  with  carriages  for'  nineteen  years,  at  the  end  of  which 
time  a  dispute  arising,  the  passage  was  interrupted,  ^d  the  interruptioli 
acquiesced  in  for  five  years;  it  was  held  that  the  evidence  showed  no 
dedication,  but  a  license  only  resumable  on  breach  of  the  agreement. 
Barraclough  t?.  Johnson,  8  A.  and  £.  99. 

Where  on  an  indictment  for  obstructing  a  highway,,  a  principal  question 

.  ■  -  -  ,  •         >  -   - 

(1)  Ward  V.  Folly,  2  Southard,  582.    Galatian  v.  Gardner,  7  Johns.  106.    Todd  v.  Borne,  S 
Gteenl.  65.    Georgetown  «.  Taylor,  2  Bay.  282.    State  v.  Wilkinson,  2  Verm.  480.    Bnt  see 
'  Hinckley  v.  Haitings,  2  Pick.  !&.    Comm.  v.  Low,  3  Id.  406.    Odiome  9.  Wade,  5  Id.  421. 

(«)  Eng.  Com.  L.  Rep.*  XX.  337.    (*)  Id.  xaaii.  159.    (c)  Id.  xxvii.-lO?. 
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was,  whether  the  way  was  public  or  private,  und  evidence  was  oflTered 
that  a  person  'since  deceased  had  planted  a  willow  on  a  spot  adjoining  the 
road  on  ground  of  which  he  was  tenant,  saying  at  the  same  time,  that  he 
planted  it  to  show  where  the  boundary  of  the  road  was  when  he  .was  a 
boy  ;  it  was  held,  that  such  declaration  was  not  evidence,  either  as  show- 
ing reputation,  as  a  statement  accompanying  an  act,  or  as  the  admission 
of  an  occupier  against  his  own  interest.  Bliss's  case,  7  A.  and*E.  550  (o). 
♦According  to  the  opinions  of  some  persons,  .'a  way  was  only  a  (  ^513  J 
highway  when  it  led  directly*  from  a  market  town,  or  from  town  to  town. 
Hawk.  P.  C.  b.  T,  t.  76,  s.  I.  It  is  said  by  Lord  Bale,  that  if  a  way 
lead  to  a  market,  and  is  a  way  for  all  travelers,  and  communicates  with  a 
great  road,  it  isa  highway  ;  but  if  it  lead  only  to  a  church,  or  to  a  pri- 
vate house,  or  to  a  village,  then  it  is  a  private  way  ;  but  it  is  a  matter  of 
fact,  and  much  depends  upon  common  reputation/  Austin's  case,  1  Vent. 
189.  But  it  is  now  held  to  be  sufficient  if  the  way  in  question  communi- 
cates at  its  termini  with  other  highways.  Thus  on  an  indictment  for  ob- 
structing a  passage,  which  led  from  one  part  of  a  street,  by  a  circuitous 
roiUte,  to  another  part  of  the  same  street,  and  which  had  been  open  to  t|ie 
public  as  far  back  as  could  be  rem'embibred.  Lord  Ellenborough  held  this 
to  be  a  highway  ;  though  it  was  not  in  general  of  use  to  those  walking  up 
and  down  the  street,  but  was  only  of  convenience  when  the  street  was 
blocked  up  with  a  crowd.     Lloyd's  case,  1  Gampb.  260. 

Whether  a  street  which  is  not  a  thoroughfare  can  be  deemed  a^hi'gh- 
way,   has  been   the  subject  of  considerable  discussion.     In  the  case  last 
cited,  Lord   EUenhorough  said,  '^I  think  that,  if  places  are  lighted  by 
public  bodies,  this  is  strong  evidence  of  the  public  having  a  right  of  way 
over  them ;  and  to  say  that  this  right  cannot  exist,  because  a  particular 
place  does  not  lead  conveniently  from  one  street  to  another,  would  go  to 
extinguish  all  highways  where  (as  in  Quecn's-square)  there  is  no  thorough- 
ftire."     The  same  doctrine  was  recognized  by  Lord  Kenyan,  in  the  case 
of  the  Rugby  Charity  v.  Merry  weather,  1 1  East,  375,  (n.)  where  he  says, 
**  As  to  this  not  being  a  thoroughfare,  that  can  make  no  diflference.     If  it 
were  otherwise,  in  such  a  great  town  as  this,  it  would  be  a  trap  to  make 
persons  trespassers."     The  opinions  of  Lord  Kenyan  and  Lord  Ellenbo- 
rough  on  this  point   have,  however,   been  questioned.     lu   Woodyer  v. 
Hadden,  5  Taunt.  125  (6),  the  court  expressed    their  dissatisfaction  with 
the  dii^um  of  Lord  Kenyan,  in  the  Rugby  case  ;  and  in  Wood  v.  Veal, 
5  B.  and  A.  545  (c),  Abbott,  C.  J.,  after  referring  to  that  case,  said,  '^  I 
have  great  difficulty  in   conceiving  that   there  can  be  a  public   highway, 
which  is  not  a  thoroughfare,  because  the  public  at  large  cannot  be  in  the 
use  of  it ;"  and  similar  doubts  were  elkpressed  by  Holroyd  and  Best,  JJ. 
It  may,  perhaps,  be  questioned,  whether  (lie  reason   given  by  the   Chief 
Justice  in  the  latter  case  is  a  satisfactory  one.     In  many. instances,  as  in 
that  of  Queen's-square,  mentioned  by  Lord  Ellenborough,  the  public  at 
large  have  the  use  of  it,  as  forming  an  approach  to  the  houses  built  around 
the  square.     In  such  cases  the  proper  question   seems  to  be,  not  whether 
the  place  is  a   thoroughfare,  but  whether  it  is  in  fact  useful  to  the  public. 
In  R.  V,  Marquis  of  Downshire,  infra,  Patteson,  J.,  seemed-  of  opinion, 
that  if  a  road  long  used  as  a  thoroughfare  be  lawfully  stopped  at  one  end, 
the  right  of  way  over  the  remainder  is  not  gone. 

(4)  Eng.  Com.  L.  Rep.  zxziv.  157.    (»)  Id.  i.  34.    (c)  Id.  tu.  158. 
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Where  justices  in  petty  session  have  made  an  order  for  stopping  a  high** 
[  ^514  ]  way,  under  a  local  act  giving  a  power  of  appeal,  and  the  time  ^'for 
appeal  has  elapsed,  it  cannot  be  contended,  on  an  indictment  for  obstruct- 
ing  such  way,  that  the  order  was  bacf,  because  the  justices  were  not  pro- 
perly summoned  to  the  petty  session.  But  an  order  made  under  the  55 
Geo.  3,  c.  68,  s.  2,  which  enacts,  that  ''where  it  shall  api>ear  upon  the 
view  of  any  two  or  more''  justices  that  a  highway  is  unnecessary,  the  same 
may  be  stopped  by  order  of  such  justices ;  the  order  is  not  valid  if  it  state 
only  that  the  justices  having  viewed  the  public  roads,  &c.  within  the 
parish,  &c.  (in  which  the  road  lies),  and  being  satisfied  that  certain  roads 
are  unnecessary,  do  order  the  same  to  be  stopped  up,  and  the  objection 
may  be  taken  at  the  trial  of  such  indictment.  R.  v.  Marquis  of  Down* 
shire,  4  A.  and  E.  693. (a).  And  sec  further  as  to  stopping  highways,  R. 
9.  Cambridgeshire,  Id.  Ill  (b). 

By  an  act  for  inclosing  lands  in  several  parishes  and  townships,  it  was 
directed  that  the  allotments  to  be  made  in  respect  of  certain  messuages, 
&.C.  should  be  deemed  part  and  parcel  of  the  townships  respectively  in 
which  the  messuages,  &c.  were  situate.  And  the  commissioners  under 
the  act  were  directed  in  their  award  to  moke  such  orders  as  they  should 
think  necessary  and  proper  concerning  all  public  roads,  ''  and  in  what 
townships  and  parish  the  same  are  respectively  situate,^'  and  by  whom 
they  ought  to  be  repaired.  The  commissioners  by  their  award  directed 
that  there  should  be  certain  roads.  One  of  these,  called  the  Sandtoft- 
road,  passed  between  new  allotments.  The  road  was  ancient.  The  part 
of  the  common  over  which  it  ran,  before  the  award,  was  in  the  township 
of  H.,  and  the  road  was  still  in  that  township,  unless  its  situation  was 
changed  by  the  local  act  and  the  award.  The  new  allotments  on  each 
side  were  declared  by  the  award  to  be  in  other  townships  than  H.  The 
award  did  not  say  in  what  townships  the  road  was  situate,  nor  by  whom  it 
was  repairable.  It  was  held,  that  the  act  by  changing  the  local  situation 
of  the  allotments,  did  not,  as  a  consequence,  change  that  of  the  adjoining 
portions  of  roads,  and,  therefore,  that  the  road  in  question  continued  to 
be  in  H.  It  was  also  held  by  Lord  Dennian,  C.  J.,  that  where  the  herb- 
age of  a  road  becomes  vested  by  the  General  inclosure  Act  (41  Geo.  3,  c. 
109,  s.  Li,}  in  the  proprietors  of  allotments  on  each  side,  no  presumption 
arises  that  the  soil  itself  belongs  to  such  proprietors.  R.  v.  Hatfield,  4  A. 
and  E.  156  (c).  ' 

By  the  new  highway  act,  5  and  6  Wm.'4,  c.  50,  ss.  88  and  89,  persons 
aggrieved  by  the  decision  of  the  justices  in  stopping  or  diverting  high- 
ways may  appeal  to  the  sessions,  where  a  jury  is  to  determine  whether  the 
highways  stopped,  &c.,  are  unnecessary,  or  more  commodious,  &c. 

By  s.  92,  where  a  highway  js  turned  or  diverted,  the  parish,  or  other 
porty  liable  to  repair  the  old  highway,  shall  repair  the  new  highway,  with- 
out any  reference  whatever  to  its  parochial  locality. 

Proof  of  the  highway  as  set  forth,]  The  highway  in  question  must 
be  proved  as  set  forth  in  the  indictment ;  but  if  the  description  be  too 
[  "^515  ]  general  and  indefinite,  advantage  must  be  taken  of  that  ^defect 
by  plea  in  abatement,  and  not  under  the  general  issue.  R.  v.  Hammer- 
smith, 1  Stark.  N.  P.  C.  357  (d).  A  material  variance  between  the  de- 
»  II  »■■■  III      I  II II  I  .1.1      I.  ■  I-     I         — —  ■  ■■  -  - 

(a)  Bog.  Com.  L.  Rep.  xzzi.  169.    (b)  Id.  42.    (e)  Id.  45.    (d)  Id.  ii.  4S5. 
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scription  in  the  indictment  and  the  evidence  will  be  fatal ;  as  where  a 
highway  leading  from  A.  to  B.,  and  communicating  with  C.  by  a  cross 
road,  is  described  as  a  highway  leading  from  A.  to  C,  and  from  thence 
to  B.  R.  V.  Great  Canfield,  6  Esp.  136.  But  ap  indictment  describing  a 
way  as  from  A.  towards  and  unto  B.  is  satisfied  by  proof  of  a  public  way 
leading  from  A.  to  B.,  though  it  turns  backward  between  A.  and  B.  at  an 
acute  angle,  and  though  the  part  from  A.  to  the  angle  be  an  immemorial 
way,  and  the  part  from  the  angle  to  B.  be  recently  dedicated.  B.  was  a 
church  :  the  path  from  A.,  after  passing  the  point  at  which  the  obstruction 
took  place,  reached  the  churchyard,  but  not  the  church,  before  reaching 
the  angle  ;  it  was  held  by  Lord  Denman,  C.  J.,  and  semble  per  Coleridge, 
J.,  that  this  proof  would  not  have  supported  an  indictment  describing  the 
whole  as  an  immemorial  way.  R.  v.  Marchioness  of  Downshire,  4  A.  and 
E.  232  (a). 

An  indictment  for  obstructing  a  highway  (by  placing  a  gate  across  it), 
stated  the  way  to  be  "  from  the  town  of  C."  to  a  place  called  H.,  and 
charged  the  obstruction  to  be  ^^  between  the  town  of  C."  and  H.  By  a 
local  paving  act,  the  limits  of  the  town  of  C.  were  defmed,  and  the  locus 
in  quo  was  within  these  limits,  and  the  prosecutors  relied  on  the  local 
turnpike  acts,  which  prohibited  the  erection  of  gates  within  the  town.  It 
was  held  by  Patieson,  J.,  that  there  was  a  variance,  and  the  indictment 
could  not  be  sustained,  as  the  terms  '^  from"  and  "  between"  excluded  the 
town ;  and  according  to  the  limits  defined  by  the  local  paving  act,  on 
which  the  prosecutors  relied  as  bringing  the  obstruction  within  the  other 
local  acts,  the  obstruction  was  shown  to  be  in  the  town.  Fisher's  case,  8 
C.andR  612(6). 

Where  the  way  was  stated  to  be  '^  for  all  the  liege  subjects,  be,  to  go, 
&c,  with  their  horses,  coaches,  carts,  and  carriages,"  and  the  evidence 
was  that  carts  of  a  particular  description,  and  loaded  in  a  particular  man- 
ner, could  not  pass  along  the  way,  it  was  held  to  be  no  variance.  R.  t;. 
Lyon,  Ry.  and  Moo.  N.  P.  C.  141  (c).  Where  the  way  is  stated  to  be  a 
pack  and  prime  way,  and  appears  to  be  a  carriage  way,  the  variance  is 
fatal.     R.  V.  Inhab.  of  St.  Weonard's,  6  C.  and  P.  582  ((/). 

Proi^  of  the  highway  as  set  fort  h^-^^vith  regard  to  the  termini.]  Al- 
though it  is  unnecessary  to  state  the  termini  of  the  highway,  yet,  if  stat- 
ed, &y  must  be  proved  as  laid.  R.  t;.  Upton-on-Severn,  6  C.  and  P. 
133  (e). 

Proof  of-^-<hanging.]  An  ancient  highway  cannot  be  changed  with- 
out the  Kill's  license  first  obtained,  upon  a  writ  of  ad  quod  damnum 
and  inquisition  thereon  found,  that  such  a  change  will  not  be  pr^udicial 
to  the  public ;  but  it  is  said  that  the  inhabitants  are  not  bound  to  watch 
«ucb  new  way,  or  to  make  amends  for  a  robbery  committed  therein,  or  to 
repair  it.  1  Hawk.  P.  C.  b.  1,  c.  76,  s.  3.  *A  private  act  of  [  *516  ] 
parliament  for  inclosing  lands,  and  vesting  a  power  in  commissioners  to 
set  oot  a  new  road,  is  equally  strong,  as  to  these  consequences,  with  the 
writ  of  ad  quod  damnum.  1  Burr.  465.  An  owner  of  land,  over 
which  there  is  an  open  road  may  inclose  it  of  his  own  authority  ;  but  he 
is  bound  to  leave  sufficient  space  and  room  for  the  road,  and  he  is  oblig- 
ed to  repair  it  till  he  throws  up  the  indosure.     Ilnd. 

(a)  Eng.  Com.  L.  Rep.  zzzi.  58.    (6)  Id.  xxziv.  650.    (c)  Id.  xxl  403.    (d)  Id.  xzv.  551. 
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The  power  of  widening  and  changing  highways  was  given  to  justices  of 
the  peace,  by  the  13  Geo.  3,  c.  78,  and  55  Geo.  3,  c.  68,  and  is  contin- 
ued to  them,  under  cei-tain  modifications,  by  the  recent  highway  act ;  5 
fc6  Wm.  4,  c.  50. 

A  statute  giving  authority  to  make  a  new  course  for  a  navigable  river, 
along  which  there  is  a  towing-path,  will  not  take  away  the  right  of  the  pub* 
lie  to  use  that  path,  without  express  words  for  that  purpose.  Ttppett's 
case,  1  Russell,  316.  . 

Proof  of  the  nuisQfice — what  acts  amount  to.]  There,  is  no  doubt 
but  that  all  injuries  whatever  to  any  highway,  as  by  digging  a  ditch,  or 
making  a  hedge  across  it,  or  laying  logs  of  timber  on  it,  or  doing  any  act 
which  will  render  it  less  commodious  to  the  public,  are  nuisances  at  com- 
mon law  ;  and  it  is  no  excuse  that  the  logs  are  only  laid  here  and  there,  so 
that  people  may  have  a  passage  by  winding  and  turning  through  them. 
Hawk.  P.  C.  b.  I,  c.  76,  s.  144,  145.  So  erecting  a  gate  across  a  high- 
way is  a  nuisance ;  for  it  not  only  interrupts  the  public  in  their  free  and  open 
passage,  but  it  may  in  time  become  evidence  in  favor  of  the  owner  of  th^ 
soil.  1(1.  c.  75,  s.  9.  It  is  also  a  nuisance  to  suffer  the  ditches  adjoining 
a  highway  to  be  foul,  by  reason  of  which  the  wtiy  is  impaired ;  or  to  suf- 
fer the  boughs  of  trees  growing  near  the  highway  to  hang  oyer  the  road  in 
such  a  ipanner  as  to  incommode  the  passage.     Id.  c.  76,  s.  147  ;  and  see 

5  &  6  Wm.  4,  c.  50.  Where  a  wagoner  occupied  one  side  of  a  public 
street,  in  a  city  before  his  warehouses,  in  loading  and  unloading  his  wag- 
ons, for  several  hours  at  a  time,  by  night  and  by  day,  having  one  wag-' 
on  at  least'  usually  standing  before  his  warehouses,  so  that  no  wagon 
oould  pass  on  that  side  ;  this  was  held  to  be  a  nuisaoco^  although  there 
was  room  for  two  carriages  to  pass  on  the  opposite  side.^    Russell's  case, 

6  East,  427.  So  keeping  coaches  at  a  stand »in  a  street,  plying  for  pas- 
sengers, is  a  nuisance.  Cross's  case,  3  Campb.  226.  So  exhibiting  effi- 
gies at  a  window,  and  thereby  attracting  a  crowd,  Carlisle's  case,  6  C. 
and  P.  637  (a).  Ploughing  up  a  footpath  is  a  nuisance,  Griesley's  case,- 
1  Vent.  4 ;  Wellbeloved  on  Highways,  443,  both  on  the  ground  of  in- 
convenience to  the  public,  and  of  injuring  the  evidence  of  their  title. 

The  obstruction  of  a  navigable  river  is  likewise  a  public  nuisance  ;  as  by 
diverting  part  of  the  water  whereby  the  current  is  weakened,  and  made 
unable  to  carry  vessels  of  the  same  burthen  as  before.  Hawk.  P.  C.  b. 
I,  c.  75,  s.  11.  But  if  a  vessel  sink  by  accident  in  a  navigable  river,  the 
owner  is  not  .indictable  as  for  a  nuisance  in  not  removing  it.  Watt's 
{  *517  ]  case,  2  Esp.  675.  And  where  a  staith  was  ^erected  stretching 
into  the  river*  Tyne,  and  used  in  shipping  coals,  whereby  the  public  had  a 
better  and  cheaper  supply  of  that  article,  it  was  held  to  be  no  nuisance,  diss. 
Lord  Tenterden.  Russell's  case,  6  B.  and  C.  566  (b)  ;  9  D.  and  R.  566. 
But  see  Ward's  case,  post.  In  Russell's  case,  it  was  said,  by  Mr.  Justice 
Bayhy^  in  his  summing  up  to  the  jucy,  that  where  a  great  public  benefit 
accrues,  from  that  which  occasions  the  abridgment  of  the  right  of  pas- 
sage, that  abridgment  is  not  a  nuisance,  but  proper  and  beneficial; 
and  he  directed  the  jury  to  find  a  verdict  for  the  defendants,  if  they 
thought  the  abridgment  of  the  right  of  passage  was  for  a  public  purpose, 
and  produced  a  public  benefit,  and  if  it  was  in  a  reasonable  situation,  and 
if  a  reasonable  space  was  left  for  the  passage  of  vessels  navigating  the 
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riyer  Tyne.  On  a  motion  for  a  new  trial,  the  Court  of  King's  Bench, 
with  the  exception  of  Lord  Tenlerdw,  held  this  d'n^ection  right.  Lord 
TR$Uerden  said,  '^  Admitiing  there  was  some  public  benefit  both  from  the 
price  and  the  condition  of  the  coals,  still  I  must  own  that  I  do  not  think 
those  points  could  be  properly  taken  into  consideration,  in  the  question 
raised  by  thib  indictment.  That  question  I  take  properly  to  have  been, 
whether  the  .navigation  and  passage  of  vei^sels  on  the  public  navigable 
river  was  injured  by  these  erections."  Where  the  lessee  of  the  Corpo- 
ration of  London,  the  conservators  of  the  river  Thames,  erected  a  wharf 
between  high  and  low  water  miark,  extending  for  a  considerable  space 
along  the  river,  upon  an'indictment  for  a -nuisance,  it  was  contended  that, 
as  clairoir^  under  the  corporation,  the  party  had  aright  to  make  the 
wharf.  But  Abbott yC,  J.,  said,  *^  Will  you  contend  that  you  have  a  right 
to  narrow  the  river  Thames,  so  long  as  you  have  space  sufficient  for  the 
purposes  of -navigation?"  The  argument  that  the  wharf  was  a  public 
ben^t,.  was  then  advanced ;  but  the  Chief  Justice  said,  ''  Much  evidence 
ha9  been  adduced  on  the  part  of  the  defendant,  for  the  purpose  of  show- 
ing that  the  alteration  affords  greater  facility  and  convenience  for  loading  * 
and  unloading ;  but  the  question  is  not  whether  any  private  advantage  has 
resulted  from  the  alterations  to  any  particular  individuals,  but  whether  the 
Qonvenience  of  the  public  at  large,  or  of  that  portion  of  it  which  b  inter- 
ested in  the  navigation  of  the  river  Thames,  has  been  effected  or  diminished 
by  this,  alteration"  (1).    Lord  Groevenor's  case,  2  Stark.  N.  P.  C.  51 1  (a). ' 

Rassell'a  case-has  been  overruled  by  a  recent  decision.  On  an  indict- 
ment for  a  nuisance  in  a  navigable  river  and  common  king's  highway^  call-* 
ed  the  harbor  of  C,  by  erecting  an  embankment  in  the  water  way,  the 
jury  found  that  the.  embankment  was  a  nuisance,  but  was  counterbalanced 
by  the  public  benefit  arising  from  the  alteration.  It  was  held  by  the 
Goart  of  King's  Bench,  that  this  finding  amounted  to  a  verdict  of  guilty, 
and  that  it  is  no  defence  to  such  an  indictment,  that  although  the  work  be 
in  some  degree  a  hindrance  to  navigation,  it  is  advantageous,  in*  a  greater 
degree  toother  uses  of  the  port..  Ward's  Case,  4  A.  and  E.  384(6);' 
and  see  Morris'  case,  1  B.  and  Ad.  441  (c). 

Wbeie,  on  the  trial  of  an  indictment  for  a  nuisance  by  erecting 
*iand  continuing  piles  and  planking  in  a  harbor,  and  thereby  ob-  [  *518  ] 
structing  it  and  rendering  it  insecm^e,  a  special  verdict  was  found,  that  by 
the  defendant's  works  the  harbor  was  in  some  extreme  cases  rendered  less 
secure ;  it  was  held  that  the  defendant  was  not  responsible  criminally  for 
consequences  so  slight,  uncertain,  and  rare,  and  that*  a  verdict  of  not 
guilty  must  be  entered.  Tindall's  case,  6  A.  and  £.  143  (d). 
•  Where  the  crown  had  no  right  to  obstruct  the  whole  passage  of  a  navi- 
gable river,  it  had  no  right  to  erect  a  weir  to  obstruct  a  part,  except  8ab<- 
ject  to  the  rights  of  the  public,  and  therefore  the  weir  would  become 
illegal  upon  the  rest  of  the  river  being  so  choked,  that  there  could,  be  no 
passage  elsewhere.     Wilcox's  case,  8  A.  and  E.  314. 

Proqf  of  th$  nuisance — authorized  by  an  act  of  parliament.]  By 
an  act  reciting  that  a  railway  between  certain  points  would  be  of  great 

.  (1)  ftesp.  9.  Caldwell,  1  DalK  160.    Angell  on  Tide  Waters,  o.  8.    CommonWMlth  «. 
Wright,  3  American  Jurist,  185. 

.  (a)  Eng.  Com.  L.  Rep,  m.  453.    {b)  Id.  xxxi.  92.    (c)  id.  xx.  4dl.    (</)  Id.  xxxiii.  96. 
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public  utility,  and  would  materially  assist  the  agricultural  interest  and  the 
general  traffic  of  the  country,  power  was  given  to  a  company  to  make 
such  railway  according  to  a  plan  deposited  with  the  clerk  of  the  peace, 
from  which  they  were  not  to  deviate  more  than  one  hundred  yards.  By 
a  subsequent  act,  the  company  of  persons  authorized  by  them,  were  em- 
powered to  use  locomotive  engines  upon  the  railway.  The  railway  waa 
made  parallel  and  adjacent  to  an  ancient  highway,  and  in  some  places 
came  within  five  yards  of  it.  It  did  not  appear  whether  or  not  the  lifie  could 
have  been  made  in  those  instances  to  pass  at  a  greater  distance.  The 
k>oomotive  engines  on  the  railway  frightened  the  horses  of  persons  usi^g 
the  highway  as  a  carriage  road.  On  an  indictment  against  the  compaoy 
for  a  nuisance,  it  was  held,  that  this  interference  with  the  rights  of  the 
public  must  be  taken  to  have  been  contemplated  and  sanctioned  by  the 
legislature,  since  the  ^words  of  the  statute  authorizing  the  use  of  the 
engines,  were  unqualified ;  and  the  public  benefit  derived  from  the  rait- 
way,  (whether  it  would  have  excused  the  alleged  nuisance  at  common 'law 
or  not,  see  Ward's  case,  ariley  p.  517,)  showed  at  least,  that  there  was 
nothing  unreasonable  in  a  clause  of  an  act  of  parliament  giving  such 
unqualified  authority.     Pease's  case,  4  B.  and  Ad.  30  (a). 

Pro(^  qf  the  nuisance — whether  juatijiabk  from  necessity.]  It  not 
unfrequendy  becomes  a  question,  whether  the  obstruction  compjained  ^ 
is  justifiable  by  reason  of  the  necessity  of  the  case,  as  when  it  ooeors  ifi 
the  usual  and  necessary  course  of  the  party's  lawful  business.  The  de- 
fendant, a  timber-merchant|.^  occupied  a  small  timber-yard  dbse  to  the 
street ;  and,  from  the  smallness  of  his  premises,  he  was  obliged  to  deposU 
the  long  pieces  of  timber  in  the  street,  and  to  have  them  sawed  up  theie 
before  they  could  be  carriedx  into  the  yard.  It  was  argued  that  this  was 
necessary  for  his  trade,  and  that  it  occasioned  no  more  inconvenience  thaa 
draymen  letting  down  bedheads  of  beer  into  the  cellar  of  a  puUicanw 
But  Lord  lUknbarough  said,  '*  If  an  unreasonable  time  is  occupied  hi 
[*519]  *the  operation  of  delivering  beer  from  a  brewer's  dray  into  the 
cellar  of  a  publican,  this  is  certainly  a  nuisance.  A  cart  or  wagon  aoay  be 
unloaded  at  a  gateway,  but  this  must  be  done  with  promptness.  So  as  to 
the  repairing  of  a  house ;  the  public  must  submit  to  tlie  inconveaieoce 
occasioned  necessarily  in  repairing  the  house ;  but  if  this  inconvenience  be 
protpnged  for  an  unreasonable  time,  the  public  have  a  right  to  oomptaiD, 
and  the  party  may  be  indicted  for  a  nuisance.  The  defendant  is  not  te 
eke  out  the  inconvenience  of  bis  own  premises,  by  taking  in  the  public 
highway  into  his  timber-yard ;  and  if  the  street  be  narrow,  he  must  remove 
to  a  more  commodious  situation  for  carrying  on  his  business."  Jones' 
case,  3  Ckmpb.  230.  So  although  a  person  who  is  rebudding  a.  house  ia 
justified  in  erecting  a  hoard  in  the  street,  which  serves  as  a  protection  to 
the  public,  yet,  if  it  encroacti  unnecessarily  upon  the  highway,  it  is  « 
nuisance  (1).  See  Bush  v.  Steinman,  1  Bos.  and  Ful.  407.  Russell's 
case,  6  East,  427,  ante,  p.  516. 


(1)  Commoi^wealth  v.  Passioore,  1  S.  &  R.  217. 
(•)  £iig.  Com.  L.  Rep.  zxi?.  17. 
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Upon  an  indictment  for  not  repairing  a  highway,  to  which  the  general 
itiQe  is  pleaded,  the  prosecutor  must  prove,  Ist,  that  the  way  in  question 
is  a  public  highway,  (vide  an/e,  p.  511,  et  seq.)  and  that  it  agrees  with 
the  description  of  the  way  in  the  indictment,  (ante,  p.  514,)  9diy,  that  it 
is  within  the  parish  or  other  district  charged  ;  3dly,  that  it  is  out  of  repair ; 
and,  4ihlyy  where  the  charge  is  not  upon  the  parish,  but  against  eommon 
right}  as  npon  an  individual  ratiane  tenunt,  the  liability  of  the  party  to 
mtike  the  repairs. 

Prottfof  UabilUy  to  repair — parishJl     Parishes  of  common  right  are 
boand  to  repair  their  highways,  and  by  prescription  one  parish  may  be 
bound  to  re|Miir  the  way  in  another  parish.     Per  HcU,  C.  J.,  R.  v.  Rag- 
ley,  19  Mod.  409 ;  Hawk.  P.  C.  b.   1,  c.  76.     No  agreement  with  any 
penon  whatever  can  take  off  this  charge.     1  Ventr.  90.     The  parish  gea* 
erally,  and   not  the  overseers,  are  liable  ;  and  an   indictment  against  the 
latter  was  quashed.     Dixon's  case,  12  Mod.  198.     If  particular  persons 
are  made  liable  by  statute  to  repair,  and   become  insolvent,  the  parish 
again  becomes  liable.     1  Ld.  Raym.  725.     And  where  a  townsbipi  which 
Inis  been  aceostomed  to  repair  its  own  ways,  is  exempted  by  act  of  parlia- 
ment  from  the  repair  of  a  certain  road,  the  liability  reverts  to  the  parish. 
R.  V.  Sheffield,  2  T.  R.  106.     The  parish  will  remain  liable  though  the 
duty  of  repairing  may  likewise  be  imposed  upon  others.    Thus  w^t<e  a 
statute  enacted,  that  the  paving  of  a  particular  street  should  be  under  th^ 
care  of  commissioners,  and  provided  a  fund  to  be  applied  to  that  purpose, 
and  another  statute,  which  was  passed  for  paving  the  streets  of  the  parisby 
eontainod  a  clause  that  it'should  not  extend  to  the  particular  street,  it  was 
bekl  that  the  inhabitants  *of  the  parish  were  not  exempted  from  [  *5S0  J 
their  common  law  liability  to  keep  that  street  in  repair  ;  and  that  the  par- 
ish was  under  the  obligation,  in  the  first  instance,  of  seeing  that  the  street 
was  properly  repaired,  and  might  seek  a  remedy  over  against  the  ooroniis^ 
sioners.     Rf.  t;.  St.  GTeorge,  Hanover  Square,  3  Campb.  222«     So  where 
the  tmstees  of  a  turnpike-road  are  required  by  statute  tp  make  the  repairs^ 
the  parish,  or  other  district,  is  not  exonerated,  but  is  liable  to  be  indicted. 
In  Imch  cases,  the  tolls,  granted  by  the  act,  are  only  an  auxiliary  and  sub- 
ordinate fund,  and  the  persons  whom  the  public  have  a  right  to  look  to, 
are  the  inhabitants  of  the  district,  who  may  apply  for  relief  under  the  32d 
seclioo  of  the  General  Turnpike  Act.     R.  v.  Netherthong,  2  B.  and  A. 
179;  see  also  R.  v.  Oxfordshire,  4  B.  and  C.  194  (a)  ;  R.  v.  Preston,  8 
Lew.  C.  C.  193.     Nor  can  other  parties  render  themselves  liable  to  an  in- 
dictment for  not  repairing  by  agreement.     Thus  an  indictment  against  the  ' 
corporation  of  Liverpool,  stating  that  they  were  liable  to  repair  a  certain 
highway,  by  reason  of  an  agreement  with  the  owners  of  houses  alongside 
of  it,  was  held  bad,  becai^dthe  inhabitants  of  the  parish,  who  are  prima 
facie  bound  to  the  repair  of  all  ways  within  their  boundaries,  cannot  be 
discharged  from  their  liability  by  an  agreement  with  others.     R.  v.  Mayor, 
&c.  of  Liverpool,  3  East,  86. 

(a)  En  jr.  Com.  L.  Rep.  x.  310- 
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If  the  repairs  are  dode  by  a  parishioner,  under  an  agreement  with  the 
parish,  4D' consideration  of  bis  being  excused  his  stisitute-datj,  that  is  w* 
luaHy  a  repair  by  the  parish.  Per  IkL  BSknb^oughy  R.  «.  Wandsworth, 
1  B.  and  Aid.  66. 

When,  by  act  of  parliament^  trustees  are  authorized  io  makea^Toad 
from'  one  poim  to  another,  the  making  of  the  entire  roftd  is  a  eonditioo 
precedent  to  any  part  of  it  becoming  a  highway  repairable  by  the  public. 
An  indictment  charged  a  township  with. the  non-repair  of  a  highway  ;  and 
it  appeared -in  evidence,  that  the  road  in  question  was  begun  six  years  be- 
fore, under  a  local  turnpike  act ;  that  the  trustees  had  finished  it  eii  but 
about  800  yards  at  one  end  of  the  line,  and  one  mile  at  the  oiher,  (both 
out  of  the  township;)  fenced  what  they  had  made,  put  up  two  turnpike- 
^tes,  and  taken  <tolI;  that  the  road  was  convenient,  much  used-  by  the 
public,  and  leading  at  each  end  into- old,  open,  arid  public  highways;  but 
it  was  held  by  Hulldck^  B.,  that  the  indictment  was  premature,  the  trus- 
tees not  having  finished  their  road  according  to  the  act  of  parliament,  and 
tx>D8equently  that  it  was  no  public  highway.  R.v.  Hepworth,  cited  SH.. 
and  Adol.  110  ;  1  Lewin,  G.  C.  160.  So  where  trustees,  empowered  by 
act  of  parliament  to  make  a  road  from  A.  to  B.  (bein^in  length  twelve 
njiles,)  completed  eleven  miles  and  a  half  of  such. road,  to  a  point  where 
•it  tntersected  a  public  highway,  it  was  .held  that  the  district,  in  which  the 

Burt  so  completed  lay,  was  not  bound  to. repair  it..  'K:v.  Cumherworth, .3 
*  and  Adt  106.(0) ;  ai^d  see  R.  v.  Paddingtdn  Vestry,  9  B.  aod  C. 
460  (ft);  R.  V.  Hatfield,  4  A.  and  £.  156 (c);  R;  v.. Edge  Lane,  Id. 
S23  (d) ;  R.4f.  Cumberworth,  Id.  731  (e). 

It  was  for  some  time  a  matter  of  doubt  whether,  where  .aa  individual 
[  ^521  ]  dedicated  a  way  to  the  public,  and  the  public,  used  such  *way, 
the  parish,  in  which  it  was  situated,  was  bound  to  repair  it,  without  any 
adoption  of  it  on  their  part.  In  the  case  of  R.  v.  St.  B|enedict,  4<  B.  and 
Aid.  450  (f)y  an  opinion  was  expressed  by  BayUy^  J.,  that  the.parish  was 
not  liaUe ;  but  this- doctrine  was  denied  in  a  late  case,  and  it  was  bald  that 
no  distinct  act  of  adoption  was  necessary^  in  order  to  make  a  pariA  liable 
to  repair  a  public  road;  but  that,  if  the  road  is  public,  the.  parish  is  of 
common  right  bound  to  repair  it.  R.  v;  Leake,  5  B«  and  Ad*  469  (jg) ;  2 
Nev.  and  M.  583. 

Where  a  parish  is  situated  partly  in  one  county  and  partly  in  another, 
and  a  highway,  lying  in  one  of  those  parts,  is  out  of  repair,  the  iodict- 
ment  must  be  against  the  whole  parish,  and  must  be  preferred  in  that 
county  in  which  the  ruinous  part  lies.  R.  v.  Gliftofi,  5  T.  R.  498.  By 
the  5  &  6  Wm.  4,  c.  50,  s.  58,  where  a  highway  lies  in  two  parishes, 
justices  of  the  peace  «re  to  determine  what  parts  shall  be  repaired; by 
^acfa,  and  by  s.  59,  parishes  are  boiind  to  repair  the  part  allotted  to  them. 
The  same  proceeding  may  be  adopted  in  the  ciase  of  highways  repairable 
by  bodies  politic  or  corporate,  or  private  persons,  roHanetttmriB* 
V  Where  a  question  arises  as  to  the  road  being  within  the  boundaries  of 
the  parish,  it  is  sometimes  necessary  to  prove  those  boundaries,-  by  giving 
in  evidence  the  award  of  commissioners  apfWbted  to  set  them  out.  In 
such  case,  it  must  be  shown  that  the  award  of  the  commissioners  pursues 
their  authority.     By  an  inclosure  act,  commissioaers  were  dire^ed  to  fix 

(«)  Eng.  Com  L.  Rep.  xxm.  38.    (6)  Id.  xvii.  420.    (c)  Id.  xxxi.  45.    (d)  Id.  170. 

(«)  Id.  170.    (/)  Id.  vi.483.    (£)  Id.:xxvu.l07.  . 
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the  bomidaries  of  a  parish,  and  to  advertise  in  a  {m>Tidcial  neWsj^iaper 
aoeh  boundaries.  The  boundaries  were  also  to  be  inserted  in  the  award 
of  the  doramissionersy'and  to  be  condusive.  The  boundaries  in  th^  award 
varying  from  those  in  the  newspaper,  it  was  held  that  the  commtssioners 
had  fiot  pursued  .their  authority,  andi-that  the  award  was  not  binding-as  to 
the  boundaries  of  .the- parish;  .  Il^x..v;Washbrook,  4  B^andC.  732(a). 
By  a  siftiilar  act,  cooiroissiooers  had  power  to  settle  the  boundaries  of  cer- 
tain parishes,  upon  giving  certain  previous  notices  to  the  parishes  to  be 
affected  by  the  award.  The  highway  in  question,  never  having  been  re- 
paired by  the  parish  to  which  it  was  allotted,  the  judge  refused  to  admit 
the  award  in  evidence,  until  the  requisite  notices  were  proved  to  have 
been  given  ;  and  upon  an  application  for  a  new  trial,  it  was  refused.  R. 
V.  Hastingfield,  2  M.  and  S.  5581  Where  two  parishes  are  separated  .by 
a  river,  the  medium  JUum  is  the  boundary.  R.  v,  Landulph,  1  Moo.  and 
•R.  393. 

'  Where  a  highway  crosses  the  bed  of  a  river  which  washes  over  it  and 
leaves  a  deposit  of  mud,  it  seems  the  parish  is  not  bound  to  repair  that 
port    Ibid.   . 

Evidence  that  a  parish  did  not  put  guard  fences  at  the  side  of  a  road, 
is  not  receivable  on  an  indictment*  which  charges  that  the  King's  subjects 
eoiild  not -pass  as  "  they  were  wont  to  do,''  if  no  such  fences  existed  be- 
fore.    Whitney's  case,  7  C.  and  P,  208(A). 

After  a  verdict  for  the  defendants  on  ah  indictment  for  the  non-repair  of 
a  highway,  the  court  will  not  grant  a  new  trial  on  the  ground  of  the  im- 
proper rejection  of  evidence,  but  they  will  suspend  *the  judgment  [  *5S2  ] 
in  order  that  another  indictment  may  be  preferred.  R.  v.  Suttod,  5  B. 
and  Ad.  52  (c)  ;  2  N.  and  M.  57, 

....  "  •      '.      ■ 

Proqf  qf  Kabiiiiy  to  repair — indoaure.]  Where  the  owner  of  lands 
«iot  inclosed,  next  adjoining  to  a  highway,  incloses  his  lands  ^n  both  skies  • 
the  way,  he  is  bound  to-  make,  the  road  a  perfect  good  way^  andishali  not 
be  excuaed  by  making  it  as  good  as  it  was  before  the  inclosure,  if  it  were 
then  defective;  because^  before  the  inclosure,  the  public  used,  where  the 
road  was  bad,  to .  go,  for  their  better  passage,  over  the  fields  adjoining, 
which  liberty  is  taken  away.  And  if  the  owner  inclose  one  side  only,  he 
18  bound  to  repair  the  whole^  if  there  be  an  ancient  inclosUre  on  thd  other 
ttde ;-  but  if  there  be  not  such  an  ancient  inclosure,  he  is  bound  only  to 
repair  half;  and  upon  laying  open  the  inclosure,  he  is  freed,  as  it  seems, 
.altogether  from^  the  liability  to  repair.  Hawk.  P.  C.  b.  1,  c.  76i  s.  6^  7, 
8;  3.  Bac  Ab.  Highways^  (F) ;  1  Russell,  325;  Welbeloved  on  High- 
ways, 90;  2  Wm.  Saund.  160,  (a)  n.  liJ ;  Woodrych  on  Ways,  80. 

.  But  where  A  highway  is  inclosed  under  the  directions  of  an  act  of  par- 
liament for  dividing  and  inclosing  common  fields,  the  party  inclosing  the 
vvay  is  not  bound  to  repair.  R.  v.  Flecknow,  1  Burr.  461.  And  so  also 
with  regand  to  a  road  made  in  pursuance  of  a  writ  of  ad  quod  damnum. 
Exparte  Venner,  3  Atk!  772 ;  Hawk.  P.  C.  b.  1,  c;  76,  a.  7. 

Proof  of  liabilUy  to  repair — particular  districts  and  persons  by  pre- 
scription.y  Although  prima  facie,. iUe  parish  is  bound  to  repair  all  the 
ways  within  the  boundaries,  yet  other  bodies  or.  individuals  may  be  liable 


(a)  jEnjr.  Com.  L.  Rep.  x.  451.    (6)  Id.  xxxii.  493.    (c)  Id.  xxvii.  31. 
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to  sncb  repairs,  to  the  exoneration  oF  the  parish.  Thus  a  towmhip,  or 
other  particular  district,  may,  by  custom,  be  liable  to  repair ;  and  it  is 
aufScient  to  state  in  the  indictment,  that  the  township  has  been  used  and 
accustomed  to  repair,  and  of  right  ought  to  repair.  R.  v.  Ecclesfield,  I 
B.  and  A.  348 ;  R.  t;.  West  Riding  of  Yorkshire,  4  B.  and  A.  623  (a). 

But  where  an  indictment  charged  that  the  inhabitants  of  the  townships 
of  Bondgate  in  Auckland,  Newgate  in  Auckland,  and  the  borough  of 
Auckland,  in  the  parish  of  St.  Andrew,  Auckland,  were  immemorially  iia* 
ble  to  repair  a  highway  in  the  town  of  Bishop  Auckland,  in  the  parish  of 
St  Andrew,  Auckland,  and  no  consideration  was  laid  for  such  liabilitj ; 
the  indictment  was  held  bad  in  arrest  of  judgment,  as  not  showing  tfatft 
the  highway  was  within  the  defendants'  district.  But  it  was  held  to  b^ 
no  objection  that  the  inhabitants  of  the  three  townships  were  chafed 
conjointly.     R.  r.  Inhabitants  of  Auckland,  1  A.  and  E.  744(6). 

where*  it'  appears  tliat  a  township  has  been  used  immemorially  to  r^pAir 
all  roads  within  it,  such  township  is  placed,  as  to  repairs,  in  the  same  mtua- 
tion  as  a  parish,  and  cannot  discharge  itseiif  from  its  liability  without  ahow-> 
ing  that  some  other  persons,  in  certainty,  are  liable  to  the  repairs.  R.  v. 
Hatfield,  4  B.  and  A.  75  (c).  Where  a  new  way  is  made  within  the 
[  *$23  ]  limits  of  the  township,  and  which,  had  *^the  parish  been  bound 
to  repair,  must  have  been  repaired  by  the  parish,  such  way  must  be  re^^ 
paired  by  the  township.  R.  v,  Ecclesfield,  1  B.  and  A.  348 ;  R.  v.  Ne- 
therthong,  2  B.  and  A.  179.  It  appears  that  the  liability  of  a  township, 
or  other  district,  has  its  origin  in  custom  rather  than  in  prescription ;  a 
prescription  being  alleged  in  the  person,  a  custom  in  the  land  or  place ;  and 
the  obligation  to  repair  is  of  a  local,  and  not  of  a  personal  nature.  R.  v. 
Ecclesfield,  1  B.  and  A.  348.  So  it  is  said  by  Bajfley,  J.,  that  a  parish 
cannot  be  bound  by  prescription;  for  individuals  in  a  parish  c^n* 
not  bind  their  successors.  R.  v.  St.  Giles,  Cambridge,  5  M.  and  S. 
S60.  The  inhabitants  of  a  township,  or  other  district,  cannot  be  charged 
to  repair  ratione  tenune ;  for  unincorporated  inhabitants  cannot,  as  in- 
habitants, hold  lands.     R.  i;.  Machynlleth,  2  B.  and  C.  166  (d). 

Upon  an  appeal  against  the  appointment  of  a  surveyor  of  the  highways 
for  the  township  of  K.  N.,  the  sessions  found  that  the  parish  of  M.  con- 
msted  of  two  townships ;  that  surveyors  had  been  appointed  for  each ; 
but  latterly,  to  save  expense,  there  had  been  two  surveyors  appointed  for 
the  parish  at  large.  They  likewise  found  that  each  acted  as  surveyor  in 
bis  own  township ;  that  distinct  rates  had  been  made  for  each  township, 
and  applied  distinctly  to  the  repairs  of  the  highways  in  each ;  that  the 
surveyors  kept  distinct  accounts,  (which  were  examined  by'the  general 
vestry,)  and  that  the  occupiers  of  lands  had  been  rated,  in  respect  of  their 
occupation,  to  the  repair  of  the  highways  of  that  township  in  which  the 
bouses  they  resided  in  were  situate.  Lord  Tanterden  said,  that  if  there 
had  been  an  indictment  against  either  township,  and  an  allegation  that 
eath  township  had  immemorially  repaired  the  roads  within  it,  these  facts 
would  be  sufficient  evidence  to  support  the  averment.  R.  v.  Kings  New- 
ton, 1  B.  and  Ad.  826  (c). 

On  an  issue  whether  or  not  certain  land,  in  a  district  repairing  its  own 
roadir,  was  a  common  highway,  it  is  admissible  evidence  of  reputation, 
(tboi^b  flight,)  that  the  inhabitants  held  a  public  meeting  to  consider  of 
^1— , — ' — ' 

(•)  Enff.Com.  L.  Rep.  ti.  543,    (b)  W.  xxrni.  197.    (c)  Id.  vi.  *i5.    (d)  Id.  ix.  52. 

^'      *  \m)  Id.  XX.  492. 
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repttiring  micb  way,  and  that  several  of  them,  since  dead,  signed  a  paper 
on  that  occasioo,  statiog  that  the  land  was  not  a  public  highway ;  there 
being  at  the  time  no  litigation  on  the  subject.  Barradough  v.  Johnsoo, 
8  A.  and  E.  99,  ante,  p.  512, 

It  serais  that  the  inhabitants  of  a  district,  not  included  within  any 
parish,  cannot  be  bound  to  repair  the  highways  within  such  district.  This 
"point  arose,  bat  was  not  decided  in  the  case  of  R.  v.  Kingsmoor,  3  B* 
and  C.  190  (a),  which  was  an  indictment  against  an  extra-parochial  hain* 
let.  The  court  held  that  it  should  have  been  shown  on  the  face  of  the 
indictment  that  the  hamlet  neither  formed  part  of,  nor  was  connected  with, 
any  other  larger  district,  the  inhabitants  of  which  were  liable  to  repair 
the  road  in  question.  Upon  this  point,  the  judgment  for  the  crown  waa 
reversed ;  but  Beat,  J.,  observed,  "  I  can  find  no  authority  for  saying 
that  any  thing  but  a  parish  can  be  charged.  If  the  law  authorizes  no 
charge  except  upon  parishes,  places  that  arc  extra-parochial  are  not,  by 
the  general  ''^rule  of  law  liable."  See  the  observations  on  this  [  ^524  } 
in  Welbeloved  on  Highways,  81. 


Proof  of  licibilUy  to  repair — corporations.]  A  corporation,  sole  or 
a^;regate,  may  be  found  by  prescription  or  usage  to  repair  a  highway, 
without  showing  that  it  is  in  respect  either  of  tenure  or  of  any  other 
consideration.  Hawk.  P.  C.  b.  1,  c.  76,  s.  8 ;  R.  v.  St.  Giles,  Cambridge^ 
5  M.  and  S.  260. 

Proof  of  liabUUy  to  repair-^private  individuals.]  A  private  indi- 
vidual cannot  be  bound  to  repair  a  highway,  except  in  respect  of  somft 
consideration,  and  not  merely  by  a  general  prescription :  because  no  onet 
it  is  said,  is  bound  ^ to  do  what  his  ancestors  have  done,  except  for  some 
special  reason,  as  the  having  land  descending  from  such  ancestors,  which 
are  held  by  such  service,  &c.  Hawk.  P.  C.  b.  I,  c.  76,  s.  8;  Austin's 
case,  1  Ventr.  189 ;  13  Rep.  33  ;  R.  v.  St.  Giles,  Cambridge,  5  M.  and 
S.  260.  Yet  an  indictment,  charging  a  tenant  in  fee  simple  with  being: 
liable  to  repair,  by  reason  of  the  tenure  of  his  land,  is  sufficiently  certain, 
without  adding  that  his  ancestors,  whose  estate  be  has,  have  alwayjs  aa 
done,  which  is  implied  in  the  above  allegation.  Hawk.  P.  C.  b.  I,  c*  76^ 
flk  8.  In  order  to  exempt  a  parish,  by  showing  that  a  private  person  is 
bound  to  repair,  it  must  be  shown  that  the  burthen  is  cast  upon  such  otlier 
person,  under  an  obligation  equally  durable  with  that  which  would  have 
bound  the  parish,  and  which  obligation  must  arise  in  respect  of  some 
consideration  of  a  nature  as  durable  as  thfi  burthen.  Per  Lord  BUn^ 
borough,  R.  v.  St.  Giles,  Cambridge,  5  M.  and  S.  260.  Where  laoda, 
cbaigeable  with  the  repairs  of  a  bridge  or  highway,  are  conveyed  to  diffe* 
rent  persons,  each  of  such  persons  is  liable  to  the  charge  of  all  the  repairs, 
and  may  have  contribution  from  the  others ;  for  the  law  will  not  soffer 
the  owner  to  apportion  the  charge,  and  thus  to  render  the  remedy  for  the 
public  more  difficult.  Therefore,  where  a  manor,  thus  charged,  was  eda* 
veyed  to  several  persons,  it  was  held  that  a  tenant  of  any  parcel,  either 
of  the  demesnes,  or  of  the  services,  was  liable  to  the  whole  repaira.  And 
the  grantees  are  chargeable  with  the  repairs,  though  the  grantor  should 
convey  the  lands  discharged  from  the  burthen,  in  which  case^  the  grantee 
■  ■  ■  *  —       '        ■    ■  ■ —  ■  ■  I-  -         I 

(a)  Eng.  Coat,  L.  Rep.  is.  60. 
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has  his  remedy  over  against  the  grantor.  Reg.  v.  Duchess  of  Buccleugh, 
1  Salk.  358;  R.  v.  Buckeridge,  4  Mod.  48;  2  Sound.  159,  (n.)  ;  1  Rus- 
sell, 325. 

Repairing  a  highway  for  a  length  of  time  will  be  evidence  of  a  liability 
to  repair  ratione  tenurte.  Thus,  if  a  person  charged  as  being  bound  to 
repair  ratione  tenura,  pleads  that '  the  liability  to  repair  arose  from  ao 
encroachment  which  has  been  removed,  and  it  appears  that  the  road  has 
been  repaired  by  the  defendant  twenty-five  years  since  the  removal  of  the 
alleged  encroachment,  that  is  presumptive  evidence  that  the  defendant 
repaired  ratione  tenurtB  generally,  and  renders  it  necessary  for  him  to 
show  th^  time  when  the  encroachment  was  made.  Skinner's  case,  5  Esp. 
[  •SSS  ]  219;  1  Russell,  *326.  In  determining  whether  the  act  of  re- 
pairing a  way  is  evidence  to  prove  a  liability  to  repair  ratione  tenura,  the 
nature  of  the  repairs  must  be  regarded.  Thus,  it  is  said  by  Hullocky  B., 
that  an  adjoining  occupier  occasionally  doing  repairs  for  his  own  con-^ 
venience  to  go  and  come,  is  no  more  like  that  sort  of  repair  which  makes 
a  man  liable  ratione  tenura^  than  the  repair  by*  an  individual  of  a  road 
close  to  his  door,  is  to  the  repair  of  the  road  outside  his  gate.  Allanson's 
case,  1  Lemn,  C.  C.  158. 

.  By  the  5  and  6  Wm.  4,'c.  50,  s.  62,  highways  repaired  by  parties  ra- 
tione tenurtBy  may  be  made  parish  highways  on  payment  of  an  annual  sum, 
to  be  fixed  by  the  justices. 

Proof  for  the  defence — parish.]  Upon  an  indictment  against  a  parish 
for  Dot  repairing,  the  defendants  may  show  under  the  plea  of  not  guilty, 
either  that. the  way  in*  question  is  not  a  highway,  or  that  it  does  not  lie 
within  the  parish,  or  that  it  is  not  out  of  repair,  for  all  these  are  facts 
which  the  prosecutor  must  allege  in  the  indictment,  and  prove  under  the 
plea  of  not  guilty.  3  Saund.  158,. (n.)  3 ;  1  Russell,  331.  But  where  a 
parish  seeks  to  discharge  itself  from  its  liability,  by  imposing  the  burthenof 
repair  upon  others,  this  defence  must  b^  specially  pleaded,  and  cannot  be 
given  in  evidence  under  the  general  issue.  In  such  special  plea,  tbe 
parish  must  show  with  certainty  who  is  liable  to  the  repairs.  R.  v.  SU 
Andrews,  1  Mod.  1 12;  3  Salk.  183 ;  1  Ventr.  250  ;  R.  v.  Hornsey,  Carth. 
212;  Fort.  254  ;  Hawk.  P.  C.  b.  1,  c.  76,  s.  9.  See  also  R.  v.  Eapting- 
ton,  5  A.  and  E.  765  (a),  where  a  plea  alleging  that  a  particular  township 
had  been  accustomed  to  repair  all  roads  within  it, "  which  otherwise  would 
be  repairable  by  the  parish  at  large,"  was  held  bad,  in  arrest  of  judgment, 
because  it  did  hot  aver  that  the  highway  was  one  which  but  for  the  custom 
would  be  repairable  by  the  parish  at  large,  and  so  did  not  show  what  party 
other  than  the  defendants  was  liable  to  repair.  "* 

But  where  the  burthen  of  repairs  was  transferred  from  the  parish  by  act 
of  parliament,  Lord  ElUjiborough  held  that  this  might  be  shown  under  a 
plea  of  not  guilty.  R.  v..  St.  George,  3  Campb.  222.  Whejre  the  parish 
pleads  specially  that  others  are  bound  to  repair,  the  plea  admits  the  way  to 
be  a  highway,  and  the  defendants  cannot  under  such  plea  give  evidence 
that  it  is  not  a  highway.     R.  t;.  Brown,  11  Mod.  273. 

In  order  to  prove  the  liability  of  a  parish  to  repair,  when  denied  under 
a  special  plea,  the  prosecutor  may  give  in  evidence  a  conviction  obtained 
against  the  saYne  .parish  upon  another  indictment  for  not  repairing,  and 

(a)  Eng.  Com.  L.  Rep.  zzxi.  436. 
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whether  such  judgment  was  after  verdict  or  bjr  default,  it  will  be  cooclu- 
sive  evidence  of  the  liability  of  the  whole  parish  to  repair.  R.  v.  St.  Pan- 
eras,  Peake,  219 ;  Whitney's  case,  7  C.  and  P.  208  (a).  But  fraud  will 
be  an  answer  to  such  evidence.     Peake,  219. 

A  record  of  acquittal  is  not  admissible  as  evidence  of  the  non-liability 
of  the  parish  acquitted,  for  it  might  have  proceeded  upon  other  grounds 
than  the  non-liability  of  the  parish  to  repair.     Ibid. 

*But  where  an  indictment  has  been  preferred  against  a  parish  [  *526  ] 
consisting  of  several  townships,  and  a  conviction  has  been  obtained,  but 
it  appears  that  the  defence  was  made  and  conducted  entirely  by  the  dis- 
trict in  which  the  way  lay,  without  the  privity  or  consent  of  the  other 
districts,  the  indictment  will  be  considered  as  in  substance  an  indictment 
against  that  district  only,  and  the  others  will  be  permitted  to  plead  the 
prescription  to  a  subsequent  indictment  for  not  repairing  the  highways  in 
that  parish.  2  Saund.  159,  c.  (n.);  R.  v.  Townsend,  Doug.  421.  On 
an  indictment  for  not  repairing,  against  the  parish  of  Eardisland,  consist- 
ing of  three  townships,  Eardisland,  Burton,  and  Hardwicke,  where  there 
was  a  plea  on  the  part  of  the  township  of  Burton,,  that  each  of  the  three 
townships  had  immemorially  repaired  its  own  highways  separately,  it  was 
held  that  the  records  of  indictments  against  the  parish  generally,  for  not 
repairing  highways  situate  in  the  township  of  Eardisland,  and  the  town- 
ship of  Hardwicke,  with  general  pleas  of  not  guilty,  and  convictions  there- 
upon were  prima /ad^  evidence  to  dbproye  the  custom  fpr  each  township 
to  repair  separately^  but.  that  evidence  Wias  admissible  to  show  that  these 
pleas  of  not  guilty  were  pleaded  only  by  the  inhabitants  q(  the  townships 
of  Eardisland  and  Hardwicke,  without  the  privity  of  Burton.  R.  v.  £ar- 
disland,  2  Campb.  494. 

T'roof  for  the  defence — district  or  private  individual.]  Where  a  par- 
ticular district,  not  being  a  parish,  or  where  a  private  individual  by  reason 
of  tenure,  is  indicted  for  not  repairing  a  highway,  as  the  prosecutor  is 
bound  to  prove  the  special  ground  of  their  liability,  viz.  custom,  or  tenure, 
under  the  plea  of  not  guilty,  so  the  defendants  are  at  liberty  under  that 
plea  to  show  that  no  such  special  grounds  exist  In  such  case,  it  is  not 
necessary  for  the  defendants  after  disproving  their  own  liability  to  go  fur- 
ther, and  prove  the  liability  of  others.  But  if,  as  in  the  case  of  a  parish, 
they  choose,  though  unnecessarily,  to  plead  the  special  matter,  it  has  been 
held  that  it  is  not  sufficient  to  traversre  their  own  liability,  but  that  thpy. 
most  show  in  particular  who. is  bound  to  repair.  R*  v.  Yarlpn,*l  Sid.  140.1 
R.  r.  Hoi-nsey,  Carth.  213;  2  Saund.  159  a  (n.)  1  ;  1  RUssell,  332.. 
Where  charged  ratiane  tenuray  the  defendant  may  show  that  the  tenure 
originated  within  the  time  of  jnemory. .  Hay  man's  case,  M.  and  M.  401  (&)« 

'Conwetency  of  iiQitnesse;s.\  The  prosecutofr  of  an  iudictnieht  against 
a  parish  £or  riot  repairing,  is  a  c6mp6teht  witness  to  support  the  indictment. 
R.  r.  Hammersmith,  I  Stark.  357  (c) ;  1  Russell,  334. 

But  upon  indictments  charging  individiidte  with  the  repairs,  inhabitants 
of  the  parish  in  which  the  lands  He,  are  not  competent  witnesses  for  the 
prosecution.  Thus,  Upon  an  informiation  against  the  defendant  for  not 
repairing  the  highway  between  Stratford  and  Bow,  none  of  the  persons 

^ .^-- : . —  , : :» r — — -, 

(a)  Eng.  Com.  L.  lUp.  kxxii.  493.    <&>  Id.  xxii.  341.      (e)  Id.  ii.  425. 

63 


5S6  Highways — Repairs. 

who  lived  in  either  of  these  parishes  were  allowed  to  give  evidence  for  the 
prosecution.     R.  v.  Bjiickeridge,  4  Mod.  48. 

[^dS*?  ]  *By  the  general  rule  of  law,  the  inhabitants  of  a  parish  are  not 
competent  witnesses  for  the  defendants,  for  they  are  themselves  in  effect 
defendants  in  the  proceeding.  R.  t;.  Wandsworth,  1  B.  and  A.  66  ;  and 
seeR.  V,  Wheaton  Aston,  arUe^  p.  134.  Upon  an  indictment  agiainst  a  pa- 
rish for  not  repairing,  Bayley,  J.,  held  that  a  rated  inhabitant  of  another 
parish,  in  which  it  was  contended  by  the  defendant,  that  the  highway  in 
question  lay,  was  an  incompetent  witness  to  disprove  that  fact.  Anon, 
cited  16  East,  474.  But  upon  an  indictment  charging  the  inhabitants  of 
the  township  of  P.  with  a  liabiHty  to  repair  all  roads  within  fheir  town- 
ship, it  was  held  that  an  inhabitant  of  an  adjoining  township,  within  the 
same  parish,  was  a  competent  witness  to  prove  that  the  place  in  question 
was  a  common  highway,  because,  though  a  conviction  would  discharge  the 
parish^  yet  there  would  be  this  evidence  to  show  that  the  road  was  pub- 
lic, whereby  the  latter  township,  from  whence  the  witness  came  would 
be  charged.     R.  v.  Felling,  Appx.  8tark.  Ev.  385,  2d  ed. 

Now  by  the  54  Geo.  3,  c.  107,  s.  9,  rated  inhabitants  are  rendered 
competent  witnesses  "  in  any  matter  relating  to  such  rates  or  cesses."  It 
has  been  held  by  Tindal,  C.  J.,  that  rated  inhabitants  of  a  parish  are  ren- 
dered competent  witnesses  by  the  above  statute,  on  an  indictment  against 
an  individual  for  the  non-repair  of  a  bridge,  ratione  tenura.  Hayroan's 
case,  M.  and  M.  401  (a).  See  a  recent  decision  on  ihis  statute,  |)oe  v. 
Adderley,  p.  134. 

For  the  clause  in  the  recent  highway  act,  rendering  inhabitants,  &Q. 
competent  witnesses  in  any  proceedings  und^r  it,  see  ante,  p.  134. 

The  inhabitant  of  a  hundred  also  cannot  be  called  to  prove  any  fact  in 
fiivor  of  the  hundred,  though  so  poor,  as  upon  that  account  to  be  excused 
from  the  payment  of  taxes,  <^  for  though,"  says  Chief  Justice  Parker, 
"poor  at  present,  he  may  become  rich."  R.  v.  Hornsey,  10  Mod.  150. 
Woolrych  on  Ways,  265.  By  the  7  &  8  Geo.  4,  c.  31,  s.  5,  inhabitants 
are  made  competent  witnesses  in  any  action  brought  by  under  that  act 
against  any  hundred,  or  other  like  district. 

Particulars  of  the  highways  obstructed,  ^c]  On  an  indictment  for 
obstructing  divers  horse  and  carriage  ways,  and  footpaths,  Parke,  B., 
upon  the  production  of  an  affidavit  from  the  attorney  for  the  defendant, 
that  he  was  unable  to  understand  all  the  precise  tracks  indicted,  made  an 
order  for  the  delivery  of  particulars  of  the  ways  in  question,  which  wer^ 
nine  in  numbers,  seven  described,  generally,  as  highways,  and  two  de-^ 
scribed  as  footways.     R.  v.  Marquis  of  Downshire,  4  A.  and  E.  699  (&)• 

Ck)sts,  fyc]  By  the  5  &  6  Wm.  4,  c.  50,  s.  98,  the  court  before  whom 
any  indictment  for  not  repairing  highways  is  preferred  may  award  costs  to 
the  prolocutor,  to  be  paid  by  the  person  so  indicted,  if  it  shall  appear  to 
the  said  court  that  the  defence  made  to  such  indictment  was  frivoloiis  and 
vexi^tious.  By  s.  99,  presentments  on  account  of  highways  or  turnpike 
roads,  being  out  of  repair,  are  abolished.  See  further,  ante,  p.  134^  and 
title,  Bridges. 

(a)  Eng.  Com.  L.  Rep.  xzii.  341.    (b)  Id.  zzxi.  169. 
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♦HOMICIDE. 


Thoie  homicides  which  are  felonies,  viz.,  murder  and  manriaughter^ 
^\i\,  for  the  convenience  of  reference,  be  treated  of  under  separate  heads ; 
but  as  the  shades  between  the  varioos  kinds  of  homicide^  are  in  manj  cases 
very  fkint,  and  require  the  circamstances  to  be  stated  at  large,  it  has  been 
thought  better  to  collect  all  the  decisions  under  one  head^  viz.,  that  of 
murder,  in  order  to  avoid  repetition,  and  to.  this  part  of  the  work,  there- 
fore, the  reader  is  referred  on  the  subject  of  homicide  in  general.  It  will 
be  useful,  however,  in  this  place,  to  distinguish  the  nature  of  the  diiTerent 
kinds  of  homicide,  not  amounting  to  felony. 

Homicides  not  felonious,  may  be  divided  into  three  classes,  justifiable 
homicide,  excusable  homicide,  and  houMcide  by  misadvtoture. 

JustifUAle  homicide  is  where  the  killing  is  in  consequence  of  an  impe- 
rious duty  prescribed  by  law,  or  is  owing  to  some  unavoidable  necessity 
induced  by  the  act  of*the  party  killed,  without  any  manner  of  fault  in  the 
party  killing.     1  East,  P.  C.  219;  Hawk.  P.  C.  b.  1,  c.  28,  s.  I,  22. 

E^ccusable  homicide  is  where  the  party  killing  is  not  altogether  free 
firom  blame,  but  the  necessity  which  renders  it  excusable,  may  be  said  to 
be  partly  induced  by  his  own  act.  Formerly  in  this  case,  it  was  the  prae* 
tice  for  the  jury  to  find  the  fact  specially,  and  upon  certifying  the  record 
into  Chancery,  a  pardon  issued,  of  course,  under  the  statute  of  Gloocev^ 
ter,  c.  9^,  and  the  forfeiture  was  thereby  saved.  But  latterly  it  was  usual 
for  the  jury  to  find  the  prisoner  not  guilty.  I  East,  P.  C.  220.  And  now 
by  the  9^  Geo.  4,  c.  31,  s.  10,  no  punishment  or  forfeiture  shall  be  incurred 
by  any  person  who  shall  kill  another  by  misfortune  or  in  8elf*<iefence^  or 
in  sfny  other  manner  without  felony. 

Homicide,  by  misadventure,  is  where  a  man  doing  a  lawful  act,  without 
any  intention  of  bodily  harm,  and  after  using  proper  precaution  to  pre- 
vent danger,  unfortunately  kills  another  person.  The  act  upon  which  the 
death  ensues,  must  be  lawful  in  itself,  for  if  it  be  malum  in  se,  the  case 
will  amount  to  felony,  either  murder  or  manslaughter,  according  to  the  cir- 
cucnstanccs.  If  it  be  merely  malum  prohibitum,  as  (formerly)  the  shoot- 
ing at  game  by  an  unqualified  person,  that  will  not  vary  the  degree  of  the 
ofience.  The  usual  examples  under  this  head  are — 1,  where  death  en- 
sues from  innocent  recreations ;  2,  from  moderate  and  lawful  correction  in 
foto  domestico;  and  3,  from  acts  lawful  or  indifferent  in  themselves^  done 
with  proper  and  ordinary  caution.  Homicide  by  chance-medley  is,  strictly, 
where  death  ensues  from  a  combat  between  the  parties  ilpon  a  sudden 
quarrel ;  but  it  is  frequently  confounded  with  misadventure  or  accident. 
1  East,  P.  C.  321. 
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♦INCITING  TO  MUTINY. 

By  the  37  Geo.  3,  c.  70,  s.  1,  after  reciting  that  divers  wicked  and 
evil  disposed  persons,  by  the  publication  of  vt^ritten  or  printed  papers,  and 
by  malicious  and  advised  speaking,  had  of  late  industriously  endeavor- 
ed to  seduce  persons  serving  in  his  Majesty's  forces  by  sea  and  land,  bom 
their  duty  and  allegiance  to  his  Majesty,  and  to  incite  them. to  mutiny  and 
disobedience ;  it  id  enacted,  '^  that  any  person  who  shall  maliciously  and 
advisedly  endeavor  to  seduce  any  person  or  persons  serving  in  hia  Majes- 
ty's forces,  by  sea  or  land,  from  his  or  their  duty  apd  allegiance  to  hit 
Majesty,  or  to  incite  or  stir  up  any  such  person,  or  persons  to  commit  any 
act  of  mutiny,  or  to  make  or  endeavor  to  make  any  mutinous  assembly, 
or  to  conunit  any  traitorous  or  mutinous  practice  whatsoever,  shall,  on 
being  legally  convicted  of  such  offence,  be  adjudged  guilty  of  felony  [and 
shall  suffer  death,  as  in  cases  of  felony,  without  benefit  of  clergy."] 

S.  2,  provides  and  enacts,  ^'  that  any  offence  committed  against  this 
act,  whether  committed  on  the  high  seas,  or  within  that  part  of  Great 
Britain  called  England,  shall  and  may  be  prosecuted  and  tried  before  any 
court  of  oyer  and  terminer,  or  gaol  delivery  for  any  county  of  that  part 
of  Great  Britain  called  England,  in  such  manner  and  form  as  if  the  said 
offence  had  been  therein  committed." 

By -the  7  Wm.  4  and  1  Vict.  c.  91,  s.  1,  after  reciting  {inter  alia)  the 
above  statute,  it  is  enacted,  "  that  if  any  person  shall,  after  the  commence- 
ment of  this  act,  be  convicted  of  any  of  the  offences  hereinbefore  mentioned, 
such  person  shall  not  suffer  death,  or  have  sentence  of  death  awarded 
against  him  or  her  for  the  same,  but  shall  be  liable,  at  the  discretion  of 
the  court,  to  be  transported  beyond  the  seas  for  the  term  of  the  natural 
life  of  sQch^  person,  or  for  any  term  not  less  than  fifteen  years,  or  to  be 
imprisoned  for  any  term  not  exceeding  three  years." 

By  8.  2,  hard  labor  and  solitary  confinement  may  be  awarded  in  cases 
of  imprisonment ;  see  a  similar  provision,  anie^  p.  333. 


KIDNAPPING. 

Kidnapping,  which  is  an  aggravated  species  of  false  imprisonment,  is 
the  stealing  and  -carrying  away  or  secreting  of  any  person,  and  is  an  of- 
fence at  common  law,  punishable  by  fine  and  imprisonment.  I  East,  P. 
(  *530  ]  C.  429.  By  the  habeas  corpus  act,  31  Car.  2,  •c.  2,  s.  12,  the 
sending  prisoners  out  of  England,  is  made  punishable  as  a  pramunirey  and 
by  the  11  &  12  Wm.  3,  c.  7,  masters  of  vessels  forcing  their  men  on 
shore  or  leaving  them. behind,  were  subjected  to  three^months'  imprison- 
ment. 

This  statute  is  repealed  by  the  9  Geo.  4,  c.  31,  which  enacts,  s.  30, 
'<  that  if  any  master  of  a  merchant  vessel  shall,  during  his*bein^  abroad, 
foroB  any  roan  on  shore,  or  wilfully  leave  him  behind  in  any  of  his  Maj- 
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esty's  colonies  or  elsewhere,  or  shall  refuse  to  bring  home  with  him  again 
all  such  of  the  men  whom  he  carried  out  with  him,  as  are  in  a  condition 
to  return  when  he  shall  be  re&dy  to  proceed  on  his  homeward-bound  voy- 
age, every  such  master  shall  be  guilty  of  a  misdemeanor,  and  being  law- 
fully convicted  thereof,  shall  be  imprisoned  for  such  term  as  the  court 
shall  award ;  and  all  such  offences  may  be  prosecuted  by  indictment  or 
by  information,  at  the  suit  of  his  Majesty's  attorney-general,  in  the  courl 
of  King^s  Bench,  and  may  be  alleged  in  the  indictment  or  information  to 
hav6  been  committed  at  Westminster  in  the  county  of  Middlesex ;  and 
the  said  court  is  hereby  authorized  to  issue  one  or  more  commissions,  if 
necessary,  for  the  examination  of  witnesses  abrbad  ;  and  the  depositions 
taken  under  the  same  shall  be  received  in  evidence  on  the  trial  of  every 
such  information." 
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I>e6fiiti<m  and  panishment  of  larceny    -  S32 

Proof  of  the  lucri  causa  ...  532 

Proof  of  the  taking  -        •        -  534 

Proof  of  the  manual  takin^^     -        -  534 

Proof  of  the  felonious  intent  in  the 

taking 536 

Goods  obtained  by  false  process 

of  law  .  -  -  •  .  •  536 
Gk>ods  taken  by  mistake  -  -  536 
Goods  taken  by  trespass  *  -  536 
Goods  taken  under  a  fair  claim 

of  right         ....  537 
€roods  procured  by  finding        •  53d« 
Goods  taken  by  wife*— orl^lwife 
and  a  stran^r       -  •  -  540 

Proof  of  the  taking  with  reference  to  the 
possession  of  the  goods       ...  541 
Original  taking  not  felonious  •        -  541 
Cases  of  bailees       -  -        -542 

Determination  of  the  bailment  -  543 
Cases  of  servants    ......  545 

Cases  of  lodgers 550 

Stealing  from  the  person         ...  550 
Proof  of  the  taking ;  distinction  between 
larceny  and  false  pretences— cases  of 
larceny        -        -        -        -        -        -  552 

No  mtent'io  part  with  the  property 
by  the  prosecutor— original  felo- 
mous  intent  on  the  part  of  the  pris- 
oner—cases of  hiring  horses,  &c. 
larceny         .....  553 

Various  cases  amounting  to  laiueny, 
where  goods  have  been  obtained 
by  false  pretences — ring-dropping, 

&c.      - 566 

Cases  of  pretended  purchases — lar- 
ceny    -•-...-  "550 
Proof  of  the  taking ;  distinction  between 
larceny  and  fklM  pretences— cases  of 
false  pretences    ......  561 


Intent  to  part  with  the  property  by 
the  prosecutor— orifl^nal  felonions 
intent  on  the  part  of  the  prisoner    5^ 
Pretended  purchases        -        -        -  561 
Cases  of  obtaining  goods,  &e.  by 
false  pretences      ....  5^ 
Proof  of  the  things  stolen — things  savor 
ing  of  the  real^  at  common  law  -        -  564 
Things  annexed  to>buildingv,  &c.   -  565 

Mines 566 

Trees,  Ac. 5W 

Written  instruments        ...  568 
Securities  for  money,  <ke*         -  570 
Promissory  notes  '    -        •        -  571 
Bankers'  checks       -                -  573 
Exchequer  biUs         ...  573 
Goods  from  vessels          ...  573 
Groods  in  process  of  manufacture     -  575 
Proof  of  the  tning  taken — animals^— -do- 
mestic animals 576 

Animals  fere  naturs       ...  575 

Dead  or  reclaimed    ...  575 

Aniinals  kept  for  pleasure  only,  and 

not  fit  for  food      ... 


Dogs,  pigeons,  /kc. 
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Proof  of  the  thing  taken 

Identity 

Value      -        -      .  - 
Proof  of  the  ownership— cases  where  ii 
is  unnecessary  to  allege  or  prove  own 
ership  -        -        -        - 

Intermediate  tortious  taking    - 
Goods  in  custodia  legis   - 
Goods  of  the  offender  himself 
Goods  of  joint-tenants  and  tenants 

in  common,  Ac.   ... 
Goods  in  possession  of  children 
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of  stage-coacbss,  dtc.    - 
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Goods  of  deceaaed  penoos,  execu- 
tors, &c. 584 

Goo^0  of  lodgers  -  -  -  -  585 
Goods  of  married  women  *  •  585 
Goods  of  persons  unknown  •  -  585 
Goods  of  servants  -  -  -  -  586 
Goods  of  corporations  ...  586 
Goods  belonging  to  counties,  &c.  •  567 
Goods  for  the  use  of  poor  of  parishes  587 


Goods  of  trustees  of  tumpike*       •  588 
Goods  of  conunissioners  of  sewers, 

&c. 588 

Goods  belonging  to  friendly  socie- 
ties, &c. 588 

Presumption  of  guilt  arising   from  the 

possession  of  stolen  property  >  -  588 
Restitution  of  stolen  property  >  -  589 
Venue 589 


[  *532  ]  ^Definition,  fyc]  ^  Larceny  has  been  defined  to  be  "  the 
wrongful  or  fraudulent  taking  and  carrying  away,  by  one  person,  of  the 
mere  persona!  goods  of  another,  from  any  place,  with  a  felonious  intent 
to  convert  them  to  his  (the  taker's)  own  use,  and  make  them  his  own 
property,  without  the  consent  of  the  owner.".  2  East,  P.  C,  653  ;  2  Rus- 
sell, 93  (I).     See  the  definitions  collected,   1st  Rep.  on  Crim.  Law,  p.  9. 

Larceny  was  formerly  divided  into  grand  larceny,  where  the  value  of 
the  property  was  above  twelve  pence,  and  petty  larceny  where  the  value 
was  twelve  pence  or  under,  but  now  by  the  7  and  8  Geo.  4,  c.  29,  s.  2,  it 
is  enacted,  ^'  that  the  distinction  between  grand  larceny  and  petty  larceny 
shall  be  abolished,  and*  every  larceny,  whatever  be  the  value  of  the  pro- 
perty stolen,  shall  be  deemed  to  be  of  the  same  nature,  and  shall  be  sub- 
ject to  the  same  incidents  in  every  respect,  as  grand  larceny,  before  the 
commencement  of  the  act ;  and  every  court  whose  power  as  to  the  trial 
of  larceny  was,  before  the  commencement  of  the  act,  limited  to  petty 
larceny,  shall  have  power  to  try  every  case  of  larceny,  the  punishment  of 
which  cannot  exceed  the  punishment  in  the  act  after  mentioned  for  simple 
larceny,  and  also  to  try  all  accessaries  to  such  larceny." 

By  s.  3,  of  the  above  statute  ^' every  person  convicted  of  simple  larce- 
ny, or  of  any  felony  made  punishable  like  simple  larceny,,  shall  (except 
in  the  cases  hereinafter  otherwise  provided  for)  be  liable,  at  the  discretion 
of  the  court,  to  be  transported  beyond  the  seas  for  thQ.term  of  seven  years, 
or  to  be  imprisoned  for  any  term  not  exceed jpg  two  years,  and  if  a  male, 
to  be  once,  twice,  or  thrice,  publicly  or  privately  whipped  (if  the  court 
shall  so  think  fit)  in  addition  to  such  imprisonment." 

By  s.  4,  hard  labor  and  solitary  confinement  may  be  awarded  in  cases 
of  imprisonment,  but  by  the  7  Wm.  4  and  1  Vict.  c.  90,  s.  5,  no  offender 
shall  be  kept  in  solitary  confinement  for  any  longer  period  than  one 
month  at  a  time,  or  than  three  months  in  the  space  of  one  year ;  see  ante, 
p.  348. 

Proof  of  the  lucri  eausa.]  Larceny  is  defined  by  Eyre^  B.,  to  be  "  the 
wrongful  taking  of  goods,  with  intent  to  spoil  the  owner  of  them,  lucri 
[  *5Era  ]  cauaa.'*  Pear's  case,  2  East,  P.  C.  685,  And  in  the  <^me 
manner  Mr.  Justice  Blackstone  says,  that  "  the  taking  must  be  felonious, 
that  is,  done  animo  furandi, or  as  the  civil  law  expresses  it, lucri  causa" 
4  Com.  232.  The  expression,  lucri  causa,  must  not,  as  it  seems,  be  un- 
derstood to  convey  any  further  meaning,  than  that  expressed  in  Mr.  East's 
definition,  '^  a  felonious  intent,  to  convert  the  goods  to  the  taker's  own 
use,  and  make  them  his  own  property,"  vide  supra.  It  is  not  necessary 
that  the  offender  should  contemplate  any  thing  in  the  nature  of  a  peeu- 

(1)  1  Wheeler's  C.  C.  166,  536.    3  Id.  511.  ' 
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Diary  advantage.  Thus,  in  the  following  case,  where  the  object  was  to 
destroy  the  property,  the  oiTence  was  still  held  to  be  larceny.  The  pris- 
oner, in  conjunction  with  the  wife  of  a  roan,  who  was  charged  with  steal- 
ing a  horse,  went  to  the  stable  of  the  owner,  took  the  horse  out,'  and 
backed  it  into  a  coal  pit.  It  was  objected  for  the  prisoner,  on  an  indict- 
ment for  stealing  the  horse,  timt  it  was  not  taken  animo  furandi,  and 
lucri  causa.  The  "prisoner^ being  convicted,  the  opinion  of  the  judges 
was  taken,  who  thought  the  conviction  right.  Six  of  the  judges  held  it 
not  to  be  essential  to  constitute  the  offence  of  larceny,  that  the  taking 
should  be  lucri  causa.  They  thought  that  a  taking  fraudulently,  with  an 
intent  wholly  to  deprive  the  owner  of  the  property  was  sufficient ;  but 
some  of  the  six  thought,  that  in  this  case  the  object  of  protecting  the  par- 
ty charged  with  stealing  the  horse  might  be  deemed  a  benefit,  or  lucri 
causa.  Two  of  the  judges  held  the  conviction  wrong.  Cabbage's  case, 
Russ.  and  Ry.  292  (a).  Upon  this  case  it  is  observed  in  the  report  of 
the  criminal  law  commissioners,  (p.  17,)  that  where  the  removal  is  merely 
nominal,  and  the  motive  is  that  of  injury  to  the  owner,  and  not  of  benefit 
to  the  taker,  the  offence  is  scarcely  distinguishable  from  that  of  malicious 
niisebief. 

In  the  following  case,  the  lucri  causa  appears  not  to  have  been  con- 
sidered as  a  necessary  ingredient  of  larceny.  The  prisoners  were  charged 
with  stealing  a  quantity  of  beans.  They  were  servants  of  the  prosecutor, 
and  took  care  of  bis  horses,  for  which  the  prosecutor  made  an  allowance 
of  beans.  The  prisoners  had  entered  the  granary  by  a  false  key,  and  car- 
ried away  a  quantity  of  the  beans  which  they  gave  to  the  prosecutor's 
horses.  Baylejf^  J.,  had  directed  an  acquittal  in  a  similar  case  ;  but  Ab- 
batty  J.,  being  informed  that  several  judges  had,  under  the  same  circum- 
Blanoes,  held  the  offence  to  be  larceny,  reserved  the  point.  Eleven  of 
the  judges  having  met,  eight  were  of  opinion  that  it  was  felony ;  that  the 
purpose  to  which  the  prisoners  intended  to  apply  the  beans  did  not  vary 
the  case*  It  was,-  however,  alleged  by  some  of  the  judges,  that  the  addi- 
tional quantity  of  beans  would  diminish  the  work  of  the  men  who  had  to 
look  after  the  horsea,  so  that  the  master  not  only  lost  the  beans,  or  had 
them  applied  to  the  injury  of  his  horses,  but  the  men's  labor  was  lessened, 
80  that  the  lucri  causa,  to  give  themselves  ease,  was  an  ingredient  in  the 
case.  Three  of  the  judges  thought  it  no  felony.  Morht's  case,  Russ. 
and  Ry.  307  (6). 

But  it  has  been  held  by  Lord  Abihger,  C.  B.,  that  where  a  person  from 
idle  curiosity,  either  personal  or  political,  opens  a  letter,  addressed  to 
another  person,  and  keeps  it,  this  is  no  larceny,  even  ^though .  [  *534  ] 
part  of  his  object  may  be  to  prevent  the  letter  from  reaching  its  destina- 
tion.    Godfrey's  case,  8  C.  and  P.  563  (c). 

The  rule  with  regard  to  the  ltu:ri  causa  is  stated  by  the  criminal  law 
coDunissiooers  in  the  following  terms :  "  The  ulterior  motive  by  which  the 
taker  is  influenced  in  depriving  the  owner  of  his  property  altogether, 
whether  it  be  to  benefit  himself  or  another,  or  to  injure  any  one  by  the 
taking,  ia  immaterial."     1st  Rep.  p.  17. 

Proof  of  the  taking.]  The  following  is  the  definition  of  a  felonious 
taking  given  by  the  criminal  law  commissioners.     The  taking  and  carry- 

(•)  1  Eng.  C.  C.  292.    (h)  Id.  307.    (c)  Eng.  Com.  L.  Rep.  zxxiv.  525. 
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ing  away  are  felonious,  where  the  goods  are  taken  against  the  will  of  the 
owner,  either  in  his  absence,  or  in  a  clandeMine  manner,  or  where  posses* 
sion  is  obtained  either  by  force  or  surprise,  or  by  any  trick,  device,  or 
fraudulent  expedient,  the  owner  not  voluntarily  parting  with  his  entire 
interest  in  the  goods,  and  where  the  taker  intends  in  any  such  case  fraudu- 
lently to  deprive  the  owner  of  his  entire  interest  in  the  property  against 
his  will.     1st  Rep.  p.  16. 

Where  goods  are  once  taken  with  a  felonious  intent,  the  offence  cannot 
be  purged  by  a  restoration  of  them  to  the  owner.  Thus,  the  prisoner 
having  robbed  the  prosecutor  of  a  purse,  returned  it  to  him  again,  saying, 
if  you  value  the  purse  take  it,  and  give  me  the  contents,  but  befot^  the 
[NtHsecutor  could  do  this  the  prisoner  was  apprehended  ;  the  offence  was 
held  to  be  complete  by  the  first  taking.     Peat's  case,  2  East,  P.  C.  557. 

Proof  of  the  taking — what  manttal  taking  is  required.]  In  order  to 
constitute  the  offence  of  larceny,  there  must  be  an  actual  taking,  or  sever- 
ance of  the  thing,  from  the  possession  of  the  owner,  for  as  every  larceny  in- 
cladea  a  trespass,  if  the  party  be  not  guilty  of  a  trespass  in  taking  the 
goods,  he  cannot  be  guilty  of  a  felony  in  carrying  them  away.  Still, 
though  there  must  be  a  taking,  in  fact,  from  the  actual  or  constructive 
possession  of  the  owner,  yet  it  need  not  be  by  the  very  hand  of  the.  party 
accused.  For  if  he  fraudulently  procure  another,  who  is  himself  innocent 
of  any  felonious  intent,  to  take  the  goods  for  hini,  it  will  he  the  same  as 
if  he  had  taken  them  himself ;  as  if  one  procure  an  infant,  within  the  ^ge 
of  discretion,  to  steal  the  goods  for  him,  or  if,  by  fraud  or  perjury,  he  get 
possession  of  the  goods  by  legal  process  without  tUle.  2  East;  P.  G.  555 ; 
2  Russell,  95. 

The  least  removing  of  the  thing  taken,  from  the  place  where  it  was  be- 
fore, though  it  is  not  quite  carried  off,  is  a  sufficient  taking  and  carrying  away 
to  constitute  larceny  (1)  ;  and  upon  this  ground  a  guest,  who  had  taken 
the  sheetfr  from  his  bed  with  an  intent  to  steal  them,  and  carried  them 
into  the  hall  where  he  was  apprehended,  was  adjudged  guiky  of  lar- 
ceny. Hawk.  P.  C.  b.  1,  c*  35,  s.  25 ;  3  Inst.  108 ;  2  East,  P.  C.  555  ; 
t  Leach,  323.  So  where  a  person  takes  a  horse  in  a  close>  with  intent  to 
steal  him,  and  is  apprehended  before  he  can  get  him  out  of  the  close.  3 
Inst.  109 ;  see  further  as  to  Cattle,  William's  case,  1  Moody,  C.  C.  107  (a), 
[  ^535  J  stated  poa/.  The  ^prisoner  got  into  a  wagon,  and  taking  a  par- 
cel of  goods  which  lay  in  the  forepart,  had  removed  it  to  near  the  tail  of 
the  wagen,.  when  he  was  apprehended.  The  twelve  judges  Were  iitiani'^ 
mously  of  opinion  that,  as  the.  prisoner  had  removed  the  piroperty  from 
the  spot  where  it  was  originally  placed,  with  an  intent  to  steal,  it  vras  a 
sufl^cient  taking  and  carrying  away  to  constitute  the  offence  (2).  Cos- 
let's  case,  I  Leach,  236 ;  2  East,  P.  C.  556:  But  where  the  prisoner  had 
set  up  a  parcel  containing  linen ^  which,  was  lying  lengthways  in  a  wagon, 
oir  dne  end,  for  the  greater  convenience  of  taking  the  linen  out,  and  eiit 
the  wrapper  all  the  way  down  for  that  purpose,  but  was  apprehended 
befoFe  he  had  taken  any  thing,  all  the  judges  agreed  that  this  was  no  lar- 
ceny, although  the  intention  to  steal  wastnanifbst.     For  a  carrying  away-, 

—  -  -    -  -  -  ■■  -  —     —  -  ■  --  ■  ■ 

(1)  Cue  of  Scott  &  al.,  5  Roffen'  Ree.  169. 
(3)  State  V.  Wilson,  1  Coze,  Ul., 
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10  order  to  constitute  felony,  must  be  a  removal  of  the  goods  from  the 
place  where  they  were,  and  the  felon  roust,  for  the  instant  at  least,  have 
the  entire  and  absolute  possession  of  them.  Cherry's  case,  2  East,  P.  C. 
556;  1  Leach,  036,  (n.)  The  following  case,  though  nearly  resembling 
the  latter,  is  distinguished  by  the  circumstance  that  every  part  of  the 
property  was  removed.  The  prisoner  sitting  on  a  coach-box,  took  hold 
of  the  upper  part  of  a  bag  which  was  in  the  front  boot,  and  lifted  it  up 
from  the  bottom  of  the  boot  on  which  it  rested.  He  handed  the  upper 
part  of  the  bag  to  a  person  who  stood  beside  the  wheel,  and  both  holding 
it  endeavored  to  pull  it  out,  but  were  prevented  by  the  guard.  The 
prisoner  being  found  guilty,  the  judges,  on  a  case  reserved,  were  of  opin- 
ion that  the  conviction  was  right,  thinking  that  there  was  a  complete 
aspartavU  of  the  bag.  Walsh's  case,  1  Moody,  C.  C.  14  (a).  The 
prisoner  was  indicted  for  robbing  the  prosecutrix  of  a  diamond  ear-ring. 
It  appeared  that  as  she  was  coming  out  of  the  opera-house,  the  prisoner 
snatched  at  her  ear-ring,  and  tore  it  from  her  car,  which  bled,  and  she 
was  much  hurt.  The  ear-ring  fell  into  her  b^ir,  where  it  was  found  od 
her  return  home.  On  a  case  reserj(ed,  the  judges  were  of  opinion  that 
this. was  a  sufficient  taking  to  constitute  robbery  ;  it  being  in  the  posses* 
Bion  of  the  prisoner  for  a  moment,  separated  from  the  owner^s  person; 
was  sufficient,  though  he  could  not  retain  it,  but  probably  lost  it  agaia 
the  same  instant  that  it  was  taken.  Lapier's  case,  2  EaM,  P.  C.  557 ;  1 
Leach,  320. 

There  must,  however,  be  a  possession  by  the  party  charged,  however 
temporary.  The  prisoner  stopped  the  prosecutor  as  he  was  carrying  a 
feather  bed  on  his  shoulders,  and  told  him  to  lay  it  down,  or  he  would 
■boot  him.  The  prosecutor  laid  the  bed  down,  but  before  the  prisoner 
could  take  it  up,  be  was  apprehended.  The  judges  were  of  opinion  that 
the  ofience  was  not  completed.     Farrel!s  case,  2  East,  P.  C.  557. 

There  must  be  a  severance  of  the  goods  from  the  possession  of  the 
owner.  The  prisoner  took  a  purse  out  of  the  pocket  of  the  owner,  but 
the  purse  being  tied  to  a  bunch  of  keys,  and  tlie  keys  remaining  in  bis 
pockot,  and  the  .party  being  apprehended  while  they  remained  in  his 
pocket.  It  was  held  no  larceny,  on  the  ground  that  the  owner  still  remained 
io  possession  of  his  purse,  and  that  *there  was  no  asportavii.  [  *536  ] 
Wilkinson^s  case^  1  Hale,  P.  C.  508.  So  where  goods  in  a  shop  were 
tied  to  a  string,  which  was  fastened  to  one  end  of  the  bottom  counter, 
and  the  prisoner  took  up  the  goods  and  carried  them  towards  the  door 
as  far  as  the  string  would,  permit,  and  Was  then  stopped.  Eyre,  B.,  ruled 
that  there  was  no  severance,  and  consequently  no  felony  ( i).  Anon,  cited 
in  Cherry's  case,  2  East,  P.  C.  556;  I  Leach,  321,  (n.) 

Proof  of  thefdonioua  intent  in  the  taking — goods  obtained  by  f alee 
prooeee  of  law,]  Where  the  possession  of  goods  is  obtained  from  the 
owner  by  means  of  the  fraudulent  abuse  of  legal  process,  the  offence  will 
amount  to  larceny.  Thus  it  is  laid  down  by  Lord  Hate,  that*  if  A.  has  a 
design  to  steal  the  horse  of  B.  and  enters  a  plaint  of  replevin  in  the 
Sheriff's  Court  for  the  horse,  and  gets  him  delivered  to  him  and  rides  him 
away,  this  is  a  taking  and  stealing,  because  done  in  fraudem  legia.     So 

(1)  Pbilipi'  cue,  4  Rogen'  Rae.  117. 

(«)  2  Eng  C.  C.  L4. 
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ivhere  A.  having  a  mind  privately  to  get  the  goods  of  B.  into  his  posses- 
sion, brings  an  ejectment  and  obtains  judgment  against  the  casual  ejector, 
and  thereby  gets  into  possession,  and  takes  the  goods^  if  it  be  done  animo 
furandi,  it  is  larceny.  1  Hale,  P.  C.  507  ;  2  East,  P.  C.  660 ;  2  Russell, 
130. 

Proof  of  the  felonious  intent  in  the  taking — mistake.]  The  proof 
that  the  goods  were  taken  with  a  felonious  intent  may  be  rebutted,  by 
showing  that  the  party  charged  with  the  larceny  took  them  by  mistake. 
Thus  if  the  sheep  of  A.  stray  from  his  flock  into  that  of  B.,  and  the 
latter  by  mistake  drives  them  with  his  own  flock,  or  shears  them,  that  is 
not  felony ;  but  if  he  knows  the  sheep  to  be  another's,  and  marks  them 
with  his  own  mark,  that  would  be  evidence  of  a  felony.  1  Hale,  P.  C. 
507.  So  if  he  appear  desirous  of  concealing  the  property,  or  of  prevent- 
ing the  inspection  of  it  by  the  owner,  or  by  any  other  who  might  make 
the  discovery,  or  if,  being  asked,  he  deny  the  having  them,  although  the 
knowledge  be  proved  ;  these  likewise  are  circumstances  tending  to  show 
the  felonious  intent.     2  East,  P.  C.  661. 

Proof  of  the  felonious  intent  in  the  taking — goods  taken  by  trespass.] 
Although  the  party  may  wrongfully  take  the  goods,  yet,  unless  he  intended 
to  assume  the  property  in  them,  and  to  convert  them  to  his  own  use,  it 
will  amount  to  a  trespass  only,  and  not  to  a  felony.    Thus  if  A.  leaves 
his  harrow  in  the  field,  and  B.  having  land  in  the  same  field  uses  the  har- 
row, and  having  done  so  returns  it  to  its  place,  or  informs  the  owner,  this 
is  only  a  trespass.     1  Hale,  P.  C.  509.     In  the  same  manner  if  A.  takes 
away  the  goods  of  B.,  openly  before  him  or  other  persons,  this  carries 
with  it  evidence  only  of  a  trespass.     Ibid.     So  of   a  servant  riding 
his  master's  horse  upon  his  own  business.     Ibid.     The  two  prisoners 
were  charged  with  stealing  two  horses.     It  appeared  that  they  went  in 
the  night  to  an  inn  kept  by  the  prosecutor,  and  took  a  horse  and  mare 
from  his  stable,  &nd  rode  about  thirty-three  miles  to  a  place,  where  they 
[  *537  ]  left  them  in  the  care  of  the  ostler,  stating  that  they  ^should 
return.     They  were  apprehended  the  same  day,  about  fourteen  miles  from 
the  place.     The  jury  found  the  prisoners  guilty,  but  added  that  they  were 
of  opinion  they  merely  meant  to  ride  the  horses  to  this  place,  and  to  leave 
them  there  ;  but  that   they  had  no  intention  either  of  returning  them,  or 
making  any  further  use  of  them.     The  judges,  upon  this  finding,  {GrosSy 
J.,  diss,  and  Lord  Alvanley  not  giving  any  express  opinion,)  held  it  to  be 
a  trespass  only,  and  no  larceny.     They  said  there  was  no  intent  in  the 
prisoners  to  change  the  property,  or  to  make  it  their  own,  but  only  to  use 
it  for  a  special  purpose,  that  is,  to  save  their  labor  in  traveling.    The 
judges  agreed  that  it  was  a  question  for  the  jury,  and  that  if  they  had 
found  the  prisoners  guilty  generally  upon  this  evidence,  the  verdict  could 
not  have  been  questioned.     Philipp's  case,  2  East,  P.  C.  662.     So  where, 
upon  an  indictment  for  stealing  a  horse,  two  saddles,  &c.,  it  appeared 
that  the  prisoner  got  into  the  prosecutor's  stables,  and  took  away  the  horse 
and  the.other  articles  all  together  ;  but  that  when  he  had  got  to  some  dis- 
tance, he  turned  the  horse  loose,  and  proceeded  on  foot,  and  attempted  to 
sell  the  saddles ;  OarroWf  B.,  led  it  to  the  jury  to  say,  whether  the  pris- 
oner had  any  intention  of  stealing  the  horse ;  for  that  if  he  intended  to 
steal  the  other  articles,  and  only  used  the  horse  as  a  mode  of  carrying 
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off  the  other  plunder  more  conveniently,  and,  as  it  were,  borrowed  the 
horse- for  the  purpose,  he  would  not,  in  point  of  law,  be  guilty  of  larceny. 
Crump's  case,  1  C.  and  P.  658  (a).  Upon  the  same  principle  the  follow- 
ing case  was  decided.  The  prisoner  was  indicted  for  stealing  a  straw 
bonnet.  It  appeared  that  he  entered  the  house  where  the  bonnet  wan, 
through  a  window  which  had  been  left  open,  and  took  the  bonnet,  which 
belonged  to  a  young  girl  whom  he  had  seduced,  and  carried  it  to  a  hay- 
mow of  his  own,  where  he  and  the  girl  had  been  twice  before.  The  jury 
thought  that  the  prisoner's  intent  was  to  induce  the  girl  to  go  again  to  the 
hay-mow,  but  that  he  did  not  mean  to  deprive  her  of  the  bonnet.  On  a 
case  reserved,  the  judges  held  that  this  taking  was  not  felonious.  Dickin- 
son's case,  Russ.  and  Ky.  420  (b). 

The  prosecutor  met  the  prisoner,  whom  he  knew  to  be  a  poacher,  and 
seized  him.  The  prisoner  getting  free,  wrested  a  gun  from  the  hands  of 
the  prosecutor,  and  ran  away  with  it.  It  was  proved  that  the  next  day 
the  prisoner  said  he  would  sell  the  gun,  and  it  was  never  found.  Vaug- 
*  han,  B.,  told  the  jury,  upon  the  trial  of  the  prisoner  for  stealing  the  gun, 
that  he  might  imagine  that  the  prosecutor  would  use  the  gun  so  as  to  en- 
danger his  life,  and  if  so,  his  taking  it  under  that  impression  would  not 
be  felony ;  but  if  he  took  it,  intending  at  the  time  to  dispose  of  it,  it 
would  be  felony.  Holloway's  case,  5  C.  and  P.  524  (c).  See  Knight's 
case,  2  East,  P.  C.  510.  Anon.  Matth.  Dig.  C.  L.'^d  :  cited  post.  See 
Van  Muyen's  case,  Russ.  and  Ry.  118(d);  and  the  observations  of  the 
Criminal  Law  Commissioners,  1st  Rep.  17,  18. 

Proof  of  the  felonious  intent  in  the  taking — goods  taken  under  a 
fair  claim  of  right.]  If  there  be  any  fair  claim  of  property  or  right  in 
*the  prisoner,  or  if  he  be  brought  into  doubt  at  all,  the  court  [  *53S  ] 
will  direct  an  acquittal.  2  East,  P.  C.  659.  Thus  where  the  owner  of 
land  talies  a  horse  damage  ieasant,  or  a  lord  seizes  it  as  an  estray,  though 
perhaps  without  title,  yet  these  circumstances  explain  the  intent,  and  show 
that  it  was  not  felonious ;  but  these  facts  may  be  rebutted,  as,  by  showing 
that  the  horse  was  marked,  in  order  to  disguise  him.  1  Hale,  P.  C.  506, 
507 ;  2  East,  P.  C.  659.  After  a  seizure  of  uncustomed  goods,  several 
persons  broke,  at  night,  into  the  house  where  they  were  deposited,  with 
intent  to  retake  them  for  the  benefit  of  the  former  owner ;  and  it  was  held 
that  this  design  rebutted  the  presumption  of  a  felonious  intent.  Knight's 
case,  2  East,  P.  C.  510, 659,  stated  ante,  p.  328. 

Whether  the  taking  of  corn  by  gleaners  is  to  be  considered  as  a  tres- 
pass only,  or  whether  it  is  to  be  regarded  as  a  felony,  must  depend  upon 
the  circumstances  of  the  particular  case.  In  some  places,  a  custom,  au- 
thorizing the  practice  of  gleaning,  is  said  to  exist ;  in  others,  it  is  sanc- 
tioned by  the  permission  of  the  tenant  of  the  land  ;  and  even  where  no 
right  whatever  exists,  yet  if  the  pariy  carry  away  the  corn  under  a  mis- 
taken idea  of  right,  the  act  would  not  amount  to  larceny,  the  felonious  in- 
lent  being  absent.  A  conviction,  however,  is  said  to  have  taken  place  at 
the  Old  Bailey,  upon  an  indictment  for  the  exercise  of  this  supposed  right ; 
but  the  circumstances  of  the  case  are  not  stated.     Woodfall,  Landl...and 

(a)  Eng.  Com.  L.  Rep.  zi.  516.    (h)  I  Eng.  C.  C.  420.    (e)  Eng.  Com.  L.  lUp.  xziv. 

438.     (rf)  1  Eng.  C.  C.  118. 
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Ten.  342,  (ed.   1814,)  2  Russell,  99.     See  Price's  case,  4  Burr.  1995,  1 
H.  B1.61. 

Proof  of  the  felonious  intent  tn  the  taking — goods  procured  by 
finding.]  The  law  respecting  the  converting  of  goods  found,  to  the 
finder's  own  use,  depends  upon  the  question  of  felonious  intention.  "  If," 
says  Lord  Hale,  "  A.  finds  the  purse  of  B.  in  the  highway,  and  takes  and 
carries  it  away,  and  the  case  has  all  the  circumstances  that  prove  it  to  be 
done  animo  furandi,  as  denying  or  secreting  it,  yet  it  is  not  felony."  1 
Hale,  P.  C.  206.  But,  he  adds,  where  a  man's  goods  are  in  such  a  place, 
where  ordinarily  they  are  or  may  be  lawfully  placed,  and  a  person  takes  them 
animo  furandiy  it  is  felony,  and  the  pretence  of  finding  must  not  excuse. 
Id.  The  distinction,  therefore,  appears  to  b6,  that  where  the  goods  are 
found  in  such  a  situation  that  the  owner  may  be  presumed  to  have  aban- 
doned the  property  in  them,  the  converting  of  them  ^^\]\  not  be  a  larceny  ; 
but  if,  from  circumstances,  the  finder  must  infer  that  there  has  been  no 
fiu^h  abandonment,  it  will  be  felony  to  convert  them  without  making  due 
inquiry  as  to  the  owner.  Thus  it  is  said  by  Lord  Hale,  that  if  a  man 
hides  a  purse  of  money  in  his  corn-mow,  and  his  servant,  finding  it,  takes 
part  of  it:  if,  by  circumstances,  it  appear  that  lie  knew  his  master  laid  it 
there,  it  is  felony ;  but  then  the  circumstances  must  be  pregnant,  other- 
wise it  may  be  reasonably  interpreted  to  be  a  bare  finding,  being  an  un- 
usual place  for  such  a  depositum,     1  Hale,  P.  C.  507. 

In  the  following  cases,  although  in  strictness,  the  goods  were  acquired 
[  •539  ]  by  finding,  yet  the  converting  of  them  was  held  to  be  *larcenyL 
A  gentleman  left  a  trunk  in  a  hackney  coach,  and  the  coachman,  tak- 
ing it,  converted  it  to  his  own  use,  this  was  held  to  be  larceny  ;  for 
the  coachman  must  have  known  where  he  took  the  gentleman  up, 
and  where  he  set  him  down,  and  ought  to  Imve  restored  his  trunk  to  him. 
Lamb's  case,  2  East,  P.  C.  664.  In  a  similar  case,  where  a  box  had  been 
left  in  a  coach,  and  was  found  at  the  house  of  a  Jew,  where  the  coach- 
man had  uncorded  it,  and  taken  out  several  articles,  some  of  which  were 
missing  ;  the  coachman  being  indicted  for  larceny,  the  judge  directed  the 
jury  that,  if  they  thought  that  the  prisoner  had  detained  the  box  merely  in 
the  hope  that  a  reward  would  be  offered  for  it,  and  that  he  meant  then  to 
return  it  to  the  owner,  they  ought  to  acquit  him;  but  if  they  thought  that 
he  had  uncorded  the  box  not  merely  from  curiosity,  but  with  an  intention 
to  embezzle  any  part  of  its  contents,  and  that  he  had  actually  taken  any  of 
the  goods  mentioned  in  the  indictment,  it  would  be  matter  of  legal  con* 
sideration,  whether  a  person  so  guilty  should  not  be  reached  as  a  felon. 
The  jury  having  found  the  prisoner  guilty  ;  upon  a  case  reserved,  the  ver- 
dict Was  approved  of  by  the  judges.  Wynne's  case,  1  Leach,  413;  2 
East,  P.  C.  664,  697 ;  and  see  Sears's  case,  1  Leach,  415,  (n.)  The 
prosecutor,  having  had  his  hat  knocked  oflT  in  a  quarrel  with  a  third  per- 
son, the  prisoner  picked  it  up,  and  carried  it  home.  Being  indicted  for 
larceny,  Parky  J.,  said,  "  If  a  person  picks  up  a  thing  and  knows  that  he 
can  immediately  find  the  owner,  but,  instead  of  restoring  it  to  the  owner, 
converts  it  to  his  own  use,  this  is  felony"  (1).  Pope's  case,  6  C.  and  P. 
346(0). 

(1)  Bute  V.  Weston,  9  Conn.  527.  People  v.  M'Gowen,  17  Wend.  460.  Contra,  People 
«»  AliderMn,  14  Johns.  2M.  See  Penn.  v.  Bec<rmb  &  al.,  Addis.  386.  Tyler  v.  People,  1  Bree. 
237,    Porter  v.  Stete,  Martin  &  Terg.  226.    State  v.  Jenkins,  2  Tyler,  379. 

(a)  £ng.  Com.  L.  Rep.  zxv.  346. 
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A  pocket-book,  containing  bank-notes,  was  foiind  by  the  prisoner  in 
the  highway,  and  converted  by  him  to  his  own  use  ;  upon  which  Law- 
rence, J.,  observed,  that  if  the  party  finding  property  in  such  manner 
knows  the  owner  of  it,  or  if  there  be  any  mark  upon  it,  by  which  the 
owner  can  be  ascertained,  and  the  party  instead  of  restoring  it,  converts  it 
to  his  own  use,  such  converting  will  constitute  a  felonious  taking.  Anon. 
3  Russell,  102.  And  in  a  similar  case,  Gibbs,  C.  J.,  stated  to  the  jury 
that  it  was  the  duty,  of  every  man,  who  found  the  property  of  another,  to 
use  all  diligence  tp  find  the  owner,  and  not  to  conceal  the  property, 
(which  was  actually  stealing  it,)  and  appropriate  it  to  his  own  use.  James'b 
case,  2  Russell,  102. 

The  doctrine  relating  to  the  finding  of  property  was  much  discussed  in 
a  case  which  arose  in  the  Court  of  Chancery.  Ann  Cartwright  died  pos- 
sessed of  a  bureau,  in-a  secret  part  of  which  she  had  concealed  900  guineas. 
After  her  death,  Richard  Cartwright,  her  representative,  lent  the  bureau 
to  his  brother  Henry,  who  took  it  to  the  East  Indies,  and  brought  it  back 
without  the  contents  being  discovered.  It  was  then  sold  to  a  person 
named  Dick,  for  three  guineas,  who  delivered  it  to  one  Green,  a  carpenter 
to  repair  it«  Green  employed  a  person  named  Hillingworth,  who  discov- 
ered the  money.  He  only  received  a  guinea  for  his  trouble,  and  the  guineas 
were  secreted  by  Green,  by  his  wife,  and  one  Mrs.  Sharpe.  Cartwright 
hereupon  filed  his  bill  against  Mr.  and  Mrs.  Green,  and  Mrs.  Sharpe ; 
in  which  bill  Dick  joined,  not  claiming  the  money  on  *his  own  [  *540  J 
account.  The  defendants  demurred  to  the  bill,  on  the  ground  that  an 
answer  to  the  discovery  sought  might  subject  them  to  criminal  punish- 
ment* Lord  Eldon,  after  taking  tixne  to  look  into  the  cases,  and  consult 
the  judges,  said,  ^'  J  have  looked  into  the  books,  and  talked  with  som^e  of 
the  judges  and  others,  and  I  have  not  found  any  one  person  to  doubt  that 
this  is  a  felony.  To  constitute  felony,  there  must  of  course  be  a  felonious 
taking;  breach  of  trust  will  not  do.  But,  from  all  the  cases  in  Hawkins, 
there  is  no  doubt  (hat  this  bureau,  being  delivered  to  Green  for  no  other 
purpose  ttmn  to  repair,  if  he  broke  open  any  part  which  it  was  not  neces- 
sary to  touch  for  the  purpose  of  repair,  with  an  intention  to  take  and  ap- 
propriate to  his  own  use  what  he  should  find^  that  is  a  felonious  taking 
within  the  principle  of  all  the  modern  cases,  as  not  being  warranted  by 
the  purpose  for  which  it  was  delivered.  If  a  pocket-book  containing  bank- 
notes, were  found  inXhe  pocket  of  u  coat  sent  to  be  mended,  and  the  tai- 
lor took  the  pocket-book  out  of  the  pocket,  and  the  notes  out  of  the 
pocket-book,  there  is  not  the  least  doubt  that  it  is  a  felony.  So  if  a 
pocket-book  was  left  in  a  hackney-coach^  if  ten  people  were  in  the  coach 
ill  the  course  of  the  day,  and  the  coachman  did  not  know  to  which  of  them 
it  belonged,  he  acquired  it  by  finding,  certainly,  but  not  being  intrusted 
with  it  for  the  purpose  of  opening  it,  this  is  felony  according  to  the  modern 
cases.  There  is  a  vast  number  of  other  cases,  and  those  with  whom  I 
have  conversed  upon  this  point,  who  are  of  very  high  authority,  have  no 
doubt  upon  it."     Cartwright  v.  Green,  8  Ves.  435 ;  2  Leach,  952. 

Evidence  to  show  that  the  finder  endeavored  to  discover  the  true  owner, 
and  kept  the  goods  till  it  might  be  reasonably  supposed  that  he  could  not 
be  found  ;  or  that  b^  made  known  his  aequisitton  so  that  he  might  make 
himself  responsible  for  the  value,  in  case  he  should  be  called  upon  by  the 
owner,  are  circumstances  to  rebut  the  presumption  of  a  felonious  taking 
and  conversion.  2  East,  P.  C.  665.  "  The  intention  of  a  person  taking 
property  by  finding  will  be  felonious  or  not,  according  as  his  conduct^  in 
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omitting  to  use  due  diligence  to  discover  the  owner,  or  in  concealing  the 
property,  or  in  other  circumstances,  shows  that,  in  the  taking,  he  had  or 
had  not  a  design  to  deprive  the  owner  altogether  of  his  property."  Ist 
Rep.  Crim.  Law  Com.  p.  18. 

Where  a  servant,  indicted  for  stealing  bank  notes  the  property  of  her 
master,  in  his  dwelling-house,  set  up  in  her  defence  that  she  found  them 
10  the  passage,  and  not  knowing  to  whom  they  belonged,  kept  them  to  see 
if  they  were  advertised  ;  Park,  J.,  held  that  she  ought  to  have  inquired  of 
her  master,  whether  they  were  his  or  not,  and  that  not  having  done  so, 
but  having  taken  them  away  from  the  house,  she  was  guilty  of  larceny. 
Kerr's  case,  8  C.  and  P.  176  (a). 


Proof  of  the  felonious  intent  in  the  taking — goods  taken  by  v}\fi 
or  by  wife  and  a  stranger,]  If  a  wife  take  goods  of  which  the  husband  is 
the  joint  or  sole  owner,  the  taking  is  not  larceny,  because  they  are  in  law 
[*'541  ]  but  one  person,  and  the  wife  has  a  kind  of  interest  in  ^'the  goods. 
Hawk.  P.  C.  b.  1,  c.  33,  s.  19.  Therefore,  where  the  wife  of  a  member 
of  a  friendly  society,  stole  money  belonging  to  the  society,  lodged  in  a 
box  in  her  husband's  custody,  under  the  lock  of  the  stewards  of  the  soci* 
ety,  it  was  held  by  the  judges  not  to  be  a  larceny.  Willis's  case,  1  Moody, 
C.  C.  375  (&). 

Whether  where  a  stranger  and  the  wife  jointly  steal  the  husband's 
property,  it  is  larceny  in  the  stranger,  has  been  the  subject  of  contradid* 
tory  decisions.  In  Clark's  case,  O.  B.  1818,  1  Moody,  C.  C.  376  (c), 
(n.)  it  appeared  that  the  prosecutor's  wife  had  assisted  in  carrying  off  the 
goods,  and  had  continued  to  cohabit  with  the  prisoner.  On  objection, 
the  court  ruled,  that  no  person  could  be  convicted  of  a  felony  in  stealing 
goods  when  they  came  into  his  possession  by  the  delivery  of  the  prosecu- 
tor's wife.  But  in  a  subsequent  case,  referred  to  the  opinion  of  the 
judges,  it  was  held  that  where  the  wife  and  a  stranger  steal  the  goods  of 
the  husband,  the  stranger  is  guilty  of  larceny  (1).  Tolfree's  case,  1 
Moody,  C.  C.  243  (d). 

Proof  of  the  taking — with  reference  to  the  possession  of  the  goods.] 
It  has  been  already  stated,  {ante,  p.  534,)  that  in  order  to  constitute  lar- 
ceny, there  must  be  such  a  taking  of  the  goods,  as  would,  without  the 
fel6nious  intent,  amount  to  a  trespass.  Therefore,  if  the  party  obtain 
possession  of  the  goods  lawfully,  as  upon  a  trust,  for  or  on  account  of  the 
owner,  by  which  he  acquires  a  kind  of  special  property  in  them,  he  can- 
not afterwards  be  guilty  of  felony  in  converting  them  to  his  own  use, 
unless  by  some  new  and  distinct  act  of  taking,  as  by  severing  part  of  the 
goods  from  the  rest  with  intent  to  convert  them  to  his  own  use,  he  there- 
by determine  the  privity  of  the  bailment  and  the  special  property  con- 
ferred upon  him,  in  which  case  he  is  as  much  guilty  of  a  trespass  against 
the  virtual  possession  of  the  owner,  by  such  second  taking,  as  if  the  act 
had  been  done  by  a  mere  strsnger.    2  East,  P.  C.  554.     Vide  post. 

Proof  of  the  taking — trith  rtference  to  the  possessum-^-original  tak- 
ing not  fdonious.]     In  cases,  therefore,  where  the  original  taking  of  the 

(1)  People  V.  Schuyler,  6  Cowen,  572. 
(c)  Eng.  Com.  L.  Rep.  zzzit.  341.    (6)  2  Eng.  C.  C.  375.    (c)  Id.  876.    (iQ  Id.  243. 
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goods  is  not  animo  furandiy  a  subsequent  conversion  of  them  to  the 
party's  own  use  will  not  constitute  larceny.  Upon  an  indictment  for 
stealing,  it  appeared  that  the  prosecutor's  shop  (containing  the  articles 
mentioned  in  the  indictment)  being  on  fire,  his  neighbors  assisted  him  in 
removing  his  goods  for  their  security.  The  prisoner  probably  cemoved 
all  the  articles  which  she  was  charged  with  stealing,  when  the  prosecu- 
tor's other  neighbors  were  thus  employed.  She  removed  some  of  the 
articles  in  the  presence  of  the  prosecutor,  and  under  his  observation, 
though  not  by  his  desire.  Upon  the  proscutor  applying  to  her  next  morn* 
ing,  she  denied  that  she  had  any  of  the  things  belonging  to  him,  but  they 
were  found  concealed  in  her  house.  The  jury  found  her  guilty,  but  said, 
that  in  their  opinion  when  she  first  took  the  goods  from  the  shop,  she  had 
no  evil  intention,  but  that  such  evil  intention  came  upon  her  afterwards; 
and  upon  reference  to  the  judges,  they  "i^all  held  the  conviction  [  *542  ] 
wrong,  for  if  the  original  taking  were  not  with  intent  to  steal,  the  subse- 
quent conversion  was  no  felony,  but  a  breach  of  tiust.  Leigh's  case,  2 
East,  P.  C.  694  ;   I  Leach,  411,  (n.) 

So  where  a  letter  containing  a  bill  of  exchange  was  by  mistake  deliver- 
ed to  another  person  of  the  same  name  as  the  person  to  whom  it  was  address- 
ed, and  the  person  to  whom  it  was  so  delivered,  converted  the  bill  of 
exchange  to  his  own  use,  being  convicted  of  larceny  for  this  act,  a  case 
was  reserved  for  the  opinion  of  the  juc^cs,  who  held  the  conviction 
wrong,  on  the  ground  that  it  did  not  appear  that  the  prisoner  had  any 
ammus  furandiy  when  he  first  received  the  letter ;  and  a  pardon  was 
recommended.  Mucklow's  case,  1  Moody,  C.  C.  160  (a).  See  1st  Rep. 
Crim.  Law  Com.  17. 

Proof  of  the  taking — uMh  reference  to  the  poesession-'-original  tak-^ ' 
ing  not  felonious — baUeea.]  The  cases  which  most  usually  occur,  illustra- 
tive of  this  doctrine,  are  those  where  goods  have  been  delivered  into  the 
hands  of  a  bailee  for  a  special  purpose,  who  thereby  acquires  a  right  to  the 
possession,  and  who,  if  he  converts  them  while  in  his  possession  as  bailee, 
to  his  own  use,  even  animo  furandiy  as  he  is  not  guilty  of  a  trespass,  is  not 
guilty  of  larceny  by  that  act.  Thus  if  goods  are  delivered  to  a  carrier  to 
be  conveyed,  and  he  steals  them  on  the  journey,  it  is  no  felony.  1  Hale, 
P.  C.  504.  So  where  a  man  delivered  his  watch  to  the  prisoner  to  .be 
repaired,  who  instead  of  repairing  it  sold  it,  this  was  ruled  by  Vaughan^ 
B.,  to  be  no  felony.  Levy's  case,  4  C.  and  P.  241  (6).  So  where  the 
prosecutor  had  delivered  a  horse  to  the  prisoner,  to  be  agisted  at  1^.  6d. 
per  week,  and  the  latter,  after  keeping  the  animal  for  one  week,  for  which 
he  received  payment,  sold  it  in  the  course  of  the  second  week ;  the  pris- 
oner having  been  convicted  of  larceny,  the  judges  held  the  conviction 
wrong.     Charles  Smith's  case,  1  Moo.  C.  C.  474  (c). 

The  captain  of  a  vessel  having  a  number  of  casks  of  butter  belonging 
to  the  prosecutor  to  carry  on  board  his  vessel,  and  having  occasion  to  pay 
a  debt  contracted  by  him  at  a  port  in  course  of  his  voyage,  gave  an  order 
to  his  mate  to  deliver  thirteen  casks  of  the  butter  to  his  creditor,  and  the 
casks  were  delivered  accordingly.  Being  indicted  for  larceny,  Graham, 
B.,  before  whom  he  was  tried,  thought  that  the  severance  of  a  part  of  the 


•  (a)  2  Eng.  C.  C.  ]60.    (b)  Eng.  Com.  L.  Rep.  xix.  3G5.    (c)  2  ^ng.  C.  C.  474. 
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casks  from  the  rest,  and  the  formed  design  of  doing  so,  took  the  case  out 
of  the  authorities  cited,  (1  Hale,  P.  C.  504 ;  2  East,  P.  C.  693,)  if  they 
could  be  considered  as  applying  to  the  case,  and  the  prisoner  was  coih 
victed ;  but  upon  a  case  reserved,  the  judges  were  of  opinion  that  it  was 
not  larceny,  and  that  the  conviction  was  wrong.  Madox's  case,  Russ. 
and  Ry.  9*2  (a).  So  where  the  prosecutor  sent  three  trusses  of  hay  con- 
signed to  a  third  person  by  the  pHsoner's  cart,  and  the  prisoner  took  away 
one  of  the  trussos  which  was  found  in  his  possession,  but  not  broken  up; 
Parke,  J.,  held  this  to  be  no  larceny,  the  truss  not  being  broken  up. 
Pralley's  case,  5  C.  and  P.  533  (6). 

Where  goods  were  delivered  by  the  prosecutor  to  the  prisoners^ 
[  *543  ]  *(who  were  not  carriers,  and  only  employed  by  him  on  that  oc- 
casion) to  be  conveyed  by  them,  but  they  were  to  be  paid  for  carrjFiiig 
■  them,  and  instead  of  taking  them  to  the  place  directed,  they  stole  the 
goods,  but  without  opening  any  of  the  packages,  it  vCas  ruled  by  Patieaon^ 
J.,  to  be  no  felony.     Fletcher's  case,  4  jC.  and  P.  545(c). 

It  is  said  by  Lord  Hale,  that  if  A.  delivers  the  key  of  his  chamber  to 
B.9  who  unlocks  the  chamber,  and  takes  the  goods  of  A,  animo  furandi^ 
this  is  felony,  because  the  goods  were  not  delivered  to  him,  but  taken  by 
him.  1  HhIc,  P.  C.  505.  Upon  this  passage  Mr.  East  remarks,  that  if 
the  key  be  delivered  for  the  pur()ose  of  intrusting  the  party  with  the  care 
of  the  goods,  it  is  as  much  a  delivery  of  the  goods  themselves^  as  if  each 
arttcio  had  been  put  by  the  owner  into  the  hands  of  the  party.  And 
then,  although  the  taking  of  such  goods  out  of  the  room  with  a  fiiiudo- 
lent  intent  .to  convert  theni,  might  still  be  felony,  yet  it  would  be  so  on 
another  ground,  liecause  by  the  act  of  taking  the  goods  with  -such  intent 
out  of  the  room,  where  they  were  intended  to  remain  for  safe  cus- 
tody, the  privity  of  contract  would  be  determined  in  the  same  manner 
as  if  th^y  had  been  delivered  in  a  box,  and  taken  out  of  it  afterwarde. 
2  East,  P.  C.  665.  It  may  be  doubted,  however,-  whether  the  construc- 
tion put  upon  the  case  by  Mr.  East,  is  not  carrying  the  doctrine  as  to  the 
determination  of  the  special  property  further  than  the  decided,  cases  war- 
rant. 

In  these  cases  it  is  always  a  question  for  the  jury,  whether,  when  tho 
goods  were  taken,  the  prisoner  had  a  felonious  intent,  for  if  he  had,  tb^ 
Ikct  will  amount  to  larceny.  The  prosecutor  hired  the  prisoner  at  Bristol 
to  drive  fifty  sheep  for  him  to  Bradford.  The  prisoner  never  took  the 
sheep  to  Bradford,  but  sold  ten  of  them  on  the  way.  .  The  jury  found - 
the  prisoner  guilty,  saying,  they  were  of  opinion  that  at  the  time  he  re-. 
ceived'the  sheep,  he  intended  to  convert  them  to  his  own  use,  and  not  to 
driye  them  to  Bradford..  On  a  case  reserved,  the  judges  were  unani- 
mously of  opinion,  that  the  conviction  was  right.  Stock's  case,  1  Moody, 
C.C.  87(d).  See  M'Namee's  case,  Id.  388,  po«(,  p.  546.  See  also 
Goodbody's  case,  an/e,  p.  394. 

Proof  of  the  taking — with  refitence  to  the  poesesaion^^original 
taking  not  felonious — baUeee — determination  of  the  bailment.]  Upon 
the  principle  that  it-is  not  felony  in  a  bailee  to  convert  to  his  own  use  the 
goods  bailed  to  him,  a  nice  distinction  ha8j)een  grafted,  which  seems,  says 
Mr.  East,  to  stand  more  upon   positive  law,  which  cannot  now  be  ques* 

(«)  1  £iig.  0.  .C.  93.    (b)  Eng.  Com.  L.  R.  xsiv.  443.    (e)  Id.  xiz.  5|9.    (d)  2  £ng.  C.  C.  87. 
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tinned,  than  upon  sound  reasoning.  2  East,  P.  C.  695 ;  but  see  Mr. 
Starkte's  observations,  2  Evid.  448,  (n.)  2d  ed.  The  distinction  is  thus 
stated  by  Lord  Hale.  If  a  man  delivers  goods  to  a  carrier  to  carry  to 
Dover,  and  he  carries  them  away,  it  is  no  felony,  but  if  the  carrier  have  a 
bale  or  trunk  with  goods  in  it  delivered  to  him,  and  he  breaks  the  bale  or 
trunk,  and  carries  away  the  goods  animo  furandi,  or  if  he  carries  the 
whole  pack  to  the  place  appointed,  and  then  carries  it  away  animo  fa- 
randi^  it  is  a  felonious  taking  (1).  fiut  that  must  be  intended  where 
*be  carries  them  to  the  place,  and  delivers  or  lays  them  down,  [  *'544  ] 
for  then  his  possession  by  the  first  delivery  is  determined,  and  the  taking 
afterwards  is  a  new  taking.  I  Hale,  P.  C^  504,  505. 
•  This  distinction  has  been  recognized  and  acted  upon  in  numerous  casef, 
DOt  only  of  carriers  and  other  bailees,  where  the  bailment  has  been  deter- 
mined by  breaking  bulk,  &c.,  but  likewise  in  the  case  of  other  persons, 
having  a  special  property,  where  the  contract  conferring  the  special 
property  has  been  terminated  by  the  tortious  act  of  the  party.  A  farmer 
sent  forty  bags  of  wheat  to  the  prisoner,  who  was-  a  warehouseman,  for 
aafe  custody.  The  prisoner  took  eight  of  the  bags,  and  shooting  the 
wheat  out  on  the  floor,  mixed  it  with  four  bags  of  inferior  wheat,  and  sold 
the  whole  twelve  for  his  own  benefit.  He  replaced  the  wheat  thus  taken 
from  the  prosecutor  with  inferior  wheat  of  his  own.  It  did  not  appear 
that  there  was  any  severing  of  part  of  the  wheat  in  any  one  bag,  from 
the  residue  of  the  wheat  in  the  same  bag.  The  prisoner  t)eing  convicted 
of  larceny,  the  judges  were  unanimously  of  opinion  that  the  conviction 
was  right,  that  the  taking  of  the  whole  of  the  wheat  put  of  any  one  bag, 
was  no  less  a  larceny  than  if  the  prisoner  had  severed  a  part  from  the 
residue  of  the  wheat  in  the  same  bag,  and  had  taken  only  that  part,  leav- 
ing the  remainder  of  the  wheat  in  the  same  bag.  Brazier's  case,  Russ. 
and  Ry.  337  (a)  (2). 

In  order,  therefore,  to  establish  a  larceny  of  goods  which  have  been 
bailed,  some  act  determining  the  bailment  must  be  proved.  A  woman 
intrusted  a  porter  to  carry  a  bundle  for  her  to  Wapping,  and  went  with 
him.  In  going  to  the  place,  the  porter  ran  away  with  the  bundte, 
which  was  lost.  Being  indicted  for  felony,  HoUy  C.  J.,  told  the  jury, 
that  if  they  thought  the  porter  opened  the  bundle  and  took  out  the  goods, 
it  was  felony :  and  he  thought  the  fact  as  above  stated^  was  evidence  of  it. 
Anon.  2  East,  P.  C.  697  ;  1  Leach,  415,  (n.)  Upon  this  case  Mr.  East 
observes,  with  submission  to  so  high  an  authority,  it  may  fairly  be  doubted, 
whether  there  were  sufficient  evidence  before  the  jury  on  this  statement, 
to  warrant  them  in  finding  that  the  porter  opened  the  bundle  and  took 
oat  the  goods.  A  different  ground  for  the  determination,  he  continues, 
is  suggested  in  another  MS.  (2  MS.  Sum.  233,)  viz.  that  all  the  circum- 
stances of  the  case  showed  that  the  porter  took  the  bundle  at  the  first, 
with  an  intent  to  steal  it.     2  East,  P.  C.  697. 

Where  A.  asked  the  prisoner,  who  was  not  her  servant,  but  only  a 
casual  acquaintance,  to  put  a  letter  in  the  post,  telling  her  it  contained 
money,  and  the  prisoner  broke  the  seal  and  abstracted  the  money  before 
she  put  it  in  the  post ;  Mtrehause^  C.  S.,  after  consulting  Gaieke^  J., 

(1)  CommoBwealth  v.  Brown,  4  Mass.  560. 
(S)  Comm.  V.  James,  1  Pick.  375. 


(fl)  1  Eng.  C.  C.  337. 
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held  that  she  was  guilty  of  larceny.    Mary  tones'  case^  7  C.  and  P. 
151  (a). 

The  prisoner,  who  was  the  owner  of  a  boat,  was  employed  by  the  prose- 
cutor, the  captain  of  a  ship,  to  carry  a  number  of  wooden  staves  ashore 
in  his  boat.  The  prosecutor's  men  were  put  into  the  boat,  but  were 
under  the  control  of  the  prisoner,  who  did  not  deliver  all  the  staves,  tmt 
f  *'545  ]  took  one  of  them  away  to  the  house  of  bis  *mothen  Pattescnj 
J.,  held  that  this  was  a  bailment,  and  not  a  charge,  the  prosecutor's  ser- 
vant being  under  the  prisoner's  control,  and  that  a  mere  non«deIivery  of 
tiie  staves  would  not  have  been  a  larceny  ;  but  that  if  the  prisoner  sepa- 
rated one  of  the  staves  from  the  rest,  and  carried  it  to  a  place. different 
from  that  of  its  destination,  with  intent  to  appropriate  it  to  his  own  use, 
that  was  equivalent  to  a  breaking  of  bulk,  and  would  be  sufficient  to  con* 
stitute  a  larceny.  The  learned  judge  left  it  to  the  jury  to  say,  whether 
the  prisoner  removed  the  stave  to  his  mother's  with  intent  to  convert  it 
to  his  own  use.  The  prisoner  was  acquitted.  Howell's  case^  7  C^  and 
P.  325  (5).  •     - 

It  seems  to  have  been  the  opinion  of  Kdynge,  (pp.  81,  82,)  that  the 
ground  for  holding  that  the  opening  of  a  packet  or  bale  by  a  carrier,  or 
other  bailee,  and  a  subsequent  conversion,  shall  constitute  felony,  was  be* 
cause  that  act  declares  that  his  intent  originally  was  not  to  take  the  goods 
upon  the  agreement  and  contract  of  the  party,  but  only  with  a  design  of 
stealing  them.  There  may,  says  Mr.  East,  observing  upon  this  passage, 
be  evidence  of  such  a  previous  intent,  sufficient  to  warrant  such  a  cohclii* 
sion  in  point  of  fact,  and  whether  the  particular  evidence  in  that  case  were 
of  such  a  nature,  does  not  appear;  but  if  the  inference  may  bC' drawn 
from  the  mere  fact  of  the  carrier's  embezzling  the  goods,  there  is  an  end 
of  the  distinction  at  once  as  to  the  case  of  breaking  the  package  and 
taking  out  the  goods.  For  if  the  taking;  of  part  of  the  goods  out  of  the 
package  be  evidence  of  the  carrier's  having  originally  intended  to  take 
the  goods,  not  upon  the  agreement,  but  with  intent  to  steal  them,  a  for^ 
Hori,  the  taking  of  the  whole  package  of  goods,  whether  broken  or  not, 
and  converting  it,  must  be  evidence  of  such  an  intent ;  and  so,  indeed, 
Kdynge  himself  admits  (1).     2  Ea^t,  P.  C.  697. 

Although  a  contrary  opinion  appears  to  have  been  formerly  entertained 
(see  Charlewood's  case,  1  Leach,  409;  2  East,  P.  C.  689,  posty  654,)  yet 
it  is  now  settled,  that  when  the  owner  parts  with  the  possession  of  goods 
for  a  special  purpose,  and  the  bailee,  when  that  purpose  is  executed,  ne* 
gleets  to  return,  and  afterwards  disposes  of  them,  if  such  bailee  bad  not 
a  felonious  intention  when  he  originally  took  .the  goods,  the  subsequent 
withholding  and  disposing  of  them  will  not  constitute  a  new  felonioiw 
taking,  nor  make  him  guilty  of  felony  (2).  Banks's  case,  Russ.  and  Ry« 
441  (c) ;  2  Russell,  132 ;  see  1st  Rep,  Crim.  Law  Com.  p.  25. 

Proof  qf  the  taking^^ivith  reference  to  the  possession  qf  the  goah 
^-^-i^ases  of  servants,]  Where  a  person  has  the  bare  charge  or  custody 
of  goods,  the  legal  possession  of  such  goods  remains  in  the  owner,  and 

(1)  Wheie  a  letter  is  given  to  deliver  to  another,  breaking  it  open  and  taking  out  money .ia 
larceny.    Cheudle  v.  Buell,  6  Oliio,  67. 

(2)  See  State  v.  White,  2  Tyler,  352. 

(a)  £ng.  Com.  L.  Rep.  xxxi.  474.    (6)  Id.  zxzii.  587.    (e)  1  £ng.  C.  C,  441. 
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larceny  may  be  cammitted  by  the  person  having  such  a  bare  possession  or 
custody.  He  that  has  the  care  of  another's  goods,  says  Lord  Hale,  has 
not  the  possession  of  them,  and  therefore  may,  by  his  felonious  embez- 
zling of  them,  be  guilty  of  felony  ;  as  the  butler  who  has  the  charge  of 
hit  master's  f>late,  the  shepherd  who  has  the  charge  of  his  master's^ heep ; 
and  so  it  is  of  an  apprentice  *that  feloniously  embezzles  his  mas-  [  *546  ] 
ter's  goods.  1  Hale,  506 ;  2  East,  P.  C.  554.  So  where  a  carter  goes 
away  with  his  roaster's  cart(l).  Robinson's  case,  2  East,  P.  C.  565. 
The  prisoner  was  a  drover,  and  had  been  employed  by  the  prosecutor  as 
such,  oif  and  on,  for  nearly  five  years.  Being  employed  by  him  to  drive 
a  number  of  sheep  to  a  fair,  he  sold  several  of  them,  and  applied  the 
money  to  his  own  purposes.  Being  indicted  for  larceny  he  was  found 
guilty  ;  but  the  jury  also  found  that  he  did  not  intend  to  steal  the  sheep 
at  the  time  he  took  them  into  his  possession.  On  a  case  reserved,  all  the 
judges  who  met  were  of  opinion,  that  as  the  owner  parted  with  the  qus* 
tody  only,  and  not  with  the  possession,  the  prisoner's  possession  was  the 
owner's  and  that  the  conviction  was  right.  M'Namee's  case,  1  Moody, 
C.  C.  368  (a)  ;  and  see  Stock's  case,  Id.  87  (6).  The  prisoner  was  em- 
ployed by  the  prosecutor  as  his  foreman  and  book-keeper,  but  did  not  live 
in  his  hoQse.  The  prosecutor  delivered  a  bill  of  exchange  to  him,  with 
ordera  to  take  it  to  the  post,  that  it  might  be  transmitted  to  London. 
The  prisoner  got  cash  for  the  bill,  with  which  he  absconded.  It  was  ob^ 
jecled  that  by  the  delivery  the  prosecutor  had  parted  with  the  possession 
of  the  bill,  and  the  case  was  resembled  to  that  of  a  carrier  intrusted  with 
goods ;  but  the  judges  held  it  larceny,  on  the  principle  that  the  possession 
still  remained  in  the  master.  Paradice's  case,  2  East,  P.  C.  565,  cited  1 
Leach,  523,  524.  The  prisoner  was  employed  as  a  porter  by  the  prose- 
cutor, who  delivered  to  him  a  parcel  to  carry  to  a  customer.  While 
carrying  it  he  met  two  men,  who  persuaded  him  to  dispose  of  the  goods, 
which'  he  did,  taking  them  out  of  the  parcel  and  receiving  part  of  the 
money.  All  the  judges  held  this  to  be  larceny,  as  the  possession  still 
remained  in  the  master.  Bass's  case,  2  East,  P.  C.  566 ;  i  Leach,  251, 
523. 

So  where  the  prosecutor  delivered  to  his  servant  a  sum  of  money  to 
carry  to  a  person,  who  was  to  give  him  a  bill  for  it,  and  the  servant  ap- 
propriated it  to  his  own  use,  the  judges  were  of  opinion  that  this  was  not 
a  mere  breach  of  trust,  but  a  felony.  Lavender's  case,  1793-,  /ii;tce  am- 
ndered  by  the  judges^  2  East,  P.  C.  566 ;  2  Russ.  201.  And  where  the 
servant  of  the  prosecutor  went  to  her  master's  wife,  and  told  her  she  was 
acquainted  with  a  person  who  could  give  her  ten  guineas'  worth  of  silver, 
and.  the  prosecutor's  wife  gave  her  ten  guineas  for  that  purpose,  which  she 
rnn  away  with,  she  was  found  guilty  of  the  larceny.  Atkinson's  case,  1 
Leach,  302.  (n.) ;  2  Russ.  201.  So  where  the  clerk  of  a  banker  told  a 
customer  of  the  house  that  he  had  paid  in  money  to  his  account,  and 
thereby  induced  the  customer  to  give  him  a  check  to  the  amount,  for 
which  the  prisoner  took  bank-notes  out  of  the  drawer,  and  afterwards 
made  fictitious  entries  in  the  books  to  prevent  a  discovery  of  the  transact 

(1)  U.  Statn  V.  Clew,  4  Wash.  C.  O.  Rep.  700.    State  v.  Self,  1  Bar,  842.    Comm.  v. 
Brown,  4  Mass.  580.    Dame  v.  Baldwin,  8  Mast.  518.     M'Clarifl'  case,  3  Rogen'  Rec.  154. 

(a)  2  Eng.  C.  C.  368.     (h)  W-  87. 
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tion ;  it  was  held,  on  a  citse  reserved  for  the  opinion  of  the  judges,  that 
this  was  a  felonious  taking  of  the  bank-notes  from  the  drawer,  and  not  ao 
obtaining  of  them  under  a  false  pretence.  Hammon's  case,  2  Leach, 
1083 ;  4  Taunt.  304 ;  Russ.  and  Ry.  221  (a) ;  2  Russ.  202.      . 

Wh#re  a  clerk  or  servant  takes  a  bill  of  exchange  belonging  to  his 
r  "^547  ]  ''^niaster,  gets  it  discounted,  and  converts  the  proceeds  to  his  own 
use,  this  is  a  larceny  of  the  bill,  though  the  clerk  have  authority  to  dis* 
count  bills.  In  a  case  of  this  kind  it  was  contended,  on  behalf  of  the 
prisoner,  that  the  bill  liaving  come  legally  into  his  possession,  like  any  other 
bill  of  the  prosecutor's,  over  which  he  had  a  disposing  power,  he  had  a 
right  to  receive,  though  not  to  convert  the  money  to  his  own  use,  which 
was,  however,  only  a  breach  of  trust.  But  Heathy  J.,  was  clearly  of  opin- 
ion that  it  was  felony,  the  bill  having  been  once  decidedly  in  the  posses- 
sion of  the  prosecutor,  by  the  clerk  who  got  it  accepted  putting  it  amongst 
the;,  other  bills,  in  the  prosecutor's  desk,  and  the  prisoner  having  feloniou»» 
ly  taken  it  away  out  of  that  possession.  Cbipchase's  case,  2  East,  P.  C. 
567  ;  2  Leach,  699  ;  2  Russell,  202. 

In  order  to  render  the  oSence  larceny,  where  the  property  is  takeo  by 
a  servant,  it  must  appear  that  the  goods  were  at  the  time  in  the  posses- 
sion of  the  master.  It  is  not,  however,  necessary  that  they  should  be  in 
his  adual  possession,  it  is  sufficient  if  he  has  a  constructive  possession,  or 
possession  in  law.  Therefore,  where  a  roan  purchases  goods,  and  sends 
his  servant  to  receive  them,  and  the  servant  carries  them  away,  it  is  larce- 
ny, for  the  property  carries  with  it  the  possession  in  law.  On  the  other 
hand,  unless  the  possession  of  the  goods  actual  or  constructive,  be  in  the 
prosecutor,  no  larceny  can  be  committed  upon  them  with  regard  to  him. 
This  distinction  is  very  material,  as  drawing  the  line  between  larceny  and 
embezzlement.  In  the  following  cases,  the  possession  was  decided  to  be 
in  the  prosecutor,  and  the  offence  to  be  larceny. 

The  prisoner  was  ordered  by  his  masters,  the  prosecutors,  to  go  with 
their  barge  to  one  Wilson,  a  corn-meter,  for  as  much  corn  as  the  barge 
would  carry,  and  which  was  to  be  brought  in  loose  bulk.  The  prisoner 
received  220  quarters  in  loose  bulk,  and  five  other  quarters,  which  he 
ordered  to  be  put  in  sacks  and  afterwards  embezzled.  The  question  re- 
served for  the  opinion  of  the  judges  was,  whether  this  was  felony,  the  oats 
never  having  been  in  the  possession  of  the  prosecutors,  or  whether  it  was 
not  like  the  case  of  a  servant  receiving  charge  of,  or  buying  a  thing  for  his 
master,  but  never  delivering  it ;  but  they  held  that  this  was  larceny  in  the 
servant,  for  it  was  a  taking  from  the  actual  possession  of  the  owner,  as 
much  as  if  the  oats  Iiad  been  in  his  granary.  Spears's  case,  2  East,  P.  C. 
568 ;  2  Leach,  826 ;  2  Russell,  J89.  In  a  similar  case,  where  the  pris- 
oner, a  servant  of  the  prosecutors,  came  alongside  a  vessel  in  which  there 
was  a  quantity  of  corn  which  had  been  purchased  by  the  prosecutors,  and 
procured  a  portion  to  be  put  into  sacks,  which  he  carried  away  and  sold, 
never  having  been  employed  to  sell  corn  by  his  masters  ;  on  a  case  re- 
served, the  judges  held  this  to  be  larceny.  The  property  of  tlie  prosecu- 
tors in  the  corn,  observes  Mr.  East,  was  complete  before  the  delivery 
to  the  prisoner,  and  after  the  purchase  of  it  in  the  vessel,  they  had  a  law- 
ful and  exclusive  possession  of  it  against  all  the  world,  but  the  owner  of 
the  vessel.     Abrahat's  case,  2  East,  P.  C.  569 ;    2  Leach,  824 ;  2  Rus- 

{a)  1  Eng.  C.  C.  321. 
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tell,  199.  So  where  a  servant  sent  to  fetch  away  goods  purchased 
^nd  lying  at  the  London  Docks,  purloined  them.  Harding's  [  *548  J 
case,  Russ.  and  Ry.  125  (o)  ;  2  Russell,  200. 

If  the  goods  are  not  in  the  actual  or  constructive  possession  of  the 
master  at  the  time  they  are  taken,  the  oflence  of  the  servant  in  taking 
tbem  will  be  embezzlement,  jand  not  larceny.  Therefore,  where  goods 
in  the  possession  of  a  third  person,  and  not  yet  delivered  over  to  the  mas- 
ter, are  delivered  to  the  servant,  who  appropriates  them  to  his  own  use, 
this  is  not  a  larceny,  for  the  time  of  the  larceny  must  be  referred  to  the 
period  of  the  receipt  of  the  goods  by  the  sen^ant,  at  which  time  there 
was  no  possession  in  the  master,  without  which  there  could  be  no  tres- 
pass, and  no  larceny.  Vide  ante,  (p.  534.^  If,  says  Mr.  East,  the 
master  had  no  otherwise  the  possession  of  the  goods  than  by  the  bare  re- 
ceipt of  his  servant,  upon  the  delivery  of  another  for  the  master's  use, 
and  the  servant  have  done  no  act  to  determine  his  original,  lawful,  and 
exclusive  possession,  as  by  depositing  the  goods  in  his  master's  house,  or 
the  like;  although  to  many  purposes,  and  as  against  third  persons,  this  is 
in  law  a  receipt  of  the  goods  by  the  master,  yet  it  has  been  ruled  other- 
wise in  respect  of  the  servant  himself,  upon  a  charge  of  larceny  at 
common  law,  in  converting  the  goods  to  his  own  use  ;  because  as  to  him, 
there  was  no  tortious  taking  in  the  first  instance,  and  consequently  no 
trespass,  as  there  is  where  a  servant  converts  to  his  own  use  property  in 
the  virtual  possession  of  his  master.     2  East,  P.  C.  568. 

The  prisoner,  a  cashier  at  the  Bank  of  England,  was  indicted  for  stealing 
certain  India  bonds,  laid  as  the  property  of  the  Bank  in  one  count,  and  in 
another,  of  a  person  unknown.  The  bonds  were  paid  into  the  Bank  by 
order  of  the  Court  of  Chancery,  and  according  to  the  course  of  business, 
ought  to  have  been  deposited  in  a  chest  in  the  cellars.  The  prisoner,  who 
received  them  from  the  Court  of  Chancery,  put  them  in  his  own  desk, 
and  afterwards  sold  them.  The  court  before  which  the  prisoner  was  tried, 
was  of  opinion,  that  this  was  not  felony  ;  that  the  possession  of  the  bonds 
was  always  in  the  prisoner,  and  that  the  Bank  had  no  possession  which 
was  not  his  possession,  until  the  bonds  were  deposited  in  the  cellars  as 
usual ;  and  one  of  the  judges  took  the  distinction  between  a  possession 
sufficient  to  maintain  a  civil  action,  and  a  possession  whereon  to  found  a 
criminal  prosecution.  Waite's  case,  2  East,  P.  C.  570.  Money  in  cash  and 
bank-notes,  was  paid  into  a  bank  to  a  clerk  there,  whose  duty  it  was  to  re- 
ceive and  give  discharges  for  money,  and  to  place  the  bank-notes  in  a  drawer ; 
he  gave  an  acknowledgment  for  the  sum  in  question,  but  kept  back  a  1001. 
bank-note,  and  never  put  it  in  the  drawer.  On  a  case  reserved,  some 
doubt  was  at  fi^t  entertained  amongst  the  judges,  but  at  last,  all  assembled 
agreed  that  t^is  was  no  felony,  inasmuch  as  the  note  was  never  in  the  pos- 
session of  the  bankers,  distinct  from  the  possession  of  the  prisoner,  though 
it  would  have  been  otherwise,  if  the  prisoner  had  deposited  it  in  the  drawer, 
and  had  afterwards  taken  it.  They  thought  that  this  was  not  to  be  distin- 
guished from  the  cases  of  Waite  [eupra^  and  Bull,  {post,  p.  549,)  which 
turned  on  this  consideration,  that  the  thing  *^was  not  taken  by  the  [  *549] 
prisoner  out  of  the  possession  of  the  owner,  and  here  it  was  delivered  into 
the  possession  of  the  prisoner.  They  said,  that  though  to  many  purposes 
the  note  was  in  the  possession  of  the  masters,  yet  it  was  also  in  the  actual 

(a)  1  £ng.  C.  C.  125. 
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possession  of  the  servant,  and  that  possession  not  to  be  impeached,  for  il 
was  a  lawful  one.  Eyre,  C.  J.,  also  observed,  tliat  the  cases  ran  into  one 
another  very  much,  and  were  hardly  to  be  distinguished ;  and  that  in 
Spears's  case,  the  corn  was  in  the  possession  of  the  master,  under  the 
care  of  the  servant.  Bazeley's  case,  2  East,  P.  C.  571  ;  2  Leach,  835  ; 
2  Russell,  205.  In  consequence  of  this  case,  the  statute  89  Geo.  3,  c.  85, 
(now  repealed  by  7  &  8  Geo.  4,  c.  29,)  against  embezzlements  by  clerks 
and  servants,  was  passed.  2  Leach,  849.  The  prosecutor  suspecting 
that  he  was  robbed  by  the  prisoner,  his  servant,  who  attended  the  shop, 
employed  a  customer  to  come  to  his  shop  on  pretence  of  purchasing,  and 
gave  him  some  marked  silver  of  his  own,  with  which  the  customer  came 
to  the  .shop  in  the  absence  of  the  owner,  and  bought  goods  of  the  prisoner. 
Soon  after  the  master  coming  in,  examined  the  till,  in  which  the  prisoner 
ought  to  have  deposited  the  money  when  received,  and  not  finding  it  there, 
procured  him  to  be  arrested,  and  on  search,  the  marked  money  was  found 
upon  him.  On  a  case  reserved,  the  judges  were  of  opinion  that  the  pria* 
oner  was  not  guilty  of  felony,  but  only  of  a  breach  of  trust,  the  money 
never  having  been  put  into  the  till ;  and,  therefore,  not  having  been  in  the 
possession  of  the  master,  as  against  the  defendant.  Bull's  case,  cited  in 
Btzeley's  case,  2  East,  B.  C.  572;  2  Leach,  841  ;  2  Russell,  204.  So 
where  a  servant  was  sent  by  his  master  to  get  change  for  a  51.  note,  which 
be  did,  saying  it  was  for  his  master,  but  never  returned,  being  convicted 
of  stealing  the  change,  the  judges,  on  a  case  reserved,  held  this  to  be  no 
larceny,  because  the  master  never  had  possession  of  the  change,  except  by 
the  hands  of  the  prisoner.  SuUen's  case,  L  Moody,  C.  C.  129(a).  So 
where  A.  owed  the  prosecutor  5Z.,  and  paid  it  to  the  prisoner,  who  was 
the  prosecutor's  servant,  supposing  him  authorized  to  receive  it,  which  he 
was  not,  and  the  prisoner  never  accounted  for  the  money  to  his  master  i 
AUersan,  B.,  held  that  this  was  neither  embezzlement  nor  larceny ;  Haw- 
tin's  case,  7  G.  and  P.  281  (6). 

The  punishment  of  larceny,  when  committed  by  clerks  and  servants,  is 
regulated  by  the  7  &  8  Geo.  4,  c.  29,  s.  46,  which  enacts  for  the  punish- 
ment of  depredations  committed  by  clerks  and  servants,  ^'  that  if  any 
clerk  or  servant  shall  steal  any  chattel,  money,  or  valuable  security,  be- 
k>nging  to,  or  in  the  possession  or  power  of  his  master,  every  such  offender 
being  convicted  thereof,  shall  be  liable,  at  the  discretion  of  the  Court,  to 
be  transported  beyond  the  seas  for  any  term  not  exceeding  fourteen  years, 
nor  less  than  seven  years,  or  to  be  imprisoned  for  any  term  not  exceeding 
three  years,  and  if  a  male,  to  be  once,  twice,  or  thrice  publicly  or  privately 
whipped,  (if  the  Court  shall  so  think  fit,)  in  addition  to  such  imprison- 
ment^" 

The  driver  of  a  glass  coach  hired  for  the  day  was  held  by  FattesoUy  J., 
{*550  ]  and  Gumey,  B.,  not  to  be  the  servant  of  the  party,  hiring  it,  *so 
as  to  hnng  him  within  the  foregoing  section.  Haydon's  case,  7  C.  and  P^ 
445  (c). 

As  to  hard  labor  and  solitary  confinement,  see  ante,  p.  532. 

Proitf  tif  the  taking — tcUh  reference  to  the  poaseseunir^^ca^es  of  lodg^ 
ore.]    It  was  for  some  time  considered  a  doubtful  point  whether  the  taking 

otfpode  by  a  lodger  was  larceny  at  common  law,  on  the  ground,  that  like 

■  ■■■■-  ■    ■      ■     *  .■.■■,.•—■ 
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a  bailee,  be  bad  the  possession  of  the  goods,  but  at  last  it  was  held,  that  it 
was  not  larceny.  Meere's  case,  1  Shower,  50 ;  2  Russell,  346.  Upoa 
this  decision  Mr.  East  observes,  that  if  it  clearly  appears  that  the  prisoner 
took  the  lodgings  with  the  intent  to  gain  a  better  opportunity  of  rifling 
them,  and  to  elude  the  law,  there  seems  to  be  no  reason  why  it  should 
not  be  felony  at  common  law.  2  East,  P.  C.  585.  To  remedy  this  state 
of  the  law,  the  statute  3  &  4  W.  &  M.  c.  9,  was  passed,  making  the  of-* 
fence  larceny. 

That  act  being  repealed  by  the  7  &  8  Geo.  4,  c.  27,  it  is  by  the  7  &;  8 
Geo.  4,  c.  29,  s.  45,  enacted,  for  the  punishment  of  depredations  commit* 
ted  by  tenants  and  lodgers,  "  that  if  any  person  shall  steal  any  chattel  or 
fixture  let  to  be  used  by  him  or  her,  in  or  with  any  house  or  lodgings 
whether  the  contract  shall  have  been  entered  into  by  him  or  her,  or  by  her 
husband,  or  by  any  person  on  behalf  of  him  or  her,  or  her  husband,  every 
such  offender  shall  be  guilty  of  felony,  and,  being  convicted  thereof,  shall 
be  liable  to  be  punished  in  the  same  manner  as  in  the  case  of  simple  lar- 
ceny ;  and  in  every  such  case  of  stealing  any  chattel,  it  shall  be  lawful  to 
prefer  an  indictment  in  the  common  form  as  for  larceny,  and  in  every  such 
case  of  stealing  any  fixture,  to  prefer  an  indictment  in  the  same  form  as 
if  the  offender  were  not  a  tenant  or  lodger,  and  in  either  case  to  lay  the 
property  in  the  owner  or  person  letting  to  hire." 

Under  the  repealed  statute,  it  was  held  that  where  the  whole  house^ 
ready  furnished,  was  let  to  the  prisoner,  it  was  not  a  case  ^thin  the  statute, 
which  was  meant  to  apply  to  cases  where  the  owner  had  a  possession,  and 
the  lodger  the  use.  Palmer's  case,  2  East,  P.  C.  586.  But  such  a  case 
is  within  the  provisions  of  the  new  statute,  which  applies  to  houses  and 
tenants.  Under  the  former  statute  also,  it  was  held  that  it  was  no  objec* 
tion  to  state  that  the  lodgings  were  let  by  the  wife  of  the  owner,  for  that 
the  contract  might  be  stated,  according  either  to  the  fact  or  the  legal 
operation  ;  and  it  seems  to  have  been  thought  unnecessary  to  state  by 
wham  the  lodgings  were  let,  and  that  if  there  was  a  mistake  in  the  name 
of  that  party,  the  allegation  might  be  rejected  as  surplusage.  Healey'a 
ease,  1  Moody,  C.  C.  1  (a). 

Proof  o/*  the  taking — with  reference  to  the  possession — stealing  frons 
lAeperaofi.]  The  stealing  from  the  person  without  violence,  or  putting  in 
fear,  war  provided  against  by  the  statute  43  Geo.  3,  c.  129,  s.  2,  (now  re- 
pealed ;)  by  which  it  was  enacted,  that  any  person  who  should  feloniously 
steal,  take,  and  carry  away  any  *money,  goods,  or  chattels,  from  [  *'55I  ) 
the  person  of  any  other,  whether  privily,  without  his  knowledge,  or  not, 
but  without  such  fear,  or  putting  in  fear,  as  is  sufficient  to  constitute  the 
crime  of  robbery,  should  be  liable,  &c. 

In  a  case  upon  this  statute,  it  was  held  that  the  indictment  need  not 
negative  the  force  or  fear,  and  that,  although  such  force  and  fear  did  in 
feet  exist,  the  prisoner  might  be  convicted  under  this  act»  Pearce's  case, 
RusB.  and  Ry.  174  (6),  2  Leach,  1046.  And  the  same  point  was  held 
in  a  subsequent  case.     Robinson's  case,  Russ.  and  Ry.  331  (c). 

The  above  statute  was  repealed  by  the  7  and  8  Geo.  4,  c.  in,  and  it 
was  enacted  by  the  T  and  8  Geo.  4,  c.  29,  s.  6,  that  if  any  person  should 
steal  any  such  property  \vix.  any  chattel,  money,  or  valuable  security,] 

(a)  2  Eng.  C.  C.  1.    (i)  1  Ibid.  174.    {e)  1  Ibid.  321. 
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from  the  person  of  another,  every  such  offender  should  be  guilty  of  felony, 
and,  being  convicted  thereof,  should  be  liable,  at  the  discretion  of  the 
court,  to  be  transported  beyond  the  seas  for  life,  or  for  any  term  not  less 
than  seven  years,  or  to  be  imprisoned  for  any  term  not  exceeding  four 
years,  and,  if  a  male,  to  be  once,  twice,  or  thrice  publicly  or  privately 
whipped,  (if  the  Court  should  so  think  fit,)  in  addition  to  such  imprison- 
ment 

By  the  7  Win.  4  and  1  Vict.  c.  87,  s.  1,  so  much  of  the  above  act  as 
is  hereinafter  referred  to,  and  so  much  of  the  same  act  as  relates  to  the 
punishment  of  principals  in  the  second  degree,  and  of  accessaries  before 
and  after  the  fact  respectively,  is  repealed,  except  as  to  oflfences  com- 
mitted before  or  upon  the  30th  of  September,  1837. 

By  8.  5,  "  whosoever  shall  steal  any  property  (which  word  by  s.  12, 
shall  denote  everything  included  under  the  words  '^  chattel,  money,  or 
valuable  security,"  used  in  the  7  and  8  Geo.  4,  c.  29,)  from  the  person  of 
another,  shall  be  liable,  at  the  discretion  of  the  court,  to  be  transported 
beyond  the  seas  for  any  term  not  exceeding  fifteen  years,  nor  less  than  tea 
years,  or  to  be  imprisoned  for  any  term  not  exceeding  three  years." 

For  s.  9,  relating  to  the  punishment  of  accessaries,  see  ante,  p.  207. 

By  8.  10,  "  where  any  person  shall  be  convicted  of  any  offences  pun- 
ishable under  this  act  for  which  imprisonment  may  be  awarded,  it  shall  be 
lawful  for  the  court  to  sentence  the  offender  to  be  imprisoned,  or  to  be 
imprisoned  and  kept  to  hard  labor,  in  the  common  gaol  or  house  of  cor- 
rection, and  also  to  direct  that  the  ofiender  shall  be  kept  in  solitary  con- 
finement for  any  portion  or  portions  of  such  imprisonment,  or  of  such 
imprisonment  with  hard  labor,  not  exceeding  one  month  at  any  one  time, 
and  not  exceeding  three  months  in  any  one  year,  as  to  the  court  in  its 
discretion  shall  seem  meet." 

To  support  a  prosecution  for  stealing  from  the  person,  the  prosecutor 
must  prove,  1,  the  taking,  2,  of  the  goods,  &c.,  and  3,  from  the  person. 
The  taking,  and  the  nature  of  the  goods  taken,  will  be  proved  as  in  other 
cases  of  larceny. 

f  *552  ]  *The  taking  from  the  person,  to  constitute  this  oflence,  may 
be  either  with  or  without  the  knowledge  of  the  owner ;  but  the  property 
must  be  completely  removed  from  the  person.  The  following  evidence 
was  held  not  to  be  suflicient.  The  prosecutor  said,  '^  I  felt  a  pressure  of 
two  persons,  one  on  each  side  of  me ;  I  had  secured  my  book  in  an  inside 
pocket  of  my  coat ;  I  felt  a  hand  between  my  coat  and  waistcoat,  I  was 
satisfied  that  the  prisoner  was  attempting  to  get  my  book  out.  The  other 
person  had  hold  of  my  right  arm,  and  I  forced  it  from  him,  and  thrust  it 
down  to  my  book  ;  in  doing  which,  I  brushed  the  prisoner's  hand  and  • 
arm.  The  book  was  just  lifted  out  of  my  pocket ;  it  returned  into  my 
pocket.  It  was  out,  how  far  I  cannot  tell ;  I  saw  a  slight  glance  of  a 
man's  hand  down  from  my  breast ;  I  secured  the  prisoner  after  a  severe 
struggle."  On  cross-examination,  the  prosecutor  ^aid^  ^'  I  am  satisfied 
the  book  was  drawn  from  my  pocket ;  it  was  an  inch  above  the  top  of 
the  pocket"  The  prisoner  being  convicted,  on  a  case  reserved,  six  of  the 
judges  thought  that  the  prisoner  was  not  rightly  convicted  of  stealing 
from  the  person^  because^  from  first  to  last,  the  book  remained  about  the 
person  of  the  prosecutor.  Four  of  their  lordships  were  of  a  contrary 
opinion;  but  the  judges  were  unanimously  of  opiuion  that  the  simple 
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larceay  was  complete.     Thompson's  case,  1  Moody,  C.  C.  78  (a).     Vide 
arUey  p.  534. 

As  to  what  is  a  stealing  in  a  clwelllng-liouse,  and  not  a  stealing  from 
the  person,  see  ante,  p.  388. 

Proof  of  the  taking — distinction  between  larceny  and  obtaining  goods, 
ifC,  by  false  pretences.]  Although  the  distinction  between  larceny  and 
the  obtaining  of  goods,  &c.  by  false  pretences,  is  not  so  material, 
since  the  statute  7  and  8  Geo.  4,  c.  29,  s.  53,  which  provides,  that  where 
a  person  is  indicted  for  the  misdemeanor,  and  it  appears  that  he  obtained 
the  property  in  such  a  manner  as  to  amount  to  larceny,  he  shall  not,  by 
reason  thereof,  be  acquitted,  see  ante,  p.  417,  yet  as  the  converse  is  not 
the  case,  it  is  material  to  inquire  what  circumstances  will  be  held  to  con- 
stitute the  respective  offences. 

As  the  character  of  the  transaction  depends  upon  the  intention  of  the 
parties,  that  intention  must  determine  the  nature  of  the  offence.  It  is  not 
however,  sufficient  to  show  simply  a  felonious  intent,  an  animus  furandi 
on  the  part  of  the  offender ;  although  such  would  seem  to  have  been  the 
opiDiOQ  of  Ashurst,  J.,  who  says,  ^'  Wherever  there  is  a  real  and  bona 
fide  contract  and  delivery,  and  afterwards  the  goods  are  converted  to  the 
party's  own  use,  that  is  not  felony.  But  if  there  be  no  real  and  bona  fide 
contract,  if  the  understanding  of  the  parties  be  not  the  same,  the  contract 
is  a  mere  pretence,  and  the  taking  is  a  taking  with  intent  to  commit  fel- 
ony." Pear's  case,  2  East,  P.  C.  688.  (n.)  It  will  be  seen,  however,  by 
the  cases  about  to  be  cited,  that  the  mere  intent  to  commit  felony,  or 
rather  fraudulently  to  appropriate  the  matter  in  question  to  the  party's 
own  use,  is  not  sufficient  to  render  the  taking  felonious,  where  the  owner, 
although  induced  by  the  false  representations  of  the  offender,  intends  to 
part  with  his  property  in  the  matter  delivered.  The  law  of  *Scot-  [  *553  ] 
land  is  the  same  as  our  own  on  this  point ;  and  the  principle  of  the  dis- 
tinction, between  larceny  and  false  pretences,  is  well  expressed  in  the  fol- 
lowing passage  from  a  writer  on  the  criminal  law  of  that  country.  "  Where 
^possession  is  obtained  by  such  false  representations  as  induce  the  owner  to 
sell  or  part  with  the  property,  the  crime  is  swindling.  But  a  variety  of 
cases  frequently  occur,  in  which  the  possession  is  obtained,  not  on  any 
contract  or  agreement  adequate  to  pass  the  property,  but  on  some  inferior 
title,  adequate  to  give  the  prisoner  the  right  of  interim  -custody.  The 
distinction  between  such  cases,  and  those  in  which  the  property  is  obtain- 
ed on  a  false  pretence,  lies  here, — that  in  the  one  cage,  the  proprietor  has 
agreed  to  transfer  the  property,  and  therefore  he  has  only  been  imposed 
upon  in  the  transaction ;  in  the  other,  he  has  never  agreed  to  part  with 
his  property,  and  therefore  the  subsequent  appropriation  is  theft."  Ali- 
son's Princ.  Crim.  Law  of  Scotl.  259. 

To  prevent  the  case  from  amounting  to  larceny,  the  delivery  of  the 
goods  must  be  by  some  person  having  authority,  by  such  delivery,  to  pass 
the  property.  Therefore,  where  the  prisoner  procured  a  parcel  from  the 
servant  of  a  carrier,  by  falsely  pretending  that  he  was  the  person  to  whom 
it  was  addressed,  and  being  indicted  for  larceny,  the  jury  found,  that 
when  the  prisoner  obtained  the  goods  he  knew  they  were  not  his  own 
property,  and  intended  to  steal  them  ;  the  judges,  on  a  case  reserved, 

'  «  l«  I  I  ■      ...         -     I  ■      ■    W—  ».-  ■  11  ■ 

(a)  8  Enf .  G.  C.  78. 
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held  that  the  conviction  of  the  prisoner  for  larceoy  was  right,  on  the 
ground  that  the  ownership  of  the  goods  was  not  parted  yeith,  the  carrier'A 
servant  having  no  authority  to  part  with  the  ownership  .to  the  prisoner^ 
and  the  taking  was  therefore  larceny.  Longstreeth's  case,  1  Moody,  C.  C, 
137  (a) ;  see  Jackson's  case,  Id.  119  (6)  ;  post,  564  ;  Wilkins's  case,  2 
East,  P.  C.  673  ;  post,  p.  558. 

Proof  of  the  taking — no  intent  to  part  tpith  property  by  the  pro$^ 
cutor — original  felonious  intent  on  the  part  of  the  prisoner — cases  of 
hiring  horses,  fyc, — larceny.]  In  the  following  case,  the  owner  of  this 
goods  having  no  intention  of  parting  with  the  property  in  them,  and  the 
offender  having,  at  the  time  of  obtaining  them,  the  animus  furandi,  the 
circumstances  were  held  to  constitute  a  (Jelony  (1).  The  prisoner  hired 
a  mare  for  a  day  from  the  prosecutor  in  London,  in  order  to  go  to  Sutton 
in  Surrey,  and  said  he  should  return  the  same  evening.  The  prisoner 
gave  the  prosecutor  a  false  reference.  On  the.  afternoon  of  the  day  on 
which  he  hired  the  mare,  the  prisoner  sold  her  in  Smithfield.  The  jury 
found  the  prisoner  guilty  of  stealing  the  mare,  and  a  case  was  reserved 
for  the  opinion  of  the  judges,  which  underwent  great  discussion*  Two 
of  their  lordships  thought,  that  as  the  mare  was  obtained  from  the  owner 
by  means  of  asserting  that  which  was  false,  viz.  that  the  prisoner  wanted 
to  go  a  journey  which  he  never  intended  to  take,  and  as  the  statutes  33 
Hen.  8,  and  30  Geo.  2,  had  made  the  offence  of  obtaining  goods  by  false 
tokens,  or  false  pretences,  punishable  as  a  misdemeanor  only,  Q,nd  the  33 
Hen.  8,  had  distinguished  the  case  of  obtaining  goods  by  false  tokens 
{  ^554  J  from  obtaining  goods  by  stealth,  they  were  ^bound  by  those  stat- 
utes to  say  that  the  prisoner's  offence  was  not  felony, .  A  majority  of  their 
lordships,  however,  held  that  this  case  did  not  come  within  the  statutes  33 
Hen.  8  and  30  Geo.  2,  relating  to  false  pretences,  which  were  not  intended 
to  mitigate  the  common  law,  or  to  make  that  a  less  offence  which  was  a 
greater  one  before.  They  held,  that  where  an  original  felonious  intent 
appeared,  those  statutes  did  not  apply.  They  said,  that  if  no  such  intent 
appeared,  if  the  means  mentioned  in  the  statutes  were  made  use  of,  the 
legislature  had  made  the  offender  answerable  criminally,  who  before,  by 
the  common  law  of  the  land,  was  only  answerable  civilly.  Pear's  case,  2 
East,  P.  C.  685  ;  t  Leach,  212.  It  will  be  observed,  that,  in  this  case, 
the  prosecutor  did  not  intend  to  part  with  the  property  in  the  horse,  and 
no  question  arose  upon  that  point. 

The  following  cas^,  under  similar  circumstances,  was  decided  the  same 
way.  The  prisoner,  a  post-boy,  applied  to  the  prosecutor,  a  livery  stable* 
keeper,  for  a  horse,  in  the  name  of  a  Mr*  Ely,  saying  that  there  was  e 
chaise  going  to  Barnet,  and  that  Mr.  Ely  wanted  a  horse  for  his  servant 
to  accompany  the  chaise,  and  return  with  it.  The  horse  was  delivered 
by  the  prosecutor's  servant  to  the  prisoner,  who  mounted  hiro,  and,  on 
leaving  the  yard,  said  he  was  going  no  further  than  Barnet.  He  only 
proceeded  a  short  way  on  the  road  to  Barnet,  and  on  the  same  d&y  sold 
the  horse  in  Goodman's-fields  for  a  guinea  and  a  half,  including  saddle 
and  bridle.     The   horse  was  much  injured,  and  appeared   to  have  been 

(1)  Where  a  pakTty,  fraudulently  and  with  intent  to  steal,  obtains  possession  of  a  chattel 
with  the  consent  and  by  the  delivery  of  the  owner,  under  pretence  of  borrowiofft  and  con- 
verts the  chattel  to  his  own  use,  he  is  guilty  of  larceny.  Starher  v.  CommonwealUi,  7  Leigh, 
758. 

(a)  2  Eng.  C,  C.  137.    {b)  Id.  119. 
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ridden  very  hard.  The  purchaser  sold  the  horse  for  2L  \5$.  The  court 
observed,  that  the  judges,  in  Pear's  case,  had  determined,  that  if  a  person, 
at  the  time  he  obtained  another's  property,  meant  to  convert  it  to  his  own 
use,  it  was  felony.  That  there  was  a  distinction,  however,  to  be  observed 
in  this  case,  though  it  was  so  nice  that  it  might  not  be  obvious  to  common 
understandings';  for  if  they  thought  that  tlie  prisoner,  at  the  time  of  hir- 
ing the  horse  for  the  purpose  of  going  to  Barnet,  really  intended  to  go 
there,  but,  finding  himself  in  possession  of  the  horse,  afterwards  deter- 
mined to  convert  it  to  his  ov^n  use,  instead  of  proceeding  to  the  place,  it 
vrould  not  amount  to  a  felonious  taking.  That  there  was  yet  another 
point  for  their  consideration  ;  for  though  the  prisoner  really  went  to  Bar- 
het,  yet,  being  obliged  by  the  contract  to  re-deliver  the  horse  to  the  owner 
on  his  return,  if  they  thought  that  he  did  perform  the  journey,  and  that  after 
his  return,  instead  of  re-delivering  it  to  the  owner,  converted  it  to  his  own 
use,  he  would  thereby  be  guilty  of  felony,  for  the  end  and  purpose  of  the 
journey  was  then  over.  The  juryfound  the  prisoner  guilty  on  the  first 
ground,  and  he  was  executed.  Charle wood's  case,  2  East,  P.  C.  689 ;  1 
Leach,  409. 

Major  Semple's  case  was  also  decided  upon  the  point  of  the  prisoner's 
intention.  Under  the  name  of  Major  Harrold,  he  had  been  in  the  habit 
of  hiring  carriages  from  the  prosecutor,  a  coach-maker,  and  on  the  1st  of 
Sept.  1786,  he  hired  the  chaise  in  question,  saying,  he  should  want  it  for 
three  weeks  or  a  month,  as  he  was  going  a  tour  round  the  north.  It  wa» 
agreed  that  he  should  pay  at  the  rate  of  5^.  a  day  during  that  time,  and 
a  price  of  fifty  guineas  was  ^talked  about,  in  case  he  should  [  *555  ] 
purchase  it  on  his  return  to  London,  which  was  suggested  by  the  prisoner, 
but  no  agreement  took  place  as  to  the  purchase.  A  few  days  afterwards 
the  prisoner  took  the  chaise  with  his  own  horses  from  London  to  Uxbridge, 
where  be  ordered  a  pair  of  horses,  went  to  Bulstrode',  returned  to  Ux- 
bridge, and  got  fresh  horses.  Where  he  afterwards  went  did  not  appear. 
He  was  apprehended  a  year  afterwards  on  another  charge.  Being  indict- 
ed for  stealing  the  chaise,  it  was  argued  for  him,  that  he  had  obtained  the 
chaise  under  a  contract,  which  was  not  proved  to  be  broken,  and  that  thi$ 
distinguished  it  from  Pear's  case,  (ante,  p.  553,)  and  Aide's  case,  (^poaty 
p.  557,)  that  the  chaise  was  hired  generally,  and  not  to  go  to  any  partic- 
ular place ;  that  he  had  therefore  a  legal  possession,  and  that  the  act  was 
a  tortious  conversion,  and  not  a  felony.  It  was  also  argued,  that  there 
was  no  evidence  of  a  tortious  conversion ;  for  non  constat,  that  the  pris- 
oner bad  disposed  of  the  chaise.  The  court,  however,  said,  that  it  was 
now  settled,  that  the  question  of  intention  was  for  the  jury,  and  if  they 
were  satisfied  that  the  original  taking  of  the  chaise  was  with  a  felonious 
intent,  and  the  hiring  a  mere  pretence,  to  give  efiect  to  that  design,  with- 
out intention  to  restore  or  pay  for  it,  it  would  fall  pecisely  within  Pear's 
caae,  and  the  other  decisions,  and  the  taking  would  amount  to  felony. 
For  if  the  owner  only  intended  to  give  the  prisoner  a  qualified  use  of  the 
chaise,  and  the  prisoner  had  no  intention  to  make  use  of  that  qualified 
possession,  but  to  convert  it  to  his  own  use,  he  did  not  take  it  upon  the 
contract,  and  therefore  did  not  obtain  the  lawful  possession  of  it ;  but  if 
there  were  a  bona  fide  hiring,  and  a  real  intention  of  returning  it,  at  the 
time,  the  subsequent  conversion  of  it  would  not  be  felony ;  for  by  the 
contract  and  ddivertfyihe  prisoner  would  have  obtained  the  lawful  poo* 
session  of  the  chaise,  and  his  subsequent  abuse  of  the  trust  would  not  be 
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felony.  The  court  also  held  that  there  was  sufficient  presumptive  evi- 
dence of  a  conversion,  and  the  prisoner  was  found  guilty.  Semple's  case, 
O.  B.  Cor.  Gould,  J.,  and  Adair,  Serj.,  Rec,  2  East,  R  C.  691 ;  I 
Leach,  420. 

It  will  be  observed,  ihat  in  this  case  the  judges  adverted  to  the  fact,  that 
tbe  prosecutor  only  intended  to  give  a  qualified  possession,  a  distinction 
which  will  be  afterwards  fully  noticed. 
y^  The  doctrine  at  the  conclusion  of  Charlewood's  case,  ante^  p.  554,  that 
if  the  prisoner  on  his  return  to  London,  instead  of  restoring  the  horse  to 
the  owner,  had  converted  it  to  his  own  use,  he  would  have  been  guilty  of 
a  fielony  (see  also  Tunnard's  case,  O.  B.,  1  Leach,  214  (n.)  has  been  since 
overruled.  The  prisoner  borrowed  a  horse,  under  pretence  of  carrying  a 
child  to  a  neighboring  surgeon.  Whether  he  carried  the  child  thither  did 
not  appear ;  but  the  day  following  he  took  the  horse  in  a  different  direc- 
tion and  sold  it.     The  prisoner  did  not  oflbr  the  horse  to  sale,  but  was 

.  applied  to  to  sell  it,  so  that  it  was  possible  that  he  might  have  had  no  fe- 
lonious intention  till  that  application -was  made.  The  jury  thought  that 
the  prisoner  had  no  felonious  intention  when  he  took  tlie  horse,  but  the 
learned  judge  thought,  that  as  it  had  been  borrowed  for  a  special  purpose, 
[  *556  ]  *and  that  purpose  was  over  when  the  prisoner  took  the  horse  to 
the  place  where  he  sold  it,  it  was  proper  to  submit  the  point  to  the  con- 
sideration of  the  judges,  who  after  consideration  were  of  opinion,  that  the 
doctrine  laid  down  on  the  subject  in  2  East,  P.  C.  690,  and  2  Russell, 

^  1089  and  1090  (1st  ed.,)  was  not  correct.  They  held,  that  if  the  priso- 
ner had  not  a  felonious  intention  when  he  originally  took  the  horse,  his 
subsequent  withholding  and  disposing  of  it,  did  not  constitute  a  new  felo- 
nious taking,  and  make  him  guilty  of  felony ;  and  that  consequently,  the 
conviction  could  not  be  supported.  Banks's  case,  Russ.  and  Ry.  441  (a) ; 
2  RusseU,  132,  2d  ed.,  and  viAeposty  Larceny  by  Servants.    -^^ 

To  constitute  a  larceny  by  a  party  to  whom  gpods  have  been  delivered 
on  hire,  there  must  not  only  be  an  original  intention  to  convert  them  to  bis 
own  use,  but  a  subsequent  actual  conversion.  The  prisoner  was  indicted 
for  stealing  a  horse  and  gig.  He  had  hired  them  of  the  prosecutor^  a 
fivery  stable-keeper,  in  London,  stating  that  he  wanted  them  for  two 
days,  for  the  purpose  of  going  down  to  Windsor.  Instead  of  going  there, 
he  drove  to  Romford,  in  Essex,  where  he  arrived  about  12  o'clock,  and 
offered  the  horse  and  gig  for  sale  to  the  landlord  of  the  King's  Head  Inn, 
for  251.  The  latter  offered  him  16/.,  which  the  prisoner  refused  to  ac- 
cept, but  half  an  hour  afterwards,  the  gig  being  then  in  the  yard,  and  the 
horse  in  the  stable  of  the  inn,  he  told  the  landlord  that  he  would  let  him 
have  them  for  the  sum  offered.  On  his  cross-examination  the  landlord 
stated  that  the  horse  and  gig  were  worth  at  least  45/.,  in  consequence  of 
which  bis  suspicions  were  excited,  and  that  he  did  not  intend  to  purchase 
them,  unless  the  prisoner  gave  a  satisfactory  account  of  how  he  became 
possessed  of  them  ;  that  after  the  prisoner  agreed  to  accept  the  1 5/.  his 
suspicions  were  increased,  and  he  asked  further  questions  of  him,  and 
then,  under  the  pretence  of  going  to  fetch  the  money,  he  procured  a  con- 
stable, md  gave  the  prisoner  into  custody.  Tindal,  C.  J.,  held,  as  there 
had  been  no  actual  conversion  of  the  property,  but  only  an  offer  to  sell, 
that  the  prisoner  must  be  acquitted.     Brooks'  case,  8  C.  and  P.  295  (6). 


(«)  1  Eng.  C.  C.  441.    (6)  Eng.  Com.  L.  Rep.  xe»v.  890. 
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Proaf  of  taking — no  intetU  by  prosecutor  to  part  with  the  property 
in  the  goods— original  felonious  intent  on  the  part  of  the  prisoner — va- 
rious  cases  amounting  to  larceny  where  goods  are  obtained  by  false  pre- 
tenceSi  ring-droppings  fyc]  There  is  a  numerous  class  of  cases  in  which 
goods  have  been  obtained  from  the  owner  with  a  fraudulent  intent,  but 
where  the  owner  only  intended  to  part  with  the  possession,  and  not  with 
the  property  in  them.  In  these  cases  it  has  been  held,  that  if  the  priso- 
ner had  the  animus  furandi  at  the  time  of  the  taking,  and  has  converted 
the  goods  to  his  own  use,  the  offence  amounts  to  larceny.  It  has  been 
generally  in  cases  of  this  kind,  that  the  distinction  betweenjl  larceny  and 
obtaining  goods  under  false  pretences  has  been  lost  sight  of.  The  false 
pretences  are  only  the  mode  employed  by  the  offender  to  procure  the  pes* 
session  of  the  property,  and  render  the  case  no  less  a  larceny  than  if  he 
had  taken  the  property  without  the  knowledge  of  the  owner,  or  by 
^force.  The  real  distinction  is,  whether  the  owner  intended  to  [  *557  J 
pass  the  right  of  property.  If  he  did  not,  he  is  the  subject^of  an  indict* 
ment  for  larceny — if  he  did,  of  an  indictment  for  obtaining  money  by 
false  pretences. 

The  prisoner,  J.  H.  Aickles,  was  indicted  for  stealing  a  bill  of  exchange, 
the  property  of  S.  Edwards.  The  prosecutor  wanting  the  bill  discount- 
ed, the  prisoner,  who  was  a  stranger  to  him,  called  at  his  lodgings  and 
left  his  address,  in  consequence  of  which,  Edwards  called  on  him,  and  the 
prisoner  informed  him,  that  he  was  in  the  discounting  line.  Three  weeks 
afterwards  the  prosecutor  sent  his  clerk  to  the  prisoner  to  know  whether 
he  could  discount  tlie  bill  in  question.  The  prisoner  went  with  the  clerk 
to  the  acceptor's  house,  where  he  agreed  with  the  prosecutor  to  discount 
the  bill  on  certain  terms.  After  some  conversation  the  prisoner  said,  that  if 
Edwards  would  go  with  him  to  Pulteney-street,  he  should  have  the  cash. 
Edwards  replied,  that,  his  clerk  should  attend  him  and  pay  him  the  Q5s. 
and  the  discount  on  receiving  the  money.  On  his  departure,  Edwards 
whispered  to  his  clerk  not  to  leave  the  prisoner  without  receiving  the 
money,  and  not  to  lose  sight  of  him.  The  clerk  went  with  the  prisoner 
to  his  lodgings  in  Pulteney-street,  where  the  prisoner  showed  him  a 
rooffli  and  desired  him  to  wait,  saying  that  he  should  be  back  again  in  a 
quarter  of  an  hour.  The  clerk,  however  followed  him  down  Pulteney- 
street,  but  in  turning  a  corner,  missed  him.  The  prosecutor  and  his  clerk 
waited  at  the  prisoner's  lodgings  three  days  and  nights  in  vain.  Being 
apprehended  at  another  place,  he  expressed  his  sorrow  and  promised  to 
return  the  bill.  The  bill  was  seen  in  the  hands  of  a  person  who  received 
a  subpcma  duces  tecum,  but  he  did  not  appear,  and  it  was  not  produced. 
It  was  objected,  Ist,  that  the  bill  ought  to  be  produced  ;  and  2dly,  that 
the  facts,  if  proved,  did  not  aniount  to  felony.  It  was  left  to  the  jury  to 
consider  whether  the  prisoner  had  a  preconcerted  design  to  get  the  bill 
into  his  possession,  with  intent  to  steal  it,  and  next,  whether  the  prosecu- 
tor intended  to  part  with  the  bill  to  the  prisoner  without  havinjg  the 
money  first  paid.  Upon  the  first  point  the  jury  found  in  the  affirmative, 
and  on  the  second  in  the  negative,  and  they  found  the  prisoner  guilty. 
Upon  a  reference  to  the  judges  they  held  the  conviction  to  be  proper,  as 
against  both  objections.  Aickles's  case,  2  East,  P.  C.  675 ;  1  Leach, 
294. 

The  following  observations  are  made  by  Mr.  East  on  this  case.  ''  From 
the  whole  transaction  it  appeared  that  Edwards  never  gave  credit  to  the 
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pricoDer.  It  is  true  that  be  put  the  bill  into  his  handsr,  after  tliey  had 
agreed  upon  the  terms  upon  which  it  was  to  be  discounted,  that  by  show- 
ing it  to  the  acceptor  he  might  satisfy  himself  that  it  was  a  genuine 
aocq»tance.  But  besides,  that  this  was  an  equivocal  act  of  delivery  in 
ittelfy  it  seems  sufficiently  explained  by  the  subsequent  acts  ;  for  Edwards, 
or  his  clerk  .by  his  direction,  continued  with  the  prisoner,  until  he  ran 
away»  for  the  very  reason,  because  they  would  not  trust  him  with  a  bill.'' 
2  East,  P.  C.  677. 

[  '^SdS  ]  *The  prisoner  was  indicted  for  stealing  a  quantity  of  stock*- 
kiga.  Meeting  the  prosecutor's  apprentice  on  Ludgate  Hill,  he  asked 
him  if  he  was  going  to  Mr.  Heath,  a  hosier  in  Milk-street.  The  appren^ 
tice  bad  at  that  time  under  his  arm  two  parcels  directed  to  Mr.  Heath, 
'cootataingthe  articles  in  question,  and  having  answered  in  the  affirmative, 
IIm  prisoDer  told  him  that  he  knew  his  master,  and  owed  hifii  for  the  parcels, 
and  he  then  gave  the  lad  a  parcel,  which  was  afterwards  found  to  be  of 
BO  valoe,  telling  him  to  take  it  to  his  master  directly,  that  it  might  be 
forwarded  to  a  Mr.  Browne,  and  then  with  the  consent  of  the  apprentice, 
be  took  from  him  the  parcels  in  question.  The  boy  then  left  the  prisoner, 
but  returned  and  asked  him  if  he  was  Mr.  Heath.  The  prisoner  replied, 
that  be  was,  on  which  the  boy  again  left  him.  The  jury  found  the  prison- 
er guilty?  but  the  recorder  doubting  whether  the  facts  amounted  to  felony, 
referred  the  ease  to  the  judges,  who  were  of  opinion  that  the  conviction 
was  proper ;  Mr.  Justice  Gould,  in  stating  the  reasons  of  the  judgment, 
hid  down  the  following  rules  as  clearly  settled :  that  the  possession  of 
personal  chattels  follows  the  right  of  property  in  them  ;  that  the  posses- 
sion of  the  servant  was  the  possession  of  the  master,  which  could  not  be 
divested  by  a  tortious  taking  from  the  servant ;  that  this  rule  held  in  aH 
cases  where  servants  had  not  the  absolute  dominion  over  the  property, 
but  were  only  intrusted  with  the  care  or  custody  of  it  for  a  particular  pur- 
pose.    Wilkins's  case,  2  East,  P.  C.  673  ;  1  Leach,  520. 

The  prisoner  went  into  a  shop  and  asked  a  boy  to  give  him  change 
for  haIf-a-<!rown  ;  the  boy  gave  him  two  shillings  and  six  pennyworth  of 
eopper.  The  prisoner  held  out  half  a  crown,  which  the  boy  caught  hold  of 
by  the  edge  but  did  not  get  it.  The  prisoner  than  ran  away.  JParA,  J., 
held  this  to  be  a  larceny  of  the  2s.  and  the  copper,  but  said  if  the  priso* 
ner  had  been  charged  only  with  stealing  the  half-crown,  he  should  have 
bad  great  doubt.     Williams'  case,  6  C.  and  P.  390  (a). 

So  obtaining  money  or  goods  by  ring-dropping,  fyc,  has  been  Iield  to 
be  laroeoy.  The  prisoner,  with  some  accomplices,  being  in  company  with 
the  prosecutor,  pretended  to  find  a  valuable  ring  wrapped  up  in  a  paper, 
appearing  to  be  a  jeweller's  receipt  for  "  a  rich  brilliant  diamond  ring." 
They  oflfered  to  share  the  value  of  it  with  the  prosecutor,  if  he  would  de- 
posit some  money  and  his  watch  as  a  .security.  The  prosecutor  having 
accordingly  laid  down  his  watch  and  money  on  a  table,  was  beckoned  out 
•f  the  room  by  one  of  the  confederates,  while  the  others  took  away  bis 
watch  and  money.  This  was  held  to  amount  to  larceny.  Patch's  case, 
1  Leacb,  238 ;  2  East,  P.  C.  678.  So  where,  under  simihr  circum- 
stances, the  prisoner  procured  from  the  prosecutor  twenty  guineas,  prom- 
ising to  return  them  the  next  morning,  and  leaving  the  false  jewel  with 
him,  this  dso  was  held  to  be  larceny.     Moore's  case,  1  Leach,  314  ;  2 
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Eaat,  P.  C.  679.  To  the  same  effect  is  Watson's  case,  d  Leach,  640; 
2  East,  P.  C.  680.  So  where  the  prosecutor  was  induced,  by  a  pr&KXMH 
certed  scheme,  to  deposit  his  money  with  one  of  the  defendants,  as  a  de- 
posit upon  a  pretended  bet,  and  the  ^stakeholder  afterwards,  up-  [  ^559  ] 
on  pretence  that  one  of  his  confederates  had  won  the  wa^i^r,  handed  over 
the  money  to  him  ;  and  it  was  left  to  the  jury  to  say,  whether  at  the  time 
ttie  money  was  taken,  there  was  not  a  plan  that  it  should  be  kept,  umler 
the  false  ctolor  of  winning  the  bet,  and  the  jury  found  there  was  ;  this  was 
held  to  be  a  larceny.  Robson's  case,  R.  and  R.  413  (a).  In  all  these 
oases  it  will  be  observed,  that  the  prosecutor  had  no  intention  of  parting 
with  the  properly  in  the  money,  &c.  stolen,  but  either  that  it  was  taken 
while  the  transaction  was  proceeding,  as  in  Patch's  case,  witboot  his 
knowledge  ;  or  was  delivered  under  a  promise  that  it  should  be  restored, 
as  in  Moore's  case  ;  or  it  was  given  to  the  party  as  a  stakeholder,  as  id 
Robson's  case. 

Where  one  of  the  defendants,  in  the  presence  of  the  prosecutor,  picked 
up  a  purse  containing  a  watch,  chain  anid  two  seals,  which  bis  confedeiate 
represented  to  be  gold,  and  worth  181.,  and  the  prosecutor  purchased  the 
share  of  the  party  who  picked  up  the  purse  for  IL ;  Coleridg€,  J.,  heM 
this  did  not  amount  to  larceny,  as  when  the  prosecutor  parted  with  his 
money  he  never  intended  to  have  it  back.  The  prisoners  were  afterwards 
convicted  of  a  conspiracy  to  defraud  the  prosecutor.  Wilson's  case,  8  C« 
and  P.  1 1 1  (6). 

Proof  of  the  taking — no  intent  to  part  with  the  property  by  the  pro^ 
eecutor — original  felonious  intent  on  the  part  of  the  prisoner — caeee  of 
pretended  purchaeee — larceny.]  Where  the  owner  of  goods,  which  ard 
taken  by  another  with  a  fraudulent  intent  to  convert  them  to  his  own  use, 
parts  with  his  property  in  such  goods,  although  under  the  false  pretence 
of  a  purchase,  it  is  no  larceny,  as  will  be  scon  from  the  cases  afterwards 
stated  ;  but  if  there  be  only  a  negotiation  for  a  purchase,  and  such  por- 
chase  be  not  compietCi  tike  taking  will  amount  to  hirceny,  if  there  be  a  fe« 
lonious  intent  on  the  part  of  the  prisoner,  as  in  the  following  case,  which 
well  illustrates  the  distinction  ftietween  the  offence  of  larceny,  and  of  oU- 
taining  goods  under  the  false  pretence  of  purcliasing  them.  The  prisoner 
was  indicted  for  stealing  two  silver  crearn  ewers  from  the  prosecutor,  a 
silversmith.  He  was  fonnerly  servant  to  a  gentleman,  who  deak  wi4b  the 
prosecutor,  and  some  time  after  he  had  left  him,  he  called  at  the  prosecu- 
tor's shop,  and  said  that  his  master  (meaning  the  gentlenuin  whose  senriee 
he  had  left,)  wanted  some  silver  cream  ewers,  and  desired  the  praeecutor 
to  give  him  one,  and  to  put  it  down  to  his  master's  account.  The  prose* 
cutor  gave  him  two  ewers,  in  order  that  his  master  might  select  the  ode 
he  bked  best.  The  prisoner  took  both,  sokl  them,  and  absooibded*  >  At 
the  trial  the  prosecutor  swore  that  he  did  not  charge  the  master  {bis  cus- 
tomer) with  the  cream  ewers,  nor  did  he  intend  to  charge  him  with  eitker, 
until  he  had  first  ascertained  which  of  them  he  had  selected.  It  was  eb-^ 
jected  for  the  prisoner,  that  this  amounted  merely  to  obtaining  goods  un-* 
der  false  pretences  ;  but  Bayley,  J.,  held,  that  as  the  proseoutor  intended 
to  part  with  the  possession  only,  and  not  with  the  right  of  pioperiy,  the 
offence  was  larceny,  but  that  if  he  had  sent  only  one  cream  0wer,  and  had 

(a)  1  £ng.  C.  C.  413.    {b)  fia^.  Com.  L.  Rep.  zzzit.  317. 
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charged  the  customer  with  it,  *the  offence  would  have  been  otherwise. 
Davenport's  case,  Newcastle  Spring   Assizes,    1826.     Archbold's  Peel's 
Acts,  5.     The   prisoner  having  bai^ained  for  some  oxen,  of  which   he 
agreed  lo  become  the  purchaser,  went  to  the  place  where  they  were  in 
the  care  of  a  boy,  took  them  away,  and  drove  them  off.     By  the  custom 
of  the  trade,  the  oxen  ought  not  to  have  been  .taken  away  till  the  pur- 
chase-money was  paid.     GarroWy  B.,  left  it  to  the  jury  to  say,  whether, 
though  the  beasts  had  been  delivered  to  the  prisoner  under  a  contract, 
they  thought  he   originally  got  possession  of  them  without   intending  to 
pay  for  them,  making  the  bargain  the  pretext  for  obtaining  them,  for  tlie 
purpose  of  stealing  them.     The  jury  having  found  in  the  affirmative,  the 
judges,  in  a  case  reserved,  were  unanimously  of  opinion  that  the  offence 
amounted  to  felony.     Gilbert's  case,  Gow,  N.  P.  C.  225  (n.)  ;  1  Moody, 
C.  C.  185  (a).     The  prisoner  called  at  the  shop  of  the  prosecutor,  and  se- 
lected a  quantity  of  trinkets,  desiring  they  might  be  sent  the  next  day  to 
the  inn  where  he  lodged.     An  invoice  was  made  out,  and  the  prosecutor 
next  day  carried  the  articles  to  the  inn.     He  was  prevailed  upon  by  the 
prisoner  to  leave  them  there,  under  a  promise  that  he  should  be  paid  for 
them  by  a  friend  that  evening.     The  prisoner  and  the  prosecutor  desired 
they  might  be  taken  care  of.     Half  an  hour  afterwards  the  (Srisoner  re- 
turned, and  took  the  articles  away.     There  were  other  circumstances  show- 
ing a  fraudulent  intent,  and'the  judge  directed  the  jury,  that  if  they  were 
satisfied  that  the  prisoner,  when  he  first  called  on  the  prosecutor,  had  no 
intention  of  buying  and  paying  for  the  goods,  but  gave  the  order  for  the 
purpose  of  getting  them  out  of  his  possession,  and  afterwards  clandestine- 
ly removing,  and  converting  them  to  his  own  use,  they  should  find  him 
guilty,  which  they  did,  and  the  judges,  on  a  case  reserved,  held  the  direc- 
tion and  conviction  right.     Campbell's  case,  1   Moody,  C.  C.    179(&)« 
This  case  was  soon  afterwards  followed  by  another,  to  the  same  effect. 
The  prisoner  bargained  for  four  casks  of  butter,  to  be  paid  for  on  delivery, 
and  was  told  he  could  not  have  them  on  any  other  terms.     The  prosecu- 
tor's clerk  at  last  consented  that  the  prisoner  should  take  away  the  goods, 
on  the  express  condition  that  they  should  be  paid  for  at  the  door  of  his 
house.     The  prisoner  never  took  the  goods  to  his  house,  but  lodged  them 
efeewhere.     The  prisoner  was  indicted  for  stealing  the  goods.     The  jury 
found  that  he  had  no  intention  to  buy  the  goods,  but  to  get  them  by  fraud 
from  the  owner.     A  case  being  reserved,  the  judges  were  unanimously  of 
opinion  that  the  felony  was  complete,  and  the   conviction  good,  the  jury 
having  found  that  the  prisoner  never   meant  to  buy,  but  to  defraud  the 
owner  (1).     Pratt's  case,  1  Moody,  C.  C.  250  (c). 

The  prisoner  by  false  pretences  induced  the  prosecutor  to  send  him  by 
his  servant,  to  a  particular  house,  goods  to  the  value  of  29.  lOdf.  with 
change  for  a  crown  piece.  On  the  way  he  met  the  servant,  and  induced 
him  to  part  with  the  goods  and  change,  giving  him  a  crown  piece,  which 
proved  to  be  bad.  Both  the  prosecutor  and  his  servant  swore  that  the 
latter  had  no  authority  to  part  with  the  goods  or  change,  without  receiving 
[  *561  ]  the  crown  piece  in  payment,  *but  the  former  admitted  that  he 
intended  to  sell  the  goods,   and  never  expected   them  back  again.     Mr. 

''*"'"  ''  '"*  iiii  .1111  I  iM.if.Jw  II.  »,  m 

(1)  Valeatiae's  ca«e,  4  Rogers*  Rec.  33.    Bowen's  caae.  Id.  46.    Blunt  v.  The  Coinm.,  4 
Leigh)  689. 

(a)  2  £ng.  C.  C.  185.    (h)  Id.  179.    («)  Id.  250. 
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Serjeant  Arabin  told  the  jury  that  if  they  thought  the  servant  had  an  un- 
controlled authority  to  part  with  the  cheese  and  the  change,  they  ought  to 
find  the  prisoner  not  guilty,  but  if  they  should  be  of  a  contrary  opinion,, 
the5,  in  his  judgment,  it  amounted  to  larceny.  He  further  stated  that  he 
had  submitted  the  depositions  to  Parke,  B.  and  Patteaon,  J.,  who  had 
agreed  with  the  opinion  he  had  formed.  The  learned  Serjeant  afterwards 
said  to  the  jury  ^'  if  you  think  it  was  a  preconcerted  scheme  to  get  pos- 
session of  the  property  without  giving  anything  for  it,  and  that  the  servant 
had  the  limited  authority  only,  then  you  will  find  the  prisoner  guilty.'' 
The  prisoner  was  convicted.     Small's  case,  8  C.  and  P.  46  (a). 

Proof  of  the  taking — intent  to  part  with  the  property  by  proMecutor 
-—original  felonious  intent  on  the  part  of  the  priaorker— false  pre- 
tences,] It  may  {>e  laid  down  as  a  well  established  principle,  that  if  the 
owner  of  goods  intends  to  part  with  the  property  in  them  to  the  prisoner, 
and  in  pursuance  of  such  intention,  delivers  the  goods  to  him,  and  he  takes 
them  away,  he  is  not  guilty  of  felony,  although  at  the  time  of  taking  the 
goods  he  nad  no  intention  of  paying  for  them,  or  otherwise  performing 
his  contract  with  the  owner,  but  intended  to  appropriate  them  to  his  own 
use  (1). 

In  the  various  cases  before-mentioned,  (p.  552,  to  p.  560,)  it  will  be 
observed,  that  the  owner  of  the  goods  had  only  intended  to  pass  the  pos- 
session of  them  to  the  prisoner ;  in  all  the  cases  under  the  present  head, 
the  intention  was  to  pass  the  property. 

Proof  of  the  taking — irUent  to  part  with  the  p^poperty  by  prosecutor — 
original  felonious  intent  of  the  prisoner — pretended  purchases~--false 
pretenoesJ]  The  prisoner  was  indicted  for  horse  stealing,  and  it  appeared 
in  evidence  that  he  met  the  prosecutor  at  a  fair  with  a  horse,  which  the 
latter  had  brought  there  for  sale.  The  prisoner  being  known  to  him,  pro- 
posed to  become  the  purchaser.  On  a  view  of  the  horse,  the  prosecutor 
told  the  prisoner  he  should  have  it  for  8(.,  and  calling  his  servant,  ordered 
him  to  deliver  it  to  the  prisoner,  who  immediately  mounted  the  horse, 
telling  the  prosecutor  that  he  would  return  immediately,  and  pay  him. 
The  prosecutor  replied,  ^^  Very  well,''  and  the  prisoner  rode  away,  and 
never  returned.  Goulds  J.,  ordered  an^  acquittal,  for  here  was  a  complete 
contract  of  sale  and  delivery ;  the  property  as  well  as  possession,  was 
entirely  parted  with.  Harvey's  case,  2  East,  P.  C.  669 ;  1  Leach,  467. 
In  this  case,  it  was  observed  by  the  judge,  that  the  prosecutor's  only  re- 
medy was  by  action.  1  Leach,  467.  Had  any  false  pretences  been  used, 
the  prisoner  might  have  been  indicted  under  the  30  Geo.  2,  c.  24. 

Parkes  was  indicted  for  stealing  a  piece  of  silk,  the  property  of  Thomas 
Wilson.  The  prisoner  called  at  Wilson's  warehouse,  and  having  looked 
at  several  pieces  of  silk,  selected  the  one  in  question.  He  said  his  name 
was  John  Williams,  that  he  lived  at  No.  6,  Arabella-row,  *and  [  *562  ] 
that  if  Wilson  would  send  it  that  evening,  he  would  pay  him  for  it.  Wil- 
son accordingly  sent  his  shopman  with  it,  who,  as  he  was  taking  the  goods, 
met  the  prisoner.  The  latter  took  him  into  a  room  at  No.  6,  Arabella- 
row,  examined  the  bill  of  parcels,  and  gave  the  servant  bills  drawn  by 

(1)  Lewer  v.  The  Commonwealth,  15  8.  &  R.  93.    8  Cowen,  242. 
(a)  Eng.  Com.  L.  Rep.  zzziv.  286. 
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Frelh  and  Co.,  at  Bradford,  on  Taylor  <&  Co.,  in  London.  The  bilk  ip^ere 
for  more  than  the  price  of  the  goods.  The  servant  could  not  give  the 
change,  but  the  prisoner  said  he  wanted  more  goods,  and  should  caH  the 
following  day,  which  he  did  not  do.  Taylor  and  Co.  said  the  notes  vmre 
good  for  nothing,  and  that  they  had  no  correspondent  at  Bradford.  Be- 
fore the  goods  were  sent  from  Wilson'a,  they  were  entered  in  a  memoran- 
dum-book, and  the  prisoner  was  made  debtor  for  them,  which  was  the 
practice  where  goods,  were  not  paid  for  immediately.  It  was  left  to  the 
jury,  to  consider  whether  there  was,  from  the  beginning,  a  premeditated 
plan  on  the  part  of  the  prisoner  to  obtain  the  goods  without  payinrg  value 
for  them,  and  whether  this  was  a  sale  by  Wilson,  and  a  delivery  of  the 
goods  with  intent  to  part  with  the  property,  he  having  received  bad  bills 
in  payment  through  the  medium  of  his  servant.  The  jury' found  that, 
from  the  beginning,  it  was  the  prisoner's  intention  to  defraud  Wilsohj  and 
that  it  was  not  Wilson's  intention  to  give  him  credit,  and  they  found  him 
guilty.  But  the  judges  were  of  opinion  that  the  conviction  was  wrong,  the 
property y  as  well  as  the  possession  having  been  parted  with,  upon  receive 
ing  tliat  which  was  accepted  as  payment  by  the  prosecutofs' servant, 
though  the  bills  afterwards  turned  out  to  be  of  no  value.  Parlies's  ease, 
2  East,  P.  C.  671 ;  2  Leach,  614 ;  see  Small's  case,  onfe,  p.  560. 

The  circumstances  of  this  case  would  have  'supported  an  indictment  for 
obtaining  the  goods  under  false  pretences.  The  prisoner  after  bis  acquit-' 
tal,  was  convicted  for  obtaining  a  gold  watch  from  Mr.  Upjohn,  by  falsely 
pretending  that  he.  wanted  to  purchase  it,  that  he  lived  at  No  27,  Cambden 
street,  Islington,  and  that  he  would  pay  for  the  same  on  delivery.  .  2  Leach,- 
616.  V 

Where  the  goods  have  been  purchased  by  a  third  person,  and  the  pris- 
oner obtains  possession  of  them  in  that  person's  name,  by  false  pretences, 
as  the  owner  intends  to  part  with  the  property,  though  to  the  third  per- 
son, it  has  been  held  not  to  amount  to  felony.  The  prisoner. was  indicted 
for  stealiiig  a  hat,  in  one  count  laid  to  be  the  property  of  Robert  Beer,  in 
another  of  John  Paul.  The  prisoner  bought  a  hat  of  Beer  a  hat-maker,  at 
Islington  ;  but  was  told  he  could  not  hjave  it  without  paying  for  it.  While 
in  the  shop,* he  saw  a  hat  which  had  been  made  for  Paul,  and  saying  that 
be  lived  next  door  to  him,  a^kedwhen  Paul  was  to  come  for  his  hat.  He 
was  told  in  half  an  hour  or  an  hour.  Having  left  the  shop,  he  met  a  boy, 
asked  him  if  he  knew  Beer,  saying  that  Paul  had  sent  him  to  Beer's  for  his  . 
hat ;  but  that  as  he  owed  Beer  for  a  hat  himself,  which  he  had  riot  money 
to  pay,  he  did  not  like  to  go.  He  asked  the  boy  (tp  whom  he  promised* 
something  for  his  trouble)  to  carry  the  message  to  Beer's,  and  bring  Paul's 
hat  to  him,  (the  prisoner.)  He  also  told  the  boy  not  to  go  into  Beer's 
[  •sea  ]  shop,  if  Paul,  whom  he  ^described,  should  be  there.  The  boy 
went,  and  delivered  (he  message,  and  received,  the  bat,  which,  after  carry- 
ing part  of  the  way  by  the  prisoner's  desire,  he  delivered  to  him,  the  pris* 
oner  saying  he  would  take  it  himself  to  Paul.  The  prisoner  was  appre- 
hended with  the  hat  in  his  possession.  It  was  objected  for  him,  that  this 
was  not  a  larceny,  but  an  obtaining  goods  under  false  pretences.  The 
prisoner  being  found  guilty,  the  question  was  reserved  for  the  opinion  of 
the  judges,  who  decided  that  the  offence  did  not  amount  to  a  felony,  the 
owner  having  parted  with  his  property  in  the  hat.  Adams's  case,  2  Rus- 
sell, 113,  2ded. 
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Proof  of  the  taking — intent  to  part  toUh  the  property  by  prosecutor 
'--roriginal  felonious  intent  of  the  prisoners-cases  of  obtaining  gpodSy 
Arc*  by  false  prHences.]  Under  this  head  may  be  classed  the  cases, 
strictly  speaking,  of  obtaining  money  under  false  pretences,  cases  in  which, 
on  account. of  the  owner  of  the  goods^  &c.  intending  to  part  with  the 
property  in  them,  the  offence  does  not  amount  to  larceny,  and  where  the 
possession  of  the  goods  has  been  fraudulently  obtained  by  the  prisoner 
under  false  pretences.  '  The  prisoners,  Nicholson,  Jones,  and  Chappell, 
were  indicted  for  stealing  two  bank  post  hills  and  seven  guineas.  The 
prisooer  Nicholson  introduced  himself  to  the  prosecutor  at  the  apartments 
of  the  latter  in  the  Charter-house,  under  pretence  of  inquiring  what  the 
rules  of  the  charity  were.  Discovering  that  the  prosecutor  had  some 
money,  he  desired  to  walk  with  him,  and  having'  been  joined  by  the  pris- 
oner Chappell,  they  went  to  a  public  house.  The  prisoner  Jones  then 
came  into  the  room,  and  said  that  he  had  come  from  the  country  to  rer 
ceive  £1400,  and  produced  a  quantity  of  notes.  Chappell  said  to  him, 
^'I  suppose  you  think  that  no  one  has  any  money  but  you."  Jones 
answered,  **  ril  lay  £10  that  neither  of  you  can  show  £40  in  two  hours." 
They  then  all  went  out,  Nicholson  and  Chappell  said  that  they  should  go 
to  the  Spotted  Horse,  and  they  both  asked  the  prosecutor  if  he  could 
show  £40.  He  .answered,  he  believed  he  could;  Nicholson  accompa- 
nied the  prosecutor  home,  when  the  latter  took  out  of  his  desk  the  two 
b^ok  post  bills  and  five  guineas.  Nicholson  advised  hiip  to  take  a  guinea 
or  two  more,  and  he  accordingly  took  two  guineas  more.  They  then 
went  to  the  Spotted  Horse,  where  Jones  and  Chappell  were,  in  a  back 
loom.  Jones  put  down  a  £10  note  for  each  who  could  show  £40.  The 
prosecutor  showed  his  £40  by  laying  down  the  notes,  and  guineas,  but 
did  not  recollect  whether  he  took  up  the  £10  given  to  him.  Jones  then 
wrote  four  letters  with  chalk  lipon  the  table,  and  going  to  the  end  of  the 
room,  turned  his.  back  and  said,  that  he  would  bet  them  a  guinea  a  piece 
that  he  would  name  another  letter  which  should  be  made  and  a  basin  put 
Qver  it.  Another  letter  was  made  and  covered  with  a  basin.  Jones 
guessed  wrong,  and  the  others  won  a  guinea  each.  Chappell  and  NichoL- 
aon  then  said.  We  may  as  well  have  some  of  Jones's  money,  for  he  is  sure 
to  lose,  and  we  may  as  well  make  it  more,  for  we  are  sure  to  win."  The 
prosecutor  then  staked  his  two  notes  and  the  seven  guineas.  Jones 
guessed  *right,  and  the  notes  lying  on  the  table,  he  swept  them  [  *664  ]  • 
all  off  and  went  to  the  other  end  of  the  room,  the  other  prisoners  sitting 
still..  A  constable  immediately  came  in  and  apprehended  the  prisoners. 
The  prosecutor j  on  cross-examination  said  that  he  did  not  know  whether 
the  £10  note  given  to  him  by  Jones  on  showing  £40  was  a  real  one  or 
not.  That  having  won  the  first  wager,  if  the  matter  had  ended  there,  he  * 
should  have  kept  the  guinea.  That  he  did  not  object  to  Jones  taking  his 
£40  when  he  lost,  and  would  have  taken  the  £40  if  he  had  won.  The 
officers  found  on  the  prisoners  many  pieces  of  paper  having  numbers, 
such  as  100,  50,  (&c.,  sometiiing  in  the  manner  of  Imnk-notes,  the  bodies 
of  the  notes  being  advertisements  of  diflercnt  kinds.  No  good  notes 
were  found  upon  them,  but  about  eight  guineas  in  cash.  A  lump  of  pa- 
per was  put  into  the  prosecutor's  hands  by  Jones,  when  the  officers  came 
in,  which  was  afterwards  found  to  contain  the  two  post  bills.  On  the 
part  of  the  prisoners  it  was  contended  that  this  was  a  mere  gaming  trans- 
action, or  at  most  only  a  cheat,  and  not  a  felony.     A  doubt  being  enter- 
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tained  by  the  bench,  on  the  latter  point,  it  was  left  to  the  jury  to  coarider 
whether  this  was  a  gaming  transaction  or  a  preconcerted  scheme  by  the 
prisoners,  or  any  of  them,  to  get  from  the  prosecutor  the  post  bills  and 
cash.  The  jury  were  of  opinion  that  it  was  a  preconcerted  scheme  in  a}l 
of  them  for  that  purpose,  and  found  them  guilty  ;  but  the  judges  held  the 
conviction  wrong,  for  in  this  case  the  possession  as  well  as  th^  property 
had  been  parted  with  by  the  prosecutor,  under  the  idea  that  it  had  bees 
fairly  won.     Nicholson's  case,  2  East,  P.  C,  669,  2  Leach,  610. 

The  prisoner,  who  had  previously  pawned  certain  articles  at  the  «bof>  of 
the  prosecutor,  brought  a  packet  of  diamonds,  which  he  also  ofiered  k> 
pawn,  receiving  back  the  former  articles.  The  prosecutor's  servant,  who 
bad  authority  to  act  in  his  business,  after  looking  at  the  diamonds,  de- 
livered them  back  to  the  prisoner  to  seal  up,  when  the  prisoner  substituted, 
another  parcel  of  false  stones.  He  then  received  from  the  prosecutor's 
servant  the  articles  previously  pledged,  and  ca^ried  them  away.  Being 
indicted  for  stealing  these  articles^  Arabin,  S,,  before  whom  he  was  tried) 
thought  that  inasmuch  as  the  property  was  parted  with  by  the  pawn-bro- 
ker's  servant,  absolutely,  under  the  impression  that  the  prisoner,  had  re- 
turned the  parcel  containing  the  diamonds,  the  oflTence  did  not  amount  to 
felony,  and  upon  a  case  reserved,  the  judges  resolved  unanimously  that 
the  case  was  not  larceny,  because  the  servant,  who  bad  a  general  autfaoriiy 
from  the  master,  parted  with  the  property,  and  not  merely  with  the  pos- 
session, Jackson's  case,  1  Moody,  C.  C.  119(a).  See  Longstreetb's 
case,  Id.  1 37  (6),  ante^  p.  553. 

Proof  of  the  things  stolen — things  savoring  of  the  realty-''^  com- 
mon ktiv.]  At  common  law  larceny  could  not  be  conunitted  of  thioga 
that  savored  of  or  adhered  to  the  freehold,  as  trees,  grass,  bushes,  bridges, 
stones,  the  lead  of  the  house,  or  the  like  (1).  1  Hale,  P.  C.  510 ;  2  Eaat, 
[  *'565  ]  P.  C.  587.  But  if  these  things  be  severed  *from  the  freehold,  as 
wood  cut,  grass  in  cocks,  stones  dug  out  of  a  quarry,  <&c.,  then  felony  might 
be  committed  by  stealing  them,  for  then  they  are  personal  goods.  So  if  a 
roan  ctune  to  steal  trees,  or  the  lead  of  a  church,  and  severed  it,  and  after 
about  an  hour's  time  came  and  fetched  it  away,  this  was  held  felony,  be- 
cause the  act  was  not  continued,  but  interpolated,  and  in  that  interval  the 
property  lodged  in  the  right  owner  as  a  chattel ;  and  so  with  regard  to  com 
standing  on  the  ground,  for  that  is  a  chattel  personal.  1  Hale,  P.  C.  610. 
"If,"  says  GibbSy  C.  J.,  "a  thief  severs  a  copper  and  instantly  carries  k 
away,  it  is  no  felony  at  common  law,  yet  if  he  lets  it  remain  after  it  is 
severed  any  time,  then  the  removal  constitutes  a  felony,  if  he  comes  baek 
and  takes  it,  and  so  of  a  tree  which  has  been  some  time  severed."  Lee 
V.  Ridson,  7  Taunt.  191  (c). 

The  rule  on  this  subject  is  thus  stated  by  the  criminal  law  commission- 
ers: "  Although  a  thing  be  >part  of  the  realty,  or  be  any  annexation  to, 
or  unsevered  produce  of  the  realty,  yet  if  any  person  sever  it  from  the 
realty  with  intent  to  steal  it,  after  an  interval,  which  so  separates  the  acts 
of  severance  and  removal,  that  they  cannot  be  considered  as  one  cootin-' 
ued  act,  the  thing  taken  is  a  chattel,  the  subject  of  theft,  notwithstand- 
ing such  previous  connexion  with  the  realty.    If  any  parcel  of  the  realty 

(1)  Corn  gtowitkg  ;  State  v.  Stephenson,  2  Bailey,  334. 
(a)  a  Enif.  C.  C.  119.    {h)  Id.  137.    (e)  Eng.  Com.  L.  Rep.  ii.  70. 
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or  any  annexation  to,  or  unsevered  produce  of  the  realty  besey^^^ 
otherwise  than  by  one  who  afterwards  removes  the  same,  it  is  the  subject 
of  theft,  notwithstanding  it  be  stolen  instantly  after  that  severance."  1st 
Rep.  p.  11. 

To  remedy  the  inconvenience  which  arose  from  this  state  of  the  law, 
it  has  been  made  larceny  in  certain  cases  to  steal  things  annexed  to  a  part 
of  the  freehold.    These  enactments  will  now  be  stated. 

Proof  of  things  stolen — things  savoring  of  the  realty — things  an- 
nexed to  buUdings,  fyc]  By  7  and  8  Geo.  4,  c.  29,  s.  44,  "  if  any  per- 
son shall  steal,  or  rip,  or  cut,  or  break,  with  intent  to  steal  any  glass,  or 
woodwork,  belonging  to  any  building  whatsoever,  or  any  lead,  iron,  cop- 
per, brass,  or  other  metal,  or  any  utensil,  or  fixture,  whether  made  of 
metal,  or  other  material,  respectively  fixed  in,  or  to  any  building  whatso- 
ever, or  anything  made  of*  metal  fixed  in  any  land,  being  private  property, 
or  for  a  fence  to  any  dwelling-house,  garden,  or  area,  or  in  any  square, 
street,  or  other  place  dedicated  to  public  use  or  ornament,  every  such 
offender  shall  be  guilty  of  felony,  and  being  convicted  thereof,  shall  be 
liable  to  be  punished  in  the  same  manner  as  in  the  case  of  simple  larceny, 
and  in  case  of  any  such  thing  being  fixed  in  any  square,  street,  or  other 
like  place,  it  shall  not  be  necessary  to  allege  the  same  to  be  the  property 
of  any  person." 

Upon  the  repealed  statute  4  Geo.  2,  c.  33,  it  was  held,  that  a  person 
who  procured  possession  of  a  house  under  a  written  agreement  between 
him  and  the  landlord,  with  a  fraudulent  intention  to  steal  the  fixtures  be- 
longing to  the  house,  was,  in  stealing  the  lead  ^affixed  to  the  [  ^566  ] 
boiMe,  guilty  of  a  felony  within  the  statute.  Munday's  case,  2  Leach, 
860 ;  2  East,  P.  C.  594. 

With  regard  to  what  shall  be  deemed  a  building  within  this  act,  it  was 
bekl  (upon  the  4  Geo.  2,  which,  after  specifying  certain  buildings,  used 
the  words,  **  any  other  building  whatever,")  that  a  summer-house,  half  a 
mile  from  the  dwelling-house,  was  within  the  act.  Norris'  case,  Russ. 
and  Ry.  69  (n).  So  upon  the  same  statute  a  majority  of  the  judges 
determined  that  a  church  was  within  the  meaning  of  the  act.  Parker's 
case,  2  East,  P.  C.  592.  But  it  was  agreed  that  the  property  in  lead 
affixed  to  a  church  could  not  be  laid  to  be  either  in  the  churchwardens,  or 
in  the  parishioners  or  inhabitants.  Id.  The  new  statute,  by  omitting  to 
specify  any  particular  building,  and  using  only  the  words  "  any  building 
whatsoever,"  has  removed  the  doubts  which  gave  rise  to  the  above  de- 
cisions. 

An  unfinished  building  intended  as  a  cart-shed,  which  was  boarded  up 
on  all  its  sides,  and  had  a  door  with  a  lock  to  it,  and  the  frame  of  a 
roof  ready  for  thatching,  with  loose  gorse  thrown  on  it,  was  held  by 
LUtledaU,  J.,  to  be  a  building  within  the  above  section.  WorralPs  case, 
7  C.  and  P.  516  (b). 

Upon  the  words  ''  any  square,  street,  or  other  place  dedicated  to  pub- 
lic use  or  ornament,^'  it  has  been  held  that  a  churchyard  comes  within 
the  meaning  of  the  act.  Per  Bosanquet,  J.,  Blick's  case,  4  C.  and  P. 
377  (c).  ' 

The  prisoner  was  indicted  (in  the  usual  form)  for  stealing  lead  afBxed 

(a)  I  En|r.  C.  C.  69.    {b)  Eng.  Com.  L.  Rep.  xzxii.  606.    (c)  Id.  xtx.  42H. 
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to  a  building.  The  jury  found  bim  guilty  of  stettling  the  lead  when 
lying  severed,  but  not  of  stealing  it  when  fixed.  7%ndal,  C.  J.,  after 
conferring  with  Vaughan,  B.,  held  that  the  prisoner  could  not  be  found 
guilty  of  a  simple  larceny  upon  such  an  indictment,  and  directed  a  verdict 
of  not  guilty  to  be  entered.     Gooch's  case,  8  C.  and  P.  293  (a). 

An  indictment  for  stealing  a  copper  pipe  fixed  to  the  dwelling-house  of 
A.  and  B.,is  not  supported  by  proof  of  stealing  a  pipe  fixed  to  tw.o  rooihs^ 
of  which  A.  and  B.  are  separate  tenants,  in  the  same  house.  Finch'd 
OMie,  1  Moo.  C.  C.  418(6). 

.  Proof  of  the.  thing  stolen — string  from  minea.]  .The  stealing,  or 
severing  with  intent  to  steal,  the  ore  of  any  metal,  &c.  from  a  mine,  is 
made  felony  by  the  7  and  8  Geo.  4,  c.  29,  s.  37,  by  which  it  is  enacted, 
^Mhat  if  any  person  shall  steal,  or  sever  with  intent  to  steal,.the  ore.of  any 
metal,  or  any  lapis  calaminaris,  manganese  or  mundick,  or  any  wad,  black 
cawke,  or  black  lead,  or  any  ooal  or  cannel'coal,  from  any  mine,  bed,  or 
vein  thereof  respectively,  every  such  offender  shall  be  guilty  of-  felony, 
and,  being  convicted  thereof,  shall  be  liable  to  be  punished  in  thesaine 
n^anner  as  in.  the  case  of  simple  larceny." 

The  following  case  has  been  decided  on  the  subject  of  larceny  in  mines. 
The  prisoners  were  indicted  for  stealing  copper  ore,  the  goods  and  chattels 
f  *^567  ]  of  A.  B.  and  others.  It  appeared  in  evidence,  *that  A.  B.  and 
others  were  the  lessees  and  adventurers  in  a  mine,  the  ores  in  which  were 
excavated  by  several  distinct  parties  of  laborers,  working  under  separate 
contracts,  and  at  different  rates  of  wages,  which  were  so  much  in  ihe 
pound  on  the  price  of  the  ores  when  sold.  The  ores,  when  excavated, 
were  left,  by  the  men  who  dug  them,  in  various  heaps  in  the  mine,  and 
were  afterwards  raised  to  the  surface,  manufactured,  and  sold  by  and  at 
the  expense  of  the  adventurers.  The  prisoners,  who  were  contractors, 
working  in  the  mine  at  wages  of  5^.  in  the  pound,  had  taken  ores  from  a 
neighboring  heap  which  had  been  dug  out' by  other  contractors  working 
at  2^.  in  the  pound,  and  had  placed  them  on  their  own  heap,  and  there 
left  them,  to  be  raised  and  manufactured  by  the  adventurers  in  the  usual 
course.  The  pnsoners  having  been  convicted,  on  a  point  reserved,  a 
niajority  of  the  judges  were  of  opinion  that  the  conviction  was  wrong,  on 
the  ground  that  there  was  no  larceny /rom  the  adventurers,  in  whotn  the 
property  was  bid.  Webb's  case,  Cornwall  Lent  Ass.  1835,  MS. ;  1  Moo. 
C.C.  431(c). 

By  the  2  and  3  Vict.  c.  58,  s.  10,  '^for  the  prosecution  and  punish- 
ment of  frauds  in  mines  by  idle  and  dishonest  workmen,  removing  or  con- 
cealing ore  for  the  purpose  of  obtaining  more  wages  than  are  of  right  due 
to  them,  and  thereby  defrauding  the  adventurers  in  or  proprietora  of  such 
mines,  or  the  honest  and  industrious  workmen  therein,"  it  is  enacted, 
"  that  if  any  person  or  persons  employed  in  or  about  any  mine  within  the 
county  of  Cornwall  shall  take,  remove  or  conceal  the  ore  of  any  metal,  or 
any  lapis,  calaminaris,  manganese,  mundick,  or  other  mineral  found  or 
being  in  such  mine  with  intent  to  defraud  the  proprietor  or  proprietors  of, 
or  adventurer  or  adventurers  in  such  mine,  or  any  .one  or  more  of  them 
respectively,  or  any  workman  or  miner  employed  therein,  then  and  in 
every  such  case  respectively,  such  person  or  persons  so  offending  shall  be 

■  —  ~  •      1      ■      ■  ■  ■-" — • 

(a)  £ng.  Com.  L.  Rep.  zzxii.  395.  '  (b)  2  £ng.  C.  C  418.     (c)  2  Ibid.  431. 
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deemed  aiid  talcen  to  be  guilty  of  felony,  and  being  coivt^icted  thereof 
shall' be  liable  to  be  punished  in  the  same  manner  as  in  the  case  of  simple 
larceny." 

Proof  of  the  thing  stolen — trees,  fyc]  The  stealing  of  trees,  &c.  of 
greater  value  than^  1/.,  growing  in  certain  situations,  is  made  felony  by  the 
7  &8  Geo;  4,  c.  29,  s.  38,  by  which  it  is  enacted,  "that  if  any  person 
shall  steal,  or  shall  cut,  break,  root  up,  or  otherwise  destroy  or  damage, 
with  intent  to  steal,  the  whole  or  any  part  of  any  tree,  sapling,  or  shrub, 
or  any  underwood,  respectively  growing  in  any  i:ark,  pleasure  ground,  gar- 
den, orchard,  oravenuei,  or  in  any  ground  adjoining  or  belonging  to  any 
dwelling-house,  every  such  offender  (in  case  the  value  of  the  article  or 
articles  stolen^  or  the  amount  of  the  injury  done,  shall  exceed  the  sum  of 
one  pound)  shall  be  guilty  pf  felony,  and,  being  convicted  thereof,  shall 
be  liable  id  be  punished  in  the  same  manner  as  in  the  case  of  simple  lar- 
ceny ;  and  if  any  person  shall  steal,  or  shall  cut,  break,  root  up,  or  other- 
wise destroy  or  damage,  with  intent  to  steal,  the  whole  or  any  part  of  any 
tree,  saplings  or  shrub,  or  any  underwood,  respectively  growing  elsewhere 
than  in  any  of  the  situations  hereinbefore  mentioned,  every  such  offender 
(in  case  the  value  of  the  article  or  articles  stolen,  or  the  amount  of  the 
injury  done,  shall  exceed  the  sum  of  five  pounds,)  shall  be  guilty  of  felo- 
ny, and,  being  convicted  thereof,  shall  be  liable  to  be  punished  in  the 
same  manner  as  in  the  case  of-  simple  larceny.-' 

Upon  the  Words  "adjoining  to  a  dwelling-house j"  it  has  been  ruled, 
that  they  import  actual  contact,  and  therefore  ground  separated  from  the 
dwelliog-house  by  a  narrow  walk  and  paling,  with  a  gate  in  it,  has  been 
held  not  to  be  within  their  meaning.  Hodges'  case,  Moo.  tind  .Malk.  N. 
p..  C.  341(a).  There  was  no  count,  laying  the  trees  to  be  growing  in 
ground  belonging  to  a  dwelling-house.  What  is  to  be  considered  a  gar- 
den, within  this  section,  is  a  question  for  the  jury.     Id. 

The  stealing  of  trees,  &c.  of  inferior  value,  is  provided  against  by  s. 
39,  by  which  it  is  enacted,  "  that  if  any  person  shall  steal,  or  shall  cut, 
break,  root  up,  or  otherwise  destroy  or  damage,  with  *intent  to  [.*568  j 
steal,  the  whole  ot  any  part  of  any  tree,  sapling,  or  shrub,  or  any  under- 
wood, wheresoever  the  same  may  be  respectively  growing,  the  stealing  of 
such  article  or  articles,  or  the  injury  done,  being  to  the  amount  of  a  shil- 
ling at  the  least,  every  such  offender,  being  convicted  before  a  justice  of 
the  peace,  shall,  for  the  first  offence,  forfeit  and  pay,  over  and  above  the 
value  of  the  article  or  article  stolen,  or  the  amount  of  the  injury  done, 
such  sum  of  money,  not  exceeding  five  pounds,  as  to  the  justice  shall 
seem  meet ;  and  if  any  person  so  convicted  shall  afterwards  be  guilty  of 
any  of  the  said  ofiences,  and  shall  be  convicted  thereof  in  like  manner, 
every  such  offender  shall  for  such  second  offence  be  committed  to  the 
common  gaol  or  house  of  correction,  there  to  be  kept  to  hard  labor  for 
such  term  not  exceeding  twelve  calendar  months,  as'  the  convicting  justice 
shall  think  fit;  and  if  such  second  conviction  shall* take  place  before  two 
justices,  they  may  ftirther  Order  the  offender,  if  a  male,  to  be  once  or 
twice  publicly  or  privately  whipped,  after  the  expiration  of  four  days  from 
the  time  of  such  conviction  ;  and  if  any  person  so  twice  convicted  shall 
afterwards  commit  any  of  the  said  offences,  such  offender  shall  be  deem- 
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ed  guilty  of  felony,  and,  being  convicted  thereof,  shall  be  liable  to  be 
punished  in  the  same  manner  as  in  the  case  of  simple  larceny.'' 

The  stealing  of  plants,  fruits,  and  vegetable  productions,  growing  in 
any  garden,  &c.,  is  provided  against  by  the  42d  section  of  the  same  statute, 
by  which  it  is  enacted,  "  that  if  any  person  shall  steal,  or  shall  destroy  or 
damage,  with  intent  to  steal,  any  plant,  root,  fruit,  or  vegetable  produc* 
tion,  growing  in  any  garden,  orchard,  nursery-ground,  hothouse,  green- 
house, or  conservatory,  every  such  offender,  being  convicted  thereof  be- 
fore a  justice  of  the  peace,  shall,  at  the  discretion  of  the  justice,  either  be 
committed  to  the  common  gaol  or  house  of  correction,  there  to  be  impri- 
soned only,  or  to  be  imprisoned  and  kept  to  hard  labor,  for  any  terra  not 
exceeding  six  calendar  months,  or  else  shall  forfeit  and  pay,  over  Bnd 
above  the  value  of  the  article  or  articles  so  stolen,  or  the  amoont  of  the* 
injury  done,  such  sum  of  money,  not  exceeding  twenty  pounds,  as  4o  the 
justice  shall  seem  meet ;  and  if  any  person  so  convicted  shall  afterwards 
commit  any  of  the  said  offences,  such  offender  shall  be  deemed  gait- 
ty  of  felony,  and,  being  convicted  thereof,  shall  be  liable  to  be  punished 
in  the  same  manner  as  in  the  case  of  simple  larceny." 

The  words  "  plant  or  vegetable  production,"  do  not  include  young  fmit 
trees.     Hodges'  ca6e,  M.  and  M.  341  (a). 

By  the  following  section,  the  stealing  of  the  same  articles  not  growing' 
in  any  garden,  &c.  is  punishable  only  by  summary  conviction. 

Proof  of  the  things  stolen — written  instruments.]  At  commoD  law, 
larceny  could  not  be  committed  of  deeds  or  other  instruments  concerning 
land.  1  Hale,  P.  C.  510.  Thus,  it  was  held,  that  stealing  a  commission^ 
directed  to  commissioners  to  ascertain  boundaries,  was  not  a  felony,  the. 
[  *569  ]  commission  concerning  the  realty.  Westbeer's  ^case,  1  Leach, 
12 ;  2  East,  P.  C.  596 ;  2  Str.  1 134.  But  the  parchment,  upon  which  the 
records  of  a  court  of  justice  are  inscribed,  if  it  do  not  relate  to  the  realty, 
may  be  the  subject  of  larceny.  Walker's  case,  1  Moody,  C*  C.  155. 
Bonds,  bills,  and  notes,  which  concern  mere  choses  in  action,  were  aleo  at 
common  law  held  not  to  be  such  goods  whereof  felony  might  be  commit- 
ted, being  of  no  intrinsic  value,  and  not  importing  any  property  in  po^ 
session  of  the  party  from  whom  they  are  taken,  4  Bl.  Com.  234  ;  2  East, 
P.  C.  597.  It  was  even  held,  that  larceny  could  not  be  committed  of  the 
box  in  which  charters  concerning  the  land  were  held.  3  Inst.  109 ;  1 
Hale,  P.  C.  510. 

But  now,  by  the  various  provisions  of  thft  7  &  8  Gea  4^  c.  29,  these 
offences  are  rendered  felonies. 

By  s.  21,  ^*  If  any  person  shall  steal,  or  shall,  for  any  fraudulent  purpose, 
take  from  its  place  of  deposit  for  the  time  being,  or  from  any  person  hav* 
ing  the  kiwful  custody  thereof,  or  shall  unlawfully  and  maliciously  oblite- 
rate, injure  or  destroy  any  record,  writ,  return,  panel,  process,  interroga- 
tory, deposition,  affidavit,  rule,  order,  or  warrant  of  attorney,  or  any  ori- 
ginal document  whatsoever,  of  or  belonging  to  any  court  of  record,  or  re- 
lating to  any  matter  civil  or  criminal,  begun,  depending,  or  terminated  in 
any  such  court,  or  any  bill,  answer,  interrogatory,  deposition,  affidavit,  or- 
der, or  decree,  or  any  original  document  whatsoever,  of  or  belonging  to 
any  court  of  equity,  or  relating  to  any  cause  or  nmtter  begun,  depending, 
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or  terminated  ii^  any  such  court,  every  such  ofFender  shall  be  guilty  pf  a 
misdemeanor,  and,  being  convicted  thereof,  ahallbe  liable  at  the  discretion 
of  the  Coart,  to  be  transported  beyond  the  seas  for  the  term  of  seven  year&, 
or  to  suffer  such  other  punishment,  by  fine  or  imprisonment,  or  by  both, 
as  the  Court  shall  award  ;  and  it  shall  not,  in  any  indictment  for  such  of- 
fence, be  necessary  to  allege  that  the  article,  in  respect  of  which  the  of- 
fence is  committed,  is  the  property  of  any.person,  or  that  the  same  is  of 
any  value." 

•As  to  the  power  of  awarding  hard  labor  and  solitary  confinement  in 
cases  of  imprisonment,  see  ante^  p.  53:^. 

By  s.  22,  ''  if  any  person  shall,  cither  during  the  life  of  the  testator  or 
testatrix,  or  after  his  or  her  death,  steal,  or,  for  any  fraudulent  purpoeOi 
destroy  or  conceal,  any  will,  codicil,  or  other  testamentary  instrument, 
whether  the  same  shall  relate  to  real  or  personal  estate,  or  to  both,  every 
such  offender  shall  be  guilty  of  a  misdemeanor,  and,  being  convicted  there- 
of, shall  be  liable  to  any  of  the  punishments  which  the  Court  may  award, 
as  hereinbefore  last  mentioned,  (viz.  at^the  discretion  of  the  Court,  transk 
portation  beyond  the  seas  for  the  term  of  seven  years,  or  such  other  pun- 
ishment by  fine  or  imprisonment,  or  by  both,  as  the  Court  shall  award ;) 
and  it  shall  not,  in  any  indictment  for  such  offence,  be  necessary  to  allege 
that  such  will,  codicil,  or  other  instrument,  is  the  property  of  any  person, 
or  that  the  same  is  of  any  value." 

And  by  s.  23,  "  if  any  person  shall  steal  any  paper  or  parchment,  writ- 
ten or  printed,  or  partly  written  and  partly  printed,  being  evidence  of  the 
title,  or  of  any  part  of  the  title,  to  any  real  estate,  *every  such  ofTen-  [  ♦570  ] 
der  shall  be  deemed  guilty  of  a  misdemeanor,  and,  being  convicted  thereof, 
shall  be  liable  to  any  of  the  punishments  which  Jthe  Court  may  award,  as 
hereinbefore  last  mentioned,  (vide  ante]  p.  569,)  and  in  any  indictment 
for  such  offence,  it  shall  be  sufficient  to  allege  the  thing  stolen,  to  be  evi- 
dence of  the  title,  or  of  part  of  the  title,  of  the  person,  or  of  some  one  ot 
the  persons,  having  a  present  interest,  whether  legal  or  equitable,  in  the 
real  estate  to  which  the  same  relates,  and  to  mention  such  real  estate,  or 
some  part  thereof  ;  and  it  shall  not  be  necessary  to  allege  the  thing  stolen 
to  be  of  any  value." 

Upon  an  indictment  under  the  above  section,  for  stealing  writings  re- 
lating to  real  estate,  although  the  offence  is  only  a  misdemeanor,  the  jury 
must  be  satisfied  that  the  defendant  took  them  under  such  circumstances 
as  would  have  amounted  to  larceny,  if  they  had  been  the  subject  of  lar» 
oeny.     Per  Patteson,  J.,  John's  case,  7  C,  and  P.  324  (a). 

By  s.  24,  it  is  provided,  "  that  nothing  in  the  act  contained,  relating  to 
cither  of  the  misdemeanors  aforesaid,  nor  any  proceeding,  conviction  or 
judgment,  to  be  had  or  taken  thereupon,  shall  prevent,  lessen,  or  impeach 
any  remedy  at  law  or  in  equity,  which  any  person,  aggrieved  by  any  such 
offence,  might  or  would  have  had,  if  the  act  had  not  been  passed  ;  but 
nevertheless  the  conviction  of  any  such  offender  shall  not  be  received  in 
evidence  in  any  action  at  law  or  suit  in  equity  against  him ;  and  no  person 
shall  beliable  to  be  convicted  of  either  of  the  misdemeanors  aforesaid,  by 
any  evidence  whatever,  in  respect  of  any  act  done  by  him,  if  he  shall,  at 
any  time  previously  to  his  being  indicted  for  such  offence,  have  disclosed 
such  act  on  oath,  in  consequence  of  any  compulsory  process  of  any  court 
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of  law  or  equity  in  any  action,  suit,  or  proceeding,  which  shall  have  been 
bona  fide  instituted  by  any  party  aggrieved,  or  if  he  shall  have  disclosed 
the  same  in  any  examination  or  deposition  before  any  commissioners  of 
bankrupt/' 

Proof  of  the  things  stolen — choses  in  action — securities  for  money, 
fye.'l  The  stealing  of  choses  in  action  was  provided  against  by  the  3  Geo. 
2,  c.  24,  s.  3,  which  made  it  larceny  to  steal  any  exchequer  orders  or  tal* 
lies^  or  other  orders  entitling  any  person  to  any  annuity  or  shareJn  any 
parliamentary  fund,  or  any  exchequer  bills,  South  Sea  bonds,  bank-notes, 
East  India  bonds,  dividend  warrants  of  the  Bank,  South  Sea  company, 
East  India  company,  or  any  other  company,  society,  or  corporation,  bills, 
bills  of  exchange,  navy  bills  or  debentures,  goldsmiths'  notes  for  the  pay« 
ment  of  money,  or  other  bonds  or  warrants,  bills  or  promissory  notes,  for 
the  payment  of  any  money,  being  the  property  of  any  other  person  or  Ar- 
sons, or  of  any  corporation,  notwithstanding  any  of  the  particulars  were 
termed  in  law  a  chose  in  action.  This  statute  is  repealed,  by  the  7  &  8 
Geo.  4,  c  27,  except  so  far  as  such  repeal  may  be  considered  as  qualified 
by  the  2d  section  of  the  act,  which  enacts,  that  nothing  in  th.e  act  contain* 
ed  shall  affect  or  alter  such  part  of  any  act  as  relates  to  the  Post-office,  or 
[  *571  ]  any  branch  of  the  public  revenue,  or  to  the  naval,  ^military, 
victualling,  or  other  public  stores  of  his  Majesty,  &c.,  except  the  acts  of 
31  Eliz.  c.  4,  and  22  Car.  2,  c.  5,  which  are  thereinbefore  repealed,  or 
shall  affect  or  alter  any  act  relating  to  the  Bank  of  Scotland,  or  South  Saa 
company.     See  2  Russell,  144. 

And  now,  by  the  7  &  8  Geo.  4,  c.  29,  s.  5,  '^  if  any  person  shall  steal 
any  tally,  order,  or  other  security  whatsoever,  entitling  or  evidencing^  the 
litle  of  any  person  or  body  corporate,  to  any  share  or  interest  in  any  pub- 
fio  stock  or  fund,  whether  of  this  kingdom  or  of  Great  Britain,  or  of 
Ireland,  or  of  any  foreign  state,  or  in  any  fund  of  any  body  corporate, 
company  or  society,  or  to  any  deposit  in  any  savings'  bank ;  or  shall  steal 
any  debenture,  deed,  bond,  bill,  note,  warrant,  order,  or  other  security 
whatsoever,  for  money,  or  for  payment  of  money,  whether  of  this  *king- 
dom  or  of  any  foreign  state ;  or  shall  steal  any  warrant  or  order  for  the 
delivery  or  transfer  of  any  goods  or  valuable  thing:* every  such  offender 
shall  be  deemed  guilty  of  felony  of  the  same  nature  and  in  the  same  de** 
gree,  and  punishable  in  the  same  manner,  as  if  he  had  stolen  any  chattel 
of  like  value,  with  the  share,  interest,  or  deposit  to  which  the  security  so 
stolen  may  relate,  or  with  the  money  due  on  the  security  so  stolen  or 
secured  thereby,  and  remaining  unsatisfied,  in  the  warrant  or  order ;  and 
each  of  the  several  documents  thereinbefore  enumerated,  shall  throughout 
the  act  be  deemed  for  every  purpose  to  be  included  under  and  denoted 
by  the  words  valuable  security." 

Upon  an  indictment  for  stealing  a  bill  of  exchange,  it  appeared  that 
when  the  bill  Was  stolen  from  the  prosecutor,  at  Manchester,  there  were 
the  names  of  two  indorsers  only  upon  it ;  but  when  negotiated  by  one  of 
the  prisoners  at  Leicester,  the  name  of  another  indorser  had  been  added* 
It  was  objected,  that  this  being  an  indictment  at  Leicester,  for  then  and 
there  stealing  a  bill,  whereon  the  names  of  A.  B.  and  C.  D.  were  indorsed, 
it  was  not  supported  by  evidence  of  a  bill  with  the  additional  name  of  £• 
F.  thereon,  at  the  time  of  the  negotiation  by  the  prisoner  at  Leicester. 
The  judges,  however,  resolved  that  the  addition  of  the  third  Qume  made 
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no  difference ;  that  it  was  the  same  bill  as  originally  stolen,  and  that  the 
prisoner  was  properly  convicted.     Austin's  case,  2  East,  ]P.  C.  602. 

Where  an  indictment  for  stealing  a  bank-note,  which  is  not  an  ofTence 
at  common  law  did  not  conclude  contra  formam  statuli,  the  judges  held 
that  the  defect  was  not  cured  by  the  7  Geo.  4,  c.  64,  s.  20,  and  arrested 
the  judgment  Pearson's  case,  i  Moo.  C.  C.  313  {a) ;  5  C.  and  P, 
121  (6), 

Proof  of  property  stolen — promissory  notes.]  Where  the  indictment 
is  for  stealing  a  promissory  note,  the  proof  must  support  the  description 
of  the  note  in  the  indictment.  The  prisoner  was  indicted  under  the  2 
Geo.  2,  c.  25,  for  stealing  "  a  certain  note,  commonly  called  a  promissory 
note;"  but  the  judges,  on  a  case  reserved,  held  the  indictment  wrong; 
that  it  was  not  sufficient  to  state  it  merely  to  be  a  note,  the  words  of  the 
statute  being  bank  note  or  promissory  note  for  payment  of  money,  and 
they  said  that  "  commonly  *called  a  bank-note"  did  not  aid  [  *572  ] 
such  originally  wrong  description.  Craven's  case,  Russ.  and  Ry.  14  (c) ; 
So  also  where  the  instrument  was  described  as  '^a  bank  post  bill." 
Chard's  case.  Id.  488  (d). 

The  promissory  notes  of  ^banker,  payable  at  his  correspondent's  in 
London,  and,  after  payment  .there,  stolen  on  their  return  to  the  country, 
have  been  held  to  be  "  promissory  notes,"  within  the  meaning  of  the 
statute  7  Geo.  3,  c.  50,  (against  secreting  letters  in  the  post-office.)  Le 
BlanCy  J.,  in  delivering  the  resolution  of  the  judges,  said,  the  notes  in 
point  of  form  were  strictly  promissory  notes,  they  remained  uncancelled 
on  the  face  of  them,  and  as  against  the  makers  (the  country  bankers)  they 
were  valid  and  obligatory  ;  so  that  into  whose  ever  hands  they  might  come 
for  valuable  consideration,  they  would  be  productive  and  available  against 
the  makers.     Ranson's  case,  Russ.  and  Ry.  232  (e) ;  2  Leach,  1090. 

Whether  the  paid  re-issuable  notes  of  a  banker  can  be  properly  describe 
ed  as  valuable  securities^  does  not  appear  to  be  well  settled ;  the  safe 
mode  of  describing  them  is  to  treat  them  as  goods  and  chattels.  The 
prisoner  was  indicted  in  several  counts  for  stealing  a  number  of  promissory 
notes,  and  in  others  for  stealing  so  many  pieces  of  paper  stamped  with  a 
stamp,  &c.  It  appeared  that  the  notes  consisted  of  country  bank  notes, 
which,  after  having  been  paid  in  London,  were  sent  down  to  the  country 
to  be  re-issued,  and  were  stolen  on  the  road.  It  was  objected  that  these 
were  no  longer  promissory  notes,  the  sums  of  money  mentioned  in  them 
having  been  paid  and  satisfied,  and  that  the  privilege  of  re-issuing  them, 
possessed  by  the  bankers,  could  not  be  considered  the  subject  of  larceny. 
The  judges,  however,  held  that  the  conviction  on  the  counts  for  stealing 
the  paper  and  stamps  was  good,  the  paper  and  stamps,  and  particularly 
the  latter,  being  valuable  to  the  owners.  Clark's  case,  Russ.  and  Ry. 
181  (/) ;  2  Leach,  1036,  1  Moody,  C.  C.  222  (g). 

In  a  later  similar  case,  where  re-issuable  bankers'  notes  (paid  in  Lon-* 
don)  had  been  stolen  from  one  of  the  partners  on  a  journey,  the  prisoner 
having  been  convicted,  upon  an  indictment  charging  him  in  different 
counts  with  stealing  valuable  securities  called  promissory  notes,  and  also 
with  stealing   so  many  pieces  of  paper  stamped  with  a  stamp,  &c.,  the 
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judges  held  the  conviction  right.  Some  of  them  doubted  whether  the 
notes  could  properly  be  called  '^valuable  securities ;"  but  if  not,  they  all 
thought  they  were  goods  and  chattels.  Vyse's  case,  1  Moody,  C.  C. 
218  (a). 

Lord  EUenborough  is  said  to  have  ruled,  that  it  was  not  a  felony  under 
2  Geo*  2,  c.  25,  to  steal  bankers'  notes  which  were  completely  executed, 
but  which  had  never  been  in  circulation,  because  no  money  was  due  upon 
them ;  Anon.  4  Bl.  Com.  by  Christian,  234,  (n.) ;  but  upon  this  decision 
it  has  been  observed,  that  such  notes  would  probably  be  deemed  valuable 
property,  and  the  subject  of  larceny  at  common  law.  2  Russell,  147  (n.) 
See  Clark's  case,  and  Vyse's  case,  (supra.)  If  the  halves  of  promissory 
notes  are  stolen,  they  should  be  described  as  goods  and  chattels.  Mead's 
case,  4  C.  and  P.  535  (6). 

[  *573  ]  *An  incomplete  bill  of  exchange  or  promissory  note,  is  not  as 
such  a  valuable  jsecurity  so  as  to  be  the  subject  of  larceny.  In  conse- 
quence of  seeing  an  advertisement,  A.  applied  to  the  prisoner  to  raise  mo- 
ney for  him.  The  latter  promised  to  procure  5000Z.,  and  producing  ten 
blank  10^.  stamps,  induced  A.  to  write  an  acceptance  across  them.  The 
prisoner  then  took  them,  without  saying  anything,  and  afterwards  filled 
them  up  as  bills  of  exchange  for  500/.  eiach,  and  put  them  into  circulation. 
It  was  held,  (at  the  Old  Bailey)  that  these*  were  neither  <<  bills  of  ex- 
change,'' "  orders  for  the  payment  of  money,"  nor  *^  securities  for  mo- 
ney;" and  that  a  change  of  larceny  for  stealing  the  paper  and  stamps 
could  not  be  sustained,  the  stamps  and  paper  not  being  the  property- of 
A.,  or  in  his  possession.  Minter  Hart's  case,  6  C,  and  P.  106  (c)»  "^ee 
also  Phipoe's  case,  2  Leach,  673  ;  2  East,  P.  C.  599,  stated  post,  p.  579. 

Proof  of  the  thing  stolen — bankers^  checks.]  A  check  upon  a  bank- 
er, drawn  more'  than  twenty  miles  from  London,  and  not  stamped,  has 
been  held  not  to  be  a  bill  or  drq/^,  within  the  7  Geo.  3,  c.  50 ;  being  of 
ho  value,  nor  in  any  way  available.  Pooley's  case,  Russ.  and  Ry.  12  (cQ. 
So  a  check  on  a  banker,  made  payable  to  A.  B.,  and  not  to  bearer,  not 
being  stamped,  has  been  decided  by  the  judges  not  to  be  a  valuable  secu- 
rity within  the  meaning  of  the  7  &  8  Geo.  4,  c.  29,  the  banker  being  sub- 
ject to  a  penalty  of  50L  by  paying  it.  Yates's  case,  1  Moody,  C.  C. 
170  (e).     See  Walsh's  case,  and  Metcalf 's  case,  post,  p.  579. 

Proof  qf  the  thing  stolen — Exchequer  bills.]  The  2  Geo.  2,  c.  25, 
mentioned  exchequer  bills  by  name,  and  under  that  statute  it  was  held, 
that  where  the  indictment  charged  the  prisoner  with  stealing  "  certain  bills, 
commonly  called  Exchequer  bills,"  and  it  appeared  that  they  were  signed 
by  a  person  who .  had  no  authority  to  sign  them,  they  were  misdescribed, 
and  the  prisoner  wa!{  entitled  to  an  acquittal.  Astlett's  case,  (first  case) 
S  Leach>  954.  But  being  afterwarjJs  indicted  for  stealing  certain  "  secur 
rities"  and  '<  effects,"  the  judges  held  that  he  was  rightly  convicted.  Id. 
.  {second  case)  958,  1  Bos.  and  P'ul.  N..R.  1.     , 

Proof  of  the  thing  slolen-^goods  from  vessds.]  Various  provisions 
were  made  by  the  7  and  8  Geo.  4,  c.  29,  for  the  protection  of  goods  in 
vessels.      . 

(lO  1  Eng.  C.  G.  318.    (i^)  Enff.  Com.  L.  Rep.  ziz.  514.    (e)  Id.  xzt.  303.    Id)  1  fing.  C. 
^  .  C.  13.    («)  3  Id.  170. 
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By  sectton  17,  it  is  enacted,  *'  that  if  any  person  shall  steal  any  goods 
'or  merchandize  in  any  vessel,  barge,  or  boat  of  any  description  whatsoev- 
er, in  any  port  of  entry  or  discharge,  or  upon  any  navigable  river  or  canal, 
or  in  any  creek  belonging  to  or  communicating  with  any  such  port,  river, 
or  canal ;  or  ^hall  steal  any  goods  or  merchandize  from  any  dock,  wharf, 
or  quay  adjacent  to  an3%such  port,  river,  canal,  or  creek,  every  such  of- 
•fender,  being  convicted  thereof,  [shall  be  liable  to  any  of  the  punishments 
which  the  Court  may  award,  as  herein-before  last  mentioned."]  (Trans- 
portation for  life,  &c.,  sec.  14.) 

*Now  by  the  7  Wm.  4  and  1  Vict.  c.  90,  so  much  of  the  above  [*574  ] 
section  as  relates  to  the  punishment  of  persons  convicted  of  any  of  the 
offences  therein  specified  is  repealed,  and  every  person  convicted  after  the 
commencement  of  the  act  of  any  such  offences  respectively,  shall  be  liable 
to  be  transported  beyond  the  seas  for  any  term  not  exceeding  fifteen  years, 
nor  less  than  ten  years,  or  to  be  imprisoned  for  any  term  not  exceeding 
three  years. 

For  8. 3,  authorizing  hard  tabor  and  solitary  confinement  in  cases  of  im- 
prisonment, see  ante,  p.  384. 

With  respect  to  the  punishment  of  accessaries,  see  ante,  p.  391. 
•  The  ship  must  be  proved  to  be  in  the  river,  &c.  mentioned  in  the  in- 
dictment. Where  the  offence  was  laid  to  be  committed  in  a  barge  on  the 
Thames,  and  it  was  ptoved  to  have  been  committed  in  a  barge  Tying 
aground  on .  the  banks  of  one  of  the  creeks  of  the  river,  namely,  Lime- 
4)ouse  dock,  it  was  held  to  be  a  fatal  variance.  Pike's  case,  1  Leach,  417. 
The  luggage  of  a  passenger  going  by  a  steam-boat  has  been  held  by 
Pixrkj  L,  and  Alderson,  B.,  to  he  within  the  word  "  goods"  in  the  above 
section.     Wright's  case,  7  C.  and  P.  159  (a). 

A  man  cannot  be  guilty  of  this  offence  in  his  own  ship.  Madox's  case, 
R.  and  R;  92  (6). 

By  the  7  and  8  Geo.  4,  c.  29,  s.  18,  it  was  enacted,  that  if  any  person 
should  plunder  or  steal  any  part  of  any  ship  or  vessel  which  should  be  m 
distress,  or  wrecked,  stranded,  or  cast  on  shore,  or  any  goods,  merchan- 
dize, or  articles  of  any  kind  belonging  to  such  ship' or  vessel,  every  such 
offender,  being  convicted  thereof,  should  suffer  death  as  a  felon :  Provided 
always,  that  when  articles  of  small  value  should  be  stranded  or  cast  on 
shore,  and  should  be  stolen  without  circumstances  of  cruelty,  outrage  or 
violence,  it  should  be  lawful  to  prosecute  and  punish  the  offender  as  for 
simple  larceny ;  and  in  either  case  the  offender  might  be  indicted  and  tried 
either  in  the  county  in  which  the  offence'  should  have  been  committed,  or 
in  any  county  next  adjoining. 

By  the  7  Wm.  4  and  1  Vict*,  c.  87,  s.  1,  so  much  of  the  above  act  as 
is  contained  in  the  above  section,  and  so  much  of  the  sanie  act  ais  relates 
to  the  punishment  of  principals  in  the  second  degree,  and  accessaries  be- 
fore and  after  the  fact  respectively,  to  the  felonies  punishable  under  that 
act  hereinbefore  referred  to,  are  repealed. 

And  by  s.  8,  ''  whosoever  shall  plunder  or  steal  any  part  of  any  ship 
or  vessel  which  shall  be  in  distress,  or  wrecked,  stranded,  or  cast  on  shore, 
or  any  goods,  merchandize,  or  articles  of  any  kind  belonging  to  such  ship 
or  vessel,  and  be  convicted  thereof,  shall  be  liable,  at  the  discretion  of  the 
court,  to  be  transported  beyond,  the  seas  for  any  term  not  exceeding  fif- 


(a)  Eng.  Com.  L.  Rep.  xzxU.  479.    (6)  1  -Eng.  C.  C.  92. 
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teen  years  nor  less  than  ten  years,  or  to  be  imprisoned  for  any  teminot 
exceeding  three  years." 

For  the  punishment  of  accessaries  (s.  9.)  see  ante,  201. 

For  8.  10,  authorizing  hard  labor  and  solitary  coniinemeot  in  cases  of 
imprisonment,  see  ante. 

By  the  7  and  8  Geo.  4,  c.  29,  s.  19,  "  if  anpgoods,  merchandize,  or 
[^575  ]  articles  of  any  kind,  belonging  to  any  ship  or  vessel  in  distress,  *or 
wrecked,  stranded,  or  cast  on  shore  as  aforesaid,  shall,  by  virtue  of  a  search 
vearrant,  to  be  granted  as  herein-after  mentioned,  be  found  in  the  posses- 
flion  of  any  person,  or  on  the  premises  of  any  person  with  his  knowledge^ 
and  such  person  being  carried  before  a  justice  of  the  peace,  shall  not  sat* 
isfy  the  justice  that  he  came  lawfully  by  the  same,  then  the  same  shall,  by 
order  of  the  justice,  be  forthwith  delivered  over  to  or  for  the  use  of  the 
rightful  owner  thereof ;  and  the  offender,  on  conviction  of  such  offence 
before  the  justice,  shall  forfeit  and  pay,  over  and  above  the  value  of  the 
goods,  merchandize,  or  articles,  such  sum  of  money,  not  exceeding  twen- 
ty pounds,  as  to  the  justice  shall  seem  meet." 

By  section  20,  if  any  person  offers  shipwrecked  goods  for  sale  they 
may  be  seizcjd. 

Proof  of  the  things  stolen — goods  in  process  of  manufadure.]  By 
the  7  Geo.  4,  c.  29,  s.  16,  "  if  any  person  shall  steal,  to  the  value  of  ten 
shillings,  any  goods  or  articles  of  silk,  woollen,  linen,  or  cotton,  or  of  any 
one  or  more  of  those  materials  mixed  with  each  other,  or  mixed  with  any* 
other  material,  whilst  laid,  placed,  or  exposed,  during  any  stage,  process, 
or  progress  of  manufacture,  in  any  building,  field,  or  other  place,  every 
such  offender  being  convicted  thereof,  [shall  be  liable  to  any  of  the  pun- 
ishments which  the  court  may  award  as  hereinbefore  last  mentioned."] 
(Transportaton  for  life.     See  section  14.) 

Now  by  the  7  Wm.  4  and  1  Vict.  c.  90,  s.  2,  after  reciting  (inter  alia) 
the  above  section  of  the  7  &  8  Geo.  4,  c.  29,  it  is  enacted,  that  so  much 
of  the  said  act  as  relates  to  the  punishment  of  persons  convicted  of  any 
of  the  offences  hereinbefore  specified,  shall  be  repealed,  *^  and  every  per- 
son convicted  after  the  commencement  of  this  act  of  any  such  offences 
respectively,  shall  be  liable  to  be  transported  beyond  the  seas  for  any  term 
not  exceeding  fifteen  years  nor  less  than  ten  years,  or  to  be  imprisoned 
for  any  term  not  exceeding  three  years." 

For  8.  3,  authorizing  hard  labor  and  solitary  confinement,  in  cases  of 
imprisonment,  see  ante,  p.  384. 

As  to  the  punishment  of  accessaries,  see  ante,  p.  391. 

Where  on  an  indictment  under  the  (repealed)  statute  18  Geo.  4,  c.  27, 
for  stealing  yarn  from  a  bleaching  ground,  it  appeared  that  the  yarn  at 
the  time  it  was  stolen,  was  in  heaps,  for  the  purpose  of  being  carried  into 
the  house  and  was  not  spread  out  for  bleaching ;  Thompson,  B.,  held 
that  the  case  was  not  within  the  statute.  HugilPs  case,  2  Russ.  245.  So 
where  the  indictment  was  for  stealing  calico,  placed  to  be  printed  and 
dried  in  a  certain  building,  it  was  held  that  in  order  to  support  the  capital 
charge,  it  was  necessary  to  prove  that  the  building  from  which  the  calico 
WB8  stolen,  was  used  either  for  drying  or  printing  calico.  Dixon's  case,  R. 
and  R.  53  (a).  But  it  is  to  be  observed,  that  the  repealed  statute  mentioned 

(«)  1  Eng.  C.  C.  53. 
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particularly  a  building,  &c.,  made  use  of  by  any  calico  printer,  &c.  for 
printing,  whitening,  booking,  bleaching  or  dying.  It  has  been  decided 
that  goods  remain  in  a  "stage,  process  or  progress  of  ^manufac-  [  *576  ] 
tore"  within  the  meaning  of  the  7  &  8  Geo.  4,  c.  30,  s.  3,  (see  paai,  title. 
Malicious  injuries,)  and  conscquentl^also  within  the  7  &  8  Geo.  4,  c. 
29,  s.  16,  ante,  p.  575,  though  the  texture  be  complete,  if  they  are  not  yet 
brought  into  a  condition  for  sale.     Woodhead's  cose,  I  M.  and  Rob.  549. 

Proof  of  the  thing  stolen — animalsy  fyc.  domestic  animals.]  Of  do- 
mestic cattle,  as  sheep,  oxen,  horses,  &c.,  or  of  domestic  fowls,  as  hens, 
ducks,  geese,  &c.,  and  of  their  eggs,  larceny  may  be  committed  at  com- 
mon hw,  for  they  are  the  subjects  of  property,  and  serve  for  food.  1  Hale, 
P.  C.  511 ;  Hawk.  P.  C.  b.  1,  c.  33,  843.  And  it  being  felony  to  steal 
the  animals  themselves,  it  is  also  felony  to  steal  the  product  of  any  of 
them,  though  taken  from  the  living  animal.  Thus  milking  cows  at  pas- 
ture, and  stealing  the  milk,  was  held  felony  by  all  the  judges.  Anon.  2 
East,  P.  C.  617.  So  pulling  the  wool  from  a  sheep's  back.  Martin's 
case,  Id.  618.  But  it  must  be  understood  in  this  as  in  the  other  instance, 
that  the  fact  is  done  fraudulently  and  feloniously,  and  not  merely  from 
wantonness  or  frolic.  Id.  The  stealing  of  a  stock  of  bees,  also  seems  to 
be  admitted  to  be  felony  (1).  Tibbs  v.  Smith,  L.  Raym.  33;  2  East, 
P.  C  607;  2  Russell,  151.  The  Scotch  law  corresponds  with  that  of 
Englaiid  in  this  respect,  the  stealing  of  bees  in  a  hive  being  considered 
theft  at  common  law,  and  the  prosecutions  for  such  thefts  being  very  nu- 
merous. Alison's  Princ.  Crim.  Law  of  Scotland,  280.  See  also  1st  Rep* 
Crim.  Law  Com.  p.  14. 

Proof  of  the  thing  stolen^-^nimals  /era  natura.]  Larceny  cannot 
be  committed  of  animals,  in  which  there  is  no  property,  as  of  beasts  that 
are  ferte  natures  and  unreclaimed,  such  as  deers,  hares,  or  conies  in  a  fo- 
rest, chase  or  warren,  fish  in  an  open  river  or  pond  or  wild  fowl  at  their 
natural  liberty,  although  any  person  may  have  the  exclusive  right,  ratione 
loci  out  priMegiiy  to  take  them  if  he  can  in  those  places.  1  Hale,  P.  C. 
511  ;  1  Bl.  €om.  235,  6  ;  2  East,  P.  C.  607.  So  of  swans,  though 
marked,  if  they  range  out  of  the  royalty,  because  it  cannot  be  known  that 
they  belong  to  any  person.  1  Hale,  P.  C.  511.  So  ferrets,  though  tame 
and  saleable.  Searing's  case,  Russ.  and  Ry.  350  (a).  So  of  rooks  in  a 
rookery.  See  Hannam  v.  Mocket,  2  .B.  and  C.  934  (b) ;  4  D.  and  R. 
518. 

Proof  i^  the  things  stolen — animals  fene  natura — dead  or  recknn^ 
ed,]  Where  animals  fene  natune  are  dead,  reclaimed  (and  known  to  be  « 
so)  or  confined,  and  may  be  served  for  food,  it  is  larceny  at  common  law 
to  take  them.  Thus  deer  incloAd  in  a  park,  fish  in  a  trench  or  net,  or  as 
it  should  seem  in  any  other  place  which  is  private  property,  and  whe^e 
they  may  be  taken  at  the  pleasure  of  the  owner  at  any  time,  pheasants  or 
partridges  in  a  mew,  young  hawks  in  a  nest  or  even  old  ones,  or  falcons 
reclumed,  and  known  by  the  party  to  be  so.     1  Hale,  P.  C.  511 ;  2  East, 

(1)  Wallis  V.  Meaae,  3  Binn.  546. 
(of  1  Eng.  C.  C.  350.    (b)  Eng.  Com,  L.  Rep.  iz.  280. 
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P.  C.  607.  So  of  young  pigeons  in  a  dove-cote  (1).  1  Hale,  P.  C.  511. 
And  where  pigeons  were  so  far  tamed  that  they  came  hoine  every  night 
[  *577  ]  *to  roost  in  their  boxes,  after  they  have  becfn  out  to  feed,  Taddy^ 
S.,  held  them  to  be  the  subject  of  larceny.  Brook's  case,  4  C.  and  P. 
131  (a).  So  where  the  pigeons  Were  shut  up  in  their  boxes  every  night ; 
pet  Parke,  B.,  Luke's  case,  MS.  Durham  Spring  Ass;  1839. 

Of  the  eggs  of  hawks,  or  swans,  though  reclaimed,  larceny  cannot  be 
committed,  the  reason  of  which  is  said  to  be,  that  a  less  punishment, 
namely,  fine  and  imprisonment,  is  appointed  by  statute  for  that  offence. 
2  East,  P.  C.  607  ;  2  Russell,  151 . 

And.  when  an  animal  feriB  naturm  is  killed,  larceny  may  be  committed 
of  its  flesh,  as  in  the  case  of  wild  deer,  pheasants,  partridges,  &c.,  for 
the  flesh  or  skins  are  the  subject  of  property.  3  Inst.  116;  1  Hale,  P. 
C,  511. 

An  indictment  for  stealing  a  dead  animal  should  state  that  it  was  dead, 
for  upon  a  general  statement  that  the  party  stole  the  animal,  it  is  to  be  in- 
tended that  be  stole  it  alive.  Per  Holroyd,  J.,  Edwards'  case,  Russ.  and 
Ry.  498  (fr),  ante,  p.  94.  So  an  indictment  for  stealing  two  turkies  was 
held  by  Hullock,  B.,  not  to  be  supported  by  proof  of  stealing  two  dead 
turkies.  Hatloway's  case,  1  C.  and  P.  128  (c).  So  where  the  prisoner 
was  indicted,  for  stealing  a  pheasant,  value  40^.  of  the  goods  and  chattels 
of  H.  S.,  all  the  judges,  after  much  debate,  agreed  that  the  conviction  was 
bad  ;  for  in  the  case  of  larceny  of  animals  fera  natura,  the  indictment 
must  show  that  they  were  either  dead,  reclaiimed,  or  confined,  otherwise 
they  must  be  presumed  to  be  in  their  original  state,  and  it  is  hot  sufGeient 
to  add  ^<  of  the  goods  and  chattels"  of  such  a  one.  Rough's  case,  2  East, 
P:  C.  607. 

But  where  the  prisoner  was  indicted  for  receiving  a  lamb  before  then 
stolen,  and  it  appeared  in  evidence  that  the  animal  had  been  killed  before  it 
was  received  by  the  prisoner ;  the  prisoner  being  convicted,  the  judges  held 
the  conviction  good,  according  to  the  report,  on  the  ground  that  it  was 
ioimaterial  as  to  the  prisoner's  offence  whether  the  lamb  was  alive  or  dead, 
his  offence  and  the  punishment  for  it  being  in  both  cases  the  saine.  Puck- 
ering's  case,  1  Moo.  C.  C.  242  (d) ;  1  Lew.  C.  C.  302. 

Proof  of  the  thing  stolen — animcds  kept  for  pleasure  only^  and  not 
fit  for  food,]  There  is,  says  Lord  Coke^  a  distinction  between  such 
beasts  as  are  ferte  natune,  and  beibg  made  tame,  serve  for  pleasure  only 
and  such  as,  being  made  tame,  serve  for  food,  &c.  3  Jnst.  101.  Thus, 
although  the  owner  may  have  a  lawful  property  in  them,  in  respect  of 
which  he  may  maintain  an  action  of  trespass,  yet  there  are  some  things  of 
which,  in  respect  of  the  baseness  of  their  nature,  larceny  cannot  be  coni- 
mitted,  as  mastiffs,  spaniels,  grey-hounds,  and  blood-hounds  (2)  ;  and 
other  thingsj  though  reclaimed  by  art  ancMndustry,  as  bears,  foxes,  ferrets, 
&c.  and  their  whelps  or  calves,  because  though  reclaimed,  they  serve  not 
for  food  but  pleasure,  and  so  differ  from  pheasants,  swans,  &c.,  which 
when  made  tame,  serve  for  food.     1  Hale,  P.  C,  512 ;  Searing's  case, 

(1)  Comm.  V,  Chace,  9  Pick.  15. 
(!^  FiBdIay  «.  Bear,  8  S.  &  R.  671. 

(a)  Eng.  Com.  L.  Rep.  xix.  306.    (&}  1  En^:  C.  C.  498.    (c)  Eng.  Com.  L.  Rep.  zi.  343. 

(d)  i  Eng.  C.  C.  343. 
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Russ.  and  Ry.  350  (a),  ante,  p.  576.  The  rule  with  regard  to  animals 
Jene  naturte  not  fit  for  food,  is  said  to  include  ''  bears,  foxes,  monkeys, 
*apes,  polecats,  cats,  dogs,  ferrets,  thrushes,  singing  birds  in  gene*  [  *578  ] 
ral,  parrots  and  squirrels/'  1st  Rep.  Crim.  Law  Com.  p.  14.  The  young 
of  wild  animals  are  also  included.     Id. 

Before  the  late  game  act,  it  was  held  that  it  is  not  necessary  a  person  in 
possession  of  game,  which  has  been  reclaimed,  should  be  qualified,  in 
order  to  support  an  indictment  laying  the  property  in  him.  Jones's  case, 
3  Burns'  Just.  tit.  Larceny,  p.  84. 

Proof  qf  things  stolen — dogs,  pigeons,  fyc]  By  the  7  8i  8  Geo.  4, 
c.  29,  s.  31,  ''  if  any  person  shall  steal  any  dog,  or  shall  steal  any  beast,  or 
bird,  ordinarily  kept  in  a  state  of  confinement,  not  being  the  subject  of 
larceny  at  common  law,  every  such  offender,  being  convicted  thereof  be- 
fore a  justice  of  the  peace,  shall  for  the  first  offence  forfeit  and  pay,  over 
and  above  the  value  of  the  dog,  beast,  or  bird,  such  sum  of  money,  not 
exceeding  £20,  as  to  the  justice  shall  seem  meet;  and  if  any  person  so 
convicted  shall  afterwards  be  guilty  of  any  of  the  said  offences,  and  shall 
be  convicted  thereof  in  like  manner,  every  such  offender  shall  be  commit>- 
ted  to  the  common  gaol  or  house  of  correction,  there  to  be  kept  to  hard 
labor  for  such  term  not  exceeding  twelve  calendar  months,  as  the  oonYictiag 
justice  shall  think  fit ;  and  if  such  subsequent  ^onviction  shall  take  place 
before  two  justices,  they  may  further  order  the  offender,  if  a  male,  to  be 
once  or  twice  publicly  or  privately  whipped,  after  the  expiration  of  four 
days  from  the  time  of  such  conviction." 

And  by  s.  32,  ''  if  any  dog,  or  any  such  beast,  or  the  skin  thereof,  or 
any  such  bird,  or  any  of  the  plumage  thereof,  shall  be  found  in  the  pos- 
session, or  on  the  premises  of  any  person  by  virtue  of  a  search  warrant, 
to  be  granted  as  hereinafter  mentioned,  the  justice  by  whom  such  warrant 
was  granted  may  restore  the  same  respectively  to  the  owner  thereof,  and 
the  person  in  whose  possession  or  on  whose  premises  the  same  shall  be  so 
found,  such  person  knowing  that  the  dog,  beast,  or  bird  has  been  stolen, 
or  that  the  skin  is  the  skin  of  a  stolen  dog,  or  beast,  or  that  the  plumage 
is  the  plumage  of  a  stolen  bird,  shall  on  conviction  before  a  justice  of  the 
peace,  be  liable  for  the  first  offence  to  such  forfeiture,  and  for  every  subse- 
quent offence  to  such  punishment  as  persons  convicted  of  stealing  any  dog, 
beast,  or  bird,  are  hereinbefore  made  subject  to." 

And  by  s.  33,  "if  any  person  shall  unlawfully  and  wilfully  kill,  wound, 
or  take  any  house-dove  or  pigeon,  under  such  circumstances  as  shall  not 
amount  to  larceny  at  common  law,  every  such  offender  being  convicted 
thereof  before  a  justice  of  the  peace,  shall  forfeit  and  pay,  over  and  above 
the  value  of  the  bird,  any  sum  not  exceeding  two  pounds." 

Proqf  of  the  thing  taken — identity.]  Evidence  must  be  given  to 
show  the  identity  of  the  property  taken.  But  a  resemblance  between  the 
article  stolen  and  the  article  lost,  will  in  some  cases  be  sufficient  without 
positive  proof  of  the  identity,  as  in  the  case  of  corn,  or  sugar  stoleo,  Slc» 
2  East,  P.  C.  657  ;  2  Russell,  178. 

*Proof  qf  the  thing  taken — value.]     Evidence  must  be  given  [  *579  ] 

(a)  1  £ng.  C.  C.  350. 
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that  the  thing  stokn  is  of  some  value  (I).  Phipoe's  case,  2  Leach,  680. 
But  it  is  not  necessary  that  the  property  should  be  of  value  to  third  per- 
sons, if  valuable  to  the  owner.  Therefore  a  man  may  be  convicted  of 
stealing  bankers'  re-issuable  notes,  which  have  been  paid.  Clarke's  case, 
2  Leach,.  1036  ;  Ranson^s  case.  Id.  1090  ;  Russ.  and  Ry.  232  (a),  ante, 
p.  572.  In  Walsh's  case,  R.  and  R.  215,  the  judges  are  reported  to  have 
held,  (p.  220)  that  a  check  in  the  hands  of  the  drawer  is  of  no  value, 
and  could  not  be  the  subject  of  larceny.  But  where  the  prisoner,  who 
was  employed  by  the  prosecutors  as  an  occasional  clerk,  received  from 
them  a  check  on  their  bankers,  payable. to  a  creditor,  for  the  purpose  of 
giving  it  to  such  creditor,  and  the  prisoner,  caused  the  check  to  be  pre- 
sented by  a  third  party,  and  appropriated  the  amount  to  his  own  use;  and 
being  found  guilty  of  stealing  the  check,  the  judges  affirmed  the  convic- 
tion.    Metcalf's  case,  I  Moo.  C.  C.  433  (6). 

'  In  certain  statutory  felonies,  as  stealing  trees,  &c.,  the  article  stolen 
must  be  proved  to  be  of  a  certain  value,  ante^  p.  567.  In  other  cases, 
as  for  stealing  a  will,  &.C.,  ante,  p.  567,  it  is  not  necessary  to  allege  the 
property  to  be  of  any  value. 

Proof  of  ownership — cases  where  it  is  unnecessary  to  allege  or  prove 
ownership.]  In  some  cases,  in  consequence  of  the  provisions  of  certain 
statutes,  it  is  unnecessary  either  to  allege  or  prove  the  ownership  of  the 
property  stolen,  as  upon  an  indictment  upon  the  (repealed)  4  Geo.  3,  c* 
32,  (sec  7  and  8  Geo.  4,  c.  29,  s.  44,  ante,  p.  565,)  in  which  many  of 
.the  judges  thought  that  the  right  way  of  laying  the  case  was,  to  aU^e 
the  lead  to  have  been  fixed  to  a  certain  buiding,  &c.,  without  stating  the 
property  to  be  in  any  one.  Hickman's  case,  2  East,  P.  C.  593.  So  by 
7  and  .8  Geo.  4,  c.  29,  s.  22,  upon  an  indictment  for  stealing  a  will,  dLC, 
it  diaH  not  be  necessary  to  allege  that  such  will,  &e.  is  the  property  of 
any  person,  or  that  the  same  is  of  any  value ;  and  the  same  with  regard  to 
stealing  records,  &c.,  s.  21 ;  see  ante,  p.  569.    . 

Prof^  of  the  ownership — intermediate  tortious  taking.]  It  is  an 
established  and  well  known  rule  of  law,  that  the  possession  of  the  true 
owner  of  goods  cannot  be  divested  by  a  tortious  taking ;  and,  therefore, 
if  a  person  unlawfully  take  my  goods,  and  a  second  person  take  them 
again  from  him,  I  may,  if  the  goods  were  feloniously  taken,  indict  such 
.second  person  for  the  theft,  and  allege  in  the  indictment  that,  the  goods 
are  my  property,  because  these  acts  of  theft  do  not  change  the  possession 
of  the  true  owner.  Per  Gould,  J.,  delivering  the  opinion  of  the  judges, 
Wiikins'  case,  1  Leach,  522.  If  A.,  says  Lord  Hak,  steal  the  horse  of 
B.,  and  after  C.  steals  the  same  horse  from  A.,  in  this  case  C.  is  a  felon, 
both  as  to  A.  and  B.,  for  by  the  theft  by  A.,  B.  lost  not  the  property,  nor 
in  law  the  possession  of  his  horse,  and  therefore  C.  may  be  indicted  for 
felony  in  taking  the  horse  of  B.  1  Hale,  P.  C.  507.  But  if  A.  steals 
the  horse  of  B.,  and  .afterwards  delivers  it  to  C,  who  was  no  party  to 
[  *580  ]  *the  first  stealing,  and  C.  rides  away  with  it,  animo  furandi, 
yet  C.  is  no  felon  to  B.,  because,  though  the  hprse  was  stolen  from  B., 

(1)  Fayne  v.  The  People,  6  Johns.  103.    Therefore  in  larceny  of  a  bank-note,  it  raOBt  be 
proved  to  be  genuine.    State  v,  Tillery,  1  Nott  ^  M'C.  9. 

fa)  1  Eng.  C.  C.  23S.    (b)  3  Ibid.  433. 
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yet  it  was  stolen  by  A.,  and  not  by  C,  for  C«  did*  not  take  it,  neither  is  he 
a  felon  to  A.,  for  he  had  it  by  his  delivery.  Ibid..  The  doctrine  as  to 
property  not  being  changed  by  felony,  holds  also  with  regard  to  property 
taken  by  fraudy  for  otherwise  a  man  might  derive  advantage  from  his  own 
wrong.  Per  Gould,  J.,  1  Leach,  5f>3  ;  Noble  v.  Adams,  7  Taunt.  39(a)  ; 
Kelby  ».  Wikon,  Ry.  and  Moo.  N.  P.  C.  178  (6)  ;  Irving  v.  Motly,  7 
Bingh.  543  (c). 


Proof  of  ownership — of  goods  in  custodia  legis.]  Goods  seized  by 
the  sheriff  under  a  fi.  fa.  remain  the  property  of  the  defendant  until  a 
sale.  Lucas  V.  Nockelis,  10  Bingh.  182(d).  A  sheriff's  officer  seized 
goods  under  a  yE. /a.  against  J.  S.,  and  afterwards  stole  part  of  them. 
The  indictment  against  him  described  the  goods  as  the  goods  of  J.  S.y 
uplon  which  it  was  objected  that  they  were  no  longer  the  goods  of  J.  8., 
and  should  have  been  described  as  the  goods  of  the  sheriff;  but  upon  the 
point  being  saved,  the  judges  held  that  notwithstanding  the  seizure,  the 
general  property  rerhained*  in  J.  S.,  and  the  loss  would  fall  upon  him  if 
they  did  not  go  to  liquidate  the  debt ;  that  the  seizure  left  the  debt  as.  it 
was,  and  that  the  whole  debt  continued  until  the  goods  were  applied  to 
its  discharge  (I).     Eastell'l^  case,  2  Russell,  158. 

Proof  of  ownership — goods  of  the  offender  himseif.]  Under  certain 
circumstances  a  man  may  be  guilty  of  larceny  in  stealing  his  own  goods^ 
or  of  robbery  in  taking  them'  by  violence  from  the  person  of  another. 
And  he  may  likewise  be  accessary  after  the  fact  to  such  larceny  or  rob- 
hery^  by  harboring  the  thief,  or  assisting  his  escape.  These  cases  arise 
where  the  property  is  in  the  temporary  possession  of  another  person,. frotn . 
whence  the  owner  takes  them  with  a  fraudulent  intent  (2).  Thus  whe^e 
A*  delivers  goods  to  B.  to  keep  for  him,  and  then  steals  them,  with  intent 
to  charge  B.  with  the  value  of  them,  this  is  felony  in  A.  1  Hale,  P.  C. 
513,  514 ;  Foster,  123 ;  2  East,  P.  C.  558.  And  if  A.  having  delivered 
money  to  his  servant  to  carry,  disguises  himself,  and  robs  him  on  the  road, 
with  intent  to  charge  the  hundred,  this  is  undoubtedly  robbery  in  A. 
Poster,  123,  124 ;  4  Bl.  Com.  231.  And  there  deems  to  be  no  oUection 
in  such  case  to  laying  the  property  in  the  servant.  2  East,  P.  C.  654. 
Goods  were  placed  in  the  hands  of  lightermen  for  the  purpose  of  getting  ' 
them  passed  at  the  customs,  and  conveyed  on  board  ship.  In  order  to 
defraud  the  government  of  the  duties,  the  owner  of  the  goods  secretty 
abstracted  them  from  the  possession  of  the  lightermen.  The  owner  being 
convicted  of  larceny,  upon  a  case  reserved,  seven  of  the  judges  held  it  to 
be  a  larceny,  because  the  lightermen  had  a  right  to  the  possession  until 
the  goods  reached  the  ship ;  they  had  also  an  interest  in  that  possession, 
and  the  intent  to  deprive  them  of  their  possession  wrongfully,  and  against 
their  will,  was  a  felonious  intent,  as  against  them,  because  it  exposed 
them  to  a  suit  upon  the  bond  given  to  the  customs.  In  the  opinion  of 
"^some  of  the  seven  judges,  it  would  have  been  larceny,  although  [  ^581  ] 
there  had  'been  no  felonious  intent  against  the  lightermen,  but  only  an 
intention  to  defraud  tlie  crown.     Four  of  the  judges  doubted  whether  it 


1)  Churchill  r.  Warren,  2  N.  Hamp.  298.  .  Folsom  v.  Chesley,  lb.  432.    Post,  586,  n.  (1). 
^)  Palmer  r.  The  People,  10  Wend.  165. 

(a)  Eng.  Com.  L.  Rep.  ti.  25.    {b)  Id.  xzi.409.    (c>  Id.xx.  233.     (d)  Id.  xxy.84. 


% 


Ml  Larceny. 

will  larceny,  because  there  was  no  intent  to  cheat  or  charge  the  lighter- 
men,  but  only  an  intention  to  defraud  tlie  crown.  Wilkinson's  case, 
Russ.  and  Ry.  470  (a). 

Upon  the  same  principle,  although  the  part-owner  of  goods  cannot  in 
general  be  guilty  of  larceny  with  regard  to  the  other  part-owners,  yet  if 
the  property  be  in  the  possession  of  a  person  who  is  responsible  for  its 
safety,  and  a  part-owner  take  it  out  of  his  possession,  under  such  circum'- 
stances  as  would  in  ordinary  cases  constitute  a  larceny,  it  is  a  fdony. 
Thus  where  a  box  belonging  to  a  benefit  society,  was  deposited  with  the 
landlord  of  a  public  house,  who,'  by  the  rules  of  the  society,  was  answer* 
able  for  its  safety,  and  a  member  of  the  society  broke  into  the  house,  and 
carried  away  the  box,  being  convicted  of  larceny,  the  judges  on  a  case  re^ 
served  were  clear,  that  as  the  landlord  was  answerable  to  the  society  for 
the  property,  the  conviction  was  right.  Bramley's  case,  Russ.  and  Ry. 
478  (6). 

Proof  of  ownership — goods  of  joint  ienanis,  tenants  in  common^ 
joint  stock  companies^  and  partners.\  In  general  a  party  having  a  right 
of  property  in  goods,  and  also  a  right  to  the  possession,  cannot  be  guilty 
of  larceny  with  respect  to  such  goods.  Tenants  in  common,  therefore, 
and  joint  tenants  cannot  be  guilty  of  stealing  their  common  goods  (i).  1 
Hale,  P.  C.  513 ;  2  East,  P.  C.  558. 

Difficulties  often  arising  with  regard  to  the  proof  of  the  names  of  all 
the  partners  laid  in  an  indictment,  the  following  enactment  was  made  for 
the  purpose  of  removing  the  inconvenience. 

By  the  7  Geo.  4,  c.  64,  s.  14,  in  order  to  remove  the  difficulty  of  8tat» 
ing  the  names  of  all  the  owners  of  property  in  the  case  of  partners  and 
other  joint  owners,  it  is  enacted,  "  that  in  any  indictment  or  inforaia* 
tion  for  any  felony  or  misdemeanor,  wherein  it  shall  be  requisite  to  state 
the  ownership  of  any  property  whatsoever,  whether  real  or  personal, 
whicti  shall  belong  to  or  be  in  the  possession  of  more  than  one  person^ 
whether  such  persons  be  partners  in  trade,  joint  tenants,  parceners,  or  ten* 
ants  in  common,  it  shall  be  sufficient  to  name  one  of  such  persons,  and  to 
state  such  property  to  belopg  to  the  person  so  named,  and  another  or 
others,  as  the  case  may  be ;  and  wiienever,  in  any  indictment  or  informa* 
tion  for  any  felony  or  misdemeanor,  it  shall  be  necessary  to  mention  for  any 
purpose  whatsoever,  any  partners,  joint  tenants,  parceners,  or  tenants  in 
common,  it  shall  be  sufficient  to  describe  them  in  the  manner  aforesaid  ; 
and  the  provision  shall  be  construed  to  extend  to  all  joint  stock  compa* 
nifs  and  trustees." 

The  words  of  the  above  provision  are  ^'  another,  or  others ;"  therefore, 
where  a  prisoner  was  indicted  for  stealing  paper  the  property  of  6.  E. 
and  others,  and  it  appeared  that  the  paper  belonged  to  6.  £•  and  another 
only,  Lord  Denman^  C.  J.  held  that  he  must  be  acquitted.  Hampton's 
case,  Greenw.  Coll.  Stat.  143. 
[  ^582  ]     *A  bible   had  been  given  to  a  society  of  Wesleyan  Dissen-* 

(1)  One  entitM  to  reoem  a  share  of  a  crop  for  his  aerrtcei  i«  not  jointptenaat  or  tenant  in 
eommoa  with  hie  employer,  and  commits  larceny  in  stealing  a  part.  State  o.  Gay,  1  HtU» 
964. 

On  an  indictment  for  stealing  Uie  goods  of  A.  d&  B.  Eyidence  that  some  belonged  to  A. 
and  some  to  B.  will  not  do.    State  o.  Ryaw,  4  M'Cord,  16. 

(«)  1  Eng.  C.  C.  470.    (*)  Id.  478. 
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ters,  and  w«s  bound  at  the  expense  of  the  society.  No  trust  deed  was  pro- 
duced. The  biUe  having  been  stolen,  the  indictment  charged  the  pro- 
perty to  be  in  A.  and  others.  A.  was  a  trustee  of  the  chapel  and  a  mem- 
ber of  the  society.  Parke,  J.,  held  the  indictment  right.  Boulton^s  case, 
5  C.  and  P.  537  (a). 

It  is  not  requisite  that  a  strict  legal  partnership  should  exist.  Where 
C.  and  D.  carried  on  business  in  partnership,  and  the  widow  of  C.  upon 
his  death,  without  taking  out  administration,  acted  as  partner,  and  the 
stock  was  afterwards  divided  between  her  and  the  surviving  partner,  but 
before  the  division,  part  of  the  stock  was  stolen  ;  it  was  held,  that  the 
goods  were  properly  described  as  the  joint  property  of  tiTe  surviving  part- 
ner, and  the  widow,  upon  an  objection  that  the  children  of  C.  ought  to 
have  been  joined,  or  the  goods  described  as  the  property  of  the  surviving 
partner^  and  the  ordinary,  no  administration  having  been  taken  out. 
Gabey's  case,  R.  and  R.  178  (b).  And  where  a  father  and  son  took  a 
farm  on  the  joint  account,  and  kept  a  stock  of  sheep,  their  joint  property, 
and  opon  the  death  of  the  son,  the  father  carried  on  the  business  for  the 
joint  benefit  of  himself  and  his  son's  children,  who  were  infants ;  it  was 
held,  upon  an  indictment  for  stealing  sheep  bred  from  the  joint  stock, 
some  before  and  some  after  the  death  of  the  son,  that  the  property  was 
well  laid  in  the  father  and  his  son^s  children.  Scott's  case,  R.  and  R. 
13  (c) ;  2  East,  P.  C.  655. 

Under  a  statute  of  the  fame  session,  the  7  Geo.  4,  c.  46,  s.  9,  in  indict- 
ments or  informations  by  or  on  behalf  of  joint  stock  banking  copartner- 
ships, for  stealing  or  embezzling,  money,  goods,  effects,  bills,  notes,  secu- 
rities, or  other  property  belonging  to  them,  or  for  any  fraud,  forgery,  crime, 
or  offence  committed  against  or  with  intent  to  injure  or  defraud  such  co- 
partnership, the  money,  &c.,  may  be  stated  to  be  the  property  of,  and  the 
intent  may  be  laid  to  defraud  any  one  of  the  public  officers  of  such  co- 
partnership, and  the  name  of  any  one  of  their  public  officers  may  be  us- 
ed in  all  indictments  or  informations,  where  it  otherwise  would  be  neces- 
sary to  name  the  persons  forming  the  company. 

Proof  of  ownerekip — goods  in  the  posaeeaion  of  children.]  Clothes 
and  other  necessaries,  provided  for  children  by  their  parents,  are  often 
laid  to  be  the  property  of  the  parents,  especially  where  the  children  are 
of  tender  age  ;  but  it  is  good  either  way.  2  East,  P.  C.  654  ;  2  Russell, 
160.  In  a  case,  at  the  Old  Bailey,  in  1791,  it  was  doubted  whether  the 
property  of  a  gold  chain,  which  was  taken  from  a  child's  neck,  who  had 
worn  it  for  four  years,  ought  not  to  be  laid  to  be  in  the  father.  But 
Tanner,  an  ancient  clerk  in  court,  said  that  it  had  always  been  usual  to 
lay  it  to  be  the  goods  of  the  child  in  such  case,  and  that  many  indict- 
ments, which  had  laid  them  to  be  the  property  of  the  father,  had  been 
ordered  to  be  altered  by  the  judges.  2  East,  P.  C.  654.  Where  a  son, 
nineteen  years  of  age,  was  apprenticed  to  his  father,  and,  in  pursuance  of 
the  indentures  of  apprenticeship,  was  furnished  with  clothes  by  the 
^father,  it  was  held  that  the  clothes  were  the  property  of  the  [  *583  ] 
son  exclusively,  and  ought  not  to  have  been  laid  in  the  indictment  to  be 
the  property  of  the  father.     Fon^te's  case,  1  Leach,  463. 


<•)  Eng.  Com.  L.  Rep.  xxiv.445.    (6)  I  Eng.  C.  C.  178.    (e)  Id.  13. 
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Proof  of  ownership — goods  in  possession  of  the  bailees  J\  Any  one, 
who  has  a  special  property  in  goods  stolen,  may  lay  them  to  be  bis  in  an 
indictment,  as  a  bailee,  pawnee,  lessee  for  years,  carrier,  or  the  like;  a 
foftiorij  they  may  be  laid  to  be  the  property  of  the  respective  owners,  and 
the  indictment  is  good  either  way.  But  if  it  appear  in  evidence  that  the 
party,  whose  goods  they  are  laid  to  be,  had  neither  the  property  nor  the 
possession,  (and  for  this  purpose  tlie  possession  of  a  feme  cot^erf  or  ser- 
vant is,  generally  speaking,  the  possession  of  the  husband  or  master,)  the 
prisoner  ought  to  be  acquitted  on  that  indictment.  1  Hale,  P.  C..513  ; 
0  East,  P.  C.  653.     Many  cases  have  been  decided  on  this  principle. 

Goods  stolen  from  a  washer-woman,  who  takes  in  the  linen  of  other 
persons  to  wash,  may  be  laid  to  be  her  property  ;  for  persons  of  this  de- 
scription have  a  possessory  property,  and  are  answerable  to  their  employ- 
ers, arid  could  all  maintain  an  appeal  of  robbery  or  larceny,  and  have  res- 
titution.    Packer's  case,  2  East,  P.  C.  653;  I  Leach,  357  (n.). 

So  an  agi^^er,  who  only  takes  in  sheep  to  agist  for  another,  may  lay 
them  to  be  his  property,  for  he  has  the  possession  of  them,  and  may  main- 
tain trespass  against  any  who  takes  them  away.  Woodward's  case,  2  East, 
P.  C.  653;  1  Leach,  357  (n.). 

A  coach-master^  in  whose  coach-house  a  carriage  is  placed  for  safe 
custody,  and  who  is  answerable  for  it,  may  lay  the  property  in  himself. 
Taylor's  case,'  1  Leach,  356.  So  where  a  glass  was  stolen  from  a  lady's 
chariot,  which  had  been  put  up  in  a  coach-yaid,  at  Chelsea,  while  the 
owner  was  at  Ranelagh,  the  property  was  held  to  be  properly  faid  in  the 
master  of  the  yard.     Statham's  case,  cited  1  Leach,  357. 

Goods  at  an  inn^  used  by  a  guests  where  stolen,  may  be  laid  to  be 
either  the  property  of  the  innkeeper  or  the  guest.  Todd's  case,  2  East, 
P.  C.  653. 

Where  ih^  landlord  of  a  public-house  had  the  care  of  a  box  belong- 
ing to  a  benefit  society,  and,  by  the  rules,  he  ought  to  have  had  a  key,  but 
in  fact  had  none,  and  two  of  the  stewards  had  each  a  key  ;  the  box  being 
stolen,  upon  an  indictment,  laying  the  property  in  the  landlord,  Parke,  J.> 
held  that  there  was  sufficient  evidence  to  go  to  the  jury  of  the  property 
being  in  the  landlord  alone  (I).     Wymer's  case,  4  C.  and  P.  391  (a). 

Proof  of  ownership-bailees — goods  in  possession  of  carriers — drir 
vers  of  stage-coaches,  fyc]  Carriers,  as  bailees  of  goods,  have  such  a 
possession  as  to  render  an  indictment,  laying  the  property  in  them,  good. 
Supra.  And  so  it  has  been  held,  with  regard  to  the  driver  of  a  stage- 
coach. ThiB  prisoner  was  indicted  for  stealing  goods,  the  property  of  one 
Markham.  The  goods  had  been  sent  by  the  coach  driven  by  Markbam, 
f  *584  ]  and  had  been  stolen  *from  the  boot  on  the  road.  The.  question 
was  whether  the  goods  were  properly  laid  to  be  the  property  of  Markham, 
who' was  not  the  owner,  but  only  the  driver  of  the  coach,  there  being  no 
contract  between  him  and  the  proprietors  that  he  should  be  liable  for  any 
thing  stolen  ;  and  it  not  appearing  that  he  had  been  guilty  of  any  laches. 
Upon  a  case  reserved,  the  judges  were  of  opinion  that  the  property  was 

rightly  laid  in  Markbank ;  for  though,  as  against  his  employers,  he,  as  dri- 

'■  ■  ■  _  ■ 

(1)  So  aa  to  goods  in  posflession  of  a  captain  of  a  vessel.     Williams's  case,  1  Roarers'  Rec. 

29. 

(a)  Eng.  Com.  L.  Rep!  zix.  496. 
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ver,  had  only  the  bare  charge  of  the  property  committed  to  him,  and  not 
the  legal  possession,  which  remained  in  his  mastersr,  yet,  as  against  all  the 
rest  of  the  world,  he  must  be  considered  to  have  such  a  special  property 
therein  as  would  support  a  count,  charging  them  as  his  goods  ;  for  he  had, 
in  fact  the  possession  of  and  control  over  them  ;  and  they  were  intrusted 
to  his  custody  and  disposal  duriiig  the  journey.  They  said  that  the  law, 
upon  an  indictment  against  the  driver  of  a  stage-coach,  on  the  prosecu- 
tion of  the  proprietors,  considers  the  driver  to  have  the  bare  charge  of  the 
goods  belonging  to  the  coach  ;  but,  on  a  charge  against  any  other  person^ 
for  taking  them  tortiously  and  feloniously  out  of  the  driver's  custody,  he 
must  be  considered  as  the  possessor.  Deakin's  case,  2  Leach,  862,  876  ; 
2  East,  P.  C.  653. 

Pxoof  of  ownership — goods  of  deceased  persons,  executors,  ifc»\ 
Where  a  person  dies  Thtestale,  and  the  goods  of  the  deceased-  are  stolen 
before  administration  granted,  the  property  must  be  laid  in  the  ordinary  ; 
but  if  he  dies,  leaving  a  will,  and  making  executors,  the  property  may  be 
laid  in  the  executor,  though  he  has  not  proved  the  will ;  and  it  is  not  ne- 
cessary that  the  prosecutor  should  name  himself  ordinary  or  executor, 
because  he  proceeds  on  his  own  possession  (1).-  1  Hale,  P.  C  514;  2 
East,  P.  C.  652. 

'  Where  a  deceased  had  appointed  executors  who  would  not  prove  the 
will,  Bolland,  B.,  and  Coleridge,  J.,  held  that  the  property  must  be  laid 
in  the  ordinary,  and  not  in  a  person  who,  after  the  commission  of  the  of- 
fence, but  before  the  indictment,  had  taken  out  letters  of  administration. 
George  Smith's  case,  7  C.  and  .P.  147  (a). 

There  can  be  no  property  in  a  dead  corpse,  and  though  a  high  misde- 
meanor, the  stealing  of  it  is  no  felony.  A  shroud  stolen  from  the  corpse 
must  be  laid  to  be  the  property  of  the  executors,  or  of  whoever  else  buried 
the  deceased.  So  the  coffin  may  be  laid  to  be  the  goods  of  the  executor. 
But  if  it  do  not  readily  appear  who  is  the  personal  representative  of  the 
deceased,  laying  the  goods  to  be  the  goods  of  a  person  unknown  is  suffi- 
cient.    2  East,  P.  C.  652  ;  2  Russell,  163. 

in  some  cases,  the  property  of  an  intestate  has  been  held  to  be  rightly 
described  as  being  in  the  party  in  actual  possession,  no  administratioQ 
having  been  granted.  D.  and  C.  were  partners  ;  C.  died  intestate,  leav- 
ing a  widow  and  children.  From  the  time,  of  his  death,  the  widow  acted 
as  partner  with  D.,  and  attended  to  the  business  of  the  shop.  Three 
weeks  after  his  death  part  of  the  goods  were  stolen,  and  were  described 
in  the  indictment  as  the  *goods  of  D.  and  the  widow.  It  was  [  *585  ] 
contended,  that  the  name  of  the  children,  as  next  of  kin,  should  have  been 
joined,  or  that  the  property  jshould  have  been  laid  in  D.  and  the  ordinary ; 
but  Chambre,  J.,  held,  that  actual  possession,  as  owner,  was  sufficient,  and 
the  judges,  on  a  ease  reserved,  were  of  the  same  opinion.  Gaby's  case, 
Russ.  and  Ry.  178  (6).  So  where  a  father  and  son  carried  on  business 
as  farmers,  and  the  son  died  intestate,  after  which  the  father  carried  ocr 
the  business  for  the  joint  benefit  of  himself  and  the  son's  next  of  kin ; 
some  of  the  sheep  beingstplen,  and  being  laid  as  the  property  of  the  father 

(1)  Property  caimot  be  laid  m  belonging  to  a  person  deceased.    State  o.  Davis,  2  C^r.  Law 
Rep.  291. 

(a)  £ng..Coin.  L.  Rep.  xxxii.  473.    (b)  1  £ng.  C.  C.  178. 
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and  next  of  kin,  the  judges,  on  a  case  reserved,  helil  the  iodiclment  righC. 
Scott's  case,  Russ.  and  Ry.  13  (a). 

Proof  of  ownership — goods  of  lodgers.]  Where  a  room,  and  the 
furniture  in  it,  nrc  let  to  a  lodger,  he  has  the  sole  right  to  the  possession, 
and  if  the  goods  are  stolen,  it  has  been  held,  in  two  cases,  by  the  judges, 
that  the  property  must  be  laid  in  the  lodger.  Belstead's  case,  Russ.  and 
Ry.  41 1  (6) ;  Brunswick's  case,  1  Moody,  C.  C,  26  (c). 

Proof  of  ownership — goods  of  married  wonun.]  Where  goods,  in 
the  possession  of  a  married  woman,  are  stolen,  they  must  not  be  described 
as  her  property,  but  ns  that  of  her  husband  ;  for  her  possession  is  his  pos- 
session. 2  East,  P.  C.  652.  See  French's  case,  Russ.  and  Ry.  491  (d)  ; 
Wilford's  case.  Id.  517  (6),  stated  ante,  p.  319.  Where  the  goods  of  a 
feme  sole  are  stolen,  and  she  afterwards  marries,  she  may  be  described  by 

her  maiden  name.     Turner's  case,  1  Leach,  536. 

» 

Proof  of  ownership — goods  of  persons  unknown.]  Felony  may  be 
committed  in  stealing  goods,  though  the  owner  is  not  known,  and  they 
may  be  described  in  the  indictment  as  the  goods  of  a  person  to  the  jurors 
unknown;  and  the  king  is  entitled  to  them.  1  Hale,  P.  C.  512  ;  2  East, 
P.  C.  651.  But  if  the  owner  be  really  known,  an  indictment,  alleging  the 
goods  to  be  the  property  of  a  person  unknown,  is  improper,  and  the  pris- 
oner must  be  discharged  upon  that  indictment.  2  East,  P.  C.  651.  See 
Walker's  case,  3  Campb.  264  ;  Bush's  case,  Russ.  and  Ry.  372  (/),  stated 
an/e,  p.  96. 

In  prosecutions  for  stealing  the  goods  of  a  person  unknown,  some  proof 
must  be  given  sufficient  to  raise  a  reasonable  presumption  that. the  taking 
was  felonious,  or  ^vito  domino ;  it  is  not  enough  that  the  prisoner  is  un- 
able to  give  a  good  account  how  he  came  by  the  goods.  2  East,  P.  C. 
65 1  ;  2  Hale,  P.  C.  290. 

An  indictment  for  plundering  a  wreck  contained  two  counts.  The  first 
count  stated  the  property  in  the  ship  to  be  in  certain  persons  named  ;  the 
second,  in  persons  unknown.  The  witness  for  the  prosecution  could  not 
recollect  the  christian  name  of  some  of  the  owners.  The  counsel  for  the 
crown  then  relied  upon  the  second  count,  but  Richards,  C.  B.,  said,  *'  I 
think  the  prisoner  must  be  acquitted.  The  owners,  it  appears,  are  known, 
but  the  evidence  is  defective  on  the  point.  How  can  I  say  that  the  own- 
ers are  unknown  ?"     Robinson's  case,  Holt's  N.  P.  C.  596  (g). 

[  ♦586  ]  *Proof  of  ownership — goods  of  servants.]  In  general,  the 
possession  of  a  servant  is  the  possession  of  the^  master,  the  servant  having 
merely  the  charge  and  custody  of  the  goods  ;  and  in  such  case,  the  pro* 
perty  must  be  laid  in  the  master  and  not  in  the  servant  (I).  2  East,  P. 
C.  652  ;  2  Russell,  158.  Upon  an  indictment  for  stealing  goods  from  a 
dissenting  chapel,  laying  the  property  in  one  Evans,  it  appeared  that 
Evans  was  the  servant  of  the  trustees  of  the  chapel ;  that  he  had  a  8alar|r 
of  5(.  a  year,  with  the  care  of  the  chapel,  and  the  things  in  it,  to  clean 

(1)  Comni.  V.  Mom,  14  Mass.  217.    Norton  v.  The  People,  8  Cowen,  137.    Poole  v.  By- 
monde,  1  N  Hamp.  289. 

(a)  1  Eng.  C.  C.  13.    (h)  Id.  411.    (e)  3  Id.  26.    (i)  1  Id.  491.    («)  Id.  517.    (/)  Id.  372. 

(g)  £ng.  Com.  L.  Rep.  iii.  191. 
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and  keep  in  order ;  that  he  held  the  only  key  of  the  chapel,  but  that  the 
mioidter  had  a  key  of  the  vestry,  through  which  he  might  enter  the  chapel.' 
Upon  a  case  reserved,  the  judges  were  of  opinion  that  the  property  of  ihe 
goods  taken  could  not  be  considered  as  belonging  to  Evans.  Hutchin- 
son's case,  Russ.  and  Ry.  412  (a).  But  in  some  cases,  as  against  third 
persons,  a  party  who,  as  against  his  employer,  has  the  bare  charge  of 
goods,  may  be  considered  as  having  the  possession,  as  in  the  case  of  the 
driver  of  a  stage  coach.  Ante,  p.  583,  So  where  the  owner  of  goods 
steals  them  from  his  own  servant,  with  intent  to  charge  him  with  the  loss, 
the  goods  may,  as  already  stated,  be  described  as  the  property  of  the  ser- 
vant.   Ante,  p.  680. 

Proa/  of  ownership — of  corporations.]  Where  goods  are  the  proper- 
ty of  a  company  of  persons  not  incorporated,  they  must  be  described  as 
the  goods  of  the  individuals,  or  of  some  one  of  the  individuals,  and  oth- 
ers. I  Russ.  164.  But  by  the  7  Geo.  4,  c.  64,  s.  20,  judgment  shall  not 
be  stayed  or  reversed  on  the  ground  that  any  person  or  persons  mentioned 
in  an  indictment  or  information,  is  or  are  designated  by  a  name  of  office, 
or  other  descriptive  appellation,  instead  of  his,  her,  or  their  proper  name 
or  names. 

The  goods  of  a  corporation  must  bo  described  as  their  goods,  by  their 
corporate  name.  Where  in  an  indictment  the  goods  were  laid  to  be  the 
property  of  A.  B.  C.  D.,  &c.,  they  the  said  A.  B.  C.  D.,  &c.,  being  the 
churchwardens  of  the  |)arish  church;  and  it  appeared  that  the  church- 
wardens were  incorporated  by  the  name  of  ^'  the  churchwardens  of  the 
parish  church  of  Enfield,''  the  court  (at  the  Old  Bailey)  held  the  variance 
fatal.  They  said  that  where  any  description  of  men  are  directed  by  law 
to  act  in  a  corporate  capacity,  their  natural  and  individual  capacity,  as  to 
all  matters  respecting  the  subject  of  their  incorporation,  is  totally  extinct. 
If  ^n  action  were  brought  in  the  private  names  of  the  prosecutors,  for  any 
matter  relating  to  their  public  capacity,  they  must  unavoidably  be  non- 
suited, and  a  fortiori  it  must  be  erroneous  in  a  criminal  prosecution. 
Patrick's  case,  1  Leach,  252.  But  where  trustees  were  appointed  by  act 
of  parliament  (but  not  incorporated),  for  providing  a  workhouse,  and  pro- 
perty stolen  from  them  was  laid  to  be  the  property  of  "  the  trustees  of  the 
poor  of,"  &c.,  without  naming  them,  the  court  (at  the  Old  Bailey)  held  it 
wrong ;  for  as  the  act  had  not  incorporated  the  trustees,  and  by  that  m^ins 
given  them  collectively  a  public  name,  the  property  should  have  been 
laid  as  belonging  to  A.  B.,  &c.  by  their  proper  names,  and  the  words 
*^'  trustees  of  the  poor  of,"  &c.  subjoined  as  a  description  of  the  [  *587  } 
capacity  in  which  they' were  authorized  by  the  legislature  to  act.  Sher- 
rington's case,  I  Leach,  513.  On  the  authority  of  this  case  the  following 
waff  decided : — By  the  24  Geo.  3,  c.  15,  certain  inhabitants  in  seven  par- 
ishes were  incorporated  by  the  name  of  ^*  the  guardians  of  the  poor  of," 
&c.  Twelve  directors  were  to  be  appointed  out  of  the  guardians,  and 
the  property  belonging  to  the  corporation  was  vested  in  '^  the  directors  for 
the  time  being,"  who  were  to  execute  the  powers  of  the  act.  The  pris-. 
oner  was  indicted  for  embezzling  the  monies  of  the  ''directors  of  the  poor' 
of,"  &c.  The  judges,  on  a  case  reserved,  held  that  the  money  should 
have  been  laid,  either  as  the  money  of  the  guardians  of  the  poor,  by  their 

I  III!  -  .  .  .^  .    .  ■■■■,  ■  .... 

(a)  1  Bug.  C.  C.  413. 
70  •       . 
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corporate  name,  or  of  the  directors  for  the  time  being,  by  their  individaal 
names.  Beacall's  case,  1  Moody,  C.  C.  15(a).  See  Jones  and  Palmer's 
case,  1  Leach,  366 ;  2  East,  P.  C.  991,  antt,  p.  458. 

Proof  of  the  ownerahip — goods  belonging  to  countieSy  &c.]  By  the 
7  Geo.  4,  c.  64,  s.  15,  with  respect  to  the  property  of  counties,  ridingv, 
and  divisions,  it  is  enacted,  ^^  that  in  any  indictment  or  information  for  any 
felony  or  misdemeanor  committed  in,  upon,  or  with  respect  to  any  bridge, 
court,  gaol,  house  of  correction,  infirmary,  asylum,  or  other  building, 
erected  or  maintained  in  whole  or  in  part  at  the  expense  of  any  county, 
riding,  or  division,  or  on  or  with  respect  to  any  goods  or  chattels  what- 
soever, provided  for  or  at  the  expense  of  any  county,  riding,  or  division, 
to  be  used  for  making,  altering,  or  repairing  any  bridge,  or  any  highway 
at  the  ends  thereof^  or  any  court  or  other  such  building  as  aforesaid,  or  to 
be  used  in  or  with  any  such  court  or  other  building,  it  shall  be  sufficient 
to  state*  any  such  property,  real  or  personal,  to  belong  to  the  inhabitants  of 
such  county,  riding,  or  division ;  and  it  shall  not  be  necessary  to  specify 
the  names  of  any  of  such  inhabitants." 

Proof  of  the  ownership — goods  for  the  use  of  the  poor  qf  parishes.] 
By  the  7  Geo.  4,  c.  64,  s.  16,  with  respect  to  the  property  of  parishes, 
townships,  and  hamlets,  it  is  enacted,  "  that  in  any  indictment  or  informa- 
tion for  any  felony  or  misdemeanor  committed  in,  upon,  or  with  respect 
to  any  workhouse  or  poorhousc,  or  on  or  with  respect  to  any  goods  or 
chattels  whatsoever,  provided  for  the  use  of  the  poor  of  any  parish  or 
parishes,  township  or  townships,  hamlet  or  hamlets,  place  or  places,  or 
to  be  used  in  any  workhouse  or  poorhouse  in  or  belonging  to  the  same, 
or  by  the  master  or  mistress  of  such  workhouse  op  poorhouse,  or  by 
any  workmen  or  servants  employed  therein,  it  shall  be  sufficient  to 
state  any  such  property  to  belong  to  the  overseers  of  the  poor  for  the  time 
being  of  such  parish  or  parishes,  township  or  townships,  hamlet  of  hamlets, 
place  Or  places,  and  it  shall  not  be  necessary  to  specify  the  names  of  all  or 
any  of  such  overseers  ;  and  in  any  indictment  or  information  for  any  felony 
or  misdemcan  or  committedon  or  with  respect  to  any  materials,  tools,  or  im- 
[  *^588  ]  plements,  provided  for  making,  altering,  or  *^repairing  any  highway 
within  any  parish,  township,  hamlet,  or  place,  otherwise  than  by  the  trus- 
tees or  commissioners  of  any  turnpike  road,  it  shall  be  sufficient  to  aver  that 
any  such  things  are  the  property  of  the  surveyor  or  surveyors  of  the  high- 
ways for  the  time  being  of  such  parish,  township,  hamlet,  or  place,  and  it 
shall  not  be  necessary  to  specify  the  nctme  or  names  of  any  such  surveyor 
or  surveyors." 

Proof  of  ownership — goods,  fyc.  of  trustees  qf  turnpikes.]  By  the  7 
Geo.  4,  c.  64,  s.  17,  with  respect  to  property  under  turnpike  trusts,  it  is 
enacted,  ^^  that  in  any  indictment  or  information  for  any  felony  or  misde- 
meanor committed  on  or  with  respect  to  any  house,  building,  gate,  ma- 
chine, lamp,  board,  stone,  post,  fence,  or  other  thing,  erected  or  provided 
in  pursuance  of  any  act  of  parliament  for  making  any  turnpike  road,  or 
any  of  the  conveniences  or  appurtenances  thereunto  ^respectively  belong- 
ing, or  any  materials,  tools,  or  implements  provided  for  making,  altering, 
or  repairing  any  such  road,  it  shall  be  sufficient  to  state  any  such  property 

(a)  2  Eng.  C.  C.  15. 
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to  belong  to  the  trustees  or  commissioners  of  such  road,  and  it  shall  not 
be  necessary  to  specify  the  names  of  any  such  trustees  or  commissioners." 

Proof  of  ownership — goods,  fyc,  of  commissioners  of  sewers,]  By 
statute  7  Geo.  4,  c.  64,  s.  18,  with  respect  to  property  under  commission- 
ers of  sewers,  it  is  enacted,  ^'  that  in  any  indictment  or  information  for 
any  felony  or  misdemeanor  committed  on  or  with  respect  to  any  sewer  or 
other  matter  within  or  under  the  view,  cognizance,  or  management  of  any 
commissioners  of  sewers,  it  shall  be  sufficient  to  state  any  such  property 
to  belong  to  the  commissioners  of  sewers  within  or  under  whose  view, 
cc^nizance,  or  management,  any  such  things  shall  be,  and  it  shall  not  be 
necessary  to  specify  the  names  of  any  of  such  commissioners." 

Proof  of  ownership — goods  belonging  to  friendly  sodetieSy  fyc] 
By  the  10  Geo.  4,  c.  56,  s.  SI,  the  monies,  goods,  chattels,  securities  for 
money,  and  all  other  effects  whatever  belonging  to  any  friendly  society, 
may  be  described  to  be  the  property  of  the  person  appointed  to  the  office 
of  treasurer  or  trustee  of  the  society  for  the  time  being,  in  his  proper 
name,  without  further  description.  So  by  the  9  Geo.  4,  c.  92,  s.  8,  the 
monies,  goods,  chattels  and  efiects,  and  securities  for  nioney,  or  other  ob- 
ligatory instruments  and  evidences  or  muniments  belonging  to  any  sav- 
ings bank  may  be  stated  to  be  the  property  of  the  trustee  or  trustees  of 
such  institution  for  the  time  being,  in  his,  her  or  their  proper  names,  with- 
out further  description.  So  by  the  4  and  5  Wm.  4,  c.  23,  for  the  estab- 
lishment of  loan  societies  in  England  and  Wales  (s.  4,)  the  monies,  goods, 
chattels  and  eflfects  belonging  to  any  such  institution,  may  be  stated  to  be 
the  property  of  the  trustee  or  trustees  thereof  for  the  time  being,  in  his  or 
their  proper  name,  without  further  description. 

Presumption  of  guilt  arising  from  the  possession  of  stolen  property.] 
*Mo8t  of  the  cases  on  this  subject  have  already  been  considered ;  [  *589  ] 
anie,  p.  18.  The  question  of  what  is  or  is  not  a  recent  possession  of  stolen 
property,  is  to  be  considered  with  reference  to  the  nature  of  the  article 
stolen.  Therefore  where  two  ends  of  woolen  cloth,  in  an  unfinished  state, 
consisting  of  about  twenty  yards  each,  were  found  in  the  possession  of 
the  prisoner  two  months  after  they  were  stolen,  and  were  still  in  the  same 
state,  Patteson  J.,  held,  that  as  they  were  not  articles  such  ^s  pass  from 
hand  to  hand  readily,  it  was  a  question  for  the  jury,  whether  the  usual 
presumption  did  not  arise.  Partridge's  case,  7  C.  and  P.  551  (a)  ;  see 
Cockin's  case,  2  Lew.  C.  C.  235. 

Restitution  of  stolen  property.]  By  the  7  &  d  Geo.  4,  c.  29,  s.  57, 
in  order  to  encourage  the  prosecution  of  offenders,  it  is  enacted,  "  that 
if  any  person,  guilty  of  any  such  felony.'or  misdemeanor  as  aforesaid,  in 
stealing,  taking,  obtaining,  or  converting,  or  in  knowingly  receiving  any 
chattel,  money,  valuable  security,  or  other  property  whatsoever,  shall  be 
indicted  for  any  such  offence  by  or  on  behalf  of  the  owner  of  the  property 
or  his  executor  or  administrator,  and  convicted  thereof,  in  such  case  the  pro- 
perty shall  be  restored  to  the  owner,  or  his  representative ;  and  the  court 
before  whom  any  such  person  shall  be  so  convicted  shall  have  power  to 

(a)  Eng.  Com.  L.  Rep.  zzxii.  637. 
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award,  from  time  to  time,  writs  of  restitution  for  the  said  property,  or  to 
order  the  restitution  thereof  in  a  summary  manner :  provided  always,  that 
if  it  shall  appear  before  any  award  or  order  mjtde,  that  any  valuable  security 
shall  have  been  bona  fide  paid  or  discharged  by  some  person  or  body  cor* 
porate.Iiable  to  the  payment  thereof,  or  being  a  negotiable  instrument  shall 
have  been  bona  fide  taken  or  received,  by  transfer  or  delivery,  by  some 
person  or  body  corporte  for  a  just  and  vcduable  consideralion,  without  aay 
notice  or  without  any  reasonable  cause  to  suspect  that  the  same  had,  by  any 
felony  or  misdemeanor,  been  stolen,  taken,  obtained,  or  converted  as  afore- 
said ;  in  such  case  the  court  shall  not  award  or  order  the  restitution  of 
such  security." 

The  court  cannot,  under  the  above  provision,  order  a  Bank  of  England 
note,  which  has  been  paid  and  cancelled,  to  be  delivered  up  to  the  prose- 
cutrix of  an  indictment  against  the  party  who-  stole  it.  Stanton's  case,  7 
C.  and  P.  431  (a).  Where  a  prisoner  was  convicted  of  stealing  money, 
and  it  appeared  that  he  had  left  in  the  care  of  another,  a  horse,  which  ii 
was  clear,  from  the  evidence,  he  must  have  purchased  with  stolen  money  ; 
Mirehouae^  C.  S.,  after  consulting  Gurney,  B.,  and  HtUiamSy  J.,  made  an 
order  for  the  delivery  of  the  horse  to  the  prosecutor.  Powell's  case,  7  C* 
and  P.  640  (6). 

Venue.]  An  indictment  for  larceny  must  be  tried  in  the  county  in 
which  the  offence  was,  either  actually,  or  in  contemplation  of  biw,  com* 
mitted*  But  where  goods  stolen  in  one  county. are  carried  by  the  oflfonder 
intp  another,  or  others,  he  may  be  indicted  in  any  of  them,  for  the  oootinu- 
[  ^^500  ]  ance  of  the  asportation  is  a  new  caption  (!)•  *1  Hale,  P.  C. 
507  ;  4  Bl.  Com.  305 ;  1  Moody,  C.  C.  47  (n.)(c).  The  possession  still  con- 
tinuing in  the  owner,  every  moment's,  continuance  of  the  trespass  is  as 
much  a  wrong,  and  may  come  under  the  word  cqpU,  as  much  as  the  first 
taking.  Hawk.  P.  C.  b.  1,  c.  19,  s.  52.  Though  a  considerable  period 
elapsed  between  the  original  taking  and  the  carrying  them  into  another, 
county,  the  rule  still  applies ;  as  where  property  was  stolen  on  the  4th  No-* 
vember  1833,  in  Yorkshire,  and  carried  into  Durham  on  the  17th  March 
1824.  Parkin's  case^  1  Moody,  C.  C.  45  (d).  This  rule  does  not,  how-* 
erer,  hold  with  regard  to  compound  larcenies,  in  which  case  the  prisoner 
can  only  be  tried  for  simple  larceny  in  the  second  county.  Thus,  where 
the  prisoner  robbed  the  mail,  of  a  letter,  either  in  Wiltshire  or  Borkshire, 
and  brought  it  into  Middlesex,  and  was  indicted  on  the  statutes,  5  Geo.  2, 
c  26,  and  7  Geo.  3,  c.  40,  the  judges,  upon  a  case  reserved,  held  that  he. 
could  not  be  convicted  capitally  out  of  the  county  in  which  the  letter  was 
taken  from  the  mail.  Thompson's  case,  2  Russell,  174.  So  if  A.  robs  B., 
io  the  county  of  C,  and  carries  the  goods  into  the  county  of  D*,  A.  can- 
not be  convicted  of  robbery  in  the  latter  county,  but  be  may  be  indicted  of 
larceny  there.    2  Hale,  P.  C.  163. 

If  the  thing  stolen  be  altered  in  its  character  in  the  first  county,  so  as  to  be 
no  longer  what  it  was  when  it  was  stolen,  an  indictment  in  the  second  coun- 
ty must  describe  it  according  to  its  altered,  and  not  according  to  its  original 
stated    2  Russell,  174 ;  see  Edwards'  case,  Russ.  and  Ry.  497  («).    Thus, 

(I)  Oooim<Nnm«lth  «.  Coimum,  8  Leigh,  706.    ComxaoawMi  v.  Dewitt,  10  Mmi.  154. 

(a)  Eng.  Com.  L.  Rep.  jtzxii.  572.    (h)  Id.  (S09.    (e)  2  JBn^.  C.  C.  47.    (^  Id.  45. 

(«)  1  Id.  407. 
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«n  indfctment  in  tho  county  of  H.,  for  stealing  ''  one  brass  furnace,"  is  not 
supported  by  evidence  that  the  prisoner  stole  the  furnace  in  the  county  of 
R.,  and  there  broke  it  to  pieces,  and  brought  the  pieces  into  the  county  of 
H.     Halloway's  case,  1  C.  and  P.   127  (a). 

If  the  original  taking  be  such  of  which  the  common  law  cannot  take 
cognizance,  as  where  the  goods  are  stolen  at  sea,  the  thief  cannot  be  indict- 
ed for  larceny  in  any  county  into  which  he  may  carry  them  (1).  3  Inst. 
113  ;  2  Russell,  175.  And  so  where  the  goods  are  stolen  abroad  (as  in 
Jersey,)  carrying  them  into  ad  English  county  will  not  render  the  o^ender 
indictable  there  (2).  Prowes'  s  case,  1.  Moody,  C.  C,  349  (b).  The  case  of 
property  stolen  in  any  one  part  of  the  united  kingdom,  and  carried  into  any 
other  part,  is  provided  for  by  tho  7  &c  S  Geo.  4,  c.  29,  s.  76,  which  enacts, 
^>  that  if  any  person,  having  stolen  or  otherwise  feloniously  taken  any  chattel, 
money,  valuable  security,  or  other  property  whatsoever,  in  any  one  part  of 
the  united  kingdom,  shall  afterwards  have  the  same  property  in  his  posses- 
sion in  any  other  part  of  the  united  kingdom,  he  may  be  dealt  with,  indict- 
ed, tried,  and  punished  for  larceny  or  theft  in  that  part  of  the  united  king- 
dom where  he  shall  so  have  such  property,  in  the  same  manner  as  if  he  had 
actually  stolen  or  taken  it  in  that  part ;  and  if  any  person  in  any  one  part 
of  the  united  kingdom  shall  receive  or  have  any  chattel,  monej^,  valuable 
security,  or  other  property  whatsoever,  which  shall  have  been  stolen  or 
otherwise  feloniously  taken  in  any  other  part  of  the  united  kingdom,  such 
person  knowing  the  said  property  to  have  been  stolen  ^r  other-  [  *59l  ] 
wise  feloniously  taken,  he  may  be  dealt  with,  indicted,  tried,  and  punished 
for  such  offence  in  that  part  of  the  united  kingdom  where  he  shall  so  re- 
ceive or  have  the  said  property,  in  the  same  manner  as  if  it  had  been  orig- 
inally stolen  or  taken  in  t'lat  part." 

A  joint  ordinal  larceny  in  one  county  may  become  a  separate  larceny 
in  another*  Thus,  where  four  prisoners  stole  goods  in  the  county  of 
Gloucester,  and  divided  them  in  that  county,  and  then  carried  their  shares 
into  the  county  of  Worcester,  in  separate  bags,  it  was  ruled  by  Holroydy 
J«,  that  the  joint  indictment  against  all  the  prisoners  could  not  be  sustained 
as  for  a  joint  larceny  in  the  county  of  Worcester ;  and  he  put  the  counsel 
for  the  prosecution  to  his  election,  as  to  which  of  the  prisoners  he  would 
proceed  against.  Barnett's  case,  2  Russell,  174.  But  where  a  larceny 
was  committed  by  two,  and  one  of  them  carried  the  stolen  goods  into 
another  county,  the  other  still  accompanying  him,  without  their  ever  hav- 
ing been  separated,  they  were  held  both  indictable  in  either  county,  the 
possession  of  one  being  the  possession  of  both  in  each  county,  as  long  as 
they  continued  in  company.     M1E>onagh's  case,  Carr.  Suppl.  23,  2d  ed. 

A  man  may  be  indicted  for  larceny  in  the  cdunty  into  which  the  goods 
are  carried,  although  he  did  not  himself  carry  them  thither.  The  prison- 
ers. County  and  Donovan,  laid  a  plan  to  get  some  coats  from  the  prosecu- 
trix under  pretence  of  buying  them.  The  prosecutrix  had  them  irt  Sur- 
rey at«  public  house,  the  prisoners  got  her  to  leave  them  with  Donovan, 

(1)  Contra,  M'Cullough*8  case,  ^  Rogers'  Rec.  45. 

(2)  Larceny  committed  in  one  of  the  U.  States  is  not  punishable  in  another,  although  the 
thing-stolen  be  brought  into  the  latter  State.  State  9.  Brown,  1  Hay  w.  100.  People  9.  Gard- 
ner, l2  Johns.  477.  People  ty.  Schenck,  Id.  479.  Commonwealth  v.  Simmons,  5  Binn.  617. 
M'Cullough*s  case,  2  Kogers'  Rec.  45.  Contra,  Commonwealth  v.  Cullen,  1  Mass.  115. 
Commonwealth  r.  Andrews,  2  Id.  14.  State  v.  Ellis,  3  Conn.  185.  Rex  v.  Peas,  1  Root,  &). 
See  People  v.  Burke,  11  Wend.  129. 

(a)  Eng.  Com.  L.  Rep.  xi.  341.     (b)  2  Eng.  C.  C.  349. 
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whilst  she  went  with  County,  that  he  might  get  the  money  to  pay  for 
them.  In  her  absence  Donovan  carried  them  into  Middlesex,  and  County 
afterwards  joined  him  there,  and  concurred  in  securing  them.  The  in* 
dictment  was  against  both  in  Middlesex,  and  upon  a  case  reserved,  the 
judges  were  unanimous  that  as  County  was  present  aiding  and  abetting  in 
Surrey,  at  the  original  larceny,  his  concurrence  afterwards  in  Middlesex, 
though  after  an  interval,  might  be  connected  with  the  original  taking,  and 
brought  down  his  larceny  to  the  subsequent  possession  in  Middlesex. 
They  therefore  held  the  conviction  right.     County's  case,  Russell,  175. 

The  prisoner  was  tried  in  Kent  for  stealing  two  geldings  in  that  county. 
The  horses  were  stolen  in  Sussex.  The  prisoner  was  apprehended  with 
them  at  Croydon  in  Surrey.  The  only  evidence  to  support  the  charge  of 
stealing  in  Kent  was,  that  when  the  prisoner  was  apprehended  at  Croydon, 
he  said  he^iad  been  at  Dorking  to  fetch  the  ho'rses,  and  that  they  belong- 
ed to  his  brother  who  lived  at  Bromley.  The  police  officer  offered  to  go 
to  Bromley.  They  took  the  horses  and  went  as>far  as  Beckenham  church, 
when  the  prisoner  said  he  had  left  a  parcel  at  the  Black  Horse,  in  some 
place  in  Kent.  The  police  officer  went  thither  with  him,  each  riding  one 
of  the  horses ;  when  they  got  there  the  officer  gave  the  horses  to  the 
ostler.  The  prisoner  made  no  inquiry  for  the  parcel,  but  effected  his  es- 
cape and  afterwards  was  again  apprehended  in  Surrey.  The  prisoner 
[  *592  ]  was  convicted,  but  sentence  was  not  passed,  Gasdee^  J.,*reserv- 
ing  the  question  whether  there  was  any  evidence  to  support  the  indict- 
ment in  Kent.  The  judges  were  unanimously  of  opinion  that  there  was ' 
no  evidence  to  be  left  to  the  jury  of  stealing  in  Kent  and  that  no  judg- 
ment ought  to  be  given  upon  the  conviction,  but  that  the  prisoner  should 
be  removed  to  Surrey.     Simmond's  case,  1  Moody,  C.  C.  408  (a). 

The  prisoner  was  indicted  for  a  larceny  at  common  law,  for  stealing  a 
quantity  of  lead  in  Middlesex.  It  appeared  that  the  lead  was  stolen  from 
the  roof  of  the  church  of  Ivcr,  in  Buckinghamshire.  The  prisoner  being 
indicted  at  the  Central  Criminal  Court,  which  has  jurisdiction  in  Middle- 
sex and  not  in  Buckinghamshire,  the  judges,  {Park,  J.,  Alderaan,  B.,  and 
Paiteson,  J.,)  held  that  he  could  not  be  convicted  there  on  the  ground 
that  the  original  taking  not  being  a  larceny,  but  a  felony  created  by  stat- 
ute, the  subsequent  possession  could  not  be  considered  a  larceny.  Millar's 
case,  7  C.  and  P.  665  (6). 

See  further,  title  Venue,  ante,  p.  230. 

(a)  2  Bng.  C.  C.  408.    (b)  Eng.  Com.  L.  Rep.  zxzti.  G79. 
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BUuphemous  libds — at  common  law.]  All  blasphemies  against  God^ 
or  the  Christian  religion,  or  the  Holy  Scriptures,  are  indictable  *at  [  *593  ] 
coofimon  law,  as  are  all  imposters  in  religion,  such  as  falsely  pretend  ex* 
traordinary  missions  from  God,^or  terrify  or  abuse  the  people  with  false 
denunciations  of  judgment.  In  like  manner  all  malicious  revilings,  in 
public  derogation  and  contempt  of  the  established  religion  are  punishable 
at  common  law,  inasmuch  as  they  tend  to  a  breach  of  the  peace.  1  East, 
P.  C.  3  ;  1  Russell,  2  J 7.  So  it  has  been  held  that  to  write  against  Chris- 
tianity in  general  is  clearly  an  offence  at  common  law,  but  this  rule  does 
not  include  disputes  between  learned  men  on  particular  controverted 
points,  but  only  refers  to  those  cases  where  the  very  root  of  Christianity 
itself  is  struck  at.     Woolston's  case,  Fitzgib.  66,  2  Str.  834. 

With  regard  to  the  boundary  of  the  rule  regulating  the  discussion  of 
religious  topics,  it  is  observed  by  Mr.  Starkie,  that  a  malicious  and  mis- 
chievous intention,  or  what  is  equivalent  to  such  an  intention,  in  law,  as 
well  as  morals,  a  state  of  apathy  and  indifference  to  the  interests  of  soci- 
ety, is  the  broad  boundary  between  right  and  wrong.  If  it  can  be  collect- 
ed from  the  circumstances  of  the  publication,  from  a  display  of  oflfensive 
levity,  from  contumelious  and  abusive  expressions  applied  to  sacred  j)er- 
sons  or  subjects,  that  the  design  of  the  author  was  to  occasion  that  mis- 
chief to  which  the  matter  which  he  publishes  immediately  tends,  to  destroy, 
or  even  to  weaken  men's  sense  of  religious  or  moral  obligations,  to  insult 
those  who  believe,  by  casting  contumelious  abuse  and  ridicule  upon  their 
doctrines,  or  to  bring  the  established  religion  and  f<^m  of  worship  into 
disgrace  and  contempt,  the  offence  against  society  is  complete.  2  Star- 
kie  on  Slander,  147,  2d  ed.  Upon  an  indictment  alleging  that  Jesus 
Christ  was  an  impostor,  a  murderer  in  principle,  and  a  fanatic,  a  juryman 
inquiring  whether  a  work  denying  the  divinity  of  our  Saviour  was  a  libel ; 
Abbotty  C.  J.,  stated  that  a  work  speaking  of  Jesus  Christ  in  the  language 
here  used  was  a  libel,  and  the  defendant  was  found  guilty.  Upon  a 
motion  for  a  new  trial,  on  the  ground  that  this  was  a  wrong  answer  to  the 
question  put,  the  Court  of  King's  Bench  held  the  answer  correct. 
Waddington's  case,  1  B.  and  C.  26  (a)« 

Blasphemous  libds — statvJtes.}  By  the  1  Ed.  6,  c.  1 ,  persons  reviling 
the  sacrament  of  the  Lord's  supper,  are  punishable  by  imprisonment.     By 

^o. 

(a)  Bng.  Com.  L.  Rep.  yiii.  14. 
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XUe  1  Eliz.  c.  3,  ministers  and  others  speaking  in  derogation  of  the  book 
of  common  prayer,  are  punishable  as  tlierein  mentioned.  See  also  the 
12  Eliz.  c.  12 ;  3  Jac.  I,  c.  21,  s,  9. 

By  the  9  &  10  Wm.  4,  c.  32,  s.  1,  "  if  any  person  or  persons,  having 
been  educated  in  or  at  any  time  having  made  profession  of  the  Christian 
religion,  within  this  realm,  shall  by  writing,  printing,  teaching  or  advised 
speaking  [deny  any  one  of  the  persons  in  the  Holy  Trinity  to  be  God  or] 
shall  assert  or  maintain  there  are  more  Gods  than  one,  or  shall  deny  the 
Christian  Religion  to  be  true,  or  the  Holy  Scriptures  of  the  Old  and  New 
Tebtament  to  be  of  divine  authority,  ahd  shall  upon  an  indictment  or 
information  in  any  of  his  Majesty's  Courts  at  Westminster,  or  at  the  as- 
sizes, be  thereof  lawfully  convicted  by  the  oath  of  two  or  more  credi- 
[  ^594  ]  ble  witnessses,  *such  person  or  persons  for  the  first  ofience 
shall  be  adjudged  incapable  and  disabled  in  law,  to  all  intents  and  purposes 
whatsoever,  to  have  or  enjoy  any  office  or  offices,  employment  or  employ- 
ments, ecclesiastical,  civil  or  military,  or  any  part  in  them,  or  any  profit  or 
advanta^  appertaining  to  them  or  any  of  them.  And  if  any  person  or 
persons  so  convicted  as  aforesaid,  shall  at  the  time  of  his  or  their  convic- 
tion, enjoy  or  possess  any  office,  place  or  employment,  such  office,  pkce 
or  employment  shall  be  void,  and  is  hereby  declared  void.  And  if  such 
person  or  persons  shall  be  a  second  time  lawfully  convicted  as  aforesaid, 
of  all. or  any  of  the  aforesaid  crime  or  crimes,  that  then  he  or  they  shall 
from  thenceforth  be  disabled  to  sue,  prosecute,  plead  or  use  any  action  or 
information  in  any  court  of  law  or  equity,  or  to  be  guardian  of  any  child, 
or  executor  or  administrator  of  any  person,  or  capable  of  any  legacy  or 
deed  of  gift,  or  to  bear  any  office,  civil  or  military,  or  benefice  or  eccle- 
siastical, for  ever  within  this  realm  ;  and  shall  also  sufier  imprisonment  for 
the  space  of  three  years,  without  bail  or  mainprize,  from  the  time  of  sueb 
conviction." 

By  s.  2,  information  of  such  words  must  be  given  upon  oath  before  a 
justice,  within  four  days  after  such  words  spoken,  and  the  prosecution  of 
such  offence  be  within  three  months  after  such  information. 

By  s.  3,  persons  convicted,  shall  for  the  first  offence  (upon  renunciation 
of  such  offence  or  erroneous  opinions  in  the  court,  where  they  were  con- 
victed within  four  months  after  such  conviction)  be  discharged  from  all 
penalties  and  disabilities  incurred  by  such  conviction. 

So  much  of  the  1  Wm.  3,  c.  18,  s.  17,  and  9  and  10  Wm.  4,  c.  32,  as 
related  to  persons  flenying  the  doctrine  of  the  Trinity,  was  repealed  by 
the  53  Geo.  8,  c.  160.  The  statute  of  the  9  &  10  Wm.  3,  has  been  held 
not  to  affect  the  common  law  offence,  being  cumulative  only.  Carlisle's 
case,  8  B.  and  A.  161  (a)  ;  Waddingtoh's  cose,  1.  B.  and  C.  26  (6). 

Indecent  libels.]  Although  an  opinion  formerly  prevailed,  that  the 
publication  of  an  obscene  or  indecent  writing,  not  containing  reflections 
upon  any  individual,  was  not  an  indictable  offence.  Hawk.  P.  C.  b.  2,  c. 
73,  s.  9,  yet  a  different  rule  has  been  since  established,  and  it  is  now  clear 
that  an  indictment  at  common  law  may  be  maintained  for  any  offence 
which  is  against  public  morals  or  decency.  Sedley's  case,  Sid.  168; 
Wilke's  case,  4  Burr.  2530 ;  Holt  on  Libel,  73,  2d  ed.  Under  this  head 
may  be  comprehended  every  species  of  representation,  whether  by  writing, 


(a)  Eng.  Com.  L.  Rep.  v.  249.    (b)  Id.  viii.  14- 
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by  painting,,  or  by  any  manner  of  sign,  or  substitute,  which  is  indecent 
and  contrary  to  public  order.  Holt,  ubi  aupra.  The  principle  of  the 
cases  also  seems  to  include  the  representation  of  the  obscene  plays^  an  of- 
fence which  has  formed  the  ground  of  many  prosecutions.  2  Stark,  on 
Slander,  159,  2d  ed.;  Holt,  73;  1  Russell,  220. 

.  Libds  on  the  govemmenL^  The  result  of  the  numerous  cases  respect- 
ing *libels  on  the  government,  is  thus  given  by  Mr.  Starkie :  "  It  [*595  ] 
is  the  undoubted  right  of  every  member  6f  the  community  to  publish  his 
own  opinions  on  all  jubjects  of  public  and  common  interest,  and  so  long  aa 
be  exercises  this  inestimable  privilege  candidly,  honestly,  and  sincerely, 
with  a  view  to  benefit  society,  he  is  not  amenable  as  a  criminal.  This  is 
the  plain  line  of  demarcation  ;  where  this  boundary  is  overstepped,  and 
the  limit  abused  for  wanton  gratification  or  private  malice,  in  aiming  a 
stab  at  the  private  character  of  a  minister,  under  color  and  pretence  of 
discussing  his  public  conduct)  or  where  either  public  men  or  their  meas^ 
ures  are  denounced  in  terms  of  obloquy  or  contumely,  uiider  pretence  of 
exposing  defects  or  correcting  errors,  but  in  reality  for  the  purpose  of  im- 
peding or  obstructing  the  administration  of  public  affairs,  or  of  alienating 
the  affections  of  the  people  from  the  king  and  his  government,  and  by 
weakening  the  ties  of  allegiance  and  loyalty,  to  pave  the  way  for  sudden 
and  violent  changes^  sedition,  or  even  revolution;  in  these  and  similar 
instances,  where  public  mischief  is  the  object  of  the  act,  and  the  means 
used  are  calculated  to  effect  that  object,  the  publication  is  noxious  and 
injurious  to  society,  and  is  therefore  criminal.''  2  Stark,  on  Slander,  183, 
2d  ed.  The  test  with  regard  to  libels  of  this  description  proposed  by  Mr. 
Starkie,  and  adopted  by  another  eminent  text-writer,  is  this :  ^'  Has  the 
communication  a  plain  tendency  to  produce  public  mischief  by  perverting 
the  mind  of  the  subject  and  creating  a  general  dissatisfaction  towards 
government  ?"  1  Russell,  224 ;  see  also  Lambert's  case,  2  Campb.  398; 
Tucbm's  case,  Holt,  R.  424 ;  5  St.  Tr.  583 ;  Holt  on  Libel,  88,  89  (1). 

lAbeU  on  the  (administration  of  ju8t%ce.'\  Where  a  person,  either  by 
writing,  by  publications  in  print,  or  by  any  other  means,  calumniates 
the  proceedings  of  a  court  of  justice,  the  obvious  tendency  of  such  an 
act  is  to  weaken  the  administration  of  justice,  and  consequently  to  sap 
the  very  foundations  of  the  constitution  itself.  Per  Butter ^  J.,  Watsoa's 
case,  2  T.  R.  199.  It  certainly  is  lawful,. with  decency  and  candor,  to 
discuss  the  propriety  of  the  verdict  of  a  jury,  or  the  de(:isions  of  a* judge, 
but  .if  the  writing  in  question  contain  no  reasoning  or  discussion,  but  only 
declamation  and  invective,  and  it  is  written,  not  with  a  view  to  elucidate 
the  truth,  but .  to  injure  the  character  of  individuals,  and  to  bring  into 
hatred  and  contempt  the  -adnvinistration  of  justice,  such  a  publication  is 
punishable.     Per  Grose,  J.,  White's  case,  1  Campb.  359. 

lAbels  upon  individuals^]  A  libel  upon  an  individual  is  defined  by 
Hawkins  to  be  a  malici6us  defamation,  expressed  either  in  printing  or 
writing,  and. tending  either  to  blacken  the  memory  of  one  that  is  dead,  or 
the  reputation  of  one  that  is  alive,  and  expose  him  to  public  hatred,  con- 
tempt, or  ridicule.     Hawk.. P.  C.  b.  2,  c.  73,  s.  1.     Though  the  words 

(1)  Resp.  V.  Dennie,  4  Yeates,  267. 
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impute  no  punishable  crime,  yet  if  they  contain  that  sort  of  iiiipatation 
which  is  calculated  to  vilify  a  man  and  to  bring  him  into  hatred,  contempt, 
[  *596  ]  and  ridicule,  an  indictment  *lie8(l).  Per  Mansfidd,  C.  J., 
Thorley  r.  Lord  Kerry,  4  Taunt.  364;  Digby  v.  Thompson,  4  B.  and 
Ad.  821  (a).  No  man  has  a  right  to  render  the  person  or  abilities  of 
another  ridiculous,  not  only  in  publications,  but  if  the  peace  and  welfare 
of  individuals  or  of  society  be. interrupted,  or  even  exposed  by  types 
or  figures,  the  act  by  the  law  of  England  is  a  libel  (2).  Per  Lord  EXUn^ 
boroughj  Cobbett's  case,  Holt  on  Lib.  1 14,  2d  ed.  Thus  an  information 
was  granted  against  Dr.  Smollett  for  a  libel  in  the  Qritical  Review  upon 
Admiral  Knowles,  insinuating  that  he  wanted  courage  and  veracity,  and 
tending  to  cause  it  to  be  believed  that  he  was  of  a  conceited,  obstinate, 
and  incendiary  disposition.  Smollett's  case,  Holt  on  Lib.  224,  (n.)  So 
an  information  was  granted  against  the  printer  of  a  newspaper  for  a  ludi- 
crous paragraph,  giving  an  account  of  the  Earl  of  Clanricard's  marriage 
with  an  actress  at  Dublin,  and  of  his  appearing  with  her  in  the  boxes  with 
jewels,  &c,  Kinncrsley's  case,  ]  W.  BI.  294.  And  for  a  libel  on  the 
Bishop  of  Durham,  contained  in  a  paragraph,  which  represented  him  as 
*'  a  bankrupt."     Anon.  K.  B.  Hil.  T.  1619 ;  Holt  on  Lib.  224,  (n.)  2d  ed. 

It  is  extremely  difficult  to  define  the  boundaries  beyond  which  reflee^ 
tions  upon  the  character  of  an  individual  are  commonly  cognizable.  It  is 
said  by  Mr.  Holt,  that  where  there  is  no  imputation  on  the  moral  charac- 
ter, no  words  of  ridicule  or  contempt,  and  nothing  which  can  affect  the 
party's  reception  in  life,  it  is  no  libel,  and  he  illustrates  this  position  by 
tlie  following  case.  The  alleged  libel  was  this: — "The  Rev.  John  Roix- 
iiison  and  Mr.  James  Robinson,  inhabitants  of  this  town,  not  being  piersons 
that  the  proprietors  and  annual  subscribers  think  it  proper  to  associate 
with,  are  excluded  this  room."  This  libel  was  published  in  the  Cassino 
room  at  Southwold,  by  posting  it  on  a  paper.  It  was  held  that  the  paper 
and  mode  of  promulgating  it  did  not  amount  to  a  libel.  1st,  Because  it 
did  not,  by  any  necessary  or  probable  implication,  affect  thcRKNtil  fame  of 
the  party.  2dly,  That  it  was  the  regulation  of  a  subscription  assembly, 
and  the  paper  might  import  no  more  than  that  the  )^ty  was  not  a  social 
and  agreeable  character  in  the  intercourse  of  common  life.  3dly,  That 
the  words  charged  him  with  nothing  definite,  threw  no  blemish  on  his 
reputation,  and  implied  no  unfitness  for  general  society."  Robinson  t;. 
Jcrmyn,  1  Price,  11  ;  Holt  on  Libel,  218,  2d  ed. 

Wherever  an  action  will  lie  for  a  libel  without  laying  special  damage, 
an  indictment  will  also  lie.  Also,  wherever  an  action  will  lie  for  verbal 
slander,  without  laying  special  damage,  an  indictment  will  lie  for  the  same 
words  if  reduced  to  writing  and  published.  But  the  converse  of  this  latter 
proposition  will  not  hold  good,  for  an  action  or  indictment  may  be  main- 
tained for  words  written,  for  which  an  action  could  not  be  maintained  if 
they  were  merely  spoken.  Thorley^v.  Lord  Kerry,  4  Taunt.  355.  As 
for  instance,  if  a  man  write  or  print,  and  publish,  of  another  that  he  is  a 
scoundrel,  J'anson  t;.  Stewart,  1  T.  R.  748,  or  villain ;  Bell  v.  Stone,  1  B. 
and  P.  331  ;  it  is  a  libel,  and  punishable  as  such  ;  although  if  this  were 


(1)  M'Corklo  If.  BiiinH,  5  Binn  341).    State  ».  Avery,  7  Conn.  266. 

(2)  Where  a  painter  to  revenge  himself  on  one  whotie  likene&B  he  had  taken,  for  disapprov- 
ing of  the  execution,  painted  tlio  ear  of  an  ass  to  it  andexpotied  it  to  sale  at  auction,  it  was  held 
indictable  as  a  libel.    JVIezzara's  case,  2  Rogers'  Jlec.  113. 

(u)  £n;;.  Com.  L.  llep.  x^iv.  171. 
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merely  spoken,  it  would  not  be  actionable  without  ^special  dam* 
age.  2  H.  Bl.  531.  But  no  indictment  will  lie  for  mere  words  not  re- 
duced into  writing.  2  Salk.  417  ;  Langley's  case,  6  Mod.  125  ;  unless 
they  be  seditious,  blasphemous,  grossly  immoral,  or  uttered  to  a  magistrate 
in  the  execution  of  his  office,  or  uttered  as  a  challenge  to  fight  a  duel,  or 
with  an  intention  to  provoke  the  other  party  to  send  a  challenge.  Archb. 
PL  577,  7th  ed. 

With  regard  to  libels  on  the  memory  of  persons  deceased,  it  has  been 
held,  that  a  writing  reflecting  on  the  memory  of  a  dead  person,  not  al- 
leged to  be  publishej^  with  a  design  to  bring  scandal  or  contempt  on  the 
family  of  the  deceased,  or  to  induce  them  to  break  the  peace,  is  not  pun- 
ishable as  a  libel  (1).  Topham's  case,  4  T.  R.  127  ;  and  see  Taylor's 
case,  3  Salk.  1 9d  ;  Holt  on  Lib.  230,  2d  ed. 

A  libel  upon  a  foreigner  is  indictable.  Thus,  Lord  George  Gordon  was 
found  guilty  upon  an  information  for  a  libel  on  the  Queen  of  France  ;  2 
Stark,  on  Slander,  217,  2d  ed. ;  and  informations  have  also  been  granted 
for  libels  upon  the  characters  of  the  Emperor  of  Russia,  and  of  Napoleon. 
Id.  In  the  latter  case,  Lord  EUenboraugh  appears  to  have  considered 
the  situation  of  the  individual  as  forming  the  ground  of  the  decision.  '*  I 
lay  it  down  as  law,"  he  says,  '^  that  any  publication  which  tends  to  dis- 
grace, revile,  and  defame  persons  of  considerable  situations  of  power  and 
dignity  in  foreign  countries,  may  be  taken  to  be  and  treated  as  a  libel,  and 
particularly  where  it  has  a  tendency  to  interrupt  the  amity  and  peace  be- 
tween, the  two  countries." 

It  is  not  necessary  that  the  libel  should  reflect  upon  the  character  of 
any  particular  individual,  provided  it  immediately  tend  to  produce  tumult 
and  disorder ;  2  Stark,  on  Slander,  213,  2d  ed. ;  although  the  contrary 
was  formerly  held.  Hawk.  P.  C.  b.  1,  c.  28,  s.  9.  Thus  an  information 
was  granted  for  a  libel,  containing  an  account  of  a  murder  of  a  Jewish 
woman  and  child,  by  certain  Jews  lately  arrived  from  Portugal,  and  the 
affidavits  set  forth,  that  certain  persons  recently  arrived  from  Portugal  kad 
been  attacked  by  the  mob  and  barbarously  treated  in  consequence  of  the 
libel.     Osborne's  case,  Sess.  ca.  260.;  Barnard.  K.  B.  138,  166. 

Informations  at  the  suit  of  public  bodies  upon  the  application  of  indi- 
viduals presiding  over  them,  have  been  frequently  granted  by  the  Court 
of  King's  Bench.  Campbell's  case,  Bell's  case.  Holt  on  Lib.  240,  2d  ed. ; 
William's  case,  5  B.  and  A.  595  (a). 

The  punishment  for  a  libel  is  fine  or  imprisonment,  or  both. 

Proqf  of  introductory  averments.]  Where  the  indictment  contains 
introductory  averments,  inserted  for  the  purpose  of  explaining  and  point* 
ing  the  libel,  such  averments  must  be  proved  as  laid.  It  frequently  hap- 
pens that  the  libel  is  directed  against  the  prosecutor  in  a  particular  char- 
acter, and  an  intent  to  libel  him  in  that  character  is  averred.  In  such 
case,  it  must  be  made  to  appear,  that  the  prosecutor  bore  that  character. 
But  in  general  whei|§  the  character  is  a  public  one,  it  will  be  sufficient  if 
it  appear  that  the  prosecutor  has  acted  in  it,  and  it  will  not  be  necessary 
to  give  strict  evidence  of  his  appointment,  ante,  p.  7  and  p.  16.     Thus, 

if  the  indictment  ^allege  that  the  prosecutor  was  at  the  time  of  [  *598  j 

- 

(1)  Coininonwealth  d.  Taylor,  5  Binii.  281. 
(a)  Eng.  Coui.  L.  Rtp.  vii.  200. 
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the  supposed  injury,  a  magistrate,  or  a  peace  officer,  it  is  sufficient  to  show 
that  he  previously  acted  as  such.  Berryman  v.  Wise,  4  T.  R.  366 ;  2 
Stark,  on  Slander,  2,  2d  ed. 

Where  the  title  to  the  particular  situation  is  not  the  subject  of  any  ex- 
press documentary  appointment,  the  acting  in  the  situation  is,  of  course^ 
the  only  evidence  which  the  fact  admits  of.     2  Stark.  Ev.  860,  1st  ed. 

Whether  a  person  practising  as  a  physician,  and  Ubelled  in  his  character 
as  such,  was  bound  to  prove,  by  strict  evidence,  the  introductory  aver- 
ment that  he  was  a  physician,  was  long  a  matter  of  doubt.  In  a. case  at 
NiH  PriuSy  BtMefj  J.,  required  such  proof  to  be  given  ;  Pickford  9. 
Gutch,  1787  ;  2  Stark,  on  Slander,  8,  (n.)  2d  ed. ;  but  in  a  subsequent 
case,  the  Court  of  Common  Pleas  was  equally  divided  upon  the  point. 
Smith  V.  Taylor,  I  N.  R.  196.  It  has,  however,  been  decided  by  the 
Court  of  King's  Bench,  in  a  very  late  case,  that  to  support  an  averment 
that  the  party  was  a  physician,  it  is  necessary  to  give  regular  evidence  that 
he  possessed  lawful  authority  to  practice  as  such,  and  that. proof  of  his  in 
fact  practising  as  such  is  insufficient.  Collins  v.  Carnegie,  1  A.  and  E. 
695  (a)  ;  2  Nev.  and  M.  703. 

In  order  to  prove  the  prosecutor  to  be  an  attorney,  an  examined  copy 
of  the  roll  of  attornies,  signed  by  the  plaintiff,  is  sufficient.  •  So  the  book 
from  the  master's  office^  containing  the  names  of  all  the  attornies,  pro- 
duced by  the  pfficer  in  vvhose  custody  it  is  kept,  is  good  evidence, 
together  with  proof  that  the  party  practised  as  an  attorney  at  the  time  of 
the  offence.  Crossley's  case,  2  £sp.  526 ;  Lewis  v,  Walter,  3  B.  and  C. 
138  (b)  ;  Jones  v,  Stevens,  11  Price,  1251.  The  stamp  office  certificate, 
countersigned  by  the  master  of  the  Court  of  King's  Bench,  is  sufficient 
prima  facie  evidence  of  the  party  being  an  attorney  of  that  court.  Spar- 
ling V.  Heddon,  9  Btngh.  1 1  (c). 

'  Where  the  indictment  specifies  the  particular  mode  in  which  the  party 
was  inyested,  with  the  particular  character  in  which  he  has  been  injured, 
it  will,  as  it  seems,  be  necessary  to  prove  such  a  descriptive  allegation 
with  all  its  circumstances,  although  a  more  general  allegation  would  have 
been  sufficient ;  for  though  a  totally  irrelevant  allegation  may  be  rejected 
as  surplusage,  one  which  is  material  and  descriptive  of  the  legal  injury 
must  be  proved  as  laid<  •  2  Stark,  on  Slander,  8,  2d  ed. 

In  all  cases  where  the  libel  itself  is  an  admission  of  the  particular  char- 
acter alleged,  further  proof  of  such  particular  character  is  unnecessary. 
Thus  where,  in  an  action  for  words  spoken  of  the  plaintiff,  as  an  attorney^ 
it  appearing  that  they  contained  a  threat  to  have  the  plaintiff  struck  off 
the  roll  of  attornies,  it  was  held  unnecessary  to  give  any  .proof  of  the 
plaintiff's  professional  character.  Berryman  v.  Wise,  4  T.  R.  366.  So- 
where  the  words  were,  '^  He  is  a  pettifogging,  bloodsucking  attorney «'' 
Armstrong  V.  Jordan,  cxiv.  liuUock,  2  Stark,  on  Slander,  11,  (n.)  2ded. 
Where  the  declaration  alleged  that  the  plaintiff  held  a  certain  office  and 
[  *599  ]  place  of  *trust  and  confidence,  to  wit,  the  office  of  overseer  of 
a  certain  common  field,  and  the  alleged  libel  treated  the  plaintiff  as  hold- 
ing an  office  of .  public  trust,  and  charged  him  with  not  having  given  a 
proper  account  of  the  public  property,,  the  libel  itself  was  held  to  be  evi- 
dence of  the  introductory  averment,  though  the  plaintiff's  own  witnesses 
proved  that  the  office  was  noi  one  of  trust  and  confidence,  and  that  he 

.^ . _  _      « _  _   ^  . ^. 

(«)  Eng.  Com.^L.  Rep.  znp^iii.  180. .  (6)  Id.  z.  36.    (e)  Id.  zziii.  245. 
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was  not  trusted  with  the  receipt  of  money.     Bagnall  v.  Underwood,  1 1 
Price,  621. 

In  the  same  manner  where  the  libel  admits  any  other  of  tlie  introducto- 
ry averments,  such  averments  need  not  be  proved.  Where  the  declaration 
averred  that  the  plaintiff  had  been  appointed  envoy  by  certain  persons 
exercising  the  powers  of  government  in  the  republic  or  state  of  Chili,  in 
South  America,  the  libel  stating  that  the  plaintiff  had  colluded  to  obtain 
money  in  the  matter  of  a  loan,  for  the  republic  or  state  of  Chili,  was  held 
to  be  sufBcient  proof  of  the  existence  of  such  a  state.  Yrisarri  v.  Cle- 
ment, 3  Bingh.  432  (a).  So  where  a  libel  alleged  that  certain  acts  of 
outrage  had  been  committed,  and  there  was  a  similar  introductory  aver- 
ment, it  was  held  that  the  latter  required  no  proof.  Sutton's  case,  4  M. 
and  S.  548,  see  ante,  p.  103.  If  an  introductory  averment  be  immaterial, 
it  may  be  rejected  as  surplusage,  and  need  not  be  proved ;  and,  in  general, 
where  it  is  not  matter  of  description,  it  is  divisible,  and  part  of  it  only  may. 
be  piroved.     Vide  ante,  p.  91. 

The  averment  that  the  libel  was  published  ^'  of  and  concerning"  the 
prosecutor,  or  ^'  of  and  concerning"  the  particular' matters  averred,  must 
be  proved  as.  laid. 

The  declarations  of  spectators,  while  viewing  a  libellous  picture  pub- 
licly exhibited  in*  an  exhibition  room,  were  admitted  by  Lord  EUenbor- 
ifugh,  as  evidence  to  show  that  the  figures  portrayed  were  meant  to' rep- 
resent the  parties  alleged  to  have  been  libelled.  Dubois  t?.  Beresford,  2 
Campb.  512. 

Proof  of  publication  in  general,]  All  who  are  concerned  in  publish- 
ing a  libel  are  equally  guilty  of  a  misdemeanor  ;  Bac.  Ab.'  Libel.  (B.)  1 
Russell,  234  ;  but  the  writing  or  composing  a  libel,  without  a  publication 
of  ii,  is  not  an  offence.  The  more  writing  a  defamatory  libel,  which  the 
party  confines  to  his  own  closet,  and  neither  circulates  nor  reads  to  others, 
is  not  punishable.^  Paine's  case,  5  Mod.  165,  167.  So  the  taking  a 
copy  of  a  libel  is  not  an  offence,  unless  the  persori  taking  the  copy  pub- 
lished it.     Cora.  Dig.  Libel,  (B.  2). 

The  question  of  publication  is  ordinarily  one  of  mere  fact,  to  be  decid- 
ed by  the  jury ;  but  thi»,  like  all  other  legal  and  technical  terms,  involves 
law  as  well  as  fact,  and  it  is  a  question  for  the  court  in  doubtful  cases, 
whether  the  facts  when  proved  constitute  a  publication  in  point  of  law  (1). 
2  Stark,  on  Slander,  311,  2d  ed. 

With. regard  to  the  acts  which  constitute  a  publication,  it  has  been  held 
that  a  man  who  acts  as  servant  to  the  printer  of  the  libel,  and  claps  down 
the  press,  is  punishdble,  though  it  do  not  appear  that  he  clearly  knew  the 
import  of  the  libel,  or  that  he  was  conscious  *he  was  doing  any  [^^600  J • 
thing  wrong.  Clark^s  case,  1  .Barnard.-304.  To  this  decision,  however, 
Mr.  Serjeant  Russell  haer,  with  much  reason,  added  a  quare.  1  Russell, 
234. 

Production  of  a  libels  and  proof  that  it  is  in  the  handwriting  of  the  de- 
fendant, afford  a  strong  priesumption  that  he  published  it.  Beare's  case, 
1  Lord  Raym.  417.  So  printing  a  libel,  unless  qualified  by  circumstan- 
ces, will,  prima  fade,  be  understood  to  be  a  publishing,  for  it  must  be 


(1)  Resp.  V.  Dayies,  3  Yeates,  128^    Souihwick  v.  SteTpns,  10  Johns.  443. 

(a)  Eng:  Com.  L.  Rep.  ziii.  96. 
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delivered  to  the  compositor,  ond  the  other  subordinate  workmen.  Per 
Cur.  Baldwin  v,  ElphinstonC;  2  W.  Bl.  103S.  A  delivery  of  a  newspaper 
(containing  a  libel,)  according  to  the  provisions  of  the  38  Geo.  3,  c.  78,  to 
the  officer  of  the  Stamp-office,  has  been  held  a  publication,  though  such 
delivery  was  directed  by  the  statute,  for  the  officer  had  an  opportunity  of 
reading  the  libel.  Amphlitt's  c^se,  4  B.  and  C.  35  (a) ;  see  also  Cook  v* 
Ward,  6  Bingh.  408  (6).  If  a  letter  containing  a  libel,  have  the  post- 
mark upon  it,  that  is  prima  facie  evidence  of  its  having  been  published. 
Warren  v.  Warren,  1  C.  M.  &  R.  360;  4  Tyr.  850.  Shipley  v.  Tod- 
hunter,  7  C.  and  P.  680  (c). 

It  is  said,  by  Mr.  Justice  Fortescue^  to  have  been  ruled  that  the  finding 
pf  a  libel  on  a  bookseller's  shelf,  is  a  publication  of  it  by  the  bookseller. 
Dodd's  case,  2  Scss.  Ca.  83;  Holt's  L.  of  L.  284,  2d  cd.  The  reading 
of  a  fibel  in  the  presence  of  another,  without  knowing  it  to  be  a  libci, 
with  or  without  malice,  does  not  amount  to  a  publication.  4  Bac.  Ab. 
458 ;  Holt's  L.  of  L.  282,  2d  ed.  But  if  a  person,  who  has  either  read 
a  libel  himself,  or  heard  it  read  by  another,  afterwards  maliciously  reads  or 
repeats  any  part  of  it  to  another,  he  is  guilty  of  an  unlawful  publication 
of  it.     Hawk.  P.  C.  b.  2,  c.  73,  s.  10. 

Although,  in  civil  cases,  publication  of  a  libel  to  the  party  libelled  only 
is  not  sufficient  to  support  an  action,  yet  in  criminal  cases  such  publica- 
tion will  maintain  an  indictment  or  information  (1).  Hawk.  P.  C.  b.  1,  c. 
73,  s.  11;  1  Russ.  235.  Wegener's  case,  2  Stark.  N.  P.  C.  245  (d). 
But  such  publication  must  be  alleged  to  have  been  sent,  with  intent  to 
provoke  the  prosecutor  to  a  breach  of  the  peace,  and  not  with  intent  to 
injure  him  in  his  profession,  &c.     Wegener's  case,  supra. 

Where  the  libel  is  in  a  foreign  language,  an^  it  is  set  out  in  the  indict- 
ment, both  in  the  original  and  in  a  translation,  the  translation  must  be 
proved  to  be  correct.  In  a  case  of  this  kind,  an  interpreter  being  called, 
read  the  whole  of  that  which  was  charged  to  be  a  libel  in  the  original^ 
and  then  the  translation  was  read  by  the  clerk  at  nisi  priui.  Peltier's 
case,  Selw.  N.  P.  987. 

Where  the  libel  has  been  printed  by  the  directions  of  the  defendant, 
and  he  has  taken  away  some  of  the  impressions,  a  copy  of  those  left  with 
the  printer  may  be  read  in  evidence.  Watson's  case,  2  Stark.  N.  P.  C. 
129  (e),  ante,  p.  4.  In  order  to  show  that  the  defendant  had  caused  a 
libel  to  be  inserted  in  a  newspaper,  a  reporter  to  the  paper  was  called, 
who  proved  that  he  had  given  a  written  statement  to  the  editor,  the  con- 
tents of  which  had  been  communicated  by  the  defendant  for  the  purpose 
[  *601  ]  of  publication  ;  and  that  ^he  newspaper  produced  was  exactly 
the  same,  with  the  exception  of  one  or  two  s%ht  alterations  not  aflecting 
the  sense ;  it  was  held,  that  what  the  report  published  might  be  considered 
as  published  by  the  defendant,  but  that  the  newspaper  could  not  be  read 
in  evidence,  without  producing  the  written  statement  delivered  by  the  re- 
porter to  the  editor.     Adams  ».  Kelly,  Ry.  and  Moo.  N.  P.  C.  157  (/), 

Where  a  libel  is  printed,  the  sale  of  each  copy  is  a  distinct  publication, 
and  a  fresh  offence  ;  and  a  conviction  or  acquittal  on  an  indictment  for 

publishing  one  copy,  will  be  no, bar  to  dn  indictment  for  publishing  ano- 

_     -  -         -  .... -       — . 

(1)  Swindle  v.  The  State,  2  Yerger,  581.    State  v.  Avery,  7  Conn.  2G6. 

(a)  Eng.  Com.  L.  Rep.  z.  275.    (b)  Id.  zix.  117.    (c)  Id.  xxzii.  685.    (d)  Id.  iii.  335. 

(c)  Id.  iii.  280.    if)  Id.  xxl  403. 
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ther  copy.     Carlisle's  case^  1  Chitty,  451  (a),  2  Stark,  on  Slander,  320, 
2d  ed. 

Proof  of  publication  of  libda  contained  in  newspapers.]  The  proof 
of  the  publication  of  libels  contained  in  newspapers  was  facilitated  by  the 
38  Geo.  3,  c.  78,  but  that  act  has  been  repealed  by  the  6  &  7  Wm.  4, 
c.  76,  and  provisions  of  a  similar  nature  substituted. 

By  6.  6,  of  the  recent  statute,  before  any  newspaper  sliall  be  printed, 
a  declaration  in  writing  shall  be  delivered  ^t  the  Starap*office,  made  and 
signed  by  the  printer  or  publisher  and  proprietors  of  such  newspaper,  as 
therein  directed,  which  declaration  shall  set  forth  the  title  of  the  news- 
paper, and  of  the  house  or  building  wherein  it  is  intended  to  be  publish- 
ed ;  and  also^the  name,  addition  and  place  of  abode  of  the  printer  and 
publisher  thereof,  and  of  the  proprietors,  if  they,  exclusive  of  the  printer 
and  publisher,  do  not  exceed  two,  and  if  they  do,  then  of  two  proprietors 
resident  in  the  united  kingdom,  and  their  proportional  shares.  On  a 
change  of  ownership,  a  fresh  declaration  is  to  be  made,  and  every  person 
knowingly  or  wilfully  making  a  false  or  defective  declaration  shall,  on 
conviction,  be  deemed  guilty  of  a  misdemeanor. 

By  s.  7,  persons  printing  or  publishing,  or  selling  or  delivering  out  any 
newspaper  before  such  declaration  is  made,  shall  forfeit  bOl.  a  day. 

By  8,  8,  "  all  such  declarations  as  aforesaid  shall  bo  filed  and  kept  in 
such  manner  as  the  commissioners  of  stamp  and  taxes  shall  direct  for  the 
safe  custody  thereof;  and  copies  thereof,  certified  to  be  true  copies  as  by 
this  act  is  directed,  shall  respectively  be  admitted  in  all  proceedings,  civil 
and  criminal,  and  upon  every  occasion  whatsoever,  touching  any  news- 
paper, mentioned  in  any  such  declaration,  or  touching  any  publication, 
matter,  or  thing  contained  in  any  such  newspaper,  as  conclusive  evidence 
of  the  truth  of  all  such  matters  set  forth  in  such  declaration  as  are  hereby 
.  required  to  be  therein  set  forth,  and  of  their  continuance  respectively  in 
the  same  condition  down  to  the  time  in  question,  against  every  person 
who  shall  have  signed  such  declaration,  unless  it  shall  be  proved  that  pre- 
vious to  such  time  such  person  became  lunatic,  or  that  previous  to  the 
publication  in  question  on  such  trial  such  person  did  duly  sign  and 
make  a  declaration  that  such  person  had  ceased  to  be  a  printer,  publish- 
er, or  proprietor  of  such  newspaper,  and  did  duly  ''^deliver  the  [  *602  ] 
same  to  the  said  commissioners  or  to  such  officer  as  aforesaid,  or  unless  it 
shall  be  proved  that  previous  to  such  occasion  as  aforesaid  a  new  declara- 
tion of  the  same  or  a  similar  nature  respectively,  or  such  as  may  be  re- 
quired by  law,  was  duly  signed  and  made  and  delivered  as  aforesaid  re- 
specting the  same  newspaper,  in  which  the  person  sought  to  be  affected 
on  such  trial  did  not  join  ;  and  the  said  commissioners,  or  the  proper  au- 
thorized officer  by  whom  any  such  declaration  shall  be  kept  according  to 
the  directions  of  this  act,  shall,  upon  application  in  writing  made  to  them 
or  him  respectively  by  any  person  requiring  a  copy,  certified  according  to 
this  act,  of  any  such  declaration  as  aforesaid,  in  order  that  the  same  may 
be  produced  in  any  civil  or  criminal  proceeding,  deliver  such  certified 
copy,  or  cause  the  same  to  be  delivered  to  the  person  applying  for  the 
same,  upon  payment  of  tiie  sum  of  one  shilling,  and  no  more  ;  and  in  all 

procec<ling8  and  upon  all  occasions  whatsoever  a  copy  of  any  such  decla- 

—  -  -       — -  ■        ■        -  ■  - ^-^_^^_^^^^^_^^____^-^_^^.^^__ 

(a)  Eng.  Com.  L.  Rep.  xviii.  135. 
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ration  certified  to  be  a  true  copy,  under  the  hand  of  one  of  the  laid  com* 
missioneis,  or  of  any  officer  in  whose  possession  the  same  shall  be,  upon 
proof  made  that  such  certificate  hath  been  signed  with  the  handwriting  of 
a  person  described  in  or  by  such  certificate  as  such  commissioner  or 
officer,  and  whom  it  shall  not  be  necessary  to  prove  to  be  a  commissioner 
or  officer,  shall  be  received  in  evidence  against  any  and  every  person 
named  in  such  declaration  as  a  person  making  or  signing  the  same  as 
sufficient  proof  of  such  declaration,  and  that  the  same  was  duly  signed 
and  made  according  to  this  act,  and  of  the  contents  thereof;  and  every 
such  copy  so  produced  and  certified  shall  have  the  same  effect  for  the 
purposes  of  evidence  against  any  and  every  such  person  named  therein  as 
aforesaid,  to  all  intents  whatsoever,  as  if  the  original  declaration  of  which 
the  copy  so  produced  and  certified  shall  purport  to  be  a  copy  had  been 
produced  in  evidence,  and  been  proved  to  have  been  duly  signed  and 
made  by  the  person  appearing  by  such  copy  to  have  signed  and  made  the 
same  as  aforesaid  ;  and  whenever  a  certified  copy  of  any  such  declaration 
shall  iiave  been  produced  in  evidence  as  aforesaid  against  any  person  hav- 
ing signed  and  made'  such  declaration,  and  a  newspaper  shall  afterwards 
be  produced  in*  evidence  intituled  in  the  same  manner  as  the  newspaper 
mentioned  in. such  declaration  is  intituled,  and  wherein  the  name  of  the 
printer  and  publisher,  and  the  place  of  printing  shall  be  the  same  as  the 
name  of  the  printer  and  publisher,  and  the  place  of  printing  mentioned 
in  such  declaration,  or  shall  purport  to  be  the  same,  whether  such  title, 
name  and  place  printed  upon  such  newspaper  shall  be  set  forth  in  the 
same  form  of  words  as  is  contained  in  the  said  declaration,  or  in  any  fon» 
of  words  varying  therefrom,  it  shall  not  be  necessary  for  the  plaintiflT,  in- 
formant, or  prosecutor  in  any  action,  prosecution,  or  other  proceedings  to 
prove  that  the  newspaper  to  which  ^uch  action,  prosecution,  or  other  pro- 
ceeding may  relate  was  purchased  of  the  defendant,  or  at  any  house,  shop^ 
or  office  belonging  to  or  occupied  by  the  defendant  or  by  his  servants  or 
workmen,  or  where  he  may  usually  carry  on.  the  business  of  printing  or 
[  '"^eOS  ].  publishing  such  newspaper,  or  where  the  same. may  *be  usually 
sold  ;  and  if  any  person,  not  being  one  of  ihe  said  commissioners^  or  the 
proper  authorized  officer,  shall  give  any  certificate  purporting  to  be  sacb 
certificate  as  aforesaid,  or  shall  presume  to  certify  any  of  the  matters  or 
.things  by  this  act  directed  to  be  certified  by  such  conimissioner  or  officer, 
or  which  such  commissioner  or  officer  is  hereby  empowered  or  intrusted 
to.  certify ;  or  if  any  such  commissioner  or  officer  shall  knowingly  and 
wilfully  falsely  certify,  under  his  hand,  that  any  such  declaration  as  is 
required  to  be  nriad'e  by  this  act  was  duly  signed  and  made  before  him, 
the  same  not  having  been  so  signed  and  made,  or  shall  knowingly  and 
wilfully  falsely  certify  thai  any  copy. of  any  declaration'  is  a  true  copy  of 
the  declaration  of  which  the  same  is  certified  to  be  such  copy,  the  same 
iiot  being  such  true  copy,  every  person  so  offending  shall  forfeit  the  sum 
of  one  hundred  pounds.'^ 

By  s.  9,  service  of  legal  process,  either  in  civil  or  criminal  suits,  at  the 
place  of  printing  or  publishing  mentioned  in  the  declaration  shall  be 
deemed  sufficient  service. 

By  8.  10,  titles  of  newspapers  and  names  of  printers  and  publishers  are 
to  be  entered  in  a  book  at  the  Stamp-office,  and  persons  shall  have  liberty 
to  inspect  it. 

Since  the  passing  of  the  38  Geo.  3,  e.  78,  the  production  of  a  certified 
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copy  of  ibe  affidant  and  of  a  newapaper  correapondiqg  io  the  title  and  in 
the  names  and  descriptions  of  printer  and  publisher,  with  the  newspaper 
mentioned  in  the  affidavit,  has  been  sufficient  evidence  of  publication* 
Maynp  v.  Fletcher,  9  B.  and  C.  332  (a);  R.  v.  Hunt,  31  State  Trials, 
375.  But  where  the  affidavit  and  the  newspapers  vary  in  the  place  of 
residence  of  the  party  ;  Murray  o.  Souter,  cited  6  Bingh.  414 ;  or  in  the 
Dame  of  the  printing  place;  Franceys!.  case,  2  A.  and  E.  49  (b)  ;  it  is  in- 
sufficient. The  statute  has  l)een  held  to  apply  to  motions  for  criminal 
informations.  Donnison's  case,  4  B.  and  Ad.  698  (c) ;  Franceys'  case, 
$upra.  A  newspaper  may  be  given  io  evidence,  though  it  is  not  one  of 
the  copies  published,  and  though  it  be  unstamped.  Pearce's  case,  Peake, 
75. 

Proqf  of  publication — by  admission  of  the  defendant,]  On  an  infer- 
matioQ  for  a  libel,  the  witness,  who  produced  it,  stated  that  he  showed  it 
to  the  defendant,  who  admitted  that  he  was  the  author  of  it,  errors  of  the 
press  and  some  small  variances  only  excepted.  It  was  objected  that  this 
evidence  did  not  entitle  the  prosecutor  to  read  the  book,  the  admission  not 
being  absolute  ;  but  Pratty  C.  J.,  allowed  it  to  be  read,  and  said  that  he 
would  put  it  to  the  defendant  to  prove  material  variances.  HalPs  case,  1 
Str.  416.  An  admission  of  the  signature  to  a  libel  is  no  admission  of  its 
having  been  published  in  a  particular  county.  Case  of  the  seven  Bishops, 
12  How.  St.  Tr«  183.  An  admission  of  being  the  publisher  of  a  periodi- 
cal work,  cannot  be  extended  beyond  the  date  of  such  admission.  M'Leod 
»,  Wakley,  3  C.  and  P.  31 1  (d). 

Pvblication — constructive  pyblication,]  It  is  now  well  established, 
that,  in  order  to  render  a  party  guilty  of  publishing  a  libel,  *it  is  [  *604  ] 
not  necessary  that  he  should  be  the  actual  publisher  of  it,  or  that  he  should 
even  have  a  knowledg;e  of  the  publication ;  not  only  is  a  person,  who  pro- 
cures another  to  publish  a  libel,  himself  guilty  of  the  offence.  Hawk.  P.  C* 
b.  1,  c  73,  s.  10,  but  a  bookseller  or  publisher,  whose  servant  publishes  a 
libel,  is  criminally  answerable  for  that  act,  though  it  was  done  without  his 
knowledge.  This  rule,  which  is  an  exception  to  those  which  govern  the 
other  branches  of  criminal  law,  appears  to  be  founded  upon  a  principle  of 
policy,  and^  to  have  been  arbitrarily  adopted  with  the  view  of  rendering 
publishers  cautious  with  regard  to  the  matters  to  which  they  give  general 
circulation.  The  leading  case  on  this  subject  is  that  of  Almon's  case,  5 
Burr.  2689.  The  defendant,  a  bookseller,  was  convicted  of  publishing  a 
libel  in  a  magazine.  The  proof  of.  the  publication  was,  that  the  magazine 
was  bought  at  his  shop.  A  new  trial  was  moved  for,  on  the  ground  that 
the  libel  had  been  sent  to  the  defendant's  shop,  and  sold  there  by  a  boy, 
without  his  knowledge,  privity,  or  ap|irobation ;  but  the  court  were  clear 
aad  unanimous  in  opinion  Uiut  this  libel,  being  bought  in  the  shop  of  a 
common  known  bookseller  and  publisher,  importing,  by  its  title-page,  to 
be  printed  by  him,  was  a  sufficient  prima  fade  evidence  of  its  being  pub- 
lished by  him, — not  indeed  conclusive,  because  he  might  have  contra- 
dicted it,  if  the  facts  would  hai'e  borne  it,  by  contrary  evidence.  The 
court  regarded  the  matters  urged  as  grounds  for  a  new  trial,  merely  as  an 
extenuation  of  the  offence.     So  Lord  Kenyan  ruled,  that  the  proprietor  of 

(•)  Eiv-  Com.  h.  Rep.  zvu.  40J.    (*}  Id.  zziz.  'XI.    (e)  Id.  zxiv.  143.    (i\  Id.  ziv.  398. 

72 


904  LibH. 

a  newspaper  was  ansv^mble,  criminally  as  weQ  as  eiviHy,  for  the  acts  of 
his  servants  or  agents  in  misconducting  ih^  paper;  addh^,  that  this,  waa 
not  his  opinion  pnly^  but  that  of  Lord  Hak,  Justice  PaweU^  and  Justice 
Foster ;  that  it  was  the  old  and  received  law  for  above  a  centory,  and  was 
not  to.be  broken  in  upon  by  ^ny  new  doctrinje  upon  libels*.  W.&lter's  case, 
d  Esp.  3L  And  the. same  rule. was  I^id  dowii  byLord  JSZIen&orcmgJk. 
Gathers  case.  White's  case,  Holt,  Law  of  Libel,  287  ;  2  Stark,  on  Slan- 
der, 33,  3d  ed.  In  a  late  case,  where  it  was  urged  that  the  rule,  respect* 
ing  the  liability  of  pobhshers  in  libel>  was  contrary  to  the  principle  which 
prevails  in  all  other  criminal  cases,  Lord  Tfinterden  said,  '^  The  rule  seems 
to  me  to  be  conformable  tp  principle  and  to  common  sense.  Surely  a  per- 
son who  derives  profit  from,  and  who  fMrnishes  the  means  pf  carryiog  on 
the  cp9Cfsrn,.and  intrusts  the  conduct  of  the  pubUcatton  to  one  whom  he 
selects,  and  in  whom  he  confides,  may  be  said  tp  cause  to  be  published 
what  actually  appears,  and  ought  to  be  answerable,  although  yon  cannot 
show  that  he  was  individually  concerned  in  the  particular  publication.  It 
would  be  exceedingly  dangerous  to  hold  otherwise,  for  then  an  vresponsi* 
ble  person  might  be  put  forward,  and  the  person  really  producing  the  .pub* 
Itcation,  and  without  whom  it  could  not  be  published,  might  remain  behiikl 
and  escape  altogether."    Gutch's  case,  Moody  and  IME.  433  (a)»    . 

It  does  not  appear  to  be  well  settled  whether  a  publisher  by  whose  ser* 
vant  a  libel  has  been  sold,  may  exonerate  himself  from  the  consequences 
[  *605  ]  of  that  act,  by  showing  that  he  has  himself  in  no.  way  <4)een  ac- 
cessary to  the  publication.  If  the  libellous  work  has  been  sold  by  theser" 
vant  in  the  regular  performance  of  bis  duty  towards  his  employer,  the  latp 
ter  would,  as  it  seems^  still  be  answerable,  although  be  should  prove  Ihst 
in  fact  he  was  absent  from  the  shop  at  the  time,  and  that  he  waswhotty 
ignorant  of  the  contents  of  the  book,  and  innocent  of  any  intent  to-dis* 
seroinate  the  libel.  Dodd's  case,  3  Sess.  Ca.  .S3.  If,  on  the  contrary,  the 
book  was  not  sold  by  the  servant  in  the  ordinary  course  of  his  employ- 
ment, but  clandestinely  brought  by  him  to  his  master's  shop,,  and  vended 
there,  in  such  case  the  master  would  not,  as  it  seems,  be  guilty  of  the 
publication^  In  Almond's  <Ase,  anfe,  p.  604,  the  court  appear  to  have 
treated  the  publication  by  the  servant  as  presumptive  evidence  only  of  a 
publication  as  against  the  master,  who  would  be  entitled  to  rebut  such 
presumption ;  and  in  one  case,  it  seems  to  have  been .  decided  that  if  a 
printer  is  confined  in  prison,  to  which  his  servants  have  no  access,  and  they 
publish  a  libel  without  his  privity,  the  publication  of  it  shall  not  be  imputed 
to  him.  Woodfall's  case.  Essay  on  Libels,  18.  See  also  Salmon's  case, 
B.  R.  H.  T.  1777  ;  Hawk.  P.  C.  b.  1,  c.  73,  s.  10,  (n.)  7th  ed.  So  it  ia 
said  by  Mr.  Starkie,  that  the  defendant  may  rebut  the  presumption  by 
evidence  that  the  libel  was  sold  contrary  to  his  orders,  or  clandestinely,  or 
that  some  deceit  or  surprise  was  pricticed  upon  him,  or  that  be  was  absent 
under  circumstances  which  entirely  negative  any  presumption  of  privity 
or  connivance.    3  Starkie  on  Slander,  34,  3d  ed.  (i). 

Where  the  libel  is  published  by  an  agent  of  the  defendant,  the  autho- 
rity of  such  agent  must  be  strictly  proved.  In  the  case  of  booksellers 
and  publishers,  proof  that  the  party  actually  vending  the  libel  was  a  ser- 
vant in  the  way  of  their  business,  is  sufficient,  for  in  such  case  an  au- 

(1)  Commonwealth  p.  Buckingham,  2  Wheeler's  C.  C.  198. 
(a)  £b^.  Com.  L.  Rep.  xzii.  352. 
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thoritf  to  seR  will  be  implied,  but  it  19  not  so  with  regard  to  other  pereohs. 
Thus,  where  it  appeared  that  the.Ubel  in  question  was  in  the  handwritings 
of  the  defendant's  daughter,  who  was  usually  employed  by  him  to  write 
bis  letters  of  business ;  but  there,  w'as  no  evidence  that  the  defendant  had 
authorized  her  to  write  this  particular  document,  it  was  held  to  be  no 
evidence  of  publii^tion  as  against  him.  Harding  v.  Greening,  1  R  Moore, 
47if(a).: 

Prifof  of  innuendo^,]  Where,  in  order  to  bring  out  the  libeHous  sense 
<if  the  wordS)  innuendos  are  inserted  ih  the  indictment,  they  must,  if  mar 
terial,  be  ptoved  by  witnesses  acquainted  with  the  parties,  and  with  the 
transaction  to  be  explained.  It  is  sufficient  if  such  witnesses  speak  in 
the  first  instance  as  to  their  belief,  with  regard  to. the  mtended  application 
of  the  words;  the  grounds  of  such,  belief  may  be  inquired  into  on  cross* 
examination  (1).  2  Stark,  on  Slander,  51,  3d  ed.  If  the  witness  derives 
his  conclusion  from  the  terms  of  another  libel/ with  the  publication  c( 
which  the  defendant  is  not  connected,  this  is  not  suflStcient  Bourke  1^^ 
Warren,  2  C.  and  P.  307.  If  a  good  innuendo,  ascribing  a  particular 
■leaning  to  certain  words,  is  not  supported  in  evidence,  the  party  will  not 
be  permitted  to  ascribe  another  meaning  to  those  Words.  Williams  i^« 
^Stott^  iCrom.  and  M.  675;  Archbishop  of  Tuam  v.  Robinson,  [<*806] 
I  Bingh.  17  (fr),  but  see  Harvey  v.  French,  I  Crom.  and  M.  II.  Thus; 
where  the  words  in  fact  imputed  either  a  fraud  or  a  felony,  but  by  the 
Hinoendo  were  confined  to  the  latter,  Lord  lUlenbcraugh  ruled  that  the 
plaintiff  nmist  prove  that  they  were  spoken  in  the  latter  sense*  Smith  tf. 
Carey,  8  Campb.  461.  .  If  a  libel  contains  blanks  the  jury  ought  to  ac- 
quit the  defendant,  unless  they  are  satisfied  that  those  blanks  are  filled 
tip  in  the  indictment  according  to  the  sense  and  meaning  of  the  Writer* 
Per  Lord  Man$fiMy  Almon's  case,  5  Burr.  2686.  It  is  said  by  Tindai, 
C.  J.,  that  where  words  spoken  import  in  themselves  a  criminal  charge^ 
and  the  innuendo  introduces  matter  which  is  merely  useless,  it  may  be 
rejected  as  surplusage*  Day  «.  Robinson,  1  A.  and  E.  558  (c)  ;  see 
also  Williams  v.  Gardiner,  Tyr.  and  6.  578  ;  1  M.  and  W.  245 ;  West 
V.  Smith,  Tyr*  and  O.  825. 

Proof  qf  malice,]  Where  a  man  publishes  a  writing,  which  upon  the 
face  of  it  is  libellous,  the  law  presumes  that  he  does  so  with  that  mali-> 
cious  intention  which  constitutes  an  offence,  and  it  is  unnecessary  on  the 
part  of  the  prosecution  to  gi^e  evidence  of  any  circumstances  from  which 
malice  may  be  inferred.  Thus,  in  Harvey's  case,  it  was  said  by  Lord 
TenUrdmy  that  a  person  who  publishes  what  is  calumnious  concerning 
the  character  of  another,  must  be  presumed  to  have  intended  to  do  that 
which  the  publication  is  necessarily  and  obviously  intended  to  effect, 
unless  he  can  show  the  contrary.  Harvey's  case,  2  B.  aiid  C.  257  {d) ; 
Burdett's  case,  4  B.  and  A.  95(6).  In  such  case  it  is  incumbent  upon 
the  defendant,  if  he  seeks  to  discharge  himself  from  the  consequencen 
of  the  publication,  to  show  that  it  was  made  under  circumstances  which 
justify  it* 

(1)  Van  Vecktenv.  Hopkins,  5  Johns.  211. 

(«)  Eng.  Com.  L.  Rep.  iv.  13.    {h)  Id.  xv.  350.    (c)  Id.  xxvui.  153.    {d)  Id.  is.  77.    (e)  Id. 

▼i.  358. 
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It  is  howeTer  frequently  necessary,  upon  prosecutions  for  libel,  where 
the  expressions  are  ambiguous,  or  the  intentions  of  the  defendant  doubtful, 
to  adduce  evidence  for  the  purpose  of  showing  the  malice  which  prompted 
tho  act  of  publication.  Thus,  where  the  occasion  of  the  publication 
would  prima  fcune  justify  the  defendant,  yet,  if  the  libel  be  fieilse  atid 
malicious,  it  is  an  offence;  in  such  case,  evidence  of  the  malice  must  be 
given  on  the  part  of  the  prosecution  to  rebut  the  presumed  justifioatioii. 
Where  the  material  question,  says  Mr.  Starkie,  is  whether  the  defendant 
was  justified  by  the  occasion,  or  acted  from  express  malice,  it  seems  in 
principle,  that  any  circumstances  are  admissible,  which  can  dticidate  the 
transaction,  and  enable  the  jury  correctly  to  conclude  whether  the  defbn* 
dant  acted  fairly  and  honestly,  or  mala  fide,  and  vindictively  for  tbe  pur- 
pose of  causing  evil  consequences.  2  Stark,  on  Slander,  55,  2d  ed. 
Upon  this  principle,  in  an  action  for  libel  contained  in  a  weekly  paper, 
evidence  was  allowed  to  be  given  of  the  sale  of  other  papers,  with  the 
same  title,  at  the  same  office,  for  the  purpose  of  showing  that  the  papers 
were  sold  deliberately,  and  in  the  regular  course  of  circulation,  and  vend* 
ed  in  r^ular  transmission  for  public  perusal.  Plunkett  v.  Cobbett,  5  Esp. 
[  *607  ]  136.  So  where  on  the  trial  *of  an  action  for  libel  contnined* 
in  a  newspaper,  subsequent  publications  by  the  defendant  in  the  same 
paper,  were  tendered  in  evidence  to  show  quo  animo  the  defendant  pub* 
Itsbed  the  libel  in  question,  Lord  EUenborough  said,  no  doubt  they  would 
be  admissible  in  the  case  of  an  indictment.  Stuart  v.  Lovel,  2  Staric. 
N.  P.  C.  98  (a).  Again,  in  the  trial  of  an  action  against  the  editor  of  a 
monthly  publication  for  a  libel  contained  in  it,  articles  pdblished  from 
month  to  month  alluding  to  the  action,  and  attacking  the  plaintiff,  are 

'  admissible  to  show  quo  animo  the  libel  was  published,  and  that  it  was 
puUished  concerning  the  plaintiff.  Chubb  v,  Westley,  6  C.  and  P. 
486  (6).     So  it  was  held  by  Lord  Elltnborough,  that  any  words  or  any 

(  act  of  the  defendant  are  admissible,  in  order  to  show  quo  animo  he  spoke 
the  words  which  are  the  subject  of  the  action.  Rustell  v.  Macquistcr,  1 
Campb»  49.  So  either  the  prosecutor  or  the  defendant  is  entitled  *  to 
lia^e  extracts  read  from  different  parts  of  the  same  paper  or  book  which 
contains  the  libel,  relating  to  the  same  subject.  Lambert's  case,  2  Campb* 
398. 

When  the  publication  is  prima  facie  excusable,  on  account  of  the  cause 
of  wtiting  it,  as  in  the  case  of  servants'  characters,  or  confidential  advice, 
or  communications  to  persons  who  ask  it  or  have  a  right  to  expect  it,  ma- 
lice in  fact  must  be  proved.  Per  Bayley,  J.,  Bromage  v.  Prosser,  4  B.  & 
C.  256  (c) ;  and  see  M'Pherson  v.  Daniels,  10  B.  &.  C.  272  (d).  "  Where 
a  man  has  a  right  to  make  a  communication  you  must  either  show  malice 
ietrinsically  from  the  language  of  the  letter,  or  prove  express  malice." 
Pter  Parkey  B.,  Wright  r.  Woodgate,  Tyr.  and  O.  15. 

Proof  of  intent.]  Where  the  malicious  intent  of  the  defendant  is,  by 
averment  in  the  indictment,  pointed  to  a  particular  individual,  or  to  a  par- 
ticular act  or  offence,  the  averment  must  be  proved  as  bid.  Thus  where 
tbe  indictment  alleged  a  publication  of  a  libel  with  intent  to  dispaiege  and 
injure  the  prosecutor  in  his  profession  of  an  attorney,  it  was  held  that 

proof  of  a  publication  to  the  prosecutor  only  did  not  maintain  the  indict- 

■■  ■  .II"    ■■■■■■     —  .  y.  1 ,1-,    ....   —  » I.       I.  ■■■■■■.■  I   ■  ■» 

(a)  Eng.  Com.  L.  Rep.  iii.  SSL.    (h)  Id.  xxv.  474.     (c)  Id.  z.  881.    (d)  Id.  XJd.  69. 
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men!,  and  that  the  ifitent  might  to  have  been  averred,  to  provoke  the  pro- 
secutor to  a  breach  of  the  peace.  Wegener^s  case,  1  Stark.  N.  P.  C. 
d45  ((f).     The  allegation  of  intent  is  divisible,  ante,  p.  93. 

Venue.]  The  libel  must  be  proved  to  have  been  published  in  the 
coanty  in  which  the  venue  is  laid.  Where  the  libel  is  once  published,  the 
party  is  guilty  of  a  publication  in  every  county  in  which  such  libel  is  af- 
terwards published  1 1).  Johnson's  case,  7  East,  65,  B.  N.  P.  6.  9o  if 
he  sent  it  to  be  printed  in  London,  it  is  his  act  if  the  publication  is  theie* 
Upon  an  inforEiiation  for  a  libel,  in  the  county  of  Leicester,  it  appeared 
that  it  was  written  in  that  county,  and  delivered  to  a  person  who  deKven^ 
ed  it  to  B.  (who  was  not  called)  in  Middlesex:.  It  was  inclosed  in  an  en«* 
vdope,  but  there  was  no  trace  of  a  seal.  The  judge  directed  the  jary, 
that  as  B.  had  it  open,  they  might  presume  (hat  be  received  it  open,  and 
that  as  the  defendant  wrote  it  in  the  county  of  Leicester,  it  might  be  pre* 
sumed  that  he  received  it  in  *that  county.  The  defendant  hav-  [  *608  J 
ing  been  found  guilty,  it  was  urged,  on  a  motion  for  a  new  trial,  that  there 
was  no  evidence  of  a  publication  in  Leicestershire ;  but  the  Court  of 
King's  Bench  (diss.  Bayley,  J.,)  held  that  the  direction  of  the  judge  was 
proper,  and  that  if  the  delivery  open  could  not  be  presumed,  a  delii?ery 
sealed,  with  a  view  to  and  for  the  purpose  of  publication,  was  a  pubfica* 
tion ;  and  they  held  that  there  was  sufficient  to  presume  some  delivery,  ei* 
ther  open  or  sealed,  in  the  county  of  Leicester.  Burdett's  case,  4  B.  and 
A.  95.  In  the  above  case  the  question  was  discussed,  wtiether  it  was  es- 
sential that  the  whole  offence  should  be  proved  to  have  been  committed 
ki  the  county  in  which  the  venue  was  laid.  Holroydy  J.,  expressed  an 
opinion  that  the  composing  and  writin<^  a  libel  in  the  county  of  L.,  and 
afterwards  publishing  it,  though  that  publication  was  not  in  L.,  was  an  of- 
fence which  gave  jurisdiction  to  a  jury  of  the  county  of  L.,  (Beer's  case, 
28alk.  417;  Carth.  409;  Knell's  case,  Barnard.  K.  B.  305,)  and  that  the 
composing  and  writing  with  intent  afterwards  to  publish,  was  a  misde- 
meanor ;  but.  Bayky,  J.,  held  that  the  whole  corpus  delicti  roust  be 
proved  within  one  county,  and  that  there  was  no  distinction  in  this  respect 
between  felonies  and  misdemeanors.  Abbott^  J.,  said,  that  as  the  whote 
was  a  misdemeanor  compounded  of  distinct  parts,  each  of  which  was  an 
act  dene  in  the  prosecution  of  the  same  criminal  intention,  the  whole 
might  be  tried  in  the  comity  of  L.,  where  one  of  those  acts  bed  been  done. 

The  post  marks  upon  letters  (proved  to  be  such)  are  evidence  that  the 
letters  which  bear  them  wet«  in  the  offices  to  which  the  post  marks  belong 
at  the  times  denoted  by  the  marks.  Plumer's  case,  Russ.  and  Ry.  264  (6). 
But  the  mark  of  double  postage  having  been  paid,  is  not,  of  itself,  proof 
that  the  letter  contained  an  inctosure.     Id. 

Proof  of  a  newspaper  under  the  requisitions  of  the  statute  S8  Geo.  3,  c. 
78,  ante,  p.  601,  was  held  to  be  proof  that  the  paper  was  published  in  the 
county  where  the  printing  is  described  to  be.     Hart's  case,  10  East,  94. 

A  letter  containing  a  libel  was  proved  to  be  in  the  handwriting  of  A., 
to  have  been  addressed  to  a  party  in  Scotland,  to  have  been  received  at 
the  postK>fficc  at  C.  from  the  post-office  at  H.,  and  to  have  been  then  for* 


Q)  So  in  the  ease  of  a  newspaper  printed  in  one  state,  and  cffoulated  in  another.    Comm. 
^  Blanding,  3  Pick.  304.    See  the  cases  cited  anfe,  p.  590,  n.  2. 

(a)  JSng*  Om.  L.  Rep.  iti.i880.    (ft)  1  fin^.  C.  C.  ^91. 
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warded  to  London  to  be  forwarded  to  Scotland.  It«^a[s  produced  at  the 
trial  with  the  proper  post  nnark,  and  with  the  seal  broken.  This  was  held 
lobe  aufBcieht  evidence  of  the  letter. having  reached  the.person  to  whon^ 
it  was  addressed,  and  of  itis  having  been  published  to  him.  Warfen  v: 
Warren,  1  C.  M.  and  R.  250 ;  4  Tyr.  850/ 

Proof  for  the  defendant,]  PiS  the  offence  of  piiblfshinga  libel  con^ 
aists  in  the  malicious  publication  of  it,  which,  as  alr^dj.  stated,  is  in 
general  inferred  fromthe  wordd  of  the  alleged  libel  itself,  it  is  competent 
to  the  defendant  in  all  cases,  to  show  the  absence  of  malice  on  his  part. 
He  cannot,  it  is  true,  give  in  evidence*  matter  of  justification/ that  is  to 
[  *609  I  say,  he  cannot  admit  the  publication  to  be  ''^malicious^  and  then 
rely  for  his  defence  upon  circumstances  which  show  that  he  was  justified, 
however  malicious  the  libel  may  be,  but  he  is  not  precluded  from  giving 
evidence  of  those  circumstances  which  tend  to  prove  that  the  original 
publication  of  the  libel  was  vvithout  malice  (1).  It  may,  perhaps,'  be  laid 
down  as  a  rule,  that  the  matters  which  might  be  given  in  evidence  under  the 
general  issue  in  an  action,  in  order  to  disprove  malice,  are  also  admis' 
sible  for  the  same  purpose  upon  the  trial  of  an  indictment  or  informa*' 
tion. 

The  defendant  may,  therefore,  show  that  the  publication  was  merely 
accidental,  and  vvithout  his  knowledgie,  as  where  he  delivers  one  paper 
instead  of  another,  or  delivers  a  letter  without  knowing  its  contents. 
Topham's  case,  4  T.  R.  127,  128.  Nutt^s  case,  Fitzg.  47.  L6rd  Abing^ 
don's  case,  1  Esp.  226.  See  also  Day  v.  Bream,  2  Moo.  and  R.  54, 
where  Pattesofij  J.,  held  that  a  porter  who  in  the  course  of  his  business 
delivered  parcels  containing  libellous  handbills,  was  not  Jiable  in  an  action 
for  libel,  if  he  were*  shown  to  be  ignorant  of  the   contents  of  the  parcels. 

So  the  defendant,  under  the  plea  of  not  guilty  to  the  indictment,  may 
show  that  a  libel  was  published  under  circumstances  which  the  law  recog- 
nizes as  constituting  either  an  absolute  justification,  or  excuse,  indepen* 
dently  of  the  question  of  intention,  or  a  qualified  justification  dependent  on 
the  actual  intention  and  motive  of  the  defendant.  2  Stark,  on  Sland.  308, 
2d  ed.  Thus  the  defendant  may  show  that  the  alleged  libel  was  present- 
ed bona  fide  to  the  king  as  a  petition  for  the  redress  of  grievances.;  Case 
of  the  Seven  Bishops,  12  St.  Tr.  183 ;  or  to  parliament ;  Hawk.  P.  C.  b. 
2,  c.  73,  s.  8 ;  or  that  it  was  contained  in  articles  of  the  peace  exhibited 
to  a  magistrate,  or  in  any  other  4)roceeding  in  a  regular  course  of  justice. 
Ibid.  It  seem^,  says  Hawkins,  to  have  been  held  by  some,  that  no  want 
of  jurisdiction  in  the  court  to  which  such  a  complaint  is  exhibited  will 
make  it  a  libel,  because  the  mistake  of  the  proper  court  is  not  imputable  to 
the  party,  but  to  his  counsel ;  yet  if  it  shall  manifestly  appear  from  the 
whole  circumstances  of  the  case,  that  a  prosecution  is  entirely  fblse,  ma- 
licious, Und  groundless,  commenced,  not  with  a  design  to  go  through  with 
it,  but  only  to  expose  the  defendant's  character  under  the  show  of  a  legal 
proceeding,  it  would  form  a  ground  for  an  indictment  at  the  suit  of  the 

(1)  Whether  the  truth  can  be  given  in  evidence  divided  the  court  in  The  People  v.  Cro»* 
well,  3  JohDB.  Gas.  337.  S.  C.  2  Wheeler'i  C.  C.  330.  That  it  cwnot,  however,  aee  The 
State  V.  Lehr,  2  Wheeler's  C.  C.  282.  The  Commonwealth  v.  Buckingham,  Id.  181.  The 
Bute  V.  Morris,  3  Id.  464.  Commonwealth  v.  Blanding,  3  Pick.  304.  Commonwealth  v. 
Clap,  4  Mass.  1G3.  But  aaer  showing  the  purpose  of  the  pubUcation  to  have  been  justifiable, 
the  truth  is  adnujwible  to  negative  the  malice  and  intent  to  defkme.    Id. 
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kipg^  a^  the  olfiilioo  of-  the  proceediag  would  /be  a  good  foundatipnfor  da 
acttoD.on  the  caiseat  the  suit  of  the  party  (1).     Ibid. 

Thpugli  it  is. a  defence  to  show  that  the  alleged  libel  was  published  by 
a  person  in  a.  privileged .  capacity,  as  by  a  member  of  parliament  in  bia 
placcy  or  by  some  perison  in  the  c«)urse  of  a  judicial  proceedipg,  yet  if  it 
appear  that  the  pubKcation  took  place  by  the  party,  when  not  invested  with 
that  privileged  capacity,  or  by  a  third  person,  who  has  never  been  invest- 
ed with  it,  it  furnishes  no  dcfeuce.  .Thus  a  member  of  parliament^  who 
after  delivering  his  speech  in  parliament,  publishes  it,  is  criminally  respon- 
sible for  the  libel ;  Creeyy's  case,  1  31.  and  S^  -281 ;  though  by  act  oC. 
pariiament,^the  memjbers  are  protected  from  all.  charges  against  them  Ct^ 
any  thing  said  in  either  house.     1  W.  aiyi  M.  st.  2,  c.  2.  . 

♦So  it  has  been  recently  held  by  the  Court  of  dueen's  Bench,  [  *610  J 
that  it  is  no  defence  in  law  to  an  action  for  publishing  a  libel,  that  the 
defamatory  matter  is  part  of  a  document,  which,  was,  by  order  of  the 
House  of  .Commons  laid,  before  the  House,  and  thereupon  became  part  of 
the  proceedings  of.  the  House,  and  which  was  afterwards,  by  orders  of  the 
House,  printed  and  published  by  the  defendants;  and  that  the  House  of 
Commons  heretofore,  resolved,  declared  and  adjudged,  ^^  that  the  power 
of  publishing  such  of  its  reports,  votes,  and  proceedings  as  it  shall  deem 
necessary  or  conducive  to  the  public  interests  is  an  essential  incident  to 
the  constitutional  functions  of  parliament,  more  especially  to  the  Com-r. 
moBs-  House  of  Parliament  as  the  representative  portiop  of  it.''  On  the 
demurrer  to  a  plea  suggesting  such-  a  d^fence^  it  was  also  held,  that,  a 
court  of  Jaw  is  competent  to  determine  whether  or  not  the  House  of 
Commons  has  such  privilege  as  will  support  the  plea.  Stockdale  v.  Han* 
sard,  9  A.  and  £t  1.        . 

It  will,  upon  the  same  principle,  be- a  defence  to  show  that  the  supposed 
libel  was  written  bonafide^  with  the  view  of  investigating  a  fact  in  .which 
the  party  is  interested,  provided  the  limits  nedessary  for  effectuating  such 
inquiry  are  not  exceeded;  Delany  v.  Jones,  4  Esp.  191 ;  Finden  v.  West- 
lake,  Moo.  and  Malk.  461(a);  Brown  v.  Croome,  2  Stark«  N.  P.  C. 
U91  (6).  So  where  the  libel  was  an  advertisement  for  the  discovery  of 
the  plaintiiT,  an  absconding  debtor,  published  at  the  request  of  a  party 
who  had  sued  out  a  capias,  for  the  purpose  of  enabling  the  sheriff  to  tak^ 
hiin.*  Lay  v.  Lawson,  4.A*and  E.  795(c). 

So  the  showing  a  libel  to  the  person  reflected  on,  with  the  bona  fide 
intention  of  giving  him  an  opportunity  for  making  an  explanation,  or  with 
a  friendly  intention  to  enable  him  to  exculpate  himself,  or.  seek  his  legs4 
remedy,  is  no  offence.  2  Stark,  on  Slander,  249 ;  2d  ed.,  B.  N.  P.  C.  8; 
M'Dougall  V.  Claridge,  I  Campb.  267.  And  the  same  with  regard  to  a 
letter  of  friendly  advice.  Id.  Thus  a  letter  from  a  son  in  law  to  his 
mother  in  law  volunteering  advice  respecting  her  proposed  marriage,  and 
containing  imputations  upon  the  person  whom  she  was  about  to  marry,  is 
a  privileged  communication,  and  not  actionable  unless  malice  bo  shown. 
Todd  V.  Hawkins,  2  Moo.  and  R.  20.  But  an  unnecessary  publicity 
would  render  such  a  communication  libellous,  as  if  the  letter  were  publish- 
ed in  a  newspaper.     Knight's  case,  Bac.  Ab.  Libel,  (A.  2.) 

(1)  Bodwell  V,  Osffood,  3  Pick.  379.  Gray  v.  Pentland,  2  S.  &  R.  23.  Lewis  u.  Few,  5 
Johns.  1.  Harris  v.  Hantingdon  A  al.,  2  Tyler,*  129;  1  Tyler,  164.  Thorn  %  Blanchard,  5 
Johns.  508. 

(«)  Eng.  Com.  L.  Rep,  xxii.  356.    (A)  Id.  iii.  353.    (c)  Id.  xxxi..l82. 
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So  a  representation  made  bona  fide^  bj  the  defendani  to  a  piMic  offi- 
cer respecting  the  conduct  of  a  pltiintiff,  a  person  acting  under  him,  is  aol 
prifiMi/acie  actionable.  Blake  v.  Pilfold,  1  Moo.  and  R.  198.  So  a 
letter  to  the  postmaster«generai  complaining  of  miscondact  in  a  poatoiaa* 
ter  is  not  libellous,  if  it  contains  a  botia  fide  cooipluint.  Woodward  cr» 
lender,  6  C.  and  P.  548  (a). 

Upon  the  same  principle  the  defendant  may  show  that  the  supposed 
libel  was  written  bmia  fide  for  the  purpose  of  giving  the  character  of  a 
servant.  Edmondson  v.  Stephenson,  B.  N.  P.  8 ;  Weatherstone  9.  Haw* 
kins,  1  T.  R.  110;  Putteson  v.  Jones,  8  B.  and  C.  578  (6);  Cbjld  v. 
Affleck,  OB.and  C.  403  (c). 

(  *61 1  ]  *How  far  the  publjfmtion  of  the  proceedings  of  a  court  of 
justice  correctly  given,  containing  a  libel  upon  the  character  of  an  indi- 
vidual, and  published  by  a  third  person  not  connected  with  the  proceed- 
ings, and  without  any  justification  for  the  act^  is  criminally  punisliabiei 
does  not  appear  to  be  satisfoctorily  8etded(l).  See  Curry  t^.  Walter^  1 
Gsp.  45^;  I  B.  and  P.  5525 ;  Wright's  case,  8  T.  R.  298 ;  Stiles  t;.  Nokes, 
7  East,  504 ;  Fisher's  case,  2  Campb.  563  ;  Lewis  v.  Clement,  3  B.  aad 
A.  702  (d) ;  Lewis  v.  Waller,  4  B.  and  A.  613  <«)  ;  Dunoan  v.  Thwaites^ 
3  B.  and  C.  583  (/) ;  Flint  v.  Pike,  4  B.  and  C.  476,  481  (g) ;  Roberta 
V.  Brown,  10  Ring.  528  (&)« 

It  is  however  decided  that  the  publication  of  preliminary  or  ex  parte 
proceedings  in  a  court  of  jtistice,  cannot  be  justified,  as  the  publication  of 
depositions  before  a  justice  of  the  peace  on  a  charge  of  murder ;  Lee's 
case,  5  fisp.  123  ;  or  the  proceedings  of  a  coroner's  inquest,  Fleet's  case, 
I  B.  and  A.  379,  or  proceedings  t>efore  a  corporation  commissioner. 
Charlton  v.'Watton,  6  C.  and  P.  385  (i). 

So  where,  on  showing  cause  against  a  rule  for  a  crimioal  information, 
for  publishing  a  blasphemous  and  seditious  libel,  it  was  urged  that  it  was 
merely  the  report  of  a  judicial  proceeding ;  yet  the  court  held,  that  if  the 
statement  contained  any  thing  blasphemous,  seditious,  indecent,  or  de» 
famatory,  the  defendant  had  no  right  to  publish  it,  though  it  had  actually 
taken  place  in  a  court  of  justice.     Carlisle's  case,  3  B.  and  A.  167  {k). 

Where  a  libel  stated  that  there  was  a  riot  at  C,  and  that  a  person  fired 
a  pistol  at  an  assemblage  of  persons,  and  upon  this  imputed  neglect  of 
duty  to  the  magistrates  ;  Patteson,  J.,  held,  that  on  tlie  trial  of  a  criminal 
information  for  this  libel  on  the  magistrates,  the  defendant's  counsel,  with 
a  view  of  showing  that  the  libel  did  not  exceed  the  bounds  of  free  dis- 
cussion, could  not  go  into  evidence  to  prove  that  there  was  in  fact  a  riot, 
and  that  a  pistol  was  fired  at  the  people.     Brigstock's  case,  6  C.  and  P. 

SSaiule  32  Geo.  3,  c.  60.]  By  Mr.  Fox's  act,  (the  82  Geo.  8,  c.  60,) 
reciting,  that  doubts  bad  arisen  whether  on  the  trial  of  an  indictOMat  or 
information  for  the  making  or  publishing  of  a  libel,  wfaere  an  issue  or  is* 
sues  are  joined  between  the  king  and  the  defendant  or  defendants  on. the 
plea  of  not  guilty  pleaded,  it  be  competent  to  the  jury  impanneled  to  try 

the  same,  to  give  their  verdict  upon  the  whole  matter  in  issue,  it  is  (by 

■■■  ■  -■-   ■  -■■»  —  -   .         ■  . ,. 

(1)  Commonwealth  v.  Blandin|;,  3  Pick.  304.  State  v.  Leer,  2  Ck>n8t.  Rep.  809.  Thomaa 
V.  Croswell,  7  Johns.  264.    Clarl «.  Binney,  2  Pkk.  113. 

« 

(«)  Enff.  Com.  L.  Rep.  xxv.  537.  (h)  Id.  xv.  303.  (c)  Id.  xviii.  405.  (d)  Id.  v.  427. 
(•)  Id.v7538.  (/)  Id.  X.  190.  (g)  Id.  382,  384.  (A)  Id.  xxv.  284.  (»)  Id.  450.  (k)  Id, 
▼.  252.    (0  Id.  xxv.  346. 
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sea  1.)  dsdared  and  eoaeled,  that  on  every  sach  trial  the  jury  sworn  to 
try  the  issue,  may  give  a  general  verdict  of  not  guilty  upon  the  whde 
matter  put  in  issue  upon  such  indictment  or  information,  and  shall  not  be 
required  or  directed  by  the  court  or  judge,  before  whom  such  indictment 
or  infofmation  shall  be  tried,  to  find  the  defendant  or  defendants  guilty, 
merely  on  the  proof  of  the  publication,  by  such  defendant  or  defendants, 
of  the  paper  charged  to  be  a  Ubel,  and  of  the  sense  ascribed  to  the  same 
in  such  indictment  or  information.  By  sec.  2,  it  is  provided^  that  on 
every  such  trial  the  court  or  judge,  before  whom  such  indictment  or  infor- 
mation shall  be  tried,  shall  according  to  their  or  his  discretion,  give  their 
or  his  opinion  or  ^'direction  to  the  jury  on  the  matter  in  issue  be*  [  *612  ] 
tween  the  king  and  the  defendant  or  defendants,  in  like  manner  as  in 
other  criminal  cases.  By  sec.  3,  it  is  provided,  that  nothing .  in  the  act 
contained  shall  extend,  or  be  construed  to  extend,  to  prevent  the  jury 
from  finding  a  special  verdict,  in  their  discretion,  as  in  other  criminal 
cases.  And  by  sec*  4,  in  case  the  jury  shall  find  the  defendant  or  defend- 
ants guUty,  it  shall  and  may  be  lawful  for  the  defendant  or  defendants  to 
move  an  arrest  of  judgment  on  such  ground  and  in  such  manner  as  by  law 
he  or  they  might  have  done  before  the  passing  of  the  act  (1). 
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MAINTENANCE,  CHAMPERTY,  AND    EMBBACERT. 

Motinienance — nature  of  the  offence.]  Maintenance  signifies  an  un- 
lawful taking  in  hand  or  upholding  of  quarrels  or  sides,  to  the  disturbance 
or  hindrance  of  common  right.  Hawk.  P.  C.  b.  1,  c.  83,  s.  I.  It  may 
be  either  with  regard  to  matters  in  suit,  or  to  matters  not  in  legal  contro- 
versy. Id.  s.  S.  It  is  an  dffence  punishable  at  common  law  with  fine  and 
imprisonaient,  and  is  forbidden  by  various  statutes.  1  Ed.  3,  st«  2,  c.  14 ; 
SO  Ed.  3,  c.  4  ;  1  R.  2,  c  4  ;  32  Hen.  8,  c.  9,  s.  3. 
'  According  to  the  old  authorities,  whoever  assists  another  with  money 
to  carry  on  his  cause,  or  retains  one  to  be  of  counsel  for  him,  or  otherwise 
bears  hina  out  in  the  whole  <k  any  part  of  his  suit,  or  by  his  friendship  or 
interest  saves  him  that  expense  which  he  might  be  otherwise  put  to,  or 
gives  evidence  without  being  called  upon  to  do  so,  or  speaks  in  another's 
cause^  or  retains  an  attorney  for  him,  or  being  of  great  power  and  interest 
says  publicly  that  he  will  spend  money  to  labor  the  jury,  or  stand  by  the 
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(1)  See  People  v.  CrosweU,  3  Johna.  Cas.  337. 
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l^rty  while  his  cause  is  tried,  this  is  maintendnce.  Hawk.  P.  G.b.  l,  c. 
S3,  s»  5,  6,  7.  It  may  bo  doubted,  however,  whether,  at  the  present  day, 
[  ^13  ]  some  of  *tbese  acts  would  be  held  to  amount  to  an  indictable  of- 
fence, unless  they  were  plainly  accompanied  by  a  corrupt  inotiye.  A  bare 
promise  to  maintain  another  is  not  in  itself  maintenance,  unless  it  be  so 
in  respect  of  the  public  manner'  in  which,  or  the  power  of  the  person  by 
whoni  it  is  made.  Hawk.  P.  C  b.  1,  c.  83,  s.  8.  So  the.  mere  giving  of 
friendly  advice,  as  what  action  it  will  be  proper  to  bring  to  recover  a  cer- 
tain debt,  will  not  amount  to  maintenance.     Ibid.  s.  lU 

Maintenance^ustifiable — in  respect  of  interest.]  Those  who  have 
a  certain  interest,  or  even  bare  contingent  interest,  in  the  matter  in  vari- 
ance, may  maintain  another  in  an  action  concerning  such  matter  ;  as  in 
the  case  of  landlord  and  tenant,  trustee  and  cestui  que  trust.^  Hawk. 
P.  C.  b.  1,  c.  83,  s.  19,  20,  21.  So  where  A.  at  the  request  of  B.  de- 
fended an  action  brought  for  the  recovery  of  a  sum  of  money,  in  which  B. 
claimed  an  interest,  upon  B.  undertaking  to  indemnify  him  from  the  con- 
.sequences  of  such  action,  this  was  held  not  to  be  maintenance.  William- 
son V.  Henley,  .6  Bingh.  299  {a).  So  wherever  persons  claim  a  common 
interest  ro  the  same  thing,  as  in  a  way,  common,  &c.,  by  the  same  tide, 
they  may  maintain  one  another  in  a  suit  relating  to  the  same.  Hawk*.  P. 
C.  b.  1,  c.  83,.  s.  24. 

Maintenance-^ustifiable^^-'master  and  servant,]  A  master  may  go 
with  his  servant  to  retain  counsel,  or  to  the  trial  .and  stand  by  him,  but 
ought  not  to  speak  for  him  ;  or  if  arrested  may  assist  him  with  money. 
Hawk.  P.  C.  b.  1^  c.  83,  s.  31,  32.  So  a  servant  may  go  to  counsel  on 
behalf  of  his  master,  or  show  his  evidences,  but  cannot  lawfully  lay  out  his 
own  money  to  assist  his  master.    Ibid.  s.  34. 

.  Maintenance^ustifiable: — affinity.]  Whoever  is  in  any  way  of  kin  or 
fiffinity  to  either  of  the  parties,  may  stand  by  him  at  the  bar,  and  counsel 
or  assist  him  ;  but  unless  he  be  either  father  or  son,  or  heir  apparent,  or 
the  husband  of.  such  an  heiress,  he  cannot  justify  laying  out  ndoney  in  hia 
cause.    Hawk.  P.  C.  b.  1,  c.  63,  s.  26. 

Maintenance^ustifiable^poverty.]  Any  one  may  lawfully  give  mo- 
ney to  a  poor  man,  to  enable  him  to  carry  on  his  suit  (1). '  Hawk.  P.  C. 
b*  1,  c.  83,  s.  36. 

Maintenance-Justifiable — counsel  and  attornies.]  Another  exception 
to  the  general  rule  with  regard  to  maintenance  is  the  case  of  counsel  and 
attornies.  But  no  counsel  or  attorney  can  justify  the  using  of  any  deceit- 
ful practice  in  the  maintenance  of  a  client's  cause,  and  they  are  liable  to 
be  severely  punished  for  any  misdemeanors  of  this  kind.  Hawk.  P.  C.  b« 
1,  c«  83,  6.  31.  And  by  stat.  West.  J,  c.  29,  if  any  serjeant,  pleader,  or 
other,  do  any  manner  of  deceit  or  collusion  in  the  King's  court,  or  con- 
sent to  it,  in  deceit  of  the  court,  or  to  beguile  the  court  or  the  party,  he 

shall  be  imprisoned  for  a  year  and  a  day.     Procuring  an  attorney  to  ap- 

0  <     I  •<       •  •      .-III.  ..ii..         I      i.«i     -  .,- 

(1)  Ferine  v.  Dunn,  3  Jolins.  Ch.  Rep.  508.    SUte  v,  Chitiy,  1  Bailey,  401. 

(tf)  Eng:  Coin.  L.  Rep.  six.  87. 
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pear  *for  a   man,   and   to  confess   judgment  without  a  warrant,   hii 
been  held  within  this  statute.     Hawk.  P.  C.  b.  1,  c.  83,  s.  36.     So  bring 
ing  2ipriecipe  against  a  poor  man,  knowing  he  has  nothing  in  the  land,  on 
purpose  to  get  the  possession  from  the  true  tenant.     Id.  s.  35. 

Champerty.]  Champerty  is  a  species  of  maintenance,  accompanied  by 
a  bargain  to  divide  the  matter  sued  for  between  the  parties,  whereupon 
the  chanipertor  is  to  carry  on  the  suit  at  his  own  expend.  4  BI.  Com. 
135;  1  Russell,  179.  Champerty  may  be  in  personal  as  well  as  in  real 
actions ;  Hawk.  P.  C.  b.  1,  c.  84,  s.  5  ;  and  to  maintain  a  defendant  may 
be  champerty.     Ibid.  s.  8.  * 

By  31  Eliz.  c.  5,  the  offence  of  champerty  may  be  laid  in  any  county, 
at  the  pleasure  of  the  informer. 

Various  cases  have  occurred  in  modern  times,,  in  which  the  doctrine  of 
champerty  has  come,  in  question*  Where  a  bill  was  filed  to  set  aside  an 
agreement  made  by  a  seaman,  for  the  sale  of  his  chance  of  prize-money. 
Sir  fViUiam  Grant,  M.  R.  expressed  an  opinion  that  the  agreement  was 
void  from-  the  beginning,  as  amounting  to  champerty,  viz.  the  unlawful 
maintenance  of  a  suit,  in  consideration  of  a  bargain  for  a  part  of  the  thing, 
or  foroe  profit  out  of  it.  Stevens  v.  Bagwell,  15  Ves.  139.  So  in  a  late 
case  it  was  held,  that  an  agreement  to  communicate  such  information  as 
should  enable  a  party  to  recover  a  sum  of  money  by  action,  and  to  exert 
influence  for  procuring  evidence  to  substantiate  the  claim,  upon  condition 
of  receiving  a  portion  of  the  sum  recovered,  was  illegal.  Stanley  r.  Jones, 
7  Bingh.  369(a)  ;  5  Moore  and  P.  103  ;  see  Potts  v.  Sparrow,  6  C.  and 
P.  749  (6). 

Embracery.]  Embracery,  likewise,  is  another  species  of  maintenance. 
Any  attempt  to  corrupt,  or  influence,  or  instruct  a  jury,  gr  to  incline  them 
to  be  more  fevorable  to  one  side  than  the  other,  by  money,  promises,  let- 
ters, threats,  or  persuasions,  except  only  by  the  strength  of  the  evidence, 
and  the  arguments  of  the  counsel  in  open  court,  at  the  trial  of  the  cause, 
is.  an  act  of  embracery  ;  whether  the  jurors  give  any  verdict  or  not,  and 
whether  the  verdict  given  be  true  or  false  (1).  Hawk.  P.  C.  b.  I,  c.  85, 
s.  1.  The  giving  money  to  a  juror  after  the  verdict,  without  any  preced- 
ing contfact,  is  an  oflence  savoring  of  embracery  ;  but  it  is  otherwise  of 
the  payment.of  a  juror's  travelling  expenses.  Id.  s.  3.  Embracery  is 
punishable  by  fine  and  imprisonment.     Id.  s.  7. 

Analogous  to  the  oflence  of  embracery  is  that  of  persuading,  or  endeav- 
oring to  persuade,  a  witness  from  attending  to  give  evidence,  an  offence 
punishable  with  fine  and  imprisonment.  It  is  not  material  that  the  attempt 
has  been  unsuccessful.  Hawk.  P.  C.  b.  1,  c.  21,  s.  15  ;  Lawley's  case,  2 
Str.  904 ;  1  Russell,  184. 

■    (1)  Gibbfl  V.  Dewey,  5  Cowen,  503. 
(a)  £ng.  Com.  L.  R«p.  xx.  165.    (h)  Id.  xxy.  631. 
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The  law  relating  to  malicious  injuries  to  property,  was  formerly  com- 
prised in  a  great  variety  of  statutes,  which  are  now  repealed  by  the  1  & 
8  Geo.  4f  c.  27,  and  new  provisions  substituted  in  their  place,  by  the  7 
&  8  Geo.  4,  c.  SO.  In  the  latter  act,  certain  general  clauses  are  contain- 
ed,  which  being  applicable  to  the  greater  part  of  the  offences  after-men- 
tiooed,  may  be  most  conveniently  inserted  in  this  place. 


Proqf  qf  waUce  againMt  owner.]  By  the  7  &.  8  Geo.  4,  c  80,  s.  S5, 
it  ia  eiiBCtedt  '^  that  every  punishment  and  forfeiture  by  this  act  imposed 
[  *616  ]  on  any  person  roalicioaaly  committing  any  offence,  ^whether  the 
sane  be  punishable  upon  indictment  or  upon  summary  conviction,  shaH 
equdUy  apply  and  be  enforced,  whether  the  offence  shall  be  committed 
ftoBi  malice  conceived  against  the  owner  of  the  property,  in  respect  of 
which  it  shall  be  committed,  or  otherwise.'' 

JlpprtkimMum  qf  qffenderM.]  By  s.  28,  for  the  more  effectual  appre- 
hension of  all  offenders  against  this  act,  it  is  enacted,  '^  that  any  person 
found  commitiing  any  offence  against  this  act,  whether  the  same  be  pun- 
ishable upon  indictment  or  upon  summary  conviction,  may  be  immediate- 
ly apprehended,  without  a  warrant,  by  any  peace  officer,  or  the  owner  of 
the  property  injured,  or  his  servant,  or  any  person  authorized  by  him,  and 
forthwith  taken  before  some  neighboring  justice  of  the  peace,  to  be  dealt 
with  accordinff  to  law.'' 
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Aecessariea.}  By  the  26th  section^  ^*  in  the  case  of  every  felony  pun- 
ishable under  this  act,  every  principal  in  the  second  degree^  and  every  ac- 
cessary before  the  fact,  shall  be  punishable  with  death  or  otherwise,  in  the 
same  manner  as  the  principal  in  the  first  degree  is  by  this  act  punishable ; 
and  every  accessary  after  the  fact  to  any  felony  punishable  under  this  act 
shall,  on  conviction,  be  liable  to  be  iniprisoned  for  any  term  not  exceed- 
ing two  years ;  and  every  person  who  shall  aid,  abet,  counsel  or  procure 
the  commission  of  any  misdemeanor  punishable  under  this  act,  shall  be 
liable  to  be  indicted  and  punished  as  a  principaf  offender/' 

FwfiMhaintnt — hard  lo&or.]  By  s.  27,  '^  where  any  person  shall  be 
convicted  of  any  indiptable  offence  punishable  under  this  act  for  which 
imprisonment  may  be  awarded,  it  shall  be  lawful  for  the  court  to  senteooe 
the  offender  to  be  imprisoned,  or  to  be  imprisoned  and  kept  to  hard  labor, 
in  the  common  gaol  or  house  of  correction,  and  also  to  direct  that  the  of- 
fender shall  be  kept  in  solitary  confinement  for  the  whole  or  any  portion 
or  portions  of  such  imprisonment,  or  of  such  imprisonment  with  hard  la- 
bor, as  to  the  court  in  its  discretion  shall  seem  meet." 

But  now  by  the  7  Wro.  4  and  1  Vict.  c.  90,  s.  5,  solitary  confinement 
shall  not  exceed  one  montli  at  a  time,  and  not  more  than  three  months 
in  any  one  year ;  see  an/e,  p,  348. 


WITH    BEGARD   TO   MINES. 


Proof  of  drowning  a  mine,  or  filling  up  a  shaft  with  intent  to  cb- 
stroy  the  mine.]  The  39  &  40  Geo.  3,  c.  77,  relating  to  this  subject; 
being  repealed,  the  offence  is  now  provided  against  by  the  7  &  8  Geo.  4» 
c.  30,  the  sixth  section  of  which  enacts,  '^  that  if  any  person  shall  unlaw- 
fully and  maliciously  cause  any  water  to  be  conveyed  into  any  mine,  or 
into  any  subterraneous  passage  communicating  therewith,  with  intent  there- 
by to  destroy  or  damage  such  *mine,  or  to  hinder  or  delay  the  [  *617  ] 
working  thereof, or  shall,  with  the  like  intent,  unlawfully  and  maliciously  pull 
down,  fill  up,  or  obstruct  any  airway,  waterway,  drain,  pit»  level,  or  shaft 
of  or  belonging  to  anv  mine,  every  such  offender  shall  be  guilty  of  felony, 
and,  being  convicted  thereof,  shall  be  liable,  at  the  discretion  of  the 
court,  to  be  transported  beyond  the  seas  for  the  term  of  seven  years,  or  to 
be  imprisoned  for  any  term  not  exceeding  two  years ;  and,  if  a  maJe,  to 
be  once,  twice,  or  thrice  publicly  or  privately  whipped  (if  the  court  MiaH 
so  think  fit,)  in  addition  to  such  imprisonment :  Provided  always,  that 
this  provision  shall  not  extend  to  any  damage  committed  under  grouad 
by  any  owner  of  any  adjoining  mine  in  working  the  same,  or  by  any  per* 
son  duly  employed  in  such  working." 

The  prosecutor  must  prove:  1.  the  act  of  causing  the  water  to  be  con- 
veyed into  the  mine,  &c.  for  which  purpose  it  will  probably  be  necessary 
to  resort  to  circumstantial  evidence ;  2.  that  the  act  was  done  unlawfully 
and  maliciously ;  3.  the  intent  to  destroy  or  damage  the  mine,  oi  hinder 
the  working ;  and  4,  that  the  mine  is  in  the  possession  of  the  party  named. 

Where  A.  and  B.  were  the  owners  of  adjoining  collieries,  and  A.,  as- 
serting that  a  certain  airway  belonged  to  him,  directed  his  workmen  to 
stop  it  up,  and  they,  acting  bona  fide,  and  believing  that  A.  had  a  right  to 
give  such  an   order,  did  so ;  Lord  Abinger^  G.  B.,  held,  they  were  not 
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The  kw  relatiDg  to  malicious  injuries  to  property^  was  formerly  com- 
prised in  a  great  variety  of  statutes,  which  are  now  repealed  by  the  1  & 
8  Geo.  4f  c.  S7y  and  new  provisions  substituted  in  their  place,  by  the  7 
&  8  Geo.  4,  c.  SO.  In  the  latter  act,  certain  general  clauses  are  contain- 
ed, which  being  applicable  to  the  greater  part  of  the  offences  after*men- 
tiooed,  may  be  nlost  conveniently  inserted  in  this  place. 


OKMKIUU:^   CLAUSES. 

Proqf  qf  maUce  against  owner.]  By  ihel  &8  Geo.  4,  c  80,  s.  25, 
it  ia  enacted,  '^  that  every  punishment  and  forfeiture  by  this  act  imposed 
[  *616  ]  on  any  person  malicioudy  committing  any  offence,  *whetber  the 
sane  be  punislutble  upon  indictment  or  upon  summary  conviction,  shall 
eqodUy  apply  and  be  enforced,  whether  the  offence  shall  be  committed 
ftoBi  malice  conceived  against  the  owner  of  the  property,  in  respect  of 
it  shall  be  committed,  or  otherwise." 


4ppre&ennofi  of  offenders.]  By  s.  28,  for  the  more  effectual  appre- 
h^ision  of  all  offenders  against  this  act,  it  is  enacted,  "  that  any  person 
found  oommitiing  any  offence  against  this  act,  whether  the  same  be  pun- 
ishable upon  indictment  or  upon  summary  conviction,  may  be  immediate- 
ly apprehended,  without  a  warrant,  by  any  peace  officer,  or  the  owner  of 
the  property  injured,  or  his  servant,  or  any  person  authorized  by  him,  and 
forthwith  taken  before  some  neighboring  justice  of  the  peace,  to  be  dealt 
with  according  to  law." 
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Accessaries.]  By  the  26th  section,  "  in  the  case  of  every  felony  pun- 
ishable under  this  act,  every  principal  in  the  second  degree,  and  every  ac^ 
cessary  before  the  fact,  shall  be  punishable  with  death  or  otherwise,  in  the 
same  manner  as  the  principal  in  the  first  degree  is  by  this  act  punishable; 
and  every  accessary  after  the  fact  to  any  felony  punishable  under  this  act 
shall,  on  conviction,  be  liable  to  be  imprisoned  for  any  term  not  exceed- 
ing two  years ;  and  every  person  who  shall  aid,  abet,  counsel  or  procure 
the  commission  of  any  misdemeanor  punishable  under  this  act,  shall  be 
liable  to  be  indicted  and  punished  as  a  principaf  offender." 

Punishment — hard  labarJ]  By  s.  27,  ''  where  any  person  shall  be 
convicted  of  any  indictable  offence  punishable  under  this  act  for  which 
imprisonment  may  be  awarded,  it  shall  be  lawful  for  the  court  to  sentence 
the  offender  to  be  imprisoned,  or  to  be  imprisoned  and  kept  to  hard  tabor, 
in  the  common  gaol  or  house  of  correction,  and  also  to  direct  that  the  of- 
fender shall  be  kept  in  solitary  confinement  for  the  whole  or  any  portion 
or  portions  of  such  imprisonment,  or  of  such  imprisonment  with  hard  la- 
bor, as  to  the  court  in  its  discretion  shall  seem  meet." 

But  now  by  the  7  Wm.  4  and  1  Vict.  c.  90,  s.  5,  solitary  confinement 
shall  not  exceed  one  month  at  a  time,  and  not  more  than  three  months 
in  any  one  year ;  see  an/e,  p.  348. 


WITH   BEGARD   TO   MINES. 


Proqf  of  drowning  a  mine,  or  filling  up  a  shaft  with  intent  to  cb- 
stroy  the  mine.]  The  39  &  40  Geo.  3,  c  77,  relating  to  this  subject; 
being  repealed,  the  offence  is  now  provided  against  by  the  7  &  8  Greo.  4, 
€•  30,  the  sixth  section  of  which  enacts,  '^  that  if  any  person  shall  unlaw- 
fully and  maliciously  cause  any  water  to  be  conveyed  into  any  mine,  or 
into  any  subterraneous  passage  communicating  therewith,  with  intent  there- 
by to  destroy  or  damage  such  *mine,  or  to  hinder  or  delay  the  [  *617  ] 
working  thereof, or  shall,  with  the  like  intent,  unlawfully  and  maliciously  pull 
down,  fill  up,  or  obstruct  any  airway,  waterway,  drain,  pit>  level,  or  shaft 
of  or  belonging  to  anv  mine,  every  such  offender  shall  be  guilty  of  felony^ 
and,  being  convicted  thereof,  shall  be  liable,  at  the  discretion  of  the 
court}  to  be  transported  beyond  the  seas  for  the  term  of  seven  years,  or  to 
be  imprisoned  for  any  term  not  exceeding  two  years ;  and,  if  a  maJe,  to 
be  once,  twice,  or  thrice  publicly  or  privately  whipped  (if  the  court  MshaU 
so  think  fit,)  in  addition  to  such  imprisonment :  Provided  always,  that 
this  provision  shall  not  extend  to  any  damage  committed  under  ground 
by  any  owner  of  any  adjoining  mine  in  working  the  same,  or  by  any  per* 
son  duly  employed  in  such  working." 

The  prosecutor  must  prove:  1.  the  act  of  causing  the  water  to  be  con- 
veyed into  the  mine,  &c  for  which  purpose  it  will  probably  be  necessary 
to  resort  to  circumstantial  evidence ;  2.  that  the  act  was  done  unlawftiUy 
and  maliciously ;  3.  the  intent  to  destroy  or  damage  the  mine,  or  hinder 
the  working ;  and  4,  that  the  mine  is  in  the  possession  of  the  party  named. 

Where  A.  and  B.  were  the  owners  of  adjoining  collieries,  and  A.,  as- 
serting that  a  certain  airway  belonged  to  him,  directed  his  workmen  to 
stop  it  up,  and  they,  acting  bona  fide,  and  believing  that  A.  had  a  right  to 
give  such  an  order^  did  so;  Lord  Abinger,  C.  B.,  held,  they  were  not 
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guilty  of  felony  under  the  above  section.  James's  case,  8  C.  and  P. 
131  (a).  But  if  such  workmen  knew  that  the  stopping  up  of  the  airway 
was  a  malicious  act  of  their  master,  such  workmen  would  be  guilty  of  fel- 
ony.    Ibid. 

The  setting  fire  to  mines  is  provided  against  by  the  7  Wm.  4  and  1 
Vict.  c.  89,  s.  9 ;  see  ante,  p.  254. 

Engines,  fyc.  used  in  mines.]  By  the  7  &  8  Geo.  4,  c.  30,  s.  7,  "if 
any  person  shall  unlawfully  and  maliciously  pull  down  or  destroy,  or  dam- 
age with  intent  to  destroy  or  to  render  useless,  any  steam  engine  or  other 
engine  for  sinking,  draining,  or  working  any  mine,  or  any  staith,  building, 
or  erection  used  in  conducting  the  business  of  any  mine,  or  any  bridge, 
wagon-way,  or  trunk,  for  conveying  minerals,  from  any  mine,  whetlier 
such  engine,  staith,  building,  erection,  bridge,  wagon-way,  or  tttink,  be 
completed  or  in  an  unfinished  state,  every  such  offender  shall  be  guilty  of 
felony,  and,  being  convicted  thereof,  shall  be  liable  to  any  of  the  punish- 
ments which  the  court  may  award,  as  hereinbefore  last  mentioned*" 
(Section  6,  ante,  p.  616.) 


WitH  REGARD  TO  BREAKIKG  DOWN,  &C.,  SEA  BANKS,  LOCKS,  WORKS  ON 

RIVERS,  CANALS,  AND  FISH  PONDS. 

The  fortner  statutes  relating  to  these  offences  were  the  6  Geo.  2,  c.  37 '; 
f  *618  ]  the  8  Geo.  2,  c.  20 ;  the  4  Geo.  4,  c.  46 ;  and  the  1  Geo.  4,  *c. 
115;  but  these  statutes  are  now  repealed,  and  their  provisions  consolidat- 
ed in  the  7  &  8  Geo.  4,  c.  30. 

Proof  of  breaking  down  sea  banks,  banks  of  canals,  marshes,  fyc] 
By  the  7  and  8  Geo.  4,  c.  30,  s.  12,  *'  if  any  person,  shall  unlawfully  and 
maliciously  break  down  or  cutdowo  any  sea  bank  or  sea  wall,  or  the  bank 
or  wall  of  any  river,  canal,  or  marsh,  whereby  any  lands  shall  be.  over- 
flowed or  damaged,  or  shall  be  in  danger  of  being  so,  or  shall  unlawfully, 
and  maliciously  throw  down,  level,  or  otherwise  destroy  any  lock,  sluice, 
floodgate,  or  other  work  on  any  navigable  river  or  canal,  every  such  of- 
fender shall  be  guilty  of  felony,  and  being  convicted  thereof,  shall  be 
liable,  at  the  discretion  of  the  court,  to  be  transported  beyond  the  seas  for 
life,  or  for  any  term  not  less  than  seven  years,  or  to  be  imprisoned  for  any 
term  not  Exceeding  four  years ;  and  if  a  male,  to  be  once,  twice,  or  thrice 
publicly  or  privately  whipped  (if  the  court  shall  so  think  fit)  in  addition  to 
such  imprisonment." 

With  regard  to  breaking  dawn  fish-p&nds,  Sfc]  Breaking  down  the 
mounds  of  fish-pounds  was  formerly  punishable  by  the  5  Eliz.  c.  21,  and 
the  9  Geo.  1,  c.  22.  Those  statutes  are  repealed  by  the  7  and  8  Geo.  4, 
c.  30,  the  15th  section  of  which  statute  enacts,  ^'  that  if  any  person  shall 
unlawfully  and  maliciously  break  down  or  otherwise  destroy  the  dam  of 
any  fish-pond,  or  of  any  water  which  shall  be  private  property,  or  in  which 
there  shall  be  any  private  right  of  fishery,  with  intent  thereby  to  take  or 
destroy  any  of  the  fish  in  such  pond  or  water,  or  so  as  thereby  to  cause 

(a)  Eng.  Com.  L.  R«p.  zzxiv.  396. 
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the  loss  or  destruction  of  any  of  the  fish, .  or  shall  unlawfully  and  mali- 
ciously put  any^  lime  or  other; noxious  material  in. any  such  pond  or  Water, 
with  intent  thereby  to  destroy  any  of  the  .fish  therein,  or  shall  unlawfuUy 
and  maliciously  break  down  or  otherwise  destroy  the  dam  of  any  mill- 
pond,  every  such  oflender. shall  be  guilty  of  a  misdemeanor,  and,  being 
convicted  thereof,  shall  be  liable,  at  the  discretion  of  the  court,  to  be 
transported  beyond  the  seas  for  the  term  of  seven  years,  or  to  be  impris- 
oned for  any  term  not  exceeding  two  years ;  and,  if  a  male,  to  be  once, 
twice,  or  thrice  publicly  or  privately  whipped  (if  the  court  shall  so  think 
fit,)  in  addition  to  such  imprisonment." 

The  above  section  provides  against  the  defect  in  the  former  stat.  9  Geo. 
1,  c.  22,  under  which  it  was  held,  that  if  the  prisoner  broke  down  the 
mound  of  the  pond  with  intent  to  steal  the  fish,  it  was  not  within  the  stat- 
ute.    Ross's  case,  Russ.  and  Ry.  10  (a). 


WITH    REOARO   TO  TURNPIKE    GATES,   TOLL-HOUSES,  &C* 

By  the  7  &  8  Geo.  4,  c.  30,  s.  14,  '^  if  any  person  shall  unlawfully  and 
maliciously  throw  down,  level,  or  otherwise  destroy,  in  who)e  or  in  part, 
any  turnpike-gate,  or  any  wall,  chain,  rail,  post,  bar,  or  other  fence  be- 
longing to  any  turnpike-gate,  or  set  up  or  '^erected  to  prevent  [  ^19  ] 
passengers  passing  by  without  paying  any  toll  directed  to  be  piad  by  any 
act  or  acts.of  parliament  relating  thereto,  or  any  house,  building,  or  weigh- 
ing-engine erected  for  the  better  collection,  ascertainment,  or  security  of 
any  such  toll,  every  such  offender  shall  be  guilty  of  a  misdemeanor,  and, 
being  convicted  thereof,  shall  be  punished  accordingly/' 


WITH  REGARD  TO  TREES  AND  VEGETABLE  PRODUCTIONS* 

Proof  of  cutting  J  fyc.  trees^  fyc,  above  the  valtfe  of  ILin  parka,  fyc] 
The  provisions  on  this  subject  were  formerly  contained  in  the  statutes  6 
Geo.  3,  c.  36,  and  4  Geo.  4»  c.  54.;  biit  these  are  now  repealed  by  the 
7  and  8  Geo.  4,  c.  27,  and  the  following  provisions  substituted  by  the  7 
and  8  Geo.  4,  c.  30. 

By  the  19th  section  of  that  statute,  ^'  if  any  person  shall  unlawfully 
and  maliciously  cut,  break,  bark,  root  up,  or  otherwise  destroy  or  damage 
the  whole  or  any  part  of  any  tree,  sapling,  or  shrub,  or  any  underwood, 
respectively  growing  in  any  park,  .pleasure  ground,  garden,  orchard,  or 
avenue,  or  in  any  ground  adjoining  or  belonging  to  any  dwelling-house, 
isvery  such  offender  (in  case  the  amount  of  the  injury  done  shall  exceed 
the  sum  of  one  pound)  shall  be  guilty  of  felony,  and, .  being  convicted 
thereof,  shall  be  liable,  at  the  discretion  of  the  court,  to  be  transported 
beyond  the  seas  for  the  term  of  seven  years,  or  to  be  imprisoned  for  any 
term  not  exceeding  two  years ;  and,  if  a  male,  to  be  once,  twice,  or 
thrice  publicly  or  privately  whipped  (if  the  court  shall  so  think  fit,)  in 
addition  to  such   imprisonment ;  and  if  any  person  shall  unlawfully  and 

(a)  1  Eng.  C.  C..10. 
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maiiciously  cut,  break,  bark,  root  up,  or  otherwise  destroy  or  damage  the 
whole  or  any  part  of  any  tree,  sapling,  or  shrub,  or  any  underwood,  re- 
spectively growing  elsewhere  than  in  any  of  the  situations  hereinbefore 
mentioned,  every  such  offender  (in  case  the  amount  of  the  injury  done 
shall  exceed  the  sum  of  five  pounds)  shall  be  guilty  of  felony,  and,  being 
convicted  thereof,  shall  be  liable  to  any^  of  the  punishments  which  the 
court  may  award  for  the  felony  hereinbefore  last  mentioned.'^ 

The  prosecutor  must  prove :  1.  that  the  tree,  sapling,  &c.,  in  question, 
was  growing  in  some  park,  pleasure  ground,  &c. ;  2.  that  its  value  ex- 
ceeded U. ;  3.  that  it  is  the  property  of  the  prosecutor ;  4.  that  the  de- 
fendant cut,  rooted  it  up,  or  otherwise  destroyed  or  damaged  the  whole 
or  some  pert  of  it ;  5.  that  the  act  of  the  defendant  was  wilful  and  mali- 
cious. 

When  the  ground  is  described  as^adjoining  to  a  dwelling-house,  and  it 
appears  that  the  ground  and  dwelling-house  are  separated  by  a  walk,  it  is 
a  variance.     Hodges'  case.  Moo.  and  Malk.  N.  P.  C.  341  (a). 

Upon  the  statute  9  Geo.  1,  c.  22,  s.  1,  the  words  of  which  were 
^^  shall  cut  down  or  otherwise  destroy,"  it  was  held  that  the  cutting 
[  ''^620  ]  *down  of  fruit  trees,  though  such  cutting  down  did  not  destroy 
the  trees,  was  within  the  act.     Taylor's  case,  Russ.  and  Ry.  373  (6). 

Proof  of  destroying  or  damaging  trees,  fyc.  wheresoever  growing, 
of  any  value  above  Is.]  By  the  7  and  8  Geo.  4,  c  30,  s.  20,  *^  if  any 
person  shall  unlawfully  and  maliciously  cul,  break,  bark,  root  up,  or  other- 
wise destroy  or  damage  the  whole  or  any  part  of  any  tree,  sapling,  or 
shrub,  or  any  underwood,  wheresoever  the  same  may  be  respectively 
growing,  the  injury  done  being  to  the  amount  of  one  shilling  at  the  least, 
every  such  offender,  being  convicted  before  a  justice  of  the  peace,  shall, 
for  the  first  offence,  forfeit  and  pay,  over  and  above  the  amount  of  the 
injury  done,  such  sum  of  money,  not  exceeding  five  pounds,  as  to  the 
justice  shall  seem  meet ;  and  if  any  person  so  convicted  shall  afterwards 
be  guilty  of  any  of  the  said  offences,  and  shall  be  convicted  thereof  in 
like  manner,  every  such  offender  shall  for  such  second  offence  be  commit- 
ted to  the  common  gaol  or  house  of  correction,  there  to  be  kept  to  hard 
labor  for  such  term,  not  exceeding  twelve  calendar  months,  as  the  con- 
ti<5ting  justice  shall  think  fit ;  and  if  such  second  conviction  shall  take 
place  before  two  justices,  they  may  further  order  the  offender,  if  a  male, 
to  be  once  or  twice  publicly  or  privately  whipped,  after  the  expiration  of 
four  days  from  the  time  of  such  conviction ;  and  if  any  person  so  twice 
convicted  shall  afterwards  commit  any  of  the  said  offences,  such  offender 
shall  be  deemed  guilty  of  felony,  and,  being  convicted  thereof,  shall  be 
liable  to  any  of  the  punishments  which  the  court  may  award  for  the  feb- 
ny  hereinbefore  last  mentioned." 

The  prosecutor  must  prove,  1,  the  two  previous  convictions  by  certified 
copies  (see  7  &  8  Geo.  4,  c.  30,  s.  40)  and  they  must  be  correctly  set  out, 
see  ante,  p.  381 ;  2,  the  commission  of  the  third  offence,  by  proving  the 
cutting,  &c.  of  the  tree ;  that  it  is  above  the  value  of  Is. ;  that  it  is  the 
property  of  the  party  mentioned  ;  and  that  the  act  was  done  wilfully  and 
maliciously. 

(a)  £ng.  Com.L.  Rep.  zxii.  330.    (b)    I  Eng.  C.  C.  373. 
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Proof  of  deHroging  plants i  fyc.  inagixrdetL]  By  tiie  7  &  8  Gep^ 
4,  c.  80,  s.iJI,  **if  aiiy  person  shall  uttlawfijily.  and  malicioualy  deatrogr, 
or  damage  with  intent  to  destroy,  any  plant,  root,  fruit,  or  vegetable  pror 
ductioD,  growing  in  aiiy  gardeOr  orchard,  jwitsery  ground,,  hothouse,  green- 
house, or  conStervatory,  every  such  offender,  \being  convicted  thereof  be- 
fore a  justice  of  the  peace,  shall,  ftt  the  discretion  of  the  juwiice,  either  he 
committed  to  the  comraoii  gaol  or  house  of  correction,: there  to  be  impi^s-. 
»hed  only,  or  to  be  imprisoned  and  kept  to  hard  labor,  for  any  terra,  not 
exceeding  six  calendar  months,  or  else  shall  forfeit  and  pay,  over  wd 
above  the  amount  of  injury  done,  such  sum*  of  money,  not  excejdding 
twenty  pounds,  as  to  the  justice  shall  seem  meet;  and  if  ^ny  person  so. 
convicted  shall  afterwards  commit  any  of  the  said  offences,  such  offender 
shall  be  deemed  guilty  of  felony,  and,  being  convicted  thereof,  shall  be 
♦liable  to  any  of  the  purtishments  which  the  court  may  award  [  *62l  ] 
for  the  felony  herein-'before  last  mentioned. 

The  proofs  on ^a  prdsecution  for  tliis  offence  will  resetnble  those  in  the 
last  cas^. 

The  words  "  plant,''  or  '*  vegetable  production  "  do  not  apply  to  young 
fruit  trees.    Hodges's  ease,  M/and  M.  341  (a),  ante. 

Proof  of  cutting  or  destroying  hopbinds.]  By  the  7  and  8  Geo.  4, 
e,  80,  S.-18,  *'  if  any  person  shall  unlawfully  and  maliciously  cut  or.qther- 
'  wise  destroy  uny  liopbinds  growing  on  poles  in  any  plantation  of  bops, 
ev^ry  such  offender  shall  be  guilty  of  fdony,'^  [and  being  convicted  there- 
iaf,  was  liable  to  be  transported  for  life,  or  for  not  less  than  seven  years,  or 
to  be  imprisoned  for  nt>t  exceeding;  four  years,  &c.]       . 

The  ?  Wm.  4  and  1  Vict.  c.  90,  s.  2>  repeals  4so  much  of  the  abpy^ 
section  as  relates  to  the  punishment  of  persons  convicted  of  the  offi^nces 
therein  specified,  and  enacts,  that  <^  every  person  convicted  after  the-coqi- 
mencement  of  this  act  of  any  of  such  offences  respectively,  shall  be  liabla 
to  be  transported  beyond  the  seas  for  any  term  not  exceeding  fifteen  years, 
nor  less  tbaii  ten  years,  or  to  be  imprisoned  for  any  term  not  exceeding 
thiiee  years." 

For  s.  3  of  -the  above  act,  see  ante,  p.  .333. 

The  prosectitor  must  prove  the  cutting  or  destroying  of  the  hopbinds, 
that  they  were  growing  on  poles  in  some  plantation  of  hops,  the  property 
of  the  party  specified,  and  that  the  act  was  done  unlawfully  and  mall- 
eiously. 


WITH    RfiGABB   TO    aBIPS.'  .    ^  ' 

^  Proof  of  destroying  ships  with  intent,  ^c.  J  Tbe  offence  of  destroy- 
ing ships  with  intent  to  defraud  underwriters,  (&e.,  was  provided  agaiost 
by  the  43  Geo.  3,  c.  1 13,  and  33  Geo.  3,  c.  67,  which  were  repealed  by 
the  7  ic  B:Geo«  4,  c.  27^  and  a  new  enajctraent  substituted  by  the  1  &  8 
<Teo;  4,  c.  30 j  s;  9,  but  which  section  has  also  been  repealed  and  .re-en- 
acted, with  some  verbal  alterations,  by  the  7  Wm.  4  and  1  Vict.  c.  89^6. 

6  ;  see  ante^  p.  256- 

■    '  -  -•  •  ■    -     _  ^    -       ^      ^         ■       ^  ■ 

(a)  Zng.  Com.  L.  Rep.  xxii.  330. 
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The  prosecttlor  iiioflt  prove,  1,  that  the  matter  set  fire  to,  was  a  ahip  or 
vessel ;  2,  the  act  of  setting  fire  to  or  destroying ;  3^  the  intent  witlun  the 
words  of  the  statute ;  and  4,  the  malice. 

FMe&ani  J.,  inchned  to  think  that  a  pleasure  boat,  eighteen  feet  long, 
was  a  ship  or  vessel  within  the  meaning  of  the  act.  Bowyer's  case,  4  C* 
and  P.  559 ;  see  also  Smith's  case,  ante,  p.  256. 

In  eonstming  the  repealed  acts  of  4  and  10  Creo.  1,  it  was  ruled  that 
if  a  ship  was  only  run  aground  or  stranded  upon  a  rock,  and  was  after- 
wards got  off  in  a  condition  capable  of  being  easily  refitted,  she  could  not 
be  said  to  be  either  cast  away  or  destroyed*    De  Londo's  case,  2  East^  P. 

Vf.   109Dk 

(  *€d2  ]    *Where  the   intent  is  laid  to  be  to  defraud  the  underwriter^ 
as  to  the  proof  of  the  policy,  vide  anie^  p.  253. 

Proof  of  malicioualy  damaging  ships,  otherwise  than  by  fire^  with 
intent  to  destroy  the  same,  ^c]  By  the  7  and  8  Geo.  4,  c.  30,  s,  10, 
*^  if  any  person  shall  unlawfully  and  maliciously  damage,  otherwise  than 
by  fire,  aoy  ship  or  vessel,  whether  complete  or  in  an  unfinished  'state, 
with  intent  to  destroy  the  same,  or  to  render  the  same  useless,  every  such 
offender  shall  be  guilty  of  feldny,  and,  being  convicted  thereof,  shall  be 
liaUe,  at  the  discretion  of  the  court,  to  be  transported  beyond  the  seat  for 
the  term  of  seven  years,  or  to  be  imprisoned  for  any  term  not  exceeding 
two  years ;  and  if  a  male,  to  be  once,  twice,  or  thrice  publicly  or  privately 
whipped,  (if  the  court  shall  so  think  fit,)  in  addition  to  such  imprisoDmeot*^' 

The  prddfs,  upon  a  prosecution  for  this  offence,  will  resemble  thoee  im 
the  case  last  mentioned,  except  that  it  will  be  sufficient  to  prove  an  intent 
lo  destroy  the  abip,  without  showing  any  intent  to  prejudice  any  persoa 
thereby. 

In  an  indictment  under  this  clause,  it  does  not  appear  to  be  necessary 
to  aver  that  the  damage  was  done  "  otherwise  than  by  fire,"  if  the  mode 
in  which  it  was  done  be  stated,  as  by  boring  a  hole  in  the  bottom  of  the 
L    Bowyer's  case,  4  C.  and  P.  559  (a). 


Proof  of  exhihUing  false  lights,  fyc.  with  intent  to  bring  ships  into 
danger.]  By  the  7  Ww.  4  and  L  Vict.  c.  89,  s.  5,  (re-enacting  part  of 
the  1 1th  section  of  the  7  and  8  Geo.  4,  c.  30,  with  some  verbal  altera** 
tioos) .  '^  whosoever  shall  unkwfuUy  exhibit  any. false  light  or  signal,  with 
intent  to  bring  any  ship  or  vessel  into  danger,  or  shall  unlawfully  or  ma« 
Kciousijr  do  aoy  thing  tending  to  the  immediate  loss  or  destructioii  of  any 
ship  or  vessel  in  distress,  shall  be  guilty  of  felony,  and  being  convioled 
thereof,  sliall  suffer  death." 

This  sentence  may  be  recorded,  a$Ue,  p.  224. 

Proof  i>f  destroying  wrecks,  or  any  articles  belonging  lAereto.]  By 
the  7  Wm.  4  and  1  Vict.  c.  89,  s.  8  (re-enacting  other  part  of  the  11th 
section  of  the  7  and  6  Geo,  4,  c.  30,  with  some  verbal  alt^ralions,) 
'*  whosoever  shall  unlawfully  and  maliciously  destroy  any  part  of  any  ship 
or  vessel  which  shell  be  in  distress,  or  be  stranded  or  cast  oo  shoro,  or 
any  goods,  merchandize,  or  articles  of  any  kind  belonging  to  such  ship  or 
vessel)  shall  be  guilty  of  felony,  and,  being  convicted  thereof,  shall  be  '" 

,  ,  ,  '      I  -  -  r  ■  — — ^— — ^^— ^^'— 

(tf)  Etig.  Cow,  L.  Rep.  six.  5:27. 
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ble,  at  the  diserction  of  the  court,  to  be  transported  beyond  the  seas  for 
any  term  not  exceeding  fifteen  years,  nor  less  than  ten  years,  or  to  be  tn>- 
prisoned  for  any  term  not  exceeding  three  years." 

For  8.  4  of  the  above  act,  providing  against  the  setting  fire.|tior  destroy- 
ing ships  with  intent  to  marder,  <&c.,  see  ante,  p.  255. 


Ftot^  of  tutting  away  buoySy  Sfc]  Another  offence,  connected  with 
that  of  malicious  injuries  to  ships,  is  the  wilful  destruction  of  bu^s ; 
^hnih  regard  to  which  it  is  enacted,  by  the  1  and  2  Geo.  4,  c.  75,  f  ^*09ft  ] 
s.  1,  ^<that  if  any  person  or  persons  shall  wilfully  cut  away,  cast  adrift, 
remove,  alter,  deface,  sink,  or  destroy,  or  in  any  other  way  injure  or  con^ 
eeal  any  buoy,  buoy-rope,  or  mark  belonging  to  any  ship  or  vessel,  or  which 
may  be  attached  to  any  anchor  or  cable  belonging  to  any  ship  or  vessel 
whatever,  whether  in  distress  or  otherwise,  such  person  or  persons  so  of- 
fending shall,  on  being  convicted  of  such  offence,  be  deemed  and  ad- 
jadged  to  be  guilty  of  felony,  and  shall  be  liable  to  be  transported  for  an|^ 
term  not  exceeding  seven  years,  or,  to  be  imprisoned  for  any  number  of 
years,  at  the  discretion  of  the  court  in  which  the  convictioa  shall  be 
made.'' 

Proof  of  rtceiving  anchors,  fyc.  weighed  up.]  By  the  1  &  2  Geo.  4, 
c  75,  s.  2,  ^'  if  any  person  shall  knowingly  and  wilfully,  and  with  intenft 
to  defmud  and  injure  the  true  owner  or  owners  thereof,  or  any  person 
interested  therein  as  aforesaid,  purchase  or  receive  any  anchors,  cables,  or 
goods  or  merchandise  which  may  have  been  taken  op,  weighed,  swept 
for,  or  taken  possession  of,  whether  the  same  shall  have  bek>nged  to  any 
•hip  or  vessel  in  distress  or  otherwise,  or  whether  the  same  shall  have 
been  preserved  from  any  wreck,  if  the  directions  thereinbefore  contained, 
with  regard  to  such  articles,  shall  not  have  been  previously  complied  with, 
such  person  or  persons  shall,  on  conviction  thereof,  be  deemed  gaiky  of 
receiving  stolen  goods,  knowing  the  same  to  be  stolen,  as  if  the  same  had 
been  stolen  on  sliore,  and  suffer  the  like  punishment  as  for  a  misdemeanor 
at  the  common  law,  or  be  liable  to  be  transported  for  seven  years,  at  the 
discretion  of  the  court  before  which  he,  she,  or  they  shall  be  tried." 

And  by  sect.  15,  persons  carrying  anchors  and  cables  abroad  may  bo 
transported.  « 

By  1  d&  2  Geo.  4,  c.  76,  similar  provisions  are  made  for  the  Cinqae 
Ports. 

See  also  the  2  Geo.  2,  c.  28,  s.  13,  as  to  cutting  and  destroy i0g,  &c« 
cordage,  &c  in  the  Thames. 


WITH  XCQAllD  TO-  MACaiireRT  AND  GOODS   IN   COCaSB    0#   If  ANtTrACTITaE. 

The  hw  relating  to  the  destruction  of  machinery  was  contained  in  a 
variety  of  statutes  which  were  repealed  by  the  4  Geo.  4,  c.  46 :  and  the 
latter  statute,  so  far  as  it  relates  to  the  same  subject,  was  also  repeated  by 
the  7  <b  8  Geo.  4,  c  27,  and  the  following  provisions  substituted  by  the 
7  &  8  Geo.  4,  c.  30 ;  the  third  section  of  which  enacts,  <'  that  if  any 
person  shall  unlawfully  and  maliciously  cut,  break,  or  destroy,  or  damage 
with  intent  to  destroy,  or  to  render  useless,  any  goods  or  article  of  silk, 
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w<)olen,  linen,  or  cotton,  or  ^of  anf  one  or  niorc  of  those  matenab  mixed 
[•(524]  *with  each  other,. or  mixed  with  any  oth.er  material, •  or  any* 
frameworks-knitted  piece,  stocking,  hose,  or  lace,  respectively,  being  io 
the  loom  Oif  frame,  or  on  any  machine,  or  engine,  or  on  the  rack  or  ten- 
ttoi; or  in  any  stage,  process,  or  progress  of  manufacture;  or  s^l  nn^ 
lawfully  and  malicioasly  cut,  break  .or  destroy,  or  damage  with  intent  to 
destroy,  or  to  render  useless,  any  warp  or  shute  of  silk,  woolen,  linen,  or 
cotton,  or  of  any  one  or  more  of  those  materials  mixed  with  each  other^ 
or  mixed  with  any  other  material,  or  any  loom,  frame>  machine,  engine, 
rack,  tackle  or  implement,  whether  fixed  or  movable,  prepared  for  or  enw 
ployed  in  carding,  spinning,  throwing,  weavmg,.  fulling,  shearings  or  others 
wise  manufacturing  or  preparing  any  9uch  goods  or  articles;  or  shall  by 
force  enter  into  any  liouse,  shop,  building  or  place,  with  intent  to  eomaiii 
any  of  the  ofiences  aforesaid  ;  every  such  offender  shall  be  guilty  of  felo-- 
ny,  and  being,  convicted  thereof,  shall  be  liable,  at  the  discretion -of  the 
Gonrt,  t6  Ite  transported  beyond  the  seas  for  life,  or  for  any  term,  not  iesa 
tlian'seven  years,  or  -to  be  imprisoned  for  any  term  not  exceeding  fouif 
y^rs,  and  if  a  male,  to  be  once,  twice,  or  thrice  publicly  or  privately 
whipped  (if  the  court  shall  so  think  fit,)  in  addition  to  such  imprimi*. 
ment." 

This  clause  enumerates  a  variety  of  separate  offences.  The  proofs  in 
general  will  be,  1,  proof  of  the  unlawful  and  malicious  act ;  2,  the  nature 
of  the  property  upon  which  that  act  was  done,  which  nvust  appear  ta  be 
within  the  description  of  the  statute ;  3,  the  property  of  the  prosecutor ; 
4,  the  intent  with  which  the  act  was  done^  according  to  the  statute ;  and 
6,  the  Aialice. 

Where  the  prisoner  was  indicted,  under  the  28  Geo.  3,  c.  55,  s.  4,  for 
tatering  a  shop,  and  maliciously  damaging  a  certain  frame,  used  for  the 
making  of  stockings,  and  it  appeared  that  he  had  unscrewed  and  carried 
away  a  part  of  the  frame,  called  the  half-jacky  an  essential  part  of  the 
frame,  without  which  it  is  useless,  this  was  held  a  damaging  of  the  frame 
within  the  statute.     Tacey's  case,  Russ.  and  Ry.  452  (a). 

Where  the  prisoners  were  cliarged,  under  the  22  Geo.  3,  c.  40,  s.  1, 
with  breaking  into  a  house  with  intent  to  cut  and  destroy  certain  tools 
Miployed  in  making  woden  goods,  and  it  appeared  that  the  article  des- 
troyed was  part  of  the  loom  itself,  they  wece  held  to  be  rightly  acquitted^ 
Htel's  case,  Russ.  and  Ry.  483  (6). 

Proof  of  destroying  ihreshing-machinee^  and  certain  machineB  used 
in  manufacture.]  By  the  7  &  8  Geo.  4,  c.  30,  s.  4,  '^  if  any  person 
shall  unlawfully  and  maliciously  cut,  break,  or  destroy,  or  damage  with  in- 
tent to  destroy,  or-  to  render  useless,  any  threshing-machine,  or  any  ma- 
chine or  engine,  whether  fixed  or  movable,  prepared  for  or  employed  in 
any  raannfacture  whatsoever,  (except  the  manufacture  of  silk,  woolen, 
linen,  or  eotton  goods,  or  goods  of  any  one  or  more  of  those  materials, 
mixed  with  each  other,  or  mixed  with  any  other  material,  or  any  frame- 
work*knitted  piece,  stocking,  hose,  or  lace,)  every  such  offender  shall  be 
gailty  of  felony,  and,  being  convicted  thereof,  shall  be  liable,  at  the  dis- 
(  ^36  ]  cretion  of  tlie  Court,  to  be  '^Hransported  beyond  the  seas  for  tbe 
term  of  seven  years,  or  to  be  imprisoned  for  any  term  not  exceeding 

(a)  1  £ii^.  C.  C.  452.    (ft)  Ibid.  463. 
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two  ymrs;  ^od,  if  a  male^.to  be  oace,  twice,  or  thrioa  publicly  cnt  prir 
vately  whipped,  (if  the  Court  sliall  so  think  At,)  in  addition  to  such  im- 
prisonment." 

It  has  been  held  in  several  cases,  that  it  is  an  offence  within  the.statute^ 
though,  at  the  time  when  the  machine  is  broken,  it  has  beep  taken  to 
pieces,  and  is  in  different  places,  only  requiring  the  carpenter  to  put  those 
piecee  together  again.  Mackerel's  case,  4  C.  and  P.  443  (a).  So  where 
the  machine  was  worked  by  water,  and  the  prosecutor,  expecting  a  riot, 
took  it  to  piecea,  and  removed  the  pieces  to  the  distance  q{  a  quarter  of  si 
mile,  leaving  only  the  water-wheel  and  its  axis  standing,  and  the  wheel 
was  destroyed  by  the  prisoners  ;  this  was  held  to  be  an  offence  within  the 
statute.  Fidier's  case,  4  C  and  P.  449  (6).  Where  certain  sideboards 
were  wanting  to  a  machine,  at  the  time  it  was  destroyed,  but  which,  did 
not  render  it  so  defective  as  to  prevent  it  altogether  from  working,  though 
it  would  not  work  so  effectually,  it  was  Btill  held  to  be  a  threshing-machine 
within  the  statute.  Bartlett's  case,  Salisb.  Sp.  Com.  3  Deac  Dig.  C.  L. 
1517.  So  also  where  the  owner  removed  a  wooden  stage,. belonging  to 
the  ma<^ine,  on  which  the  man  who  fed  the  machine  was  accustomed  to 
stand,  and  had  also  taken  aWay  the  legs  ;  and  it  af^ared  that  though  the 
machine  could  not  be  conveniently^  worked  without  some  stage  for  the  man 
to  stand  on,  yet  that  a  chair  or  table,  or  a  number  of  sheaves  of  corn 
would  do  nearly  as  well,  and  that  it  could  also  be  worked  without  the 
kgs ;  it  was  held  to  be  within  the  statute.  Ghubb's  case,  Salisb.  Sp..Cori^« 
2  Deae*  Dig.  C.  L.  151.  But  where  the'owner  had  not  only  takea  the 
machine  to  pieces,  but  had  broken  the  wheel,  from  fear  of  its  being- set  on. 
fire,  and  it  appeared  that,  without  the  wheel,  the  engine  could  not  be 
worked,  this  was  held  to  take  the  case  oi|t  of  the  statute.  . West^s  ease, 
Salisb.  Sp.  Com.  2  Deac.  Dig.  C.  L.  1518.  See  also,  Crutchloy's 
case,afi/e,.p.  24. 
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between  manekiuglUer  and  murder.]  Manslaughter  is 
principally  distinguishable  from  murder  in  this,  that  though  the  act  which 
occasions  the  death  is  unlawful,  or  likely  to  be  attended  with  bodily  mis- 
chief, yet  the  malice,  either  express  or  implied,  which  is  the  very  essence 

(a)  £ng.  Com.  L.  iUp.  ziz.  467.    (b)  Id. 
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of  oiordefy  is  presumed  to  be  wanting  in  manslaughter,  the  act  bein^  rather 
imputed  to  the  infirmity  of  human  nature.  1  £ast,*P»  C.  218 ;  Foster, 
290.  It  also  diflfers  from  murder  in  this  respect,  that  there  cannot  be  any 
accessaries  before  the  fact  to  manslaughter,  since  the  act  is  presumed  to 
be  altogetlier  sudden  and  without  premeditation.  1  Hale,  P.  C.  487. 
Thus  if  there  be  an  indictment  charging  A.  with  murder,  and  B.  and  C. 
with  counselling  and  abetting,  as  accessaries  before  the  fact  only,  (and  not 
BB  present  aiding  and  abetting,  for  such  are  principals,)  and  A.  is  acquitted 
of  murder^  but  found  guilty  of  manslaughter,  B.  and  C.  must  be  altogether 
acquitted.     1  Hale,  P.  C.  437,  450 ;  1  Russell,  485. 

Where  A.  was  indicted  for  the  wilful  murder  of  B.,  and  C.  was  indicted 
for  receiving,  harboring,  and  assisting  A.,  well  knowing  that  he  iiad  com- 
mitted  the  felony  and  murder  aforesaid  ;  Tindal,  C.  J.,  held  that  if  the 
oflence  of  A.  was  reduced  to  manslaughter,  C.  might  notwithstanding,  be 
found  guilty  as  an  accessary  after  the  fact.  Greenacre's  case,  8  C.  and  P. 
35(a). 

In  considering  the  evidence,  in  cases  of  manslaughter,  it  will  merely  be 
necessary  to  state  the  points  shortly,  and  to  refer  generally  to  the  cases, 
all  of  which  will  be  found  set  forth  at  length  under  the  title,  Murder,  past. 

The  subject  of  manslaughter  will  be  treated  under  the  following  h^ds  r 
1,  cases  of  provocation  ;  3,  cases  of  mutual  combat ;  3,  cases  of  resistance 
to  officers  of  justice,  &c. ;  4,  cases  of  killing  in  the  proseeotion  of  an  ttn«- 
lawful  or  wanton  act ;  5,  cases  of  killing  in  the  execution  of  a  lawful  act, 
improperly  performed,  or  performed  without  lawful  authority  (1).  See  1 
Russell,  486. 

Proof  in  cases  of  proviHMtionJ]  Whenever  death  ensues  from 
[  *627  ]  Sudden  transport  of  passion  or  heat  of  blood,  if  upon  reasonable 
provocation,  and  without  malice,  or  upon  sudden  combat,  it  will  be  man* 
slaughter ;  if  without  such  provocation,  or  if  the  blood  has  had  reasonable 
time  to  cool,  or  if  there  be  evidence  of  express  malice,  it  will  be  murder, 
1  East,  P.  C.  232.    Foster,  313. 

But  where  the  provocation  is  sought  by  the  prisoner,  it  will  not  foraisb 
any  defence  against  the  charge  of  murder.  1  East,  P»  C.  239 ;  1  Hale^ 
P.  C.  457. 

Words  of  reproach,  how  grievous  soever,  are  not  a  provocation  sufll* 
cient  to  free  the  party  killing  from  the  charge  of  murder,  neither  are  in- 
decent or  provoking  actions  or  gestures,  without  an  assault.  Foster,  290, 
291 ;  Brain's  case,  1  Hale,  P.  C.  455 ;  1  Russell,  435  (n.) ;  Morley's 
case,  1  Hale,  P.  C.  456 ;  Kel.  55, 1  East,  P.  C.  233. 

Although  an  assault  is  in  general  such  a  provocation  as  thai,  if  the  par* 
Vf  struck  strikes  again,  ^pd  death  ensues,  it  is  only  manslaugbter,  yet  it 
is  not  every  trivial  assault  which  will  furnish  such  a  justification.  1  East, 
P.  C.  236 ;  1  Russell,  434 ;  Stedman's  case,  Foster,  292 ;  Reason's  case, 
Foster,  293,  2  Str.  499 ;  i  East,  P.  C.  320. 

In  cases  depending  upon  provocation,  it  is  always  material  to  consider 
the  nature  of  the  weapon  used  by  the  prisoner,  as  tending  to  show  the 
existence  of  malice.  If  a  deadly  weapon  be  used,  the  presumption  is, 
that  it  was  intended  to  produce  death,  which  will  be  evidence  of  malice ; 

(1)  1  Wheeler's  C.  C.  254. 
(•)  Eng.  Com.  L.  Rep.  xxxiv.  280. 
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but  if  tke  weapon  was  not  likely  to  produce  death,  that  presumption  will 
be  wanting.  2  Ld.  Raym.  1498;  Rowley's  case,  12  Rep.  87  ;  i  Hale, 
P.  C.  453 ;  Foster,  294 ;  1  East,  P.C.  236 ;  1  Leach,  368 ;  Wigg's  case, 
1  Leach,  378,  (n). 

In  order  that  the  provocation  may  have  the  effect  of  reducing  the  of- 
fence to  manslaughter,  it  must  appear  to  have  been  recent ;  for  if  there 
has  been  time  for  passion  to  subside,  and  for  reason  to  interpoee,  the 
homicide  will  be  murder. ^Foster,  296 ;  1  East,  P.C.  252 ;  2  Ld.  Raym. 
1496  ;  Oneby's  case,  2  Str.  766 ;  2  Lord  Raym.  1485;  Hayward's  case, 
6  C.  and  P.  157  (a). 

As  evidence  of  provocation  is  only  an  answer  to  that  presumption  of 
malice  which  the  law  infers  in  every  case  of  homicide,  if  there  be  proof 
of  malice  at  the  time  of  the  act  committed,  the  additional  circumstance 
of  provocation  will  not  extenuate  the  oficnce  to  manslaughter.  In  such 
tt  case,  not  even  previous  blows  or  struggling  will  reduce  the  offence  to 
homicide.     1  Russell,  440 ;   Mason's  case,  Foster,  132 ;    1  East,  P.  C. 

939.  ^.    •     . 

Tbere  is  one  peculiar  case  of  provocation  which-  the  law  recognises  aa 
sufficient  to  reduce  the  act  of  killing  to  manslaughter,  where  a  man  finds 
aaoth^  in  the  act  of  adultery  with  his  wife,  and  kills  him  in  the  first 
transport  of  his  passion.  Manning's  case.  Sir  T.  Raym.  212 ;  1  Russell, 
486.  But  if  the  husband  kill  the  adulterer  deliberately,  and  upon  re« 
venge,  after  the  fact  and  sufficient  cooling  time,  the  provocation  will  not 
avail  in  alleviation  of  the  guilt.     1  East,  P.  C.  251. 

So  if  a  father  see  a  person  in  the  act  of  committing  an  unnatural  of- 
fence *with  his  son,  and  instantly  kill  him,  it  seems  that  it  will  be  [  *628  ] 
only  manslaughter,  and  that  of  the  lowest  degree ;  but  if  he  only  hear  of  it, 
and  go  in  search  of  the  person,  and  meeting  htm  strike  htm  with  a  stiek, 
and  afterwards  stab  him  with  a  knife,  and  kill  him,  in  point  of  kw  it  will 
be  murder.     Fisher's  case,  8  C.  and  P.  182  (6). 

In  the  above  case  Porik,  J.  said,  that  whether  the  blood  has  had  time 
to  cool  or  not,  is  a  question  for  the  court,  and  not  for  the  jury,  but  it  is 
for  the  jury  to  find  what  length  of  time  ekipeed  between  the  profvocation 
received  and  the  act  done. 

It  has  been  held  by  Park  and  lAttledak,  JJ.,  that  Griodley's  case,  1 
Russell,  8,  in  which  Hobroyd^  J.,  ruled,  that  though  voluntary  drunken- 
ness cannot  excuse  from  the  commission  of  crime,  yet  where,  as  upon  a 
charge  of  murder,  the  question  is,  whctlier  an  act  is  premeditated  or  not, 
or  done  only  from  sudden  heat  or  impulse,  the  fact  of  the  party  being  in- 
toxicated was  a  circumstance  proper  to  be  taken  into  oonsideratioo,  is  not 
hw.     Carroll's  case,  7  C.  and  P.  145  (c). 

Where  the  prisoner  was  indicted  for  stabbing  with  a  fork  with  intent 
to  murder,  and  it  appeared  that  he  was  in  liquor,  Aidersony  B.  said,  ^^  If 
a  man  uses  a  stick  you  would  not  infer  a  malicious  intent  so  strongly 
against  him,  if  drunk,  when  he  made  an  intemperate  use  of  it,  as  you 
would  if  lie  had  used  a  different  kind  of  weapon,  but  where  a  dangerous 
weapon  id  used,  which,  if  used,  must  produce  grievous  bodily  barm, 
drunkenness  can  have  no  effect  on  the  consideration  of  the  malicious  in- 
tent of  the  party."  Meakin's  case,  7  C.  and  P.  297  (d).  In  Thomas's 
—i  •         i       •  ■ii.i  III 

(a)  £ng.  Com.  L.  Rep.  zzv.  331.    (*)  Id.  zzxiv.  345.    (e)  Id.  zxxii.  471.    (d)  Id.  514. 


caso.  Id.  817^  (aS  wiuch  was  also  an  indictment  for  maKciaittly  0fal])>ing, 
Parke,  B«,  tdd  the  jury  that  '<  drunkenness  may  be  taken  into  conndera- 
tion  in  cases  where,  what  the  law  decerns  sufficient  provocation  has  been 
given,  because  the  question  is,  in  such  cases,  whether  the  fatal  act  is  to 
be-attributed  to  the  passion  of  anger  excited  by  tbe  previous  provocation^ 
and  that  passion  is  more  easily  excitable  in  a  person  when  in  a  state  of  in- 
toxication than  when  he  is  sober.  So  where .  the  question  is,  whether 
words  have  been  uttered  with  a  dehberato  purpose,  or  are  merely  low  and 
idle  expressions,  the  drunkenness  of  the  person  ottering'  them  is  proper 
to  be  considered.  But  if  there  is  really  a  ^previous  determination. .  to  rt^ 
sent  a  slight -affront  in  a  barbarous  manner^  the  stote  of  drunkenness  in 
which  the  prisoner. was,  ought  not  to  be  regarded,  for  it  would  furnish  no 
exeuse." 

*  .     *  "  .    • 

Proof  in  cases  of  mutual  combat,]    Death  in  tbe  course  of  a  matual 

combat,  though  in  some  cases  it  amounts  to  murder,  is  generally  firaod  to 

constitute  manslaughter  only^tbere  being  most  frequently  an  absence  of 

.  thatmalice  requisite  to  a  conviction  for  miirder>  and  a  sufficient  degree  of 

provocation  to  show  such  absence.         ■ 

The  degree  of  provocation  is  not  altogether  of  the  same  nature  inthese 
cases  as  in  tliose  mentioned  under  the  last  head,  for  wbere,  upon  words 
of.  reproach,  or  indeed  upon  any  other  sudden  provocation,  the  parties 
come  to  blows,  and  a  combat  ensues,  in  which  no  undue. advantage  is 
[  *629  ]  taken  on  either  side,  and  one  of  the  parties  is  ^killed,:  it  is  man- 
.  iriaughter  only.     1  East,  P.  C.  241 ;  1  Hale,  P.  C.  456 ;  Foster,  295. 

But  if  one  of  tbe  |»arties  provide  himself  ••with  a  deadly  weapon  foe* 
^forehand,  which  he  uses,  in  the  course  of  the  combat,  and  kills  bisadrar- 
sary,  this  ^ill  be  murder,  though  it  would  be  only  manslaughter  if,-  in  ^e 
.  beat  of  the  combat  he  snatche<l  up  the  weapon,  or  had  it  in  hfa  hand  at 
the  commencement  of  the  combat,  but  without. aiS  intention  of  using.it. 
Anderson's  case,  1  Russell,  547;  Kessal's  case,  i  C.  and  P.  437(6); 
Snow's  case,  1  East^  P.  C.  244-5 ;  and  see  Murphy's  case^  P^h  P« 
660(1). 

Not  only  may  death  in  the  course  of  a  mutual  combat  be  heightened-to 
murder  by  the  use  of  deadly  weapons,  but  by  the  manner  of  figbtiogy.as 
in  '^  an  up  and  down  fight."     Thorpe's  case,  1  Lewin,  C.  C.  17  h 

To  reduce  the  homicide  to  manslaughter  in  these  cases,  it  must  appear 
that  no  undue  advantage  was  sought  or  gained  on  either  side.  Foster, 
295 ;   1  East,  P.  C,  242 ;  Whiteley's  case,  1  Lewin,^  C.  C.  173. 

The  lapse  of  time  between  the  origin  and  the  quarrel  is  also  to  be 
greatly  considered,  as  it  may  tend  to  prove  malice.  Lynch's  case,  3  C. 
and  P.  334  (c).  But  it  is  not  in  every  case  where  ihere  has  been  an  old 
grudge  that  malice  will  be  presumed.  Hawk.  P.  C.  b,  1,  c.  31^  s.  3Q;  1 
Hale,  P.  C.  452. 

The  case  of  deliberate  duelling  is  an  exception  to  the  general  rule,  that 
death  ensuing  in  the  course  of  a  mutual  combat  is  manslaughter  only. 
Foster,  297.  The  authorities  upon  this  subject  will  be  found  under  the 
head,  Murder^  post. 

(1)  People  V.  Tuhi,  3  Wheeler>  C.  O.  S42. 
(«)  £iig.  Gmd.  U  Rep.  xxxii.  760.    (6)  id.  xi.  444.    (/:)  Id.  xxiv.  341. 
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Proof  incases  of  resistance  to  officers  of  justice,  fyc]  The  caies  of 
homicide  which  arise  in  the  instances  of  officers  of  justice,  or  others  having 
authority  to  arrest,  where  resistance  is  made  to  them  in  the  execution  of 
their  duty,  include  every  species  of  homicide.  If  the  officer  is  killed  in 
the  lawful  execution  of  hi3  duty,  by  the  party  resisting  him,  it  is  wurder. 
If  he  be  killed  when  acting  under  a  void  or  illegal  authority,  or  out  of  his 
jurisdiction,  it  is  manslaughter,  or  excusable  homicide,  according  to  the 
circumstances  of  the  case.  If  the  party  about. to  be  arrested,  resist,  and 
be  killed,  or  attempt  to  make. his  escape,  and  the  officer  cannot  take  him 
.without  killing  him,  it  will  be  manslaughter,  or  excusable  or  justifiable, 
homicide,  according  to  circumstances.  These  distinctions  will  be  noticed, 
and  the  different  authorities,  and  cases  collected  under  the  head  Murder; 
and  it  will  only  therefore  be  necessary  to  refer  under  the  present  head  to 
the  cases  relating  to  manslaughter. 

In  what  instances  peace  officers  are  authorized  to  arrest  individuals^ 
and  where  they  have  power  to  do  so  without  warrant,  and  in  what  cases 
the  process  under  which  they  act  is  regt^ar  or  irregular,  and  what  is  the 
consequence  of  such  irregularity;  will  be  fully  stated  in  a  subsequent  part 
of  this  work.     Vide  po5/j  title  JMurder. 

In  order  to  render  it  murder,  in  a  person  who  kills  an  officer  attempting 
*to  arrest  him,  it.  must  appear  that  he  had  notice  .of  the  character  [  ^30  ] 
in-  which  the  officer  acted ;  for  if  he  had  not,  the  offence  will  amount  to 
manslaughter  only.  Foster,  310.  The  mode  in  which  a  constable  is 
bound  to  notify  bis  authority  will  be  stated  hereafter,  post,  title  Murder* 

Where  a  peace  officer  who  attempts  to  arrest  another,  without  having 
sufficient  authority,  is  resisted,  and  in  the  course  of  that  resistance  is  kill* 
ed,  the  offence  only  amounts  to  manslaughter,  as  where*  he  attempts  to 
arrest  on  an  insufficient  charge  of  felony.  Curvan's  case,  1  Moody,  C. 
C.  132  (a),  post;  Thomson's  case,  Id.  80 (b).  So  if  a  peacQ  crfBcer 
attempts  to  execute  process  out  of  his  own  jurisfdiction,  and  is  killed  under 
the  like  circumstances.  1  Hale,  P.  C.  458  ;  I  East,  P.  C.  314  ;  Mead's 
ca^e,  2  Sfark.  N.  P.  C.  205  (c),  post.  So  where  a  peace  officer  linlaw- 
fully  attempts  to  break  open  the  outer  door  or  window  of  a  house,  (and  as 
to  bis  authority  herein,  see  post,  title,  Murder;)  and  he  is  resisted,  and 
killed  in  the  course  of  that  resistance,  it  is  manslaughter.  1  Hale,  P.  C^ 
458. 

Witb  regard  to  the  cases  of  peace  officers  killing  others  in  the  supposed 
execution  of  their  duty,  it  is  to  be  observed  that  where  they  act  without 
proper  authority,  and  the  p^rty  refuses  to  submit,  and  death  ensues,  it 
will  be  murder  or  manslaughter,  according  to  the  circumstances  of  the 
case.     1  Hale,  P.  C.  481 ;  Foster,  271. 

So  where  an  officer  uses  a  greater  degree  of  violence  than  is  necessary 
to  overcome  the  resistance  of  the  party,,  and  death  ensues,  it  will  be  man- 
slaughter in  the  officer.     1  East,  P.  C.  247. 

So  where  an  officer  kills  a  party  attempting  to  make  ah  escape,  when 
arrested  on  a  charge  of  misdemeanor.  Foster's  case,  I  Lewin,  C.  C.  182, 
post. 

The  evidence  against  a  prisoner  charged  with  nrianskughter  was  an  ad- 
mission on  his  part  that  unfortunately  he  was  the  man  who  shot  the  de- 
ceased, and  the  fact  that  on  their  coming  together  apparently  not  in  ill  humdr 
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from  the  South  Metropolitan  Cemetery,  where  the  prisoner  was  a  watch- 
man, but  with  which  the  deceased  had  no  connection,  the  prisoner  said  to 
the  deceased,  ^'  Now  you  mind,  don't  let  me  see  you  on  my  premises  any 
more."  At  the  time  this  was  said,  the  wound  had  been  given  of  which 
the  deceased  eventually  died.  Parky  J.,  held  that  in  the  point  of  hw,  the 
evidence  was  sufficient  to  sustain  the  charge.  Morrison's  case,  8  C.  and 
P.  22  (a). 

With  regard  to  private  persons  attempting  to  make  an  arrest,  the  nib 
is  the  same  as  in  the  case  of  peace  officers.  Where  a  private  person  is 
justified  in  making  an  arrest,  (as  to  which  see  the  cases  stated  under  the 
head  Murder ;)  and  be  is  resisted  and  is  kiHed,  it  will  be  murder.  But  if 
a  private  person,  without  lawful  authority,  attempt  to  arrest,  and  be  killed 
by  the  party  whom  he  attempts  to  arrest,  it  will  only  be  manshnghter  in 
the  latter.     Vide  the  cases  cited  poBty  title.  Murder. 

Proof  in  caseMof  kiUingy  in  the  performance  of  an  unlawfid  9r  wan* 
ion  aci,]  If  in  doing  an  unlawful  act  death  doth  ensue,  in  consequence 
{  *631  ]  of  the  negKgence  of  the  party,  but  without  any  intent  to  do  *4x>d- 
ily  harm,  it  is  manslaughter.  Foster,  261.  It  is  not  necessary,  in  order 
to  render  the  homicide  manslaughter,  that  the  act  in  the  performanGe  of 
which  death  is  caused,  should  be  a  felony,  or  even  a  misdemeanor;  it  is 
enough  if  it  be  an  act  contrary  to  law. 

Thus  if  a  person  in  sport  throw  stones  down  a  coal-pit,  wherdiy  a  maa 
is  killed,  this  is  manslaughter,  though  the  party  was  only  a  trespasser. 
Fenton's  case,  1  Lewin,  C.  C.  179.  So  where  a  lad,  as  a  frolic,  wiltout 
any  intention  to  do  any  harm  to  any  one,  took  the  trapstidL  out  of  tbe 
front  part  of  a  cart,  in  consequence  of  which  it  was  upset,  and  the  carmao 
who  was  in  it  putting  in  a  sack  of  potatoes,  was  pitched  backward  on  the 
stones  and  killed  ;  Gumeyy  B.,  and  WUliamSy  J.,  held  that  the  lad  wum 
guilty  of  manslaughter.  Sullivan's  case,  7  C.  and  P.  641  (&).  So  if  fa 
improper  quantity  of  spirituous  liquors  be  given  to  a  chUd  heedlessly,  aod 
for  brutal  sport,  and  death  ensues,  it  will  be  manslaughter.  Martin's  ease, 
8  C.  and  P.  211  (c).  The  prisoners  were  indicted  for  murder.  Tbe  lie* 
ceased  being  in  liquor  had  gone  at  night  into  a  glass-house  and  Ud  him^ 
self  down  upon  a  chest.  While  there  asleep  the  prisoners  covered  and 
surrounded  him  with  straw,  and  threw  a  shovel  of  hot  cinders  upon  his 
belly,  the  consequence  of  ^hich  was,  that  the  straw  ignited  and  he  was 
burnt  to  death.  There  was  no  evidence  of  express  malice^n  the  part  of 
the  prisoners.  Pattesouy  J.,  told  the  jury  that  if  they  believed  tbe  priaon- 
ers  really  intended  to  do  any  serious  injury  to  tbe  deceased,  although  not 
to  kill  him,  it  was  murder  ;  but  if  they  believed  their  intention  to  have 
been  only  to  frighten  him  in  sport,  it  was  manshwighter.  The  prisoners 
were  convicted  of  the  latter  offence.     Errington's  case,  2  Lew.C.  C.  217. 

Where  a  mother  being  angry  with  one  of  her  children,  took  up  a  soaaU 
piece  of  iron  used  as  a  poker,  and  on  his  running  to  the  door  of  the  room 
which  was  open,  threw  it  after  him,  and  hit  another  chiM  who  happened 
to  be  entering  the  room  at  the  moment,  in  consequence  of  which  the  kl- 
ter  died ;  Par  A:,  J.,  held  this  to  be  manslaughter,  although  it  appeared 
that  the  mother  had  no  intention  of  hitting  her  child  with  whom  she  was 
angry,  but  only  intended  to  frighten  him.    The  learned  judge  said,  ^^  if  a 

(a)  Eng.  Com.  L.  Rep.  zzziv.  377.    (»)  Id.  znii.  66a    (c)  Id.  ziv.  873. 
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blow  is  aimed  at  an  individual  unlawfully — and  this  was  undoubtedly  un- 
lawful, as  an  improper  mode  of  correction — and  strikes  another  and  kills 
him,  it  is  manslaughter;  and  there  is  no  doubt  if  the  child  at  whom  the 
blow  was  aimed  bad  been  struck  and  died,  it  would  have  been  manslaugh- 
ter, and  so  it  i» under  the  present  circumstances.  Conner's  case,  7  C.  and 
P.  438  (a). 

The  prisoner  was  indicted  for  manslaughter.  The  deceased  had  enter- 
ed the  prisoner's  boose  in  his  absence,  and  on  his  return  was  desired  to 
withdraw,  but  refused  to  go.  Upon  this  words  arose  and  the  prisoner  be- 
coming excited,  proceeded  to  use  force,  and  by  a  kick  which  he  gave  to 
the  deceased,  caused  an  injury  vi^ich  produced  his  death.  Alderson,  B., 
said,  ^'  a  kiek  is  not  a  justifiable  mode  of  turning  a  man  out  of  your  house, 
thoi^h  he  be  a  trespasser.  If  the  deceased  would  not  have  died  but  for 
the  injury  he  received,  the  prisoner  having  unlawfully  caused  that  injury, 
he  is  guilty  of  manslaughter."     Wild's  case,  2  Lew.  C.  C.  214. 

^Another  large  class  of  cases  of  manslaughter  consists  of  those  [  '*632  ] 
in  which  death  takes  place  in  the  course  of  prize-fights.  1  East,  P.  C. 
270 ;  Murphy's  case,  6  C.  and  P.  103  (6) ;  Hargrave's  case,  5  C.  and  P. 
170  (c). 

Proof  in  cases  of  killing  in  the  performance  of  a  lawful  act.\  Death 
ensuing  in  the  performance  of  a  lawful  act  may  amount  to  manslaughter, 
by  the  negligence  of  the  party  performing  the  act ;  as  in  the  instance  of 
workmen  throwing  down  stones  from  the  top  of  a  house  where  they  were 
working,  where  there  is  a  small  probability  of  persons  passing  by.  1 
East,  P.  C.  262 ;  Foater,  262. 

The  most  common  cases  of  this  class  are  those  where  the  death  has 
been  occasioned  by  negligent  driving.  1  East,  P.  C.  263 ;  Walker's  case, 
1  C.  and  P.  320  (d) ;  Knight's  case,  1  Lewin,  C.  C.  168  ;  Grout's  case,  6 
C.  and  P.  639  (s). 

Where  a  person,  practising  medicine  or  surgery,  whether  licensed  or 
wdioeRsed,  is  guilty  of  gross  negligence,  cm*  criminal  inattention,  in  the 
coorae  of  his  employment,  and  in  omsequence  of  such  negligence  or  in- 
attention death  ensues,  it  is  manslaughter.  1  Hale,  P.  C.  429 ;  4  BL 
Com.  c«  14 ;  Van  Butchell's  case,  3  C.  and  P.  632  (/) ;  WUliamson's  case, 
3  C.  and  P.  635  (g) ;  Long's  case,  4  C.  and  P.  398,  (2d  case  ;)  (h)  Se- 
nior's case,  1  Moody,  C.  C.  346  (i) ;  Simpson's  case,  4  C.  and  P.  407  (A) ; 
(n.)  1  Lewin,^.  C.  172;  Spiller's  case,  5  C.  and  P.  333  (I) ;  Ferguson's 
case^  1  Lewin,  C.  C.  181 ;  Spilling's  case,  2  Moo.  and  R.  107 ;  all  stated 
poH,  title  Murder. 

Fumshment  cf  moMlaugA/er.]  By  the  9  Geo.  4,  c.  31,  s.  9,  "  every 
perfOD  convicted  of  manslaughter  shall  be  liable,  at  the  discretion  of  the 
pourt,  to  be  transported  beyond  the  seas  for  life,  or  for  any  term  not  less 
than  seven  years,  or  to  be  imprisoned  with  or  without  *  hard  labor,  in  the 
neiMnon  gaol  or  house  of  correction  for  any  term  not  exceeding  four 
years,  ct  to  pay  such  fine  as  the  court  shall  award." 

(a)  Eiur.  Com.  L.  Rep,  zzxii.  576.  Qt\  Id.  uy.  301.  (e)  id.  zziy.  960.  iis  Id.  xi.  406. 
(e)ld.xzy.569.  (/)  Id.  ziy.  496.  (^Wd.  ziy.  497.  (M  Id.  ziz.  440.  (i)  2  £fl«.  C  C.  346. 
(A)  Engf.  Com.  L.lcep.  ziz.  446.    (Q  Id.  zzir.  346. 
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Murder  is  the  voluntary  killing  of  any  person  under  the  king's  peace  of 
malice  prepense  or  aforethought,  either  express  or  implied  by  law.  1  East, 
P.  C.  214;  3  Inst.  47  ;  1  Hale,  P.  C.  425  (1). 

[  •634  ]  ^Statutory  provisions— punishment.]  By  the  9  Geo.  4,  c  3 1 , 
s.  3,  ^^  every  person  convicted  of  murder,  or  of  being  accessary  before  the 
£ict  to  murder,  shall  suffer  death  as  a  felon.  And  every  accessary  after 
the  fact  to  murder,  shall  be  liable,  at  the  discretion  of  the  court,  to  be 
transported  beyond  the  seas  for  life,  or  to  be  imprisoned,  with  or  without 
hard  labor  in  the  common  gaol,  or  house  of  correction,  for  any  time  not 
exceeding  four  years." .         • 

By  s.  4,  provision  was  made  for  the  execution  of  murderers,  on  the  day 
next,  but  one  after  the  passing  of  the  sentence,  unless  th^  same  was  a 
Sunday,  and  by  s.  5,  as  to  the  dissection  of  their  bodies,  and  by  s.  6,  as  to 
their  food  and  treatment  while  under  sentence. 

Bv  s.  2,  '<  every  offence  which  before  the  commencement  of  the  act 
would  have  amounted  to  petit  treason,  shall  be  deemed  to  be  murder  only, 
and  no.  greater  offence,  and  all  persons  guilty  thereof,  whether  as  princi- 
pals or  accessaries,  shall  be  dealt  with,  indicted,  tried  and  punished,  as 
principals  iemd  accessaries  in  murder." 

By  the  2  and  3  Wm.  4,  c.  75,  s.  16,  the  9  Geo.  4,  respiscting  the  dis- 
secting of  the  bodies  of  murderers,  was  repealed,  and  they  were  directed 
to  be  hung  in  chains,  or  buried  within  the  precincts  of  the  prison,  as  the 
court  should  direct. 

By  4  and  5  Wm.  4,  c.  26,  reciting  the  9  Geo.  4,  c.  31, 10  Geo.  4,  c.  34, 

(1)  1  Wbceler's  C.  C.  263.    1  Rimpell  onC.  A  M.  421,  d.  (A). 
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and  the  2  and  3  Wm.  4,  c.  7j5,  it  is  enacted,  ^'  that  so  much  of  the  said 
recited  act  made  and  passed  in  the  ninth  year  of  the  reign  of  his  Majesty 
King  George  4,  as  authorizes  the  court  to  direct  that  the  body  of  a  per- 
son convicted  of  murder,  should,  after  execution,  be  hung  in  chains,  and 
also  so  much  of  the  said  recited  act  made  and  passed  in  the  tenth  year  of 
the  same  reign,  as  authorizes  the  court  to  direct  that  the  body  of  a  person 
convicted^of  murder^  should,  after  execution,  be  dissected  or  hung  in 
chains,  and  also  so  much  of  the  said  recited  act,  made  and  passed  in  the 
secoi\d  and  third  years  of  tho  reign  of  his  present  Majesty,  as  provides 
that  in  every  case  of  conviction  of  any  prisoner  for  murder,  the  eourt  shisill 
direct  such  prisoner  to  be  hung  in  chains,  shall  be,  and  the  same  is  hereby' 
repealed." 

Now  by  the  7  Wro.  4  and  1  Vict.  c.  30,  s.  I,  after  .reciting  the  fourth 
and  sixth  sections  of  the  9  Geo.  4,  c.  31,  and  further  reciting,  that  *^  for 
the  ends  of  justice  and  especially  more  eflfectually  to  preserve  from  an  irre- 
vocable punishment,  any  persons  who  may  hereafter  be  convicted  upon' 
erroneous  or  perjured  evidence,"  it  is  expedient  to  alter  the  said  act  in 
these  respects,  the  above  sections  are  repealed,  and  it  is  enacted  (s.  2,) 
"  that  from  and  after  the  passing  of  this  act  sentence  of  death  may  be  pro- 
nounced, aftet'  conviction  for  murder,  in  the  same  manner,  and  the  judge 
shall  have  the  same  power  in  all  respects,  as  after  convictions  for  other 
capital  ofiences." 

Under  the  old  law,  when  the  judge  having  mistaken  the  time  of  execu*- 
tion  called  the  prisoner  again  to  the  bar  and  rectified  it,  a  majority  of  the 
judges  held  that  the  statute  was  in  this  respect  merely  directory,  and  that 
the  judge  might  order  the  prisoner  to  be  executed  at  any  time  within  forty- 
eight  hours,  but  all  the  judges  were  of  opinion  that  a  mistake  in  this  re- 
spect might  be  rectified  at  any  time  during  the  assizes.  Wyatt's  case,  R. 
and  R.  230  (a).  But  where  the  *judge  omitted  that  part  of  the  [-*635  ] 
sentence  which  formerly  related  to  dissection,  it  was  doubted  whether- it 
was  not  an  essential  part  of  the  sentence,  and  the  prisoner  'was  pardoned, 
on  condition  of  transportation.     Fletcher's  case,  R.  and  R.  58  (6). 

Where  the  sheriff  of  the  city  of  Chester  refused  to  execute  the  pris- 
oners, they  were  removed  by  habeas  corpus  in  the  court  of  King's  Bench, 
and  executed  by  the  marshal  of  the  marshalsea,  assisted  by  the  sheriff  of 
Surrey.  Garside's  case,  2  A.  and  E.  266  (c).  Now  by  the  9  and  6  Whi. 
4,  c.  1,  the  sheriff  of  the  city  of  Chester  may  be  ordered  to  execute 
criminals  of  the  county  of  Chester,  or  they  may  be.  ordered  to  be  executed 
by  the  sheriff  of  the  county. 

Venue  in  cases  of  murder,  fyc.  committed  abroad  and  upon  the  seas.] 
With  regard  to  murders  committed  abroad,  it  is  enacted  by  the  9  Greo.  4, 
c.  31,  B.  7,  ^Mhat  if  any  of  his  Majesty's  subjects  shall  be  charged  in 
England  with  any  murderer  manslaughter,  or  with  being  accessary  before 
the  (act  to  any  murder,  or  after  the  fact  to  any*  murder  or  manslaughter, 
the  same  being  respectively  committed  on  land  out  of  the  United  King- 
dom, whether  within  the  king's  dominions  or  without,  it  shall  be  lawful 
for  any  justice  of  the  peace  of  the  county  or  place  where  the  person  so 
charged  shall  be,  to  take  cognizance  of  the  offence  so  charged,  and  to 

proceed  therein  as  if  the  same  had  been  committed  within  the  limits  of 

I  I  ■  ,    ■- — ,     ,  ■  -     , ,        •         , , . , 
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his  ordinary  jorisdiction ;  and  if  an^  person  so  charged  shall  be  com* 
mitted  for  trial,  or  admitted  to  bail  to  answer  sach  charge,  a  commis- 
sion of  oyer  and  terminer  under  the  great  seal  shall  be  directed  to  such 
persons,  and  into  such  county  or  place  as  shall  be  appointed  by  the  lord 
chancellor,  or  lord  keeper,  or  lords  commissioners  of  the  great  seal,  for 
the  speedy  trial  of  any  such  oflender ;  and  such  persons  shall  have  foil 
power  to  inquire  of,  hear,  and  determine  all  such  (fences,  ittthin  the 
county  or  place  limited  in  their  commission,  by  such  good  and  lawful  men 
of  the  said  county  or  place  as  shall  be  returned  before  them  for  that  pur- 
pose, in  the  same  manner  as  if  the  offence  had  been  actually  committed  in 
the  said  county  or  place :  Provided  always,  that  if  any  peers  of  the  reahn^ 
or  persons  entitled  to  the  privilege  of  peerage,  shall  be  indicted  of  any 
such  offences,  by  virtue  of  any  commissren  to  be  granted  as  aforesaid  they 
shall  be  tried  by  their  peers  in  the  manner  heretofore  used  r  Provided  also, 
that  nothing  therein  contained  shall  ]>revent  any  jierson  from  being  tried  in 
any  place  out  of  this  kingdom,  for  any  murder  or  manslaughter  committed 
out  of  this  kingdom,  in  the  same  manner  as  such  person  might  have  beeft 
tried  before  the  passing  of  this  act." 

A  Spaniard,  being  in  England,  signed  articles  to  serve  in  a  ship  **  boand 
oo  a  voyage  to  the  Indian  Seas  and  elsewhere,  on  a  seeking  and  trading 
voyage  (not  exceeding  three  years'  duration)  and  back  to  th^  United 
Kingdom."  On  the  ship's  arrival  at  Zanzibar,  an  island  in  the  Indian 
Seas  which  was  under  the  dominion  of  an  Arab  king,  the  captain  left  the 
vessel  in  porsoaQce  of  an  understanding  in  England,  and  set  up  in  trade ; 
and  without  the  consent  of  the  rest  of  the  crew,  engaged  the  Spaniard 
[  *696  ]  as  an  interpreter,  the  new  captain  *of  the  ship  not  requiring  him 
to  serve  on  board.  The  ship  went  two  or  three  short  voyages  without 
him,  4ind  returned  to  anchor  a  few  hundred  yards  from  the  shore,  in  a 
roadstead  of  seven  fathoms  water  between  Zanzibar  and  several  other 
islands.  The  crew  being  on  shore  a  quarrel  arose  between  the  Spaniard 
and  one  of  them,  which  led  to  blows  by  the  Spaniard  which  killed  the 
other.  The  death  took  fietce  on  board  the  ship.  The  Spaniard  was 
brought  to  England,  and  indicted  and  tried  in  London  under  a  special 
commission  issued  in  pursuance  of  the  above  section.  It  was  held  by 
Vaughan  and  Bosanquety  JJ.,  that  under  the  circumstances  the  prisoner 
couki  not  be  \:onvicted,  first,  as  he  was  not  a  subject  of  his  Majesty  with* 
in  the  meaning  of  that  section,  and  secondly,  that,  as  the  death  was  on 
ship  board,  though  the  blows  were  given  on  shore,  the  offence  cookt  not 
be  said  to  have  been  committed  according  to  the  words  of  the  statute  on 
land  out  of  the  United  Kingdom.  De  Mattos'  case,  7  C.  and  P.  458  (a). 
Qtuere,  whether,  if  the  Spaniard  had  continued  on  board  the  sbip)  and 
had  been  at  the  time  serving  under  the  articles,  he  could  haye  been  tried 
as  a  British  subject.     SenMey  that  he  could  not.     Ibid. 

In  Helsham's  case,  4  C.  and  P.  394  (6)  ;  where  the  prisoner  was  tried 
under  the  above  section  for  murder  committed  in  a  duel  at  Boulogne ; 
Baykjfj  J.,  aeems  to  have  told  the  jury  that  they  roust  be  satisfied,  that 
the  piisoner  was  a  British  bom  subjeet.  S^  also  Depardo's  case,  I 
Taunt.  86. 

And  by  8.  8,  of  the  9  Geo.  4,  c.  31,  ''  where  any  person,  being  felo- 
niously stricken,  poisoned,  or  otherwise  hurt  upon  the  sea,  or  at  any  [Jace 

T" 
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out  of  England,  sbdl  die  of  such  stroke^  poisoniog,  or  hurt  in  England, 
or  being  feloniously  stricken,  poisoned,  or  otherwise  hurt  at  any  place  in 
England,  shall  die  of  such  stroke,  poisoning  or  hurt,  upon  the  sea,  or  at 
any  place  out  of  England,  every  offence  committed  in  respect  of  any  such 
case,  whether  the  same  shall  amount  to  the  offence  of  murder  or  of  man- 
slaughter, or  of  being  accessary  before  the  fact  to  murder,  or  after  the  fact 
to  murder  or  manslaughter,  may  be  dealt  with,  inquired  of,  tried,  deter- 
mined and  punished  in  the  county  or  place  in  England  in  which  such 
death  stroke,  poisoning,  or  hurt  shall  happen,  in  the  same  manner  in  all 
respects,  as  if  such  offence  had  been  actually  committed  in  such  county  or 
place."    And  see  further,  title  Venue. 

Proof  of  a  murder  having  been  commiUed,]  The  corpus  delicti  that 
a  munier  has  been  committed  by  some  one,  is  essentially  necessary  to 
be  proved,  and  Lord  Hale  advises  that  in  no  case  should  a  prisoner  be 
oonvicted,  where  the  dead  body  has  not  been  found — where  the  fact  of 
murder  depends  upon  the  fact  of  disappearance.     Anle^  p.  17. 

A  girl  was  indicted  for  the  murder  of  her  child  aged  sixteen  days. 
She  was  proceeding  from  Bristol  to  Llandogo,  and  she  was  seen  near  Tin- 
lera  with  the  child  in  her  arms  at  -six  o'clock  in  the  evening ;  she  arrived 
at  Llandogo  between  eight  and  nine  without  the  child.  The  body  of  a 
child  was  afterwards  found  in  the  Wye,  near  Tintern,  *which  ap-  [  *637  ] 
peared  not  to  be  the  child  of  the  prisoner.  Lord  Abingery  C.  B.,  held 
that  the  prisoner  must  be  acquitted,  and  that  she  could  not  by  law  either 
be  called  upon  to  account  for  her  child,  or  to  say  where  it  waa,  unless 
there  was  evidence  to  show  that  her  child  was  actually  dead.  Hopkins' 
case,  8  C.  and  P.  591  (a). 

Where  the  death  has  been  occasioned  in  secrecy,  says  Mr.  Starkie,  a 
very  important  preliminary  question  arises  whether  it  has  not  reaultsd 
from  accident,  or  from  the  act  of  the  party  himself.  It  sometimes  hap* 
pens  that  a  person  determined  on  self-destruction  resorts  to  expedients  to 
conceal  his  guilt,  in  order  to  save  his  memory  from  dishonor,  and  liis 
property  from  forfeiture.  Instances  also  have  occurfred,  where,  in  doubt* 
fill  cases,  the  surviving  relations  have  used  great  exertions  to  rescue  the 
character  of  the  deceased  from  ignominy  by  substantiating  a  charge  of 
murder.  (Cowper's  case,  5  St.  Tr.)  On  the  other  hand,  in  frequeai 
instances  attempts  have  been  made  by  those  who  have  really  been  guihy 
of  oittrder,  to  perpetrate  it  in  such  a  manner  as  to  induce  a  belief  tbi^ 
the  party  was  felo  de  se.  Where  tlie  circumstances  are  natural  and  real, 
and  have  not  beeQ  counterfeited  with  a  view  to  evidence,  they  must  ne* 
cessarily  correspond  and  agree  with  each  other,  for  they  did  really  so  co^ 
exist ;  and  therefore,  if  any  one  circumstance  which  is  essential  to  the 
case  attempted  to  be  established  be  wholly  inconsistent  and  irreconcileable 
with  such  other  circumstances  as  are  known  or  admitted  to  be  true,  a  platB 
and  certain  inference  results  that  fraud  and  artifice  have  been  resorted  to, 
and  that  the  hypothesis  to  which  such  a  circumstance  is  essential  cannot 
be  true.     2  Stark.  £v.  521,  2d  ed. 

The  question,  observes  Mr.  Starkie,  whether  a  person  has  died  a  natural 
death,  as  from  apofdexy,  or  a  violent  one,  as  from  strangulation,  whether 
the  death  of  a  person  found  immersed  in  water,  has  b^n  occasioned  by 

(a)  Eng,  Com.L.  Rep.  xxxiv.  540. 
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drowning  or  by  force  and  violence,  previouig  to  the  immersioni  (se^  Cow- 
per's  case,  5  St  Tr.)  whether  the  drowning  was  voluntary j  or  the  result 
of  force,  whether  the  wounds  inflicted  on  the  body  wer&  inflicted  before 
or  after  death,  are  questions  to  be  decided  by  medical  skill. 

It.  is  scarcely  necessary  to  remark,  that  where  a  reasonable  doubt  arises 
whether  the  death  resulted  on  the  one  hand  from  natural  or  accidental 
causes,  or,  on  the  other,  from  the  deliberate  and  wicked  act  of  the  pris- 
oner, it  would  be  unsafe  to  convict,  notwithstanding  sirong,  but  bierely 
Qircumstantial,  evidence  against  him. 

•  Even  medical  skill  is  not,  in  many  instances,  and  without  reference  to 
the  particular  circumstances  of  the  case,  decisive  as  to  the  cause  of  the 
death ;  and  persons  of  science  must,  in  order  to  form  their  own  conclusion 
and  opinion,  rely  partly  on  external  circumstances.  It  is  therefore,  in  all, 
cases  expedient  that  all  the  accompanying  facts  should  be  observed  and 
noted  with  the  gi'eatest  accuracy  ;  such  as  the  position  of  the  body,  the 
state  of  the  dress,  marks  of  blood,  or  other  indications  of  violence ;  and 
in  cases  of  strangulation,  the  situation .  of  the  rope,  the  position  of  the 
knot ;  and  also  the  situation  of  any  instrument  of  violence,  or  of  any  ob- 
ject by  which,  considering  the  position  and  state  of  the  t)ody,  and  other 
[  ''^dS  }  circumstances,  *it  is  possible,  that  the  death  may  have  been  acci- 
dentally occasioned.     2  Stark.  Kv.  521,  2d  ed. 

Proof  of  the  murder — as  to  the  party  killed.]  A  child  in  the  womb 
is  considered  pars  mscerum  matris,  and  not  possessing  an  individual  exis- 
tence, and  cannot,  therefore,  be  the  subject  of  murder.  Thus^  if  a  wo- 
man quick  or  great  with  child,  take  a  potion  to  procure  abortion,  or  if 
another  give  her  such  potion^  or  strike  her,  whereby  the  child  within  her 
is  killed,  it  is  neither  murder  nor  manslaughter,  1  Hale,  P.  .C*  433. 
Whether  -or  not  a  child  was  born  alive  is  a  proper  question  for  the  opinion 
of  medical  men.  Where  a  woman  was  indicted  for  the  wilful  muider  of 
her  child,  and  the  opinion  of  the  medical  men  was  that  -  it  had  breathed, 
but  they  could  not  take  upoq  themselves  to  say  whether  it  was  wholly 
born  alive,  as  breathing  may  take  place  before  (he  whole  delivery  is  com- 
pleted, Littledale,  J.,  said  that  with  respect  to  the  birth,  the  being  born 
must  mean  that  the  whole  body  is  brought  into  the  world,  and  that  it  is 
not  suflScient  that  the  child  respire  in  the  progress  of  hs  birth.  Foqlton's 
case,  5  C.  and  P.  329  {a)\  The  authority  of  this  decision  was  recognized 
by  Park,  J.,  in  Brain's  case,  where  he  said  '^  a  child  must  be  actually 
wholly  in  the  world,  in  a  living  state,  to  be  the  subject  of  a  charge  of 
murder ;  but  if  it  has  been  wholly  born  and  is  alive,  it  is  not  essential  that 
it. should  have  breathed  at  the  time  it  was  killed,  ad  many  children  are 
born  alive  and  yet  do  not  bjreathe  foe  some  time  after  their  birth.  But 
the  jury  must  be  satisfied  that  the  child  was  wholly  born  into  tb6  world 
before.it  Was  killed,  or  they  cannot  find  the  prisoner  guilty  of  murder," 
and  he  cited  Poulson's  case,  {supra,)  Brain's  case,  6  C.  and  P.  349  (6). 
In  another  case  Mr.  Justice  Jame^  Par Ae. ruled  the  same  way,  saying,  t,hat 
a  child. might  breathe  before,  it  was  born,  but  that  its  having  breathed  was 
not  sufficient  to  make  the  killing  murder,  and  that  there  must  have  been 
an  independent  circulation  in  the  child,  or  that  it  could  not  be  c<Hisidered 

as  alive  for  this  purpose.     Pulley's  case,  5  C.  and  p.  53&  (c). 

•-  '  -  '       ■  /  -  ^ 
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Where  an  indictment  chaiged,  that  the  prisoner  being  big  with  child, 
did  bring  forth  the  child  aKve,  and  afterwards  strangled  it ;  Parke,  B., 
held,  that  in  order  to  convict  upon  an  indictment  so  framed,  the  jury  must 
be  satisfied  that  the  whole  body  of  the  child  had  come  forth  from  the  body 
of  the  mother  when  the  ligature  was  applied.  The  learned  Baron  added, 
that  if  the  jury  should  be  of  opinion  that  the  child  was  strangled  intention- 
ally, while  it  Was  connected  with  the  umbilical  cord  to  the  mother,  and 
after  it  was  wholly  produced,  he  should  direct  them  to  convict  the  prisr 
oner,  and  reserve  the  point,  his  impression  being  that  it  would  be  murder 
if  those  were  the  facts  of  the  case.  The  prisoner  was  acquitted.  Crutch- 
ley's  case,  7  C.  and  P.  814  (a)  ;  see  Senior's  case,  post. 

So  where  the  prisoner  was  charged  with  the  murder  of  her  new-born 
child  by  cutting  off  its  head,  Coltman,  J.,  held,  that  in  order  to  justify  a 
conviction  for  murder,  the  jury  must  be  satisfied  that  the  entire  child  was 
actually  born  into  the  world  in  a  living  state,  and  that  the  fact  of  its  having 
breathed  was  not  a  decisive  proof  that  it  *was  born  alive,  as  it  [  *639  ] 
might  have  breathed  and  yet  died  before  birth.  Elizabeth  Sellis's  case^  7 
C  and  P.  860  (6). 

It  is  said  by  Lord  H<Uey  that  if  the  child  be  born  alive  and  afterwards 
dies  in  consequence  of  the  blows  given  to  the  mother,  this  is  not  homi- 
cide. 1  Hale,  P.  C.  433.  And  see  5  Taunt.  21.  But  Lord  Coke,  on 
the  contrary,  says,  that  if  the  child  be  born  alive  and  die  of  the  potion, 
battery,  or  other  cause,  this  is  murder.  3  Inst.  50.  The  latter  is  gene- 
rally regarded  as. the  better  opinion,  and  has  been  followed  by  modern 
text  writers.  Hawk.  P:  C.  b.  1,  c.  31,  s.  16;  4  Bl.  Com.  198;  1 
Rassell,  424.  See  5  C.  and  P.  541  (a)  (c).  And  in  conformity  with 
the  same  opinion  the  following  case  was  decided.  A  person  grossly  ig- 
norant practising  midwifery,  in  attempting  to  deliver  a  woman  as  soon  as 
the  head  of  the  child  became  visible,  broke  and.  compressed  the  skull,  and 
thereby  occasioned  its  death  shortly  after  it  was  born.  Being  indicted  for 
manslaughter,  it  was  objected  that  the  child  was  not  wholly  born  when  the 
injury*  was  received,  but  the  Judge  overruled  the  objection,  and  the  priso- 
ner being  convicted,  the  Judges  held  the  conviction  right.  Senior's  case, 
I  Moody,  C.  C.  346  (d). 

Where  the  indictment  was  for  the  murder  of  ^^  a  certain  female  child 
whose  name  was  to  the  jurors  unknown,"  and  it  appeared  that  the  child 
was  twelve  days  old,  and  that  the  child's  mother  had  said  she  should  like 
to  have  it  called  ^'  Mary  Anne,"  and  on  two  occasions  had  called  it  by 
that  name  ;  the  prisoner  having  been  convicted,  the  judges  held  the  con- 
viction right.  Smith's  case,  6  C.  and  P.  151  (e).  Where  the  deceased 
viras  described  as  '^  George  Lakeman  Clark,"  and  it  was  proved  that  being 
a  bastard  child,  he  bad  been  baptised  '^  George  Lakeman/^  (the  name  of 
his  reputed  father,)  and  there  was  no  evidence  that  he  had  obtained,  or 
was  called  by  the  mother's  name  of  Clarke  the  variance  was  held  fatal. 
Clark's  case,  Russ.  and  Ry.  358  (/).  With  regard  to  what  is  sufficient 
evidence  of  a  child  being  known  by  a  certain  name,  it  was  said  by  Bur» 
rough,  J.,  "  It  is  proved  by  one  of  the  witnesses  that  she  should  have 
known  him  by  that  name.  It  cannot  be  necessary  that  all  the  world 
should  know  him  by  that  name,  because  children  of  so  tender  an  age  are 


(a)  Eng.  Com.  L.  Rep.  xxxii.  749.     ®  Id.  xxxii.  767.    (c)  Id.  xxiv.  447.    (<£)  2  Enff.  C. 
C.  346.    (<)  Eng.  Com.  L.  Rep.  xxv.  327.    (/)  1  Eng.  C.  C.  368. 
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hardly  known  at  all,  and  are  generally  called  by  a  Christian  name  only/' 
Sheen's  case,  2  C.  and  P.  639  (a). 

The  prisoner  was  charged  with  the  murder  of  Eliza  Waters,  and  it  ap- 
peared that  the  deceased  (who  was  about  ten  days  old)  was  her  ill^ti- 
mate  child,  and  the  only  evidence  given  of  the  name  was  by  a  witness, 
who  stated,  '^  the  child  was  called  Eliza.  1  took  it  to  be  baptized,  and 
said  it  was  Eleanor  Waters'  child."  It  being  objected  that  there  was  no 
evidence  of  the  child's  surname  of  Waters,  Lord  Denman^  C.  J.,  reserv- 
ed the  point,  and  the  prisoner  who  had  been  convicted,  was  afterwards 
pardoned.  Ellen  Waters'  case,  7  C.  and  P.  250  (b).  An  illegitimate 
child  six  weeks  old  was  baptized  on  a  Sunday,  and  from  that  day  to  the 
following  Tuesday  was  called  by  its  name  of  baptism  and  its  mother's 
surname.  Erskine,  J.,  (after  consulting  Patteaony  J.,)  held,  that  the  evi- 
dence was  quite  sufficient  to  warrant  the  jury  in  finding  that  the  deceas- 
[  *640  ]  ed  was  properly  *described  by  those  names  in  the  indictment, 
which  was  for  murder.     Mary  Evans'  case,  8  C.  and  P.  765  (c). 

Where  an  indictment  against  a  married  woman  for  the  murder  of  her 
illegitimate  child,  stated,  that  she,  '^  in  and  upon  a  certain  infant  male 
child  of  tonder  age,  to  wit,  of  the  age  of  six  weeks,  and  not  baptized, 
fel^ioMsIy  and  wUfully,''  &c.,  did  make  an  assault,  &c.  It  was  objected, 
that  the  child  being  born  in  wedlock  ought  to  have  been  described  by  the 
surname  of  the  father,  or,  at  least,  to  have  been  described  as  a  certain 
child  to  the  jurors  unknown.  The  point  being  reserved  for  the  conside- 
ration of  the  judges,  they  unanimously  held,  that  the  deceased  was  insuf- 
ficiently described.     Biss's  case,  8  C.  and  P.  773  ((i). 

Where  the  indictment  charged  the  prisoner  with  the  niurder  of  ^^  a  fe- 
male bastard  child,"  it  was  held  that  proof  of  its  being  illegitimate  kj 
upon  the  prosecutor,  but  that  evidence  of  the  prisoner  having  told  a  per« 
son,  that  she  had  only  told  of  her  being  with  child  to  the  father  of  it, 
who  had  lately  got  married,  was  sufficient  evidence  to  support  the  allega- 
tion.    Poulton's  case,  5  C.  and  P.  329  {e). 

In  a  case  of  manslaughter,  it  was  proved  that  the  deceased  was  at  an 
inn  for  three  days,  and  that  the  innkeeper  asked  him  what  his  name  was, 
and  that  while  there  letters  arrived  at  the  inn  directed  in  that  name, 
which  letters  were  delivered  to  the  deceased,  and  received  by  him.  Pat" 
teaon,  J.,  bek),  that  the  innkeeper  might  be  asked  what  name  the  deceas- 
ed gave.     Timmins's  case,  7  C.  and  P.  499  (/). 

Proof  that  the  prisoner  was  the  party  killing.]  When  it  has  been 
clearly  established,  says  Mr.  Starkie,  that  the  crime  of  wilful  murder  has 
been  perpetrated,  the  important  fact,  whether  the  prisoner  was  the  guilty 
agent,  is,  of  course,  for  the  consideration  of  the  jury,  under  all  the  cir- 
cumstances of  the  case.  Circumstantial  evidence  in  this,  as  in  other 
criminal  cases,  relates  principally, — 1st,  To  the  probable  motive  which 
might  have  urged  the  prisoner  to  commit  so  heinous  a  crime  ;  for,  how- 
ever strongly  other  circumstances  may  weigh  against  the  prisoner,  it  is  but 
reasonable,  in  a  case  of  doubt,  to  expect  that  some  motive,  and  that  a 
strong  one,  should  be  assigned  as  his  inducement  to  commit  an  act  from 
which  our  nature  is  abhorrent,  and  the  consequence  of  which  is  usually 


(II)  Eng.  Com.  L.  Rep.  xii.299.    (6)  Id.  xxxxl  503.    (c)  Id.  xxxiv.  625.    (d)  Id.  630. 

(e)  Id.  xxiv.  344.    (/)  Id.  xxxii.  600. 
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80  Fatal  to  the  criminal.  Sdly,  The  means  and  opportunity  which  he  pos* 
sessed  for  the  perpetrating  the  ofTcncc.  Sdly,  His  conduct  in  seek' 
ing  for  opportunities  to  commit  the  offence,  or  in  afterwards  using  means 
and  precautions  to  avert  suspicion  and  inquiry,  and  to  remove  material  evi- 
dence. The  case  cited  by  Lord  Coke  and  Lord  Hale,  and  which  has  al- 
ready been  adverted  to,  is  a  melancholy  instance  to  show  how  cautiously 
proof  arising  by  inference  from  the  conduct  of  the  accused  is  to  be  received, 
where  it  is  not  satisfactorily  proved  by  other  circumstances,  that  a  murder 
has  been  committed ;  and  even  where  satisfactory  proof  has  been  given 
of  the  death,  it  is  still  to  be  recollected  that  a  weak,  inexperienced,  and 
^injudicious  person,  ignorant  of  the  nature  of  evidence,  and  [  *641  ] 
unconscious  that  the  truth  and  sincerity  of  innocence  will  be  his  best  and 
surest  protection,  and  how  greatly  fraud  and  artifice,  when  detected,  may 
operate  to  his  prejudice,  will  often,  in  the  hope  of  present  relief,  have  re- 
course to  deceit  and  misrepresentation.  4thly,  Circumstances  which  are 
peculiar  to  the  nature  of  the  crime,  such  as  the  possession  of  poison,  or 
of  an  instrument  of  violence  corresponding  with  that  which  has  been  us- 
ed to  perpetrate  the  crime,  stains  of  blood  upon  the  dress,  or  other  indi- 
cations of  violence.     2  Stark.  £v.  521,  2d  ed. 

On  a  trial  for  murder,  vi^here  the  case  against  the  prisoner  was  made  up 
entirely  on  circumstances  ;\Aldersony  B.,  told  the  jury,  that  before  they 
could  find  the  prisoner  guilty,  they  must  be  satisfied  "  not  only  that  those 
circumstances  were  consistent  with  his  having  committed  the  act,  but  they 
must  also  be  satisfied  that  the  facts  were  such  as  to  be  inconsistent  with 
any  other  rational  conclusion  than  that  the  prisoner  was  the  guilty  party^ 
Hodge's  case,  2  Lew.  C.  C.  227.    V 

In  order  to  convict  the  prisoner  oi  murder  it  is  not  necessary  to  prove 
that  the  fatal  blow  was  given  by  his  hand  (1).  If  he  was  present,  aiding 
and  abetting  the  fact  committed,  he  is  a  principal  in  the  felony.  The 
presence  need  not  always  be  an  actual  immediate  standing  by,  within  sight 
or  hearing  of  the  fact.  4  Bi.  Com.  34.  Thus,  if  several  persons  set  out 
together,  or  in  small  parties,  upon  one  common  design,  be  it  murder  or 
other  felony,  or  for  any  other  purpose  unlawful  in  itself,  and  each  takes 
the  part  assigned  him,  some  to  commit  the  fact,  others  to  watch  at  proper 
distances  and  stations  to  prevent  a  surprise,  or  to  favor,  if  need  be,  the 
escape  of  those  who  are  more  immediately  engaged,  they  are  all,  if  the 
fact  be  committed,  in  the  eye  of  the  law  present  at  it.  Foster,  350.  But 
in  order  to  render  a  party  principal  in  the  felony,  he  must  be  aiding  or 
abetting  at  the  fact,  or  ready  to  afford  assistance  if  necessary.  Therefore, 
if  A.  happens  to  be  present  at  a  rriurder,  but  takes  no  part  in  it,  nor  en- 
deavors to  prevent  it,  nor  apprehends  the  murderer,  this,  though  highly 
criminal,  will  not  of  itself  render  him  either  principal  or  accessary.  Fos- 
ter, 350.  But  in  case  of  assassination  or  murder  committed  in  private, 
the  circumstances  last  stated  may  be  made  use  of  against  A.,  as  evidence 
of  consent  and  concurrence  on  his  part,  and  in  that  light  should  be  left  to 
the  jury,  if  he  be  put  upon  his  trial.     Foster,  350. 

Where  the  prisoner  is  charged  with  committing  the  act  himself,  and  it 
appears  to  have  been  committed  in  his  presence  by  a  third  person,  the  in- 

>         '  ~  — ———.—— ^ — — 

(1)  If  one  throw  a  bludgeon  to  another  with  intent  to  furnish  that  other  with  a  deadly 
WMpon  lo  aMauIt,  and  the  aflsanlt  is  made  and  murder  comqiitted,  he  who  threw  the  bludgeon 
with  such  intent  is  equally  guilty  with  him  who  struck  the  blbw.  Comm.  v.  Drew  and  al.,  4 
Mass.  391. 
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dictment  is  sastained.  Thus, .  where  the  indictment  charged  -that  the  pria- 
oner  ^'  with  both  her  hands  about  the  -  neck  of  one  M;  D."  suffocated  and  ' 
strangled,  &c.,  and  it  was  doubtful  whether  the. murder  was  not  commit^; 
ted  in  the  prisoner's  presence  by  third  persons,  ParkCj  J.,  in  summing  up, 
said,  *^  If  you  are  satisfied  that  this  child  came  by  her  death  by  suffoca- 
tion or  strangulation,  it  is  not  necessary  that  the  prisoner  should  have  done 
it  with  her  own  hands,  for  if  it  was  done  by  ainy  other  person  in  her  prea* 
f  *642  ]  ence,  she*%eing  privy  to  it,  and  so  near  as  to  be  able  to  assist, 
she  may  be  properly  convicted  on  this  indictment."  Gulkin's  case,  5  C. 
and  p.  121(a).     • 

In  general,. if  a  man  in  the  prosecution  of  ^felonious  intent  kill  anoth- 
er^ it  will  be  rtiurder.  A.  shoots  at  the  poultry  of  B.  and  by  accident  ' 
kills  a  man  ;  if  his  intention  was  to  steal  the  poultry,  which  miist  be  col- 
lected from  circumstances,  it  will  be  murder  by  reason  of  the  felonious  in- 
tent; butif.it.be  done  wantonly  and  without  tJiat  intention,  it  will  b6 
barely  manslaughter.     Foster,  259.- 

Although  where  a  man  goes  out  with  intent  to  commit  a  felony,  and  in 
the  pursuit  of  that  unlawful  purpose  death  ensues,  it  is  murder;  yet  if 
several  go  oujt  with  a  cbmnnon  intent  to  commit  a  felony,  and  death  en- 
sues by  the  act  of  one  of  the  party,  the  rest  will  not  necessarily  be  guilty 
of  murder.  If  three  persons,  says  Parke,  J.,  go  out  to  commit  a  felony,  . 
and  one  of  them,  unknown  to  the  others,  puts  a  pistol  in  his  pocket,  and 
commits  a  felony  of  another  kind,  such  as  murder,  the  two.  who  did  hot 
concur  in  this  second  felony,  will  not  be  guilty  of  it,  notwithstanding  it 
happened  while  they  were  engaged  with  hinfi  in  the  felonious  act  for  which 
they  went  out.    Duffey's  case,  1  Lewin,  C.  C.194. 

Three  soldiers  went  together  to  rob  an  orchard  ;  two  got  Upon  a  pear- 
tree,  and  the  third  stood  at  the  gate  with'  a  drawn  sword  in  his  hand. 
The  owner's  son  coming  by,  collared  the  man  at  the  gate,  and  asked  him  [ 

what  business  he  had  there  ;  whereupon  ihe  soldier  stabbed  him.  It  was 
ruled  by  HoU,  C.  J.,  to  be  murder  in  .him,  but  that  those  in  the  tree  were 
innocent.  They  came  to  commit  an  incofisiderable  trespass,  and  the  man 
was  killed  on  a  sudden  affray  without  their  knowledge.  It  would,,  said. 
Holt,  have  been  otherwise  if  they  had  come  thither  with  a  general  resolu- 
tion against  all  opposers.  This  circumstance,  observes  Mr.  Justice  Foe- 
ter,  would  have  shown  that  the  murder  was  committed  in  prosecution  of 
their  original  purpose.  But  that  not  appearing  to  have  been  the  case, 
those  in  the  tree  were  to  be  considered  as  mere  trespassers.  Their  of- 
fence could  not  be  connected  with  that  of  hitn  who  committed  the  murder. 
Foster,  363. 

The  following  is  a  leading  case  oh  this  subject.  A  great  number  of 
persons  assembled  at  a  house  called  Sissinghurst,  in  Kent,  and  committed 
a  great  riot  and  battery  upon  the  possessors  of  a  wood  adjacent.  One  of 
their  names,  vi2.  A.,  was  known,  but  the  rest  were  not  known,  and  a 
warrant  was  obtained  from  a  justice  of  the  peace,  to  apprehend  the  said  A. 
and  divers  persons  unknown,  who  were  all  together  in  Sissinghurst-housd. 
The  constable,  with  sixteen  or  twenty  other  persons,  his  assistants,  went 
with  the  warrant  to  the  house,  demanded  entrance,  and  acquainted  some  of 
the  persons  within  that  he  was  a  constable,  and  came  with  a  justice's  war- 
ranty  demanding  A.  and  the  rest  of  the  offenders  who  were  in  the  house. 


(a)  £ng.  Com.  L.  Rep.  zxiv.  238. 
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One  of  the  peiwns  from  within  coming  out,  read  the  warrant,  but  -de* 
nied  admission  to  the  constable,  or  to  deliver  A.  or  any  of  th^  malefac- 
tors, but  going  in,  commanded-  the  rest  of  the  company  to  stand  to  their 
staves.  The  constable  and  his  assistants,  fearing  mischief,  *went  [  *643  ] 
away,  and  being  about  five  roods  from  the  door,  seyeml  persons,  about  fif- 
teen in  number,  issued  out,  and  pursued  the  constable  and  his  assistants. 
The  constable,  commanded  the  peace,  but  they  fell  on  his  company,  kill- 
ing one  and  wounding  others,  and  they  then,  retired  into  the  hoUse  to  their 
companions,  of  whom  A.  and  one  6.,  who  read  the  warrant,  were  two. 
For  this  A.  and  G.,  with  those  who  had  issued  from  the  house,  and  others, 
were  indicted  for  murder,  and  these  points  were  resolved  by  the  Court  of 
K.  B.  1,  That  although  the  indictment  was  that  B.  gave  the  stroke,  and 
the  rest  were  present  aiding  and  assisting,  and  though  in  truth  C.  gave  the 
stroke,  or  it  did  not  appear  upon  the  evidence  which  of  them  gave  it,  but 
only  that  it  was  given  by  one  of  the  rioters,  yet  that  such  evidence  was 
sufficient  to  maintain  the  indictment,  for  in  law  it  was  the  stroke  of  all  the 
party,  according  to  the  resolution  in  Macally's  case,  (9  Co.  67,  b.)  2,  That 
in  this  case  all  that  were  present  and  assisting*  to  the  rioters,  were  guilty 
of  the  death  of  the  party  slain,  though  they  did  not  all  actually  strike  him 
or  any  of  the  constable's  company.  3,  That  those  within  the  housoj  i( 
they  abetted  or  counsielled  the  riot,  were  in  law  present,  aiding  and  assist- 
ing, and  principals,  as  well  as  those  that  issued  out  and  actually  committed 
thi  assault,  for  it  was  but  within  five  roods  of  the  house  and  in  view  of  it, 
and  all  done  as  it  were  at  the  same  instant;  4,  That  there  was  suflicient 
notice  that  it  was  the  constable,  before  the  man  was  killed ;  because  he 
was  the  constable,  of  the  village ;  and  because  he  notified  his  business  at 
the  door  before  the  assault ;  and  because,  after  his  retreat,  and  before  the 
roan  was  slain,  he  commanded  the  peace.  5*,  It  was  resolved  that  the  kill- 
ing the  assistant  of  the  constable  was  murder  as  well  as  the  constable  him- 
self. .6,  That  those  who  came  to  the  assistance  of  the  constable,  though 
not  specially  called  thereto,  were  under  the  same  protection  as  if  they  had 
been  called  to  his  assistance  by  nanie.  *  7,  That  though  the  constable  re- 
tired with  his  company  upon  the  non-delivery  up  of  A.,  yet  the  killing  of 
the  assistant  in  that  retreat  was  murder;  because  the  retreat  was  one  con- 
.  tinned  act  in  pursuance  of  his  office,  beitig  necessary  when  he  could  not 
attain  the  object  of  his  warrant ;  but  principally  because  the  constable,  in 
the  beginning  of  the  assault,  and  before  the  man  was  struck,  commanded 
the  peace.  In  the  conclusion  the  jury  found  nine  of  the  prisoners  guilty, 
and  acquitted  those  within,  not  because  they  were  absent,  but  because 
there  was  do  clear  evidence  that  they  consented  to  the  assault,  as  the  jury 
thought.     Sissinghurst-house  case,  1  Hale,  P.  C.  461. 

Although  the  criminal  intent  of  a  single  person,  who,  without  the 
knowledge  .or  assent  of  his  companions,  is  guilty  of  homicide,  will  not  in- 
volve them  in  his  guilt,  yet  it  is  otherwise  where  all  the  party  proceed 
with  an  intention  to  commit  an  unlawful  act,  and  with  a  resolution  at  the 
,8ame  time  to  overcome  all  opposition  by  force ;  for  if  in  pursuance  of  such 
resolution,  one  of  the  party  be  guilty  of  homicide,  his  companions  will  be 
liable  to  the  penalty  which  he  has  incurred.  Foster,  353 ;  Hawk.  P.  C. 
b.  2,  c,  29,  s.  8. 

*A  person  of  the  name  of  John  Thom,  who  called  himself  Sir  [  *644  ] 
William  Courtenay^  and  who  was  insane,  collected  a  number  of  persons 
together,  having  a  common  purpose  of  resisting  the  lawfully  constituted 
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authorities,  Thooi  having  declared  that  he  would  cut  down  any  constables 
who  came  against  him.  Thom  in  the  presence  of  the  two  prisoners  after- 
wards shot  an  assistant  of  a  constable  who  came  to  apprehend  Thorn,  un- 
der a  warrant.  It  was  held  by  Lord  Denmany  C.  J.,  that  the  prisoners 
were  guilty  of  murder  as  principals  in  the  first  degree,  and  that  any  appre- 
hension that  they  had  of  personal  danger  to  themselves  from  Thom,  was 
DO  ground  of  defence  for  continuing  with  him  after  he  had  so  declared  his 
purpose  ;  and  also  that  it  was  no  ground  of  defence,  that  Thom  and  his 
party  had  no  distinct  or  particular  object  in  view  when  they  assembled  to- 
gether and  armed  themselves.  Tyler's  case,  8  C.  and  P.  616  (a).  The 
apprehension  of  personal  danger  does  not  furnish  any  excuse  for  assisting 
in  doing  any  act  which  is  illegal.     Ibid.     See  this  case  on  another  point. 

Proof  of  the  means  of  kUling.]  The  killing  may  be  by  any  of  the 
thousand  forms  of  death  by  which  life  may  be  overcome.  4  Bl.  Com.  196. 
But  there  must  be  a  corporal  injury  inflicted,  and  therefore  if  a  man  by 
working  upon  the  fancy  of  another,  or  by  unkind  usage,  puts  another  into 
such  a  passion  of  grief  or  fear,  as  that  he  either  dies  suddenly  or  contracts 
some  disease,  in  consequence  of  which  he  dies,  this  is  no  felony,  because 
no  external  act  of  violence  was  offered  of  which  the  law  can  take  notice. 
1  Hale,  P.  C.  429.  Some  mod^  of  killing  are  enumerated  by  Lord  Hale: 
1,  By  exposing  a  sick  or  weak  person  to  the  cold.  2,  By  laying  an  impo- 
tent person  abroad  so  that  he  may  be  exposed  to  and  receive  mortal  harm. 
3,  By  imprisoning  a  man  so  strictly  that  he  dies.  4,  By  starving  or  fam- 
ine. 5,  By  wounding,  or  blows.  6,  By  poisoning.  7,  By  laying  noxious 
and  noisome  filth  at  a  man's  door  to  poison  him.     1  Hale,  P.  C.  43  L 

Forcing  a  person  to  do  an  act  which  is  likely  to  produce  and  does  pro- 
duce death,  is  murder ;  and  threats  may  constitute  such  force.  The  in- 
dictment charged,  first,  that  the  prisoner  killed  his  wife  by  beating ;  se- 
condly, by  throwing  her  out  of  the  window,  and  thirdly  and  fourthly,  that 
be  threatened  to  throw  her  out  of  the  window  and  to  murder  her,  and  that 
by  such  threats  and  violence  she  was  so  terrified  that,  through  fear  of  his 
putting  his  threats  into  execution,  she  threw  herself  out  of  the  window, 
and  of  the  beating  and  bruises  received  by  the  fall,  died.  There  was 
strong  evidence  that  the  death  of  the  wife  was  occasioned  by  the  blows 
she  received  before  her  fall,  but  Heath,  J.,  Gibbs,  J.,  and  Bayley,  J., 
were  of  opinion,  that  if  her  death  was  occasioned  partly  by  blows  and 
partly  by  the  fall,  yet  if  she  was  constrained  by  her  husband's  threats  of 
further  violence,  and  from  a  well-grounded  apprehension  of  his  doing  such 
further  violence  as  would  endanger  her  life>  he  was  answerable  for  the 
consequences  of  the  fall,  as  much  as  if  he  had  thrown  her  out  of  the  win- 
[  •646  J  dow  himself.  The  prisoner,  however,  was  acquitted,  the  jury  ♦be- 
ing of  opinion  that  the  deceased  threw  herself  out  of  the  window  from  her 
own  intemperance,  and  not  under  the  influence  of  the  threats.  Evans's 
case,  I  Russell,  425. 

If  a  man  has  a  beast  which  is  used  to  do  mischief,  and  he  knowing 
this,  purposely  turns  it  loose,  though  barely  to  frighten  people,  and  make 
what  is  called  sport,  and  death  ensues,  it  is  as  much  murder  as  if  he  had 
incUed  a  bear  or  a  dog  to  worry  the  party ;  and  if,  knowing  its  propensity, 

(a)  Eng.  Com.  L.  Rep.  xzziv.  (>i>3. 
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he  sufibrs  it  to  go  abroad,  and  it  kills  a  man,  even  this  is  nrnnsbughter  in 
the  owner.     4  Bl.  Com.  197 ;  Palmer,  545;  1  Hale,  P.  C.  431. 

In  proving  murder  by  poison,  the  evidence  of  medical  men  is  frequent- 
ly required,  and  in  appl)ring  that  evidence  to  the  facts  of  the  case,  it  is 
not  unusual  for  difficulties  to  occur.  Upon  this  subject  the  following 
observations  are  well  deserving  of  attention.  In  general  it  may  be  taken 
that  where  the  testimonies  of  professional  men  are  affirmative,  they  may 
be  safely  credited ;  but  where  negative,  they  do  not  appear  to  amount  to 
a  disproof  of  a  charge  otherwise  established  by  strong,  various,  and  iode- 
pendent  evidence.  Thus  on  the  view  of  a  body  after  death,  on  suspkion 
of  poison,  a  physician  may  see  cause  for  not  positively  pronouncing  thait 
the  party  died  by  poison  ;  yet  if  the  party  charged  be  interested  in  the 
death,  if  he  appears  to  have  made  preparations  of  poisons  without  any 
probable  just  motive,  and  this  secretly ;  if  it  be  in  evidence  that  he  has 
in  other  instances  brought  the  life  of  the  deceased  into  hazard  ;  if  he  has 
discovered  an  expectation  of  the  fatal  event;  if  that  event  has  taken 
place  suddenly  and  without  previous  circumstances  of  ill  health ;  if  he 
has  endeavored  to  stilSe  the  inquiry  by  prematurely  burying  the  body,  and 
afterwards,  on  inspection,  signs  agreeing  with  poison  are  observed,  thoogh 
such  as  medical  men  will  not  positively  affirm  could  not  be  owing  to  an]^ 
other  cause,  the  accumulative  strength  of  circumstantial  evidence  may  be 
such  as  to  warrant  a  conviction,  since  more  cannot  be  required  than  that 
the  charge  should  be  rendered  highly  credible  from  a  variety  (ff  detached 
points  of  proof,  and  that  supposing  poison  to  have  been  employed,  strongs 
er  demonstrations  could  not  reasonably  have  been  expected,  under  all  the 
circumstances,  to  have  been  produced.    Loflft,  in  I  Gilb.  £v.  302. 

With  regard  to  the  law  of  principal  and  accessary,  there  is  a  distinc- 
tion between  the  case  of  murder  by  poison  and  other  modes  of  killing. 
In  general,  in  order  to  render  a  party  guilty  as  principal,  it  is  necessary 
either  that  he  should  with  his  own  hand  have  committed  the  offence ;  or 
that  he  should  have  been  present  aiding  and  abetting  ;  but  in  the  case<  of 
killing  by  poison  it  is  otherwise.-  If  A.  with  an  intention  to  destroy  B., 
lays  poison  in  his  way,  and  B.  takes  it  and  dies.  A.,  though  absent  when 
the  poison  is  taken,  is  a  principal.  So  if  A.  had  prepared  the  poison  and 
delivered  it  to  D.  to  be  administered  to  B.  as  a  medicine,  and  D.  in  the 
absence  of  A.  accordingly  administered  it,  noi  knowing  thai  iiioas  pet- 
son,  and  B.  had  died  of  it,  A.  would  have  been  guilty  of  murder  as  prin- 
cipal. For  D.  being  innocent,  A.  must  have  gone  unpunished,  unless  be 
could  be  considered  as  principal.  But  if  D.  had  known  of  the  poison 
♦as  well  as  A.  did,  he  would  have  been  a  principal  in  the  mur-  [  *646  J 
der,  and  A.  would  have  been  an  accessary  before  the  fact.  Foster,  349 ; 
Kel.  52 ;  1  Russell,  23. 

Whether  or  not  the  giving  false  evidence  against  another  upon  a  capital 
charge,  with  intent  to  take  away  his  life,  (the  party  being  executed  upon 
such  evidence)  will  amount  to  murder,  appears  to  be  a  doubtful  point* 
There  are  not  wanting  old  authorities  to  prove  that  such  an  offence 
amounts  to  wilful  murder.  Mirror,  c.  1,  s.  9;  Brit  c.  52;  Bract.  1.  3^  c. 
4  ;  see  also  Hawk.  P.  C.  b.  1,  c.  31,  s.  7.  But  Lord  Coke  says,  "  it  is 
not  holden  for  murder  at  this  day."  3  Inst.  43.  The  point  arose  in 
McDaniePs  case,  where  the  prisoners  were  indicted  for  wilful  murder,  and 
a  special  verdict  was  founds  in  order  that  the  point  of  law  might  be  n|ore 
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fully  considered.  But  the  Attorney-general  declining  to  argue  the.  poiat 
of  law,  the  prisoners  were  diseharged.  Foster,  131.  The  opinion  of 
Sir  Michael  Foster,  who  has  reported  the  case,  is  against  the  holding  the 
offence  to  be  murder,  though  he  admits  that  there  are  strong  passages  in 
the  ancient  writers  which  countenance  .  such  a  prosecution.  The  prac- 
tice of  many  ages,  however,  he  observes,  by  no-means  countenances  those 
opinions,  and  he  alludes  to  the  prosecutions  against  Titus  Oates,  as  show- 
ing that  at  that  day  the  offence  could  not  have  been  considered  as  amount- 
ing to  murder,  otherwise  Oates  would  undoubtedly  have  been  so  charged. 
Foster,  138.  Sir  fV.  Blackstone  states,  on  the  contrary,  that  though  the 
Attorney-general  declined  in  McDaniel's  case,  to  argue  the  point  of  bw, 
yet  he  has  good  grounds  to  believe  it  was  not  from  any  apprehension  of 
his  that  the  point  was  not  maintainable,  but  from  other  prudential  reasons, 
and  that  nothing,  therefore,  should  be  concluded  from  the  waving  of  that 
prosecution.  4  Bl.  Com.  196.  (n.)  And  it  is  asserted  by  Mr.  East,  tliat 
be  has  beard  Lord  Mansfield  say  that  the  opinions  of  several  of  the  judges 
at  the  time,  and  his  own,  were  strongly  in  support  of  the  indictment. 
1  £ast,  P.  C.  333.  (n.)  Sir.^.  Blackstone  has  not  given  any  positive 
opinion  against  such  an  indictment,  merely  observing  that  the  modern  law 
(to  avoid  the  danger  of  deterring  witnesses  from  giving  evidence  upon 
capital  prosecutions,  if  it  must  be  at  the  risk  of  their  lives)  has  not  yet 
punished  the  offence  as  murder.     4  Bl.  Com.  197. 

Doubts  occasionally  arise  in  cases  of  murder,  whether  the  death  has 
been  occasioned  by  the  wound  or  by  the  unskillful  and  improper  treatment 
of  that  wound.  The  law  on  this  point  is  laid  down  at  some  length  by 
Lord  Hale.  If,  he  says,  a  man  give  another  a  stroke,  which,  it  may  be  is 
not  in  itself  so  mortal,  but  that  with  good  care  he  might  be  cured,  yet  if 
he  dies  within  the  year  and  day,  it  is  a  homicide  or  murder,  as  the  case 
is,  and  so  it  has  been  always  ruled.  But  if  the  wound  be  not  mortal,  but 
with  ill  applications  by  the  party  or  those-  about  him,  of  unwholesome 
salves  or  medicines,  the  party  dies,  if  it  clearly  appear  that  the  medicine 
and  not  the  wound  was  the  cause  of  the  death,  it  seems  it  is  not  homicide, 
but  then  it  must  clearly  and  certainly  appear  to  be  so.  But  if  a  man  re- 
ceive a  wound  which  is  not  in  itself  mortal,  but  for  want  of  helpful  appli- 
[  *647  ]  cations,  or  neglect,  *it  turn  to  a  gangrene  or  a  fever,  and  the  gan- 
grene or  fever  be  the  immediate  cause  of  the  death,. yet  this  is  murder  or 
manslaughter  in  him  that  gave  the  stroke  or  wound ;  for  that  wound, 
though  it  was  not  the  immediate  cause  of  the  death,  yet  if  it  were  the  me- 
diate cause,  and  the  fever  or  gangrene  the  immediate  cause,  the  wound 
was  the  cause  of  the  gangrene  or  fever,  and  so  consequejitly  causa  cati- 
saii{\).  1  Hale,  P.  C.  428.  Neglect  or  disorder  in  the  person  whore^ 
ceives-  the  wound  will  not  excuse  the  person  who  gave  it.  Thus  it  was 
resolved,  that  if  one  gives  wounds  to  another  who  neglects  the  cure  of 
them,  and  is  disorderly.  And  does  not  keep  that  rule  which  a  wounded 
person  should  do,  if  he  die,  it  is  murder  or  manslaughter,  according  to  the 
circumstances  of  the  case,  because,  if  the  wounds  had  not  been  given,  the 
man  had  not  died.     Rews'  case,  Kel.  26. 

Whether  the  infliction  of  a  blow  which,  had  the  party  upon  whom  it 
was  inflicted  been  sober,  would  not  have  produced  death,  will,  when  in- 
flicted upon  a  person  intoxicated  and  producing  death,  be  deemed  murde^ 

(1)  CommoowMlth  v.  Green,  1  Aihmead,  989. 
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or  manslaughter,  may  admit  of  much  question.  The  point  arose  in  the 
following  case  : — Upon  an  indictment  for  manslaughter,  it  appeared  that 
the  prisoner  and  the  deceased  had  been  fighting,  and  the  deceased  was 
killed.  A  surgeon  stated  that  a  blow  on  the  stomach  in  the  state  in  which 
the  deceased  was,  arising  from  passion  and  intoxication,  was  calculated 
to  occasion  death,  but  not  so  if  the  party  had  been  sober.  HuUock,  B., 
directed  an  acquittal,  observing,  that  where  the  death  was  occasioned 
partly  by  a  blow  and  partly  by  a  predisposing  circumstance,  it  was  impos- 
sible to  apportion  the  operations  of  the  several  causes,  and  to  say  with 
certainty  that  the  death  was  immediately  occasioned  by  any  one  of  them 
in  particular.  His  lordship  cited  from  his  notes  the  following  case 
(Brown's  case,  April  1824)  :  Indictment  charging  with  killing  by  striking. 
The  jury  found  that  the  death  was  occasioned  by  over-exertion  in  the  fight. 
The  judges  held  that  the  prisoner  was  entitled  to  an  acquittal.  Johnson's 
case,  1  Lewin,  C.  C.  164.  It  may  be  doubted  how  far  the  ruling  of  the 
learned  judge  in  this  case  was  correct,  for  if  by  the  act  of  the  prisoner 
the  death  of  the  party  was  accelerated,  it  seems  that  the  prisoner  would 
be  guilty  of  the  felony.  See  Martin's  case,  5C.  and  P.  130  (a),  po8ty  p. 
649.  And  although  a  state  of  intoxication  might  render  the  party  more 
liable  to  suffer  injury  from  the  blows,  yet  it  is  difficult  to  say  that  the  in- 
toxication was  the  cause  of  his  death,  any  more  than  the  infirmity  of  age 
or  sickness,  which  could  not,  it  is  quite  clear,  be  so  esteemed. 

Very  few  decisions  are  to  be  found  in  our  own  books  on  this  subject, 
and  it  may,  therefore,  be  allowable  to  illustrate  it  by  a  reference  to  a  few 
cases  in  the  Scoth  law,  which  is  in  principle  the  same  as  our  own  on  this 
point,  and  to  the  text  writers  on  the  criminal  law  of  that  country.  It  is 
clear,  says  Mr.  Alison,  that  if  the  death  be  owing  not  to  the  effects  of  the 
wound,  but  to  a  supervening  accident  or  misfortune,  though  induced  by 
the  first  violence,  the  prisoner  cannot  be  convicted  of  homicide.  Thus, 
if  a  person  be  wounded,  no  matter  how  severely,  yet  if  he  recover  and 
engage  in  his  ordinary  ^occupations,  and  bear  about  with  him  no  [  *648  ] 
apparent  seeds  of  his  malady,  the  assailant  cannot  afterwards  be  involved 
in  the  consequences  of  his  death,  even  though  it  was  connected  with  the 
previous  violence.  So  it  was  found  in  the  case  of  Patrick  Kinninmonth, 
Nov.  2,  1697.  Alison's  Prin.  Crim.  Law  of  Scot.  146  ;  1  Hume,  181. 
So  if  a  person  be  wounded,  but  recovers  after  a  long  confinement,  which 
induces  a  consumption  which  ultimately  proves  fatal,  still  the  death  is 
here  so  remotely  connected  with  the  original  violence  that  human  tribu- 
nals cannot  consider  the  one  as  the  cause  of  the  other.  lb.  Burnett, 
550. 

If,  says  Mr.  Alison,  the  death  be  owing  not  to  the  natural  and  accus« 
tomed  consequences  of  the  injury,  but  to  remote  and  improbable  accidents 
which  have  since  intervened,  the  prisoner  must  be  acquitted.  Alison's 
Prin.  Crim.  Law  of  Scot.  147.  The  prisoner  was  gamekeeper  to 
Lord  Blantyre,  and  in  the  course  of  a  scuffle  with  a  poacher,  the  latter 
discharged  his  piece,  which  lodged  its  contents  in  his  thigh.  He  was 
carried  to  the  Glasgow  infirmary,  where  erysipelas  at  the  time  was  ex- 
tremely prevalent,  and  having  been  unfortunately  put  into  a  bed  former- 
ly occupied  by  a  patient  with  that  disorder,  he  took  it,  and  died  in  conse- 
quence.   Till  this  supervened  the  wound  boce  no  peculiarly  dangerous 

(«)  Eag.  Com.  L.  R«p.  zxiv.  Slii.     . 
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gymploins.  The  poblic*  prosecator  strongly  contended  that^f  tte.  omo 
had  not  been  fired  at,  he  never  would  have  been  exposed  to  the  conta- 
gion of  the  erysipelas,  and  therefore  his  death  was  by  a  circuitous,  but 
legitimate  consequence,  owing  to  the  wound ;  but  this  was  deemed  too 
remote  a  conclusion,  and  the  prisoner,  under  the  direction  of  Lords  Jus- 
tices Clerky  Boyle,  and  Succothy  was  acquitted.  Campbell's  case,  Ibid. 
In  like  manner  where  the  prisoner  had  thrown  a  quantity  of  sulphuric 
acid  ip  the  face  of  the  deceased,  and  produced  such  inflammation  in  the 
eyes,  that  bleeding  was  deemed  necessary,  and  the  orifice  made  by  the 
surgeon  inflamed,  and  of  this  the  party  died,  but  not  of  the  injury  in  the 
face,  the  court  held  this  second  injury,  produced  by  a  difierenl  hand,  not 
so  connected  with  the  original  violence  as  to  support  the  charge  of.  mur- 
der, and  the  prisoner  was  convicted  of  assault  only.  Macmillan's  case, 
lb. 

If  the  death  be  truly  owing  to  the  wound,  it  signifies  not  that  under 
more  favorable  circumstances,  and  wiih  more  skiUful  treatment,  the  fiaital 
result  might  have  been  averted.  1  Burnett,  551 ;  Alison,  149.  Thus,  if 
an  assault  be  made  which  opens  an  artery,  it  will  be  no  defence  to  plead 
that  by  the  assistance  of  a  surgeon  the  wound  might  have  been  staunched 
and  life  preserved.  1  Hume,  184  ;  Alison,  149.  The  prisoner  Was  one  of 
a  party  of  sniugglers  who  had  fired  at  an  ofiicer  of  excise^  The  wounded 
man  was  carried  to  the  nearest  vrllage,  where  he  was  attended  by  a -sur- 
geon of  the  country,  who  was  not  deficient  in  attention,  but,  fever  ensu- 
ing, the  party  died  at  the  end  of  three  weeks.  It  was  objected  that  by 
skillful  treatment,  the  man  might  have  recovered,  but  the  court  said  that 
it  was  for  the  prisoner  to  prove,  if  he  could,  that  death  ensued  ex  i/udo 
regimine.  Edgar's  case,  Alison,  149.  The  true  distinction  in  all  sucfa 
[  *649  ]  cases  is,  that  if  the  death  was  evidently  ^occasioned  by  grossly 
erroneous  medical  treatment,  the  original  author  will  not  be  answerable  ; 
but  if  it  was  occasioned  from  want  merely  of  the  higher  skill  which  can 
only  be  commanded  in  great  towns,  he  will,  because  he  has  wilfuUy  ex- 
posed the  deceased  to  a  risk  from. which  practically  he  had  no  means  of 
escaping.  Accordingly,  where. the  prisoner  was  indicted  for  the  culpable 
homicide  of  a  boy  in  a  manufactory,  by  striking  him  on  the  shoulder  which 
dislocated  his  arm,  it  appearing  that  the  arm  had  been  worked  upon  two 
days  after  the  blow  by  an  ignorant  bone-setter,  whose  operations  did  more 
harm  than  good,  and  that  in  consequence  of  the  inflammation  thus  occa- 
sioned, acting  upon  a  sickly  and  scrofulous  habit  of  body,  a  white  swell- 
ing ensued  which  proved  .fatal,  the  jury  under  the  direction  of  hord 
Meadowbdnk,  acquitted  the  prisoner.     Macewan's  case,  lb. 

Though  death  do  not  ensue  for  weeks  or  months  after  the  injury  was 
received,  yet  if  the  wound  be  severe,  and  keep  in  a  regular  prc^ression 
from  bad  to  worse,  so  that  the  patient  continually  languishes  and  is  con- 
sumed by  it,  as  by  a  disease,  this  in  reason  and  law  is  the  same  as  if  he 
had  -died  on  the  spot.  1  Hume,  185 ;  Alison's  Princ.  Cr.  Law  of  Scot. 
151.  Thus,  where  the  deceased,  a  post-boy,  was  robbed,  cut,  and  left  on 
the  ground  all  night,  and  death  ensued  at  the  end  of  two  months,  and  it 
was  proved  by  the  medical  evidence  that  the- wound,  with  the  cold  which 
the  deceased  got  by  lying  out  all  night,  and  the  great  loss*  of  blood  which 
followed  on  it  were  the  cause  of  his  death,  the  prisoner  was  convicted  of 
the  murder  as  well  as  the  robbery.  Caldwall's  ease,  Barnctt,  552  (a.) ; 
Alison  Princ.  151. 
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HowBVer  feeble  the  condition  of  the  deceased  ihay  have  been,  and 
however  short  his  tenure  of.  life,  it  is  equally  murder  as  if  the  person 
killed  had  been  in  the  prime  of  youth  and  vigor.  .  Accordingly,  where  it 
appeared  that  the  deceased,  a  sick  and  infirm  old  man,  was  violently 
beaten  with  a  pair  of  tongs,  of  which  -  in  a  few  hours  he  died,  and  it  was 
urged  that  his  death- was  rather  owing  to  his  previous  infirm  condition 
than  to  the  assault,  it  was  held  to  be  murder.  Ramsay's  case,  1  Hume, 
183  ;  AUson'a  Princ.  Cr.  Law  of  Scot.  140- 

The  same  point  lately  arose  in  a  case  in  this  country.  Upon  a  trial 
for  manslaughter  it  appeared  •  that  the  deceased,  at  the  time  of  the  blow 
given,  was  In  an  infirm  state  of  health,  and  this  circumstance  was  observed 
upon  on  behalf  .of  the  prisoner,  but  Parkey  J;,  in  addressing  the  jury, 
remarked :  ^'  It  is  said  that  the  deceased  was  in  a  bad  state  of  health,  but 
that  is  perfectly  immaterial,  as,  if  the  prisoner  was  b6  unfortunate  as  to 
accelerate  her  death,  he  must  answer  for  it,"  Martin's  case,  5  C.  &  P. 
130(a). 

Proof  of  the  means  of  killing — viariance  in  etaien/lent.]  Where  a 
man  is  indicted  for  one.  species  of  killing,  as  by  poison,  he  cannot  be  con- 
victed by  evidence  of  a  totally  different  species  of  death,  as  by  shooting, 
starving,  or  strangling.  But  if  the  means  of  death  proved  agree  in  sub- 
stance with  those,  chaiged,  it  is  sufficient.  Thus,  *  where,  the  [  *650  ] 
.death  is  occasioned  by  any  weapon,  the  nature  and  description  of  that 
weapon  ought  to  be  stated ;  yet  if  it  appeal:  that  the  party  was  killed  by 
a  diflferent  weapon  it  maintains  the  indictment,  as  if  a  wound  or  bruise 
be  alleged  to  be  given  with  a  sword,  and  it  proves  to  be  with  a  staffer 
axe,  this  difference  is  immaterial.  1  East,  P.  C.  341 ;  2  Hale,  P..  C.  185. 
So  if  the  death  be  bid  to  be  by  one  kind  of  poisoning  and  it  turns  out  to 
be  by  another.  .  lb.  Where  the  prisoner  was  charged*  with  assaulting 
the  prosecutor  with  a  certain  offensive  weapon  commoliJy  called  a  "  wood- 
en staff,"  with  a  felonious  design  to  rob  him,  and  it  was  proved  ta  be  with 
a  stone,  the  judges,  on  a  conference,  held  this  was  sufficient,  for  the 
weapons  produce  the  same  sort  of  mischief,  vix.y  by  blows  and  bruises^ 
and  this,  they  said,  would  be. sufficient  even  on  an. indictment  for  murder.^ 
Sharwin's  case,  1  East,  P.  C.  341. 

So  where  the  indictment  (for  manslaughter)  charged  the  wound  to 
have  been  indicted  by  a  blow  with  a  hammer,  but  there  was  no  direct 
evidence  that  the>  blow  had  been  so  inflicted,  and  a  medical  man  stated 
that  the  injury  might  have  arisen  either  from  a  blow  with  a  hammer,  or 
by  the  xleceased  falling  agfunist  the  key  or  IocIl  of  a  door,  Parke,  J.,  said 
in  summing  up  ^'the  kind  of  instrument  is  immaterial,  if  you  think  the 
injury  was  occasioned  by  a  blow  given  with,  a  hammer,  or  with  any  other 
hard  substance  held  in  the  hand,  the  indictment  will  be  .  sufficiently 
proved."     Martin's  case,  5  C«  and  P.  128  (6). 

Where  the  indictment  chaiged  that  the  murder  had  been  committed 
by  cutting  '^  the  throat"  of  the  deceased,  it  was  ruled  that  the  throat 
meant  what  in  common  parlance  was  so  called,  and  that  the  allegation 
was  proved  by  showing  that  the  jugular  vein  was  divided,  although  the 
carotid  artery  was  not  cut,  and  although  the  surgeon  stated  that  what  he 
should  call  the  throat  was  not  cut.     Edwards'  cas^  6  C.  and  P.  401  (c). 

(a)  £ng.  Com.  L.Rep.  zziv. 242.    (b)  Id.    (c)  Id. zzv. 458. 
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The  indictment  charged  the  prisoner  with  the  murder  of  her  female  bas' 
tard  child,  and  stated  that  she,  '^  with  a  certain  sharp  instrument,  to  the 
jurors  aforesaid  unknown,  the  throat  of  the  said  female  child  did  strike 
and  cut."  Two  surgeons  proved  that  there  was  a  wound  on  the  throat 
of  the  child,  and  one  said  "  it  was  partly  torn  and  partly  cut ;  it  was  done 
by  an  instrument  not  sharp."  On  its  being  objected  that  the  indictment 
ought  to  have  stated  that  the  instrument  was  a  knife,  or  the  like,  and 
that  merely  calling  it  a  sharp  instrument  was  not  sufficient,  and  also  that 
the  description  of  the  instrument  given  in  the  indictment  was  disproved 
by  the  evidence,  Parke,  B.,  said,  "  a  certain  sharp  instrument"  is  quite 
certain  enough,  and  I  do  not  think  the  degree  of  sharpness  is^at  all  mate- 
rial." Grounsell's  case,  7  C.  and  P.  783  (a).  Where  the  prisoner  was 
charged  '^  that  with  both  her  hands  the  neck  and  throat  of  the  said  M. 
D.,  she  did  feloniously,  &c.,  grasp,  squeeze,  and  press,  and  by  the  grasp- 
ing, &c.,  did  suffocate  and  strangle,"  and  it  appeared  that  the  death  was 
caused  by  a  hand  being  held  over  the  mouth  of  the  deceased,  it  was  ruled 
that  the  indictment  was  supported,  the  death  being  proved  to  have  been 
occasioned  by  suffocation.  Culkins'  case,  5  C.  and  P.  121  (6). 
[^65]  ]  ^'Thc  second  count  of  the  indictment  charged  the  death  of  a 
child  to  have  been  by  suffocation,  by  the  prisoner  having  placed  her  hand 
on  the  mouth  of  the  deceased.  Evidence  was  given  that  the  child  had 
died  from .  suffocation  and  pressure,  and  also  to  show  that  the  deceased 
must  have  been  killed  by  the  prisoner.  It  was  objected  that  there  was  no 
.  evidence  of  any  hand  being  placed  on  the  mouth  of  the  deceased,  and  that 
there  was  no  charge  of  death  by  pressure ;  but  Lord  Dentnafij  C.  J.,  was 
of  opinion,  if  the  jury  should  think  that  any  violent  means  were  used  to 
stop  respiration,  and  that  the  death  was  thus  caused,  that  the  second  count 
was  proved.     Ellen  Waters's  case,  7  C.  and  P.  250  (c). 

The  indictment  stated  that  the  prisoner  with  a  certain  piece  of  brick 
struck  and  beat  the  deceased,  thereby  giving  him  with  the  piece  of  brick 
aforesaid,  one  mortal  wound,  &c.  It  appeared  that  the  prisoner  struck, 
not  with  the  piece  of  brick,  but  with  his  fist,  and  .that  the  deceased  fell 
from  the  blow  upon  the  piece  of  brick,  and  that  the  fall  upon  the  hnck 
was  the  cause  of  his  death.  The  judges,  on  a  case  reserved,  were  of 
opinion  unanimously,  that  the  means  of  death  were  not  truly  stated.  Kel- 
]y*s  case,  1 .  Moody,  C.  C.  1 13  (d).  The  authority  of  this  decision  was 
recognized  soon  afterwards  in  another  case  which  came  before  the  judges, 
under  similar  circumstances.    Thompson's  case,  1  Moody,  C.  C.  139(e). 

An  indictment  for  manslaughter,  stated  that  the  deceased  was  riding  on 
horseback,  and  the  prisoner  struck  him  with  a  stick,  and  that  the  deceased, 
from  a  well-grounded  apprehension  of  a  further  attack  upon  him,  which 
would  have  endangered  his  life,  spurred  his  horse,  whereby  it  became 
frightened  and  threw  the  deceased  off,  giving  him  a  mortal  fracture,  &c. 
It  appeared  that  the  prisoner  struck  the  deceased  with  a  small  stick,  that 
the  deceased  then  rode  away,  the  prisoner  riding  after  him,  and  that  on 
the  deceased  spurring  his  horse,  which  was  a  young  one,  it  winced,  and 
threw  him.  It  was  objected  for  the  prisoner,  1,  That  the  fall  ought  to 
have  been  laid  as  the  cause  of  the  death.  2,  That  the  blow  and  the 
frightening  the  horse  were  stated  jointly  to  have  been  the  cause  of  the 
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deadly  whereas  the  blow  could  not  have  been  the  cause.  ^^  That  there 
was  no  evidence  of  the  deceased  being  apprehensive  of  a  further  attack. 
Parkey  J.,  however,  overruled  all  the  objections,  and  held  the  evidence 
sufficient,  and  the  prisoner  was  convicted.  Hickman's  case,  5  C.  and  P. 
151  (a). 

An  indictment  for  manslaughter,  chaining  thai  the  prisoner  *'  did  com- 
pel A.  B.  and  C.  D.  who  were  working  at  a  certain  windlass  to  leave  the 
said  windlass,  and  by  such  compulsion  and  force,  &c.,  the  deceased  was 
killed,''  is  not  supported  by  evidence  that  the  prisoner  was  working  the 
windlass  with  A.  B.  and  C.  D.,  and  that  by  his  going  away  they  were  not 
strong  enough  to  work  it,  and  let  it  go.  The  words  "  compel  and  force" 
roust  be  taken  to  mean  active  force.     Lloyd's  case,  1  C.  and  P.  301  (6). 

It  is  no  variance  in  an  indictment  for  murder  to  omit  to  state  the  inter- 
mediate process  by  which  death  was  caused.  The  indictment  charged  the 
prisoner  with  thrusting  divers  large  quantities  of  moss  ^nd  dirt  [  *652  ] 
into  the  mouth  of  the  deceased,  a  child,  whereby  it  was  choaked,  suffocat- 
ed, and  strangled.  The  evidence  was  that  the  child  was  found  with  moss 
in  its  mouth,  crammed  in  exceedingly  hard.  A  surgeon  said  that  in  his 
opinion  the  child  did  not  die  immediately  of  the  moss,  but  that,  from  the 
effects  of  the  moss  on  the  throat,  the  parts  were  so  much  injured  as  to 
prevent  its  swallowing  or  breathing.  The  bruising  of  the  throat  caused  the 
death  of  the  child  by  closing  the  passages.  The  prisoner  being  convicted, 
the  judges,  on  a  case  reserved,  held  the  conviction  right.  They  said  that 
as  the  primary  cause  of  the  suffocation  was  the  forcing  the  moss  into  the 
mouth  of  the  child,  it  was  not  necessary  to  state  in  the  indictment  the  in- 
termediate process,  viz.,  the  swelling  of  the  passage  of  the  throat  which 
occasioned  the  suffocation.  Tye's  case,  Russ.  and  Ry.  345  (c) ;  see 
Webb's  case,  1  Moo.  and  Rob.  405. 

It  is  not  necessary,  in  an  indictment  for  murder,  to  describe  the  length, 
breadth,  or  depth  of  the  wound.  Tomlinson's  case,  6  C.  and  P.  370  (.d) ; 
Mosley's  case,  1  Mood.  C.  C.  97  («). 

Proof  of  malice — in  general.]  The  malice  necessary  to  constitute  the 
crime  of  murder,  is  not  confined  to  an  intention  to  take  away  the  life  of 
the  deceased,  but  includes  an  intent  to  do  any  unlawful  act  which  may 
probably  end  in  the  depriving  the  party  of  life.  The  malice  prepense, 
says  BlackstonCy  essential  to  murder,  is  not  so  properly  spite  or  malevo- 
lence to  tlie  individual  in  particular,  as  an  evil  design  in  general,  the  die-* 
tate  of  a  wicked,  depraved,  and  malignant  heart,  and  it  may  be  either 
express  or  implied  in  law, — express,  as  where  one,  upon  a  sudden  provo- 
cation beats  another  in  a  cruel  and  unusual  manner,  so  that  he  dies,  though 
he  did  not  intend  his  death :  as  where,  a  park-keeper  tied  a  boy,  who  was 
stealing  w(X>d,  to  a  horse's  tail,  and  dragged  him  along  the  park  ;  and  a 
schoolmaster  stamped  on  his  scholar's  belly,  so  that  each  of  the  sufferers 
died.  These  were  justly  held  to  be  murders,  because  the  correction  be- 
ing excessive,  and  such  as  could  not  proceed  but  from  a  bad  heart,  it  was 
equivalent  to  a  deliberate  act  of  slaughter.  4  Bl.  Com.  199.  Also,  con- 
tinues the  same  writer,  in  many  cases  where  no  malice  is  expressed,  the 
law  will  imply  it,  as  where  a  man  wilfully  poisons  another ;  in  such  a  delib- 
erate act  the  law  presumes  malice,  though   no  particular  enmity  can  be 
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{HTOved.  And  if  a  man  kilk  another*  without  any,  or  witboQt  a  conndaia- 
ble  provocation,  the  law  implies  malioe ;  for  no  person/unleas  of  an  abatt- 
doned  heart,  would  be  guilty  of  such  an  act  upon  a  slight  or  no  apparent 
cause.  Id.  200.  The  Scotch  law  resembles  our  own  in  this  particular, 
and  the  rule  is  well  laid  down  by  Baron  Hume,  ''Our  practice/'  he  says^ 
^'  does  pot  distinguish  between  an  absolute  purpose  to  kill  and  a  purpose  to 
do  any  excessive  and  grievous  injury  to  the  person,  so  that  if  the  paniial 
assault  Jiis  neighbor,  meaning  to  hamstring  him  or  cut  out  his  tongue,  or 
break  his  bones,  or  beat  him  severely,  or  within  ^n  inch  of  his  life ;  and 
if  in.  the  prosecution  of  this  outrageous  purpose,  he  has  actually  destroyed 
his  victim,  he  shall  equally  die  for  it,  as  if  he  had  run  him  througb  the 
^  *653  }  body  with  a  *sword.  The  corrupt  disregard  of  the  person  and 
h(e  of  another,  is  precisely  the  dole  or  malice,  the  depraved  and  wicked 
purpose,  which  the  law  requires  and  k  content  with.^'  2  Hiime,  254, 
256- 

"  Where  it  appears  that  one  person's  death  has  been  occasbned  by  the 
hand  of  another,  it  behoves  that  other  to  show  from  evidence,  or  by.  in- 
ference from  the  circumstances  of  the  Case,  that  the  offence  is  of  a  miti- 
gated character,  and  does  not  amount  to  murder."  Pet  TindoiyC*  h 
Greenacre's  case,  8  C*  and  P.  25  (a).    And  fiiee  ante^  p.-  20. 

Proof  of  malice'^eath  ensuing  in  the  performance  of  an  uhUw^id 
or  wanton  act.]  The  rule  in  this  case  is  thus  laid  down  by  Sir  Michael 
Foster.  If  an  action,  unlawful  in  itself,  be  done,  deliberately  and  with 
intention  of  mischief,  or  great  bodily  harm  to  particulars,  or  of  mischief 
indiscriminately,  fall  it  w!;ere  it  may,  and  death  ensue,  against  or  beside 
the  original  intention  of  the  party  it  will  be  murder.  But  if  such  mis- 
chievous intention  do  not  appear,  (which  is  matter  of  fact  to  be  collected 
from  the  circumstances,)  and  the  act  was  done  heedlessly  and  incautious- 
ly, it  will  be  manslaughter,  not  accidental  death,  because  the  act  which 
ensued,  was  unlawful.  .  Foster,  261.  Thus,  where  an  injury  intended  to 
be  inflicted  upon  A.  by  poison,  blows,  or  other  means  of  death,  would, 
had  he  sustained  it,  have  been  murder ;  it  will  amount  to  the  same  of- 
fence, if  B.  by  accident  happens  to  lose  his  life  by  it.  But  on  the  other 
hand,  if  the  blow  iixtcnded  for  A.  arose  from  a  sudden  transport  of  fury> 
which^  in  case  A.  had  died  by  it,  would  have  reduced  the  offence  toman- 
slaughter;  the  fact  will  admit  of  the  same  alleviation,  if  B.  should  hap- 
pen to  fall  by  the  blow.  Foster,  262 ;  1  Hale,  P.  C.  438.  See  Hunt's 
case,  1  Moo.  C.  C.  93  (b),  post,  title,  Attempt  to  commit  murder. 

So  where  two  parties  meet  to  %ht  a  deliberate  duel,  and  a  stranger 
comes  to  part  them,  and  is  killed  by  one  of  them,  it  is  murder  in  the  lat- 
ter. 1  Hale,  P.  C.  441.  And  where  the  prisoner,  intending  to  poison 
his  wife,  gave  her  a  poisoned  apple  which  she,  ignorant  of  its  nature, 
gave  to  a  child,  who  took  it  and  died  ;  this  was  held  murder  in  the  hus- 
band, although,  being  present,  he  endeavored  to  dissuade  his  wife  from 
giving  it  to  the  child.  Saunders's  case,  Plowd.  474  ;  Vide  ante,  p.  5i04. 
fiuch  also  was  the  case  of  the  wife  who  mixed  rats-bane  in  a  potion  sent 
by  the  apothecary  to  her  husband,  which  did  not  kill  him,  but  killed  the 
apothecary,  who,  to  vindicate  his  reputation,  tasted  it  himself,  having  first 

stirred  it  about.     9  Co.  81 ;  Hawk.  P.  C.  b.  1,  c.  31,  s.  46. 

- ,_    ,  — ' 
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It  is  not  neeessary  in  order  to  render  the  killing  murder,  that  the  un« 
lawful  act  intended,  would,  had  it  been' effected,  have  been  felony.  . 
Thus,  in  the  case  of  the  person  who  gave  medicines  to  a  woman,  (1 
Hale,  P.  C.  429),  and  of  him  who  put  skewers  into  a  woman's  womb, 
with  a  view  in  both  cases,  to  procure  abortion,  whereby  the  women  were 
killed  ;  such  acts  were  clearly  held  murder,  though  the  original  intent,  had 
it  succeeded,  would  only  have  *been  a  great  misdemeanor  ;  for  [  *654  ] 
the  acts  were  in  their  nature  malicious  and  deliberate,  and  necessarily  at- 
tended with  great  danger  to  the  persons  on  whom  they  were  practised.  1 
East,  P.  C.  sSo.  So  if  in  case  of  a  riot  or  quarrel,  whether  sudden  or 
premeditated,  a  justice  of  the  peace,  constable,  or  watchman,  or  eveii  a 
private  person  be  slain  in  endeavoring  to  keep  (he  peace  and  suppress  the 
affray,  he  who  kills  him  is  guilty  of  murder,  for  notwithstanding  it  was 
not  his  primary  intention  to  commit  a  felony,  yet  inasmuch  as  lie  persists 
in  a  less  offence  with  so  much  obstinacy,  as  to  go  on  in  it,  to  the  hazard  of 
the  lives  of  those  who  only  do  their  duty,  he  is,  in  that  respect  equally 
criminal  as  if  his  intention  had  been  to  commit  felony.  Hawk.  P.  C.  b« 
1,  c.  81,  8.  54. 

If  a  persbn  rides  a  horse  known  to  be  used  to  kick,  amongst  a  multitude 
of  people,  although  he  only  means  to  divert  himself,  and  death  ensues  in 
consequence,  he  will,  it  is  said,  be  guilty  of  murder.  Hawk.  P.  C.  b.  1, 
c.  31,  8.  61 ;  1  Lord  Raym.  143  ;  Foster,  26J  ;  1  East,  P.  C.  231.  And 
if  a  man,  knowing  that  the  people  are  passing  along  the  street,  throw  a 
stone  likely  to  create  danger,  or  shoot  over  the  house  or  wall,  with  intent 
to  do  hurt  to  people,  and  some  one  is  consequently  killed,  it  is  murder,  on 
account  of  the  previous  malice,  though  not  directed  against  any  particu- 
lar individual ;  for  it  is  no  excuse  that  the  party  was  bent  on  mischief* 
generally  ;  but  if  the  act  were  merely  done  incautiously,  it  would  only  be 
manslaughter.  1  East,  P.  C.  231 ;  1  Hale,  P.  C.  475 ;  Vide  post,  p. 
655.  In  all  these  cases  the  nature  of  the  instrument  and  the  manner  of 
umng  it,  as  calculated  to  produce  great  bodily  harm  -or  not,  will  vary  the 
offence.     1  East,  P.  C.  257. 

The  rule  above  stated  must  be  taken  to  extend  only  to  such  acts  as  are 
mata  in  9e ;.  for  if  the  act  be  merely  malum  prohibitum,  as  (formerly) 
shooting  at  game  by  a  person  not  qualified  to  keep  a  gun  for  that  purpose> 
the  case  of  him  so  offending  will  fall  under  the  same  rule  as  that  of  a 
qualified  person.  The  mere  imposing  of  penalties  will  not  in  a  case  of 
this  kind  change  the  character  of  the  accident.  Foster,  259.  So  if  one 
throw  a  stone  at  another's  horse,  and  it  hit  a  person  and  kill  him,  it  is 
manslaughter  only.     1  East,  P.  C.  257  ;  1  Hale,  P.  C.  39. 

Death  ensuing  in  consequence  of  a  trespass  committed  in  sport  will  be 
manslaughter.  The  prisoners  were  indicted  for  manslaughter,  in  having 
caused  the  death  of  a  man  by  throwing  stones  down  a  coal-pit.  TindcH, 
C.  J.,  in  addressing  the  jury  said,  if  death  ensue  as  the  consequence  of  a 
wrongful  act  which  the  party  who  commits  it  can  neither  justify  or  ex- 
cuse, it  is  not  accidental  death,  but  manslaughter.  If  the  wrongful  act 
was  done  under  circumstances  which  show  an « intent  to  kill  or  do  any 
serious  injury  in  the  particular  case,  or  any  general  malice,  the  offence 
becomes  that  of  murder.  In  the  present  instance  the  act  was  one  of 
mere  wantonness  and  sport,  but  still  the  act  was  wrongful,  and  was  a  tres- 
pass.    Fenton's  case,  1  Lewin,  C.  C.  179 ;  soe  furtlier,  anfe,  p.  630. 

The  Scotch  law  does  not  recognise  all  the  nice  distinctions  which  ex- 
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ist  in  our  own  upon  this  head.  The  rule  in  that  country  is  ♦stat* 
ed  to  be,  that  homicide,  although  not  originally  intended,  will  be  held  to 
be  murder,  when  it  takes  place  during  the  commission  or  in  the  attempt 
to  commit  a  capital  crime,  or  one  obviously  hazardous  to  life,  but  that 
where  it  ensues,  without  being  intended,  during  the  course  of  an  inferior 
delinquency,  and  from  which  no  peril  to  life  could  have  been  reasonably 
anticipated,  it  will  amount  to  culpable  homicide  only.  Alison's  Princ. 
Crim.  Law  of  Scotl.  52.  Perhaps  the  rule  with  regard  to  implied  malice 
has  been  carried,  in  the  English  practice,  to  at  least  the  full  length  which 
reason  and  justice  warrant. 

Proof  of  malice — death  ensuing  in  the  performance  of  a  lawful 
atA.\  Where  death  is  occasioned  by  the  hand  of  a  party  engaged  in  the 
performance  of  a  lawful  act,  it  may  amount  either  to  murder,  manslaugh- 
ter, or  mere  misadventure,  according  to  the  circumstances  by  which  it  is 
accompanied.  The  most  usual  illustration  of  this  doctrine  is  the  instance 
of  workmen  throwing  stones  and  rubbish  from  a  house  in  the  ordinary 
course  of  their  business,  by  which  a  person  underneath  happens  to  be 
killed.  If  they  deliberately  saw  the  danger  or  betrayed  any  conscious- 
ness of  it,  whence  a  general  malignity  of  heart  might  be  inferred,  and 
yet  gave  no  warning,  it  will  be  murder,  on  account  of  the  gross  impro- 
priety of  the  act.  If  they  did  not  look  out,  or  not  till  it  was  too  late, 
and  there  was  even  a  small  probability  of  persons  passing  by,  it  will  be 
manslaughter.  But  if  it  had  been  in  a  retired  place,  where  there  was  no 
probability  of  persons  passing  by,  and  none  had  been  seen  about  the  spot 
before,  it  seems  to  be  no  more  than  accidental  death.  For  though  the 
act  itself  might  breed  danger,  yet  the  degree  of  caution  requisite  being 
only  in  proportion  to  the  apparent  necessity  of  it,  and  there  being  no 
apparent  call  for  it  in  the  instance  put,  the  rule  applies,  de  nonexisterUibua 
e/  non  apparentibua  eadem  est  ratio.  So  if  any  person  had  been  before 
seen  on  the  spot,  but  due  warning  were  given,  it  will  be  only  misadven- 
ture. On  the  other  hand,  in  London  and  other  populous  towns,  at  a 
time  of  day  when  the  streets  are  usually  thronged,  it  would  be  manslaugh- 
ter, notwithstanding  the  ordinary  caution  used  on  other  occasions  of  giv- 
ing warning  ;  f6r  in  the  hurry  and  noise  of  a  crowded  street,  few  persons 
hear  the  warning,  or  sufficiently  attend  to  it,  however  loud.  1  East^  P. 
C.  262  ;  Foster,  262  ;  1  Hale,  P.  C.  472  ;  4  Bl.  Com.  19f>. 

Cases  of  negligent  driving  fall  under  the  same  consideration,  and  if 
death  ensue  it  will  be  murder,  manslaughter,  or  misadventure,  according 
to  the  caution  exercised,  and  with  reference  to  the  place  where  the  injury 
occurred.  It  has  been  already  stated  that  under  circumstances  indicating 
a  wanton  and  malicious  disregard  of  human  life,  the  offence  may  amount 
even  to  murder.  If  there  be  negligence  only  in  the  driver  it  will  be 
manslaughter,  and  if  negligence  be  absent,  it  will  amount  to  misadven- 
ture merely.  If  A.  drives  his  cart  carelessly,  and  it  runs  over  a  child  in 
the  street,  if  A.  saw  the  child,  and  yet  drove  upon  him,  it  is  murder  ;  if 
he  did  not  see  the  child,  itjs  ^manslaughter ;  if  the  child  ran  across  the 
[  *656  ]  way  and  it  was  ♦impossible  to  stop  the  cart  before  it  ran  over  the 
child,  it  is  homicide,  per  infortunium.  1  Hale,  P.  C.  476  ;  Foster,  263. 
So  if  a  boy,  riding  in  a  street,  puts  his  horse  to  full  speed  and  runs  over 
a  child  and  kills  him,  this  is  manslaughter,  and  not  per  infortunium; 
and  if  he  rides  into  a  press  of  people  with  intent  to  do  hurt,  and  the 
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horse  kills  one  of  them,  it  is  murder  in  the  rider.  1  Hale,  P-.  C.  476. 
A.  was  driving  his  cart  with  four  horses  in  the  highway  at  Whitechapel. 
He  being  in  his  cart,  and  the  four  horses  at  a  trot,  tiiey  threw  down  a 
woman  who  was  going  the  same  way,  with  a  burthen  upon  her  head  and 
killed  her.  Holt',  C.  J.,  two  other  judges  and  the.  recorder,  held  this  to 
be  misadventure  only ;  but  per  Holt,  C.  J,,  if  it  had  been  in  a  street 
where  people  usually  passed,  it  had  been  manslaughter.  Upon  this  case 
Mr.  East  has  made  the  following  observations :  It  must  be  taken  for  grant- 
ed from  this  note  of  the  case,  that  the  accident  happened  in  a  highway, 
where  people  did  not  usually  pass,  for  otherwise  the  circumstance  of  the 
driver  being  in  the  cart  and  going  so  much  faster  than  is  usual  fpr  carria- 
ges of  that  construction,  savored  much  of  negligence  and  impropriety  ; 
for  it  was  extremely  difficult,  if  not  impossible^  to  stop  the  course  of  the 
horses  suddenly,  in  order  to  avoid  any  person  that  could  not  get  out  of 
the  way  in  tinie.  And  indeed  such  conduct  in  the  driver  of  such  heavy 
carriages,  might,  under  such  circumstances,  be  thought  to  betoken  a  want 
of  due  care,,  if  any,  though  few  persons,  might  probably  pass  by  the 
same  road.  The  greatest  possible  care  is  not  to  be  expected,  jior  is  it 
required,  but  whoever  seeks  to  excuse  himself  from  having  unfortunately 
occasioned,  by  any  act  of  his  own,  the  death  of  another,  ought  at  least 
to  show  that  he  took  that  care  to  avoid  it,  which  persons  in  similar  situa- 
tions are  accustomed  to  do.  1  East,  P.  C.  263.  The  deceased  was 
walking  along  the  road  in  a  state  of  intoxication.  The  prisoner  was 
driving  a  cart  drawn  by  two  horses,  without  reins.  The  horses  were- 
cantering,  and  the  prisoner  was  sitting  in  front  of  the  cart.  On  seeing 
the  deceased,  he  called  to  him  twice,  to  get  out  of  the  way,  but  from  the 
state  he  was  in,  and  the  rapid  pace  of  the  horses,  he  could  not  do  so, 
and  was  killed.  Garrow,  B.,  said,  that  if  a  man  drive  a  cart  at  an  un- 
usual rapid  pace,  whereby  a  person  is  killed,  though  he  calls  repeatedly  to 
such  person  to  get  out  of  the  way,  if  from  the  rapidity  of  the  driving,  or 
any  other  cause,  tlie  person  cannot  get  out  of  the  way  time  enough,  but 
i&  killed,  th^  driver  is  guilty  of  nian slaughter.  He  added  that  it  is  the 
duty  of  every  man  who  drives  any  carriage,  to  drive  with  such  care  and 
caution  as  to  prevent,  as  far  as  in  his  own  power,  any  accident  or  injury 
that  may  occur.  Walker's  case,  1  C.  and  P.  320  (a).  What  will  consti- 
tute negligence  in  the  case  of  driving  carriages,  must  depend  greatly  upon 
the  circumstances  of  each  particular  case.  It  was  ruled  by  Mr.  Justice 
BayUy,  that  a  carter,  by  being  in  the  cart  instead  of  at  the  horse's  head> 
or  by  its  side,  was  guilty  of  negligence  :■  and  if  death  ensued,  of  man- 
slaughter. Knight's  case,  1  Lewin,  Q.  C.  168.  And  the  same  point  was 
ruled  by  HuUock,  B.     Anon.  Ibid. 

The  prisoner  was  charged  with'  manslaughter.  It  appeared,  that 
♦there  were  two  omnibuses  which  were  running  in  opposition  to  [  *657  ] 
each  other,  galloping  along  a  road,  and  that  the  prisoner  was  driving  that 
on  which  the  deceased  sat,  and  was  whipping  his  horses  just  before  bis 
omnibus  upset.  In  summing  up  to  the  jury,  Patteson,  J.,  said,  ^^  The 
main  questions  are,  were  the  two  omnibuses  rticing  ?  and  was  the  pris- 
oner driving  as  fast  as  he  could,  in  order  to  get  past  the  other  omnibus  ? 
and  had  he  urged  his  horses  to  so  rapid  a  pace   that  he  could  not  control 

(a)  £ng.  Com.  L.  R«p.  xi.  408. 
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them  ?    If  you  are  of  that  opiQion,  you  ought  to  convict  him.''    Tim« 
rains'  case,  7  C.  and  P.  499  (a). 

To  make  the  captain  of  a  steam-vesse]  guilty  of  manslaughter,  in  caus- 
ing a  person  to  be  drowned  by  running  down  a  boat,  the  prosecutor  must 
show  some  act  done  by  the  captain,  and  a  mere  omission  on  his  part  in 
not  doing  the  whole  of  his  duty  is  not  sufficient.  But  if  there  were  suffi- 
cient light,  and  the  captain  of  the  steamer  is  either  at  the  helm,  or  in  a 
situation  to  be  giving  the  command,  and  does  that  which  causes  the  injury, 
he  is  guilty  of  manslaughter.  Per  Parke,  J.,  and  Alderson,  B.  Green's 
case,  7  C.  and  P.  156  (&).     And  see  Allen's  case.     Id.  153  (c). 

The  prisoner  was  indicted  for  manslaughter,  and  it  appeared  that  it  was 
his  duty  to  attend  a  steam-engine,  and  that  on  the  occasion  in  question  he 
had  stopped  the  engine,  and  gone  away.  During  his  absense,  a  person 
came  to  the  spot  and  put  it  in  motion  and  being  unskilled  was  unable  to 
stop  it  again,  and  in  consequence  of  the  engine  being  thus  put  in  motion, 
the  deceased  was  killed.  Aldersbny  B.,  stopped  the  case,  observing,  that 
the  death  wa»  the  consequence  not  of  the  act  of  the  prisoner,  but  of  the 
person  who  set  the  engine  in  motion  after  the  prisoner  went  away,  and 
that  it  was  necessary,  in  order  to  a  conviction  for  manslaughter,  that 
the  negligent  act  which  caused  the  death,  should  be  that  of  the  party 
charged.     Hilton's  case,  2  Lew.  C.  C.  214. 

It  is  sometimes  very  difficult  to  trace  the  boundaries  between  roan- 
slaughter  and  misadventure,  as  in  the  following  case : — A  man  found  a 
pistol  in  the  street  which  he  had  reason  to  believe  was  not  loaded,  he  hav- 
ing tried  it  with  the  rammer.  He  carried  it  home  and  showed  it  to  his 
wife,  and  she  standing  before  him,  he  pulled  the  cock  and  touched  the 
trigger.  The  pistol  went  off  and  killed  the  woman,  and  this  was  ruled  to 
be  manslaughter.  Kel.  41.  Admitting,  says  Mr.  Justice  Foster,  that  this 
judgment  was  strictly  legal,  it  was,  to  say  no  better  of  it,  summum  jus* 
But  he  continues,  I  think  it  was  not  so ;  for  the  law  in  these  cases  does 
not  require  the  utmost  caution  that  can  be  used ;  it  is  sufficient  that  a  rea- 
sonable precaution,  what  is  usual  and  ordinary  in  the  like  %ases,  should 
be  used.  Foster,  264.  Mr.  Justice  Foster  mentions  a  similar  case  which 
occurred  before  himself;  '^  I  once  upon  a  circuit  tried  a  man  for  the  death 
of  his  wife  by  a  like  accident.  Upon  a  Sunday  morning  the  man  and  bis 
wife  Went  a  mile  or  two  from  home  with  some  neighbors,  to  take  a  dinner 
at  the  house  of  their  common  friend.  He  carried  his  gun  with  him,  hoping 
to  meet  with  some  diversion  by  the  way.  But  before  he  went  to  dinner 
he  discharged  it  and  set  it  up  in  a  private  place  in  his  friend's  house.  Af- 
[  *658  ]  ter  dinner  *he  went  to  church,  and  in  the  evening  returned  home 
with*  his  wife  and  neighbors,  bringing  his  gun  with  him,  which  was  carried 
into  the  room  where  bis  wife  was.  He,  taking  it  up,  touched  the  trigger 
when  it  went  off  and  killed  his  wife,  whom  he  tenderly  loved.  It  came 
out  in  evidence  that  while  the  man  was  at  church,  a  person  belonging  to 
the  family  privately  took  the  gun,  charged  it,  and  went  after  some  game, 
but  before  the  service  at  church  was  ended  restored  it,  loaded,  to  the  place 
whence  it  was  taken,  and  where  the  defendant,  ignorant  of  what  had  passed, 
found  it  to  all  appearance  as  he  had  left  it.  I  did  not,"  says  Mr.  Justice 
Foster,  ^*  inquire  whether  the  poor  man  had  examined  the  gun  before  he 
carried  it  home,  but  being  of  opinion,  upon  the  whole  evidence  that  he 

(a)  Eng.  Com.  L.  Rep.  zxzii.  600.        (b)  Id.  477.     (c)  Id.  475. 
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bad  reiisonable  grounds  to  believe  that  it  was  not  loaded,  I  directed  the 
jury,  that  if  they  were  of  the  same  opinion,  they  should  acquit  him,  and 
tbey  did  acquit  him  accordingly."     Foster,  265. 

Parents,  masters,  and  other  persons  having  authority  inforo  domesticOy 
may  administer  reasonable  correction  to  those  under  their  care,  and  if 
death  ensue  without  their  fault,  it  will  be  no  more  than  accidental  death. 
But  if  the  correction  exceed  the  bounds  of  moderation,  either  in  the  meas- 
ure or  in  the  instrument  made  use  of  for  the  purpose,  it  will  be  either 
murder  or  manslaughter,  according  to  the  circumstances  of  the  case. 
Foster,  5262.  Thus,  where  a  master  struck  a  child,  who  was  his  appren- 
.  ttce,  with  a  great  staff,  of  which  he  died,  it  was  ruled  to  be  murder.  1 
Hale,  P.  C.  474.  Speaking  of  homicides  of  this  class,  Mr.  Justice  Foster 
says.  If  they  be  done  with  a  cudgel  or  other  thing  not  likely  to  kill,  though 
improper  for  the  purpose  of  correction,  it  will  be  manslaughter  ;  if  with  a 
dangerous  weapon  likely  to  kill  or  maim,  it  will  be  murder ;  due  regard 
being  had  to  the  age  and  strength  of  the  party.  Foster,  ^62.  Thus 
where  a  master  directed  his  apprentice  to  do  some  work  in  his  absence, 
and  on  his  return,  finding  it  had  been  neglected,  threatened  to  send  the 
apprentice  to  Bridewell,  to  which  he  replied,  '^  I  may  as  well  work  there, 
as  with  such  a  master,"  upon  which  the  master,  striking  him  on  the  head 
with  a  bar  of  iron  which  he  had  in  his  hand,  killed  him,  it  was  held  mur- 
der; for  if  a  father,  master,  or  schoolmaster,  correct  his  child,  servant,  or 
scholar,  it  must  be  with  such  things  as  are  fit  for  correction,  and  not  with 
such  instruments  as  may  kill  them ;  and  a  bar  of  iron  is  not  an  instrument 
of  correction.     Grey's  case,  Kel.  64.     1  Russell,  461. 

Though  the  correction  exceed  the  bounds  of  moderation,  yet  the  court 
will  |)ay  regard  to  the  nature  of  the  provocation,  where  the  act  is  mani- 
festly accompanied  with  a  good  intent,  and  the  instrument  is  not  such  as 
will,  in  all  probability,  occasion  death,  though  the  party  be  hurried  to 
great  excess.  A  father,  whose  son  had  been  frequently  guilty  of  thefts, 
of  which  complaints  had  been  made,  had  often  corrected  him.  At  length 
the  son,  being  charged  with  another  theft,  and  resolutely  denying  it,  though 
proved  against  him,  the  father  in  a  passion  beat  his  son  by  way  of  chas- 
tisemeBt  with  a  rope,  by  reason  of  which  he  died.  The  father  expressed 
the  utmost  horror,  and  was  in  the  greatest  affliction  for  what  he  had  done, 
^intending  only  to  have  punished  him  with  such  severity  as  to  have  [  *659  ] 
cured  him  of  his  wickedness.  The  learned  judge  who  tried  the  prisoner, 
after  consulting  his  colleague  and  the  principal  counsel  on  the  circuit, 
ruled  this  to  be  manslaughter  only.     Anon.  1  East,  P.  C.  261. 

As  to  manslaughter  committed  by  the  captain  and  mate  of  a  vessel  on 
one  of  the  crew,  see  Leggett's  case,  8  C.  and  P.  191  (a). 

Where  death  ensues  in  the  case  of  sports  or  recreations,  such  recrea- 
tions being  innocent  and  allowable,  it  falls  within  the  rule  of  excusable 
homicide,  because  bodily  harm  is  not  the  motive  on  either  side.  Foster, 
250 ;  1  East,  P.  C'  268.  Therefore  persons  playing  at  cudgels.  Comb. 
408,  or  foils  or  wrestling,  Lane's  case,  1  East,  P.  C.  268,  are  elcusable, 
if  death  ensue.  Lord  Hale  appears  to  be  of  a  different  opinion.  He 
says,  regularly,  he  that  voluntarily  and  knowingly  intends  hurt  to  the  pel'- 
mm  ^  a  man,  though  he  intends  not  death,  yet  if  death  ensue,  it  excuses 
not  from  the  guilt  of  murder  or  manslaughter  at  least,  as  if  A.  intends  to 

(a)  Engr.  Com.  L.  Rep.  xzxiv.  348. 


659  Murder. 

beat  B.,  but  not  to  kill  htm,  yet  if  death  ensue,  this  is  not  perh^artuniuinf 
but  murder  or  manslaughter,  as  the  circumstances  of  the  case  happen; 
and  therefore,  he  continues,  I  have  known  it  ruled,  that  if  two  men  are 
playing  at  cudgels  together,  or  wrestling,  by  consent,  if  one  by  a  blow  or 
fall  kills  .  the  other,  it  is  manslaughter  and  not  per  tn/br/unium,  as  Mr. 
Dalton,  (cap.  90,)  seems  to  doubt  it;  and  accordingly  it  was,  P.  2,  Car. 
2,  by  all  the  judges,  upon  a  special  verdict,  from  Newgate,  where  two 
friends  were  playing  at  foils  at  a  fencing  school,  and  one  casually  killed 
the  other,  resolved  to  be  manslaughter.     1  Hale,  P.  C.  472. 

The  question  in  these  cases  appears  to  be  twofold,  1st,  whether  the 
sport  was  lawful,  and  2d,  whether  the  parties  engaged  in  it  with  a  friendly 
mind,  or  with  intent  to  do  6ach  other  some  bodily  harm.  The  cases  men- 
tioned by  Lord  Hale  seem  to  proceed  upon  the  latter  supposition,  and  ob 
this  ground  they  are  distinguished  by  Mr.  Justice  Foster  from  the  case, of 
persons  who  in  perfect  friendship  engage  by  mutual  consent  in  recreations 
for  the  trial  of  skill  or  manhood,  or  for  improvement  in  the  use  of  arms. 
Foster,  259,  260.     1  East,  P.  a  268. 

But  if  there  l>e  dangerous  weapons  used  in  such  sports,  and  there  be 
any  negligence  in  the  use  of  them,  and  one  of  the  parties  be  killed,. such 
negligence  may  render  the  act  manslaughter.  Sir  John  Chichester,  fepc-* 
ing  with  his  servant,  made  a  pass  at  him,  which  the  servapt  parried  off 
with  a  bedstaff.  In  the  heat  of  the  exercise  the  chape  of  the  scabbard 
flew  off,  and  the  man  was  killed  by  the  point  of  the  sword.  It  was  held 
that  this  was  manslaughter,  beciause,  though  tlie  act  which  occasioned  the 
death  intended .  no  harm,  nor.  could  it  have  done  harm  if  the  chape  had 
not  been  struck  off  by  the  party  killed,  and  though  the  parties  were  in 
sport,  yet  the  act  itself,  the  thrusting  at  the  servant,  was  unlawful.  .  Aleyn, 
12 ;  1  Hale,  P.  C.  4*72.  Mr.  Justice  Foster  puts  this  decision  on  another 
ground,  observing  that  the  party  did  not  use  the  degree  of  circumspection 
[  ^^0  ]  which  common  prudence  would  have  suggested  ;  *and  therefore 
the  fact  so  circumstanced  might  well  amount  to  manslaughter.  Foster,. 
260  ;  1  East,  P.  C,  269. 

Death  in  the  course  of  a  friendly  contest  may  also  amount  to  man- 
slaughter, if  any  undue  advantage  has  been  taken.  Thus,  if  two  persons 
are  engaged  to  play  at  cudgels,  and  one  of  them  makes  a  blow  at  Uie  oth- 
er likely  to  hurt,  before  he  was  upon  his  guard,  and  without  warning,  and 
death  ensues,  the  want  of  due  and  friendly  caution  would  make  the  act 
amount  to  manslaughter.     1  East,  P.  C.  269. 

Though  the  weapons  be  of  a  dangerous  nature,  yet  if  they  be  not  di- 
rected by  the  persons  using  them  against  each  other,  and .  sp  no  danger  to 
be  reasonably  apprehended,  if  death  casually  ensue,  it  is  only  misadven- 
ture. 1  East,  P.  C.  269.  Therefore,  if  a  person  be  shooting  at  game  or 
buts,  or  other  lawful  object,  and  a  bystander  be  casually  killed,  it  is  only 
misadventure.     1  Hale,  P.  C.  38,  39, 472 ;  1  East,  P.  C.  269. 

But  if  the  sport  or  recreation  be  unlawful,  and  death  ensues  in  the 
course  of  it,  it  will  be  murder  or  manslaughter,  according  to  the  circum? 
stances  of  the  case.  Thus,  where  a  man  playing  at  the  diversion  of  cocjc- 
throwing  at  Shrove-tide,  mfssed  his  aim,  aud  a  child  looking  on,  received 
a  blow  from  the  staff,  of  which  he  died,  Mr.  Justice  Foster,  (who  observes 
that  this  is  a  barbarous,  unmanly  custom,  productive  of  great  disorders, 
and  dangerous  to  bye-standers,)  ruled  it  to  be  manslaughter.    Foster,  261. 

Prize-fights,  public  boxing-matches^  and  .the  like,  exhibited  for  the  sake 
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of  lucre,  are  not  lawful  sports,  for  they  serve  no  valuable  purpose,  but  on 
the  contrary  encourage  a  spirit  of  idleness  and  debauchery.  Foster,  260. 
In  suchcase  the  intention  of  the  parties  is  not  innocent  in  itself,  each  be- 
ing careless  of  what  hurt  may  be  given,  provided  the  promised  reward  be 
obtained  ;  and  besides,  such  meetings  have  in  their  nature  a  strong  ten- 
dency to  a  breach  of  the  peace.  Therefore  in  Ward's  case,  who  was 
challenged  to  fight  by  his  adversary,  for  a  public  trial  of  skill  in  boxing, 
and  was  also  urged  to  engage  by  taunts  ;  although  the  occasion  was  sud- 
den, yet  having  killed  his  opponent,  he  was  held  guilty  of  manslaughter. 
1  East,  P.  C.  270. 

So  persons  present  at  a  prize-fight  encouraging  it  by  their  presence  will, 
in  case  of  death,  be  guilty  of  manslaughter.  Upon  an  indictment  for 
murder,  charging  the  prisoner  witji  being  present  aiding  and  abetting,  it 
appeared  that  there  had  been  a  fight  between  the  deceased  and  another 
person,  at  which  a  great  number  of  persons  were  assembled,  and  that  in 
the  course  of  the  fight  the  ring  was  broken  in  several  times  by  the  persons 
assembled,  who  had  sticks,  which  they  used  with  great  violence.  The 
deceased  died  in  consequence  of  the  blows  he  received  on  this  occasion. 
There  w&s  contradictory  evidence  as  to  the  prisoner  having  acted  as  sec- 
ond. In  summing  up,  the  judge  (Mr.  Justice  Littledale)  said  "  my  at- 
tention has  been  called  to  the  evidence  that  the  prisoner  did  nothing;  but 
I  am  of  opinion  that  persons  who  are  at  a  fight,  in  consequence  of  which 
death  ensues,  are  all  guilty  of  manslaughter,  *if  they  encouraged  [  *661  ] 
it  by  their  presence :  I  mean  if  they  remained  present  during  the  fight. 
If  they  were  not  merely  casually  passing  by,  but  stayed  at  the  place,  they 
enc^ouraged  it  by  their  presence,  although  they  did  not  say  or  do  anything. 
But  if  the  death  ensued  by  violence  unconnected  with  the  fight  itself,  that 
is  by  blows  not  given  by  the  other  combatant,  but  by  persons  breaking  in 
the  ring  and  striking  with  their  sticks,  those  who  were  merely  present  are 
not,  by  being  present,  guilty  of  manslaughter.  The  case  is  at  most  one 
of  manslaughter  only.  Murphy's  case,  6  C.  and  P.  103(a).  It  has 
been  ruled,  however,  that  persons  present  at  a  fatal  prize-fight  are  not 
such  accomplices  as  that  their  evidence  requires  confirmation.  Hargrave's 
case,  4  C.  and  P.  170(6). 

Where  death  casually  ensues  in  the  course  of  a  lawful  employment, 
and  there  is  a  want  of  due  caution  on  the  part  of  the  person  from  whom 
it  proceeds,  it  will  not  be  misadventure  but  manslaughter.  A.  having 
deer  frequenting  his  corn-field  out  of  the  precinct  of  any  forest  or  chase, 
set  himself  in  the  night-time  to  watch  in  a  hedge,  and  fi.  his  servant  to 
watch  in  another  corner  of  the  field  with  a  gun,  charging  him  to  shoot 
when  he  heard  the  deer  rustle  in  the  corn.  The  master  himself  improvi- 
dently  rushed  into  the  corn,  when  the  servant,  supposing  it  to  be  the  deer, 
shot  and  killed  his  master.  This  was  held  to  be  only  chance  medley,  for 
the  servant  was  misguided  by  the  master's  own  directions.  But  it  seemed 
to  Lord  Hcde,  who  tried  the  prisoner,  that  if  the  master  had  not  given 
such  directions,  it  would  have  been  manslaii&^hter  to  have  shot  a  man, 
though  mistaking  him  for  a  deer,  because  he  did  not  use  due  diligence  to 
discover  his  mark.     1  Hale,  P.  C.  476. 

An  ironfounder  being  employed  by  an  oilman  and  dealer  in  marine 
stores  to  make  some  cannon,  to  be  used  on  a  day  of  rejoicing  and  after- 


(a)  Eng.  Com.  L.  Rep.  zxv.  301.    {b)  Id.  z^iv.  260. 
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wards  to  be  put  into  a  sailing  boat,  after  one  of  them  had  burst,  and  had 
been  returrned  to  hino  in  consequence,  sent  it  back  in  so  imperfect  a  8tate» 
that  on  being  fired  it  burst  again,  and  killed  the  deceased ;  on  his  trial 
before  Bayley,  B.,  Palteson,  J.,  and  Gumey,  B.,  he  was  found  guilty  of 
manslaughter.     Carr's  case,  8  C.  and  P.  163  (a). 

Proof  of  malice — death  ensuing  in  the  performance  of  a  lawful  aef 
— persons  administering  medicines.]     Cases    of  great  difficulty  and 
nicety  have  arisen  with  regard  to  the  question  of  malice,  where  medicines 
have  been  carelessly  or  unskillfully  administered  by  incompetent  persons. 
The  law  on  this  subject  is  thus  laid  down  by  Lord  Hale — "  If  a  physician 
gives  a  person  a  potion  without  any  intent  of  doing  him  any  bodily  hurC, 
but  with  intent  to  cure  or  prevent  a  disease,  and,  contrary  to  the  expec- 
tation of  the  physician,  it  kills  him,  this  is  no  homicide,  and  the  like  of  a 
surgeon.     And  I  hold  their  opinion  to  be  erroneous  that  think,  if  it  be  no 
licensed  surgeon  or  physician  that  occasions  this  mischance,  then  it  is 
felony,  for  physic  and  salves  were  before  licensed  physicians  and  surgeons, 
and  therefore,  if  they  be  not  licensed  according  to  the  statutes,  they  are 
subject  to  the  penalties  in  the  statutes,  but  God  forbid  that  any  mischance 
[*662J  *of  this  kind   should   make  any  person    not  licensed,  guilty  of 
murder  or  manslaughter"  (1).     1  Hale,  P.  C.  429.     Upon  the  latter  point 
Sir  William  Blackstone  appears  to  concur  in  opinion  with  Lord  Hale. 
If  a  physician  or  surgeon,  he  says,  gives  his  patient  a  potion  or  platster 
to.  cure  him,   which,  contrary  to  expectation,   kills  him,  this  is  neither 
murder  nor  manslaughter,  but  misadventure,  and  he  shall  not  be  punished 
criminally,  however  liable  he  might  formerly  have  been  to  a  civil  action 
for  neglect  or  ignorance ;  but  it  has  been  held  that  if  he  be  not  a  regular 
physician  or  surgeon  who  administers  the  medicine  or  performs  the  ope* 
ration,  it  is  manslaughter  at  the  least.     Yet  Sir  M.  Hale  very  justly  ques« 
tions  the  law  of  this  determination.     4  Bl.  Com.  c.  14.     The  correctness 
of  Sir  M.  Holers  opinion  has  been  recognized  in  several  late  cases.     Thus 
in  Van  ButchelPs  case,  3  C.  and  P.  632  (6),  Hullock,  B.,  ruled  that  it 
made  no  difference  whether  the  party  was  a  regular  or  an  irregular  sur- 
geon, adding  that  in   remote  parts  of  the  country  many  persons  would  be 
left  to  die,  if  irregular  surgeons  were  not  allowed  to  practise.     The  same 
opinion  was  expressed  by  Park,  J.,  in  a  subsequent  case,  in  which  he  ob- 
served that  whether  the  party  was  licensed  or  unlicensed  is  of  no  conse- 
quence except  in  this   respect,   that   he   may   be  subject  to  pecuniary 
penalties,  for  acting  contrary  to  charters  or  acts  of  Parliament.     Long's 
case,  6  C.  and  P.  398  (c). 

But  whether  the  party  be  licensed  or  unlicensed,  if  he  display  gross 
ignorance,  or  criminal  inattention,  or  culpable  rashness,  in  the  treatment  * 
of  his  patient,  he  is  criminally  responsible.  There  is  no  doubt,  says  Mr. 
Baron  HuUock,  that  there  may  be  cases  where  both  regular  and  irregular 
surgeons  may  be  liable  to  an  indictment,  as  there  may  be  cases  where 
from  the-manner  of  the  operation  even  malice  might  be  inferred.  Van 
Butchell's  case,  3  C.  and  P.  633 ;  4  C.  and  R  407  (d).  Where  a  person 
who,  though  not  educated  as  a  surgeon,  had  been  in  the  habit  of  acting 
as  a  man-midwife,  and  had  unskillfully  treated  a  woman  in  childbirth,  in 

(1)  Commonwealth  v.  Thompson,  6  Mass.  134.    S.  C.  2  Wheeler's  C.  C.  312. 
(a)  Eng.  Com.  L.  Rep.  zxxiv.  336.    (6)  Id.  ziv.  496.    (c)  Id.  six.  440.    (d)  Id.  445. 
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consequenoe  of  which  she  died,  was  iodicted  for  the  iqurder,  Lord  £Zfefi- 
bor(n$gh  said  there  has  not  been  a  particle  of  evidence  adduced  that  the 
prisoner  was  guilty  of  murder,  but  it  was  for  the  jury  to  consider  whether 
the  evidence  went  so  far  as  to  make  out  a  case  of  manslaughter^  To 
substantiate  that  charge  the  prisoner  must  have  been  guilty  of  criminal 
misconduct  arising  either  from  the  grossest  ignorance  or  the  most  criminal 
inattention.  One  or  other  of  these  was  ^necessary  to  make  him  guilty  of 
that  criminal  negligence  and  misconduct  which  are  essential  to  make  out 
a  case  of  manslaughter.  Williamson's  case,  3  C.  and  P.  635  (a).  This 
ruling  was  cited  with  approbation  by  Parky  J.,  in  Long's  case,  4  C.  &  P. 
407  (6),  where  he  held  that  to  support  the  charge  of  manslaughter,  it  must 
appear  that  there  was  gross  ignorance  or  inattention  to  human  life.  In 
Long's  case,  4  C.  and  P.  404,  a  case  was  cited  by  counsel,  as  having 
occurred  on  the  Northern  circuit,  where  a  man  who  was  drunk  went  and 
delivered  a  woman  who  by  his  mismanagement  died,  and  he  was  sentenced 
to  six  months'  imprisonment.  And  where  a  person  grossly  ignorant, 
undertook  to  deliver  a  woman  and  killed  the  child  in  tha  course  of  the 
♦delivery,  it  was  resolved  by  the  judges  that  he  was  rightly  con-  [  *663  ] 
vieied  of  manslaughter.     Senior's  case,  1  Moody,  C.  C.  346  (c). 

The  rule  with  regard  to  the  degree  of  misconduct  which  will  render  a 
person  practising  medicine  criminally  answerable  is  thus  laid  down  by  Mr. 
Justice  Bajfley.  *^  It  matters  not  whether  a  man  has  received  a  medical 
education  or  not.  The  thing  to  look  at  is,  whether,  in  reference  to 
the  remedy  be  has  used,  and  the  conduct  he  has  displayed,  he  has  acted 
with  a  doe  degree  of  caution,  or,  on  the  contrary,  has  acted  with  gross  and 
improper  rashness  and  want  of  caution.  I  have  no  hesitation  in  saying, 
that  if  a  man  be  guilty  of  gross  negligence  in  attending  to  his  pdtient,  after 
he  has  applied  a  remedy,  or  of  gross  rashness  in  the  application  of  it,  and 
death  ensues  in  consequence,  he  will  be  liable  to  a  conviction  for  manslaugh- 
ter." Long's  case,  4  C.  and  P.  440  (d).  The  prisoner  was  indicted 
for  manslaughter.  It  appeared  that  the  deceased,  a  sailor,  had  been  dis- 
charged from  the  Liverpool  Infirmary  as  cured,  after  undergoing  saliva- 
tion, and  that  he  was  recommended  by  another  patient  to  go  to  the  prisoner 
for  an  emetic,  to  get  !lie  mercury  out  of  bis  bones.  The  prisoner  was  an 
old  woman,  residing  in  Liverpool,  who  occasionally  dealt  in  medicines.  She 
gave  him  a  solution  of  corrosive  sublimate,  one  dose  of  which  caused  his 
death.  She  said  she  had  received  the  mixture  from  a  person  who  came 
from  Ireland,  and  had  gone  back  again.  Mr.  Justice  Barley,  in  address- 
ing the  jury,  said,  '^  I  take  it  to  be  perfectly  clear,  that  if  a  person,  not  of 
medical  education,  in  a  case  where  professional  aid  ought  to  be  obtained, 
undertakes  to  administer  medicines  which  may  have  a  dangerous  effect^ 
and  thereby  occasions  death,  such  person  is  guilty  of  manslaughter.  H« 
may  have  no  evil  intention,  and  may  have  a  good  one,  but  he  has  no  right 
to  hazard  the  consequences  in  a  case  where  medical  assistance  may  be 
obtained.  If  he  does  so,  it  is  at  his  own  peril.  It  is  immaterial  whether 
the  person  administering  theinedicine  prepares  it,  or  gets  it  from  another.^' 
Simpsofi's  case,  Wilcock  on  Laws  of  Med«  Prof.  Appendix,  227,  4 
C.  h  P.  407  (e)  ;  (n),  1  Lewin,  C.  C.  172.  The  prisoner  was  indicted  for 
manslaughter.     It  appeared  that  the  deceased,  a  child,  being  affected 


(ft)  Eng.  Com.  L.  Rep.  xiy.497.    (b)  Id.  xix.  444.    (c)  2  En^.  C.  C.  346.    (d)  Eng. 
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with  a  scald  hea<l,  liie  prisotaer  had  directed  a  plaister  to  be  applied,  from 
the  effects  of  which  the  child  was  supposed  to  have  died.  Bolland,  B.,  ad* 
dressing  the  jury  i^id,  "  The  law,  as  lam  bound  to  lay  it  down,  as  it  has 
been  agreed  upon  by  the  judges,  (for  cases  of  this  kind  have  occurred  of 
late  more  frequently  than  informer  times,)  is  this — if  any  person,  whether 
he  be  a  regular  or  licensed  medical  man  or  not,  professes  to  deal  with  the 
life  or  health  of  his  Majesty's  subjects,  he  is  bound  to  have  competent  skill 
to  perform  the  task  that  he  holds  himself  out  to  perform,  and  he  id  bound 
to  treat  his  patients  with  care,  attention,  and  Assiduity."  Spiller's  case,  5 
C.  and  P.  333  (a).  The  direction  given  by  Tindal,  C.  J.,  in  a  case  of 
this  kind,  where  the  prisoner  was  charged  with  neglecting  to  attend  and 
take  due  care  of  a  woman  during  her  delivery,  was  as- follows :  '^  You  are 
[  *664  ]  to  say,  whether  in  the  execution  of  the  duty  *which  the  prisoner 
had  undertaken  to  perform,  he  is  proved  to  have  shown  such  a  gross  want 
of  care,  or  such  a  gross  and  culpable  want  of  skill,  as  any  person  under- 
taking such  a  charge  ought  not  to  be  guilty  of,  and  that  the. death  of  the 
person  named  in  the  indictment  was  caused  thereby.''  Ferguson's  case, 
1  LewiuiCC.  181, 

In  a  case  which  lately  occurred  before  Lord  Lyndhursty  C.  $•>  upon  an 
indictment  for  manslaughter  (by  administering  Momon'^  pi/I«),  the*,  law 
on  this  subject  was  thus  laid  down  by  his  Lordship:  "  I  agree  thatiQ 
these  cases  there  is  no  difference  between  a  licensed  physician  or  sui^on, 
and  a  person  acting  as  physician  or  surgeon  without  a  license*.  In  either 
case,  if  a  party,  having  a  competent  degree  of  skill  and  knowledge,  makes  an 
accidental  mistake  in-  his  treatment  of  a  patient,  through  which  death  en- 
sues, he  is  not  .thereby  guilty  of  manslaughter ;  but  if,  where  proper  medical 
assistance  can  be  had,  a  person,  totally  ignorant  of  the  science  of  medicine^ 
takes  upon  himself  to  administer  a  violent  and  dangerousr  remedy  to  one- 
laboringunder  disease,  and  deathensuea  in  consequence  of  that  dangerous 
remedy  having  been  so  administered,  then  he  is  guilty  of  manslaughter. 
If  I  had  the  least  doubtof  this  position,  I  might  fortify  it  by  referring  to 
the  opinion  of  Lord  EUenb&rough  in  Rex  v.  Williamson,  (ante,  p. 
662.)  I  shall  leave  it  to  the  jury  to  s&y,  whether  death  was  occasioned 
or  accelerated  .by  the  medicines  administered,  and  if^hey  say  it. was,  then 
I  shall  tell  them,  secondly,  that  the  prisoner  is  guilty  of  maoslaughter,  if 
they  .think,  that  in  so  administering  the  medicines,  he  acted  either  with  a 
criminal  intention,  or  from  any  gross  ignorance."  Webb's  case,- 1  Moo. 
add  Rob.  405 ;  2  Lew.  C.  C.  196,  S.  C. 

.The  prisoner,  who  was  indicted  for  manskughter,  had,  for  nearly  thirty 
.years,- carried  on  the  business  of  an  apothecary  and  man-midwife  in  the 
county  of  York,  and  was  qualified  by  law  to  carry  oh  that  profession. 
His  practice  was  very  considerable,  and  he  had  attended  the  deceased  on 
the  birth  of  all  her  children.  It-appeared  that  on  the  occasion  in  question, 
he  made  use  of  a  metal  instrument,  known  in  midwifery  by  the  name  of  a 
vediSy  or  letter,  inflicting  thereby  such  grievous  injuries  on  the  person  of  the 
deceased  as  to  cause  her  death  within  three  hours.  It  was  proved  by  tho 
medical  witnesses  that  the  instrument  was  a  very  dangerous  one,  and  that 
at  that  period  of  the  labor  it  was  very  improper  to  use  it  at  all ;  and  also, 
that  it  must  have  been  used  in  a  very  improper  way,  and  in  an  entirely 
wrong  direction.  Coleridge^  J.,  told  the  jury  that  the  questions  for  them 
■  —  ■  "■''  -  '  '"    '  ■      ■ 
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to  decide  were,  whether  the  instrument  had  caused  the  death  of  the  de- 
ceased, and  whether  it  had  been  used  by  the  prisoner  with  due  and 
proper  skill  and  caution,  or  with  gross  want  of  skilly  or  gross  want  of  atten- 
tion. No  man  was  justified  in  making  use  of  an  instrument,  in  itself  a 
dangerous  one,  unless  he  did  so  with  a  proper  d^ree  of  skill  and  cau- 
tion. If  the  jury  thought  that  in  this  instance  the  prisoner  had  used  the 
instrument  with  gross  want  of  skill,  or  gross  want  of  caution,  and^hatthe 
deceased  *had  thereby  lost  her  life,  it  would  be  their  duty  to  find  [  *66S  ] 
the  prisoner  guilty.  The  prisoner  was  convicted.  Spitting's  case,  2  Moo. 
and  R.  107. 

A  chemist,  likewise,  who  negligently  supplies  a  wrong  drug,  in  conse- 
quence of  which  death  ensues,  is  guilty  of  manslaughter.  The  apprentice 
to  a  chemist,  by  mistake,  delivered  a  bottle  of  laudanum  to  a  customer, 
who  asked  for  paregoric ;  and  a  portion  of  the  laudanum  being  adminis- 
tered to  a  child,  caused  its  death.  The  apprentice  being  indicted  for 
manslaughter,  Bayley,  J.,  directed  the-jury,  that  if  they  thought  him  guilty 
of  negligence,  they  should  find  him  guilty  of  the  manslaughter.  Tessy- 
mond's  case,  1  Lewin,  C.  C.  169.     See  also  Carr's  case^  antCj  p.  661. 

Proof  of  malice — intent  to  do  bodily  injury — death  ensuingJ]  If  a 
man  assault  another  with  intent  to  do  him  a  bodily  injury,  and  death  en- 
sue, malice  sufficient  to  constitute  murder  will  be  presumed,  provided  the 
act  be  of  such  a  nature,  as  plainly  and  in  the  ordinary  course  of  events 
must  put  the  life  of  the  party  in  danger.  4  Bl.  Com.  200.  A  remarkable 
case,  which  may  be  classed  under  this  head,  is  mentioned  by  Mr.  Alispn. 
The  deceased,  a  chimney-sweeper's  boy,  of  eleven  years  of  age,  stuck  fast 
in  a  chimney.  The  prisoner  having  fastened  ropes  round  the  legs  of  the 
deceased,  drew  them  with  such  force,  that,  notwithstanding  his  cries,  and 
the  remonstrances  of  those  present,  the  boy  died.  Being  chaiged  with  this 
as  murder,  the  presiding  judge.  Lord  Justice  Clerks  with  the  concurrence 
of  the  court,  laid  it  down  as  clear  law,  that  this  was  an  instance  of  abso- 
lute recklessness  and  utter  indifference  about  the  life  of  the  sufferer,  and 
that  the  law  knew  no  difference  between  the  guilt  of  such  a  case  and  that 
of  an  intention  to  destft'oy.     Rae's  case,  Alison's  Prin.  Cr.  Law,  Scotl.  4. 

Proof  of  malice^'-'exposure  of  infants,  fyc. — kiUing  by  neglect,  fyc] 
Amongst  the  modes  of  killing  mentioned  by  Lord  Hale,  are  the  exposing 
a  sick  or  weak  person  or  infant  to  the  cold,  with  the  intent  to  destroy  him, 
and  laying  an  impotent  person  abroad,  so  that  he  may  be  exposed  to  and 
receive  mortal  harm,  as  laying  an  infant  in  an  orchard,  and  covering  it  with 
leaves,  whereby  a  kite  strikes  it  and  kills  it.  1  Hale,  P.  C.  431,  432.  In 
these  cases  the  offence  may  amount  to  wilful  murder,  under  the  rule  that 
he- who  wilfully  and  deliberately  does  any  act  which  apparently  endangers 
another's  life,  and  thereby  occasions  his  death,  shall,  unless  he  clearly 
prove  the  contrary,  be  adjudged  to  kill  him  of  malice  prepense.  1  East, 
P.  C.  225.  Such  was  the  case  of  the  man  who  carried  his  sick  father 
against  his  will,  in  a  severe  season,  from  town  to  town,  by  reason  whereof 
he  died.  Hawk.  P.  C.b.  1,  c.  31,  s.  5  ;  2  East,  P.  C.  225.  See  Stock- 
dale's  case,  2  Lew.  C.  C.  220  (I). 

(1)  Where  a  aeaman  is  in  a  state  of  debility,  and  the  master  knowingly  and  maliciously 
compel  him  to  go  alofl,  and  he  fiills  into  the  sea  and  is  drowned,  it  is  murder^  If  there  be  no 
malice,  it  is  manslaughter.    U.  States  v.  Freeman,  4  Mason,  506. 
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CaseB  of  this  kind  have  arisen,  where  apprentices  or  prisoners  have  died 
in  consequence  of  the  want  of  sufficient  food  and  necessaries,  and  where 
the  question  has  been  whether  the  law  would  imply  such  malice  in  the 
[  ^^^666  ]  master  or  gaoler,  as  is  necessary  to  make  the  ^offence  murder. 
The  prisoner,  Charles  Squire,  and  his  wife,  were  both  indicted  for  the 
murder  of  a  parish  apprentice,  bound  to  the  former.  *  Both  the  prisoners 
had  used  the  deceased  in  a  most  cruel  and  barbarous  manner,  and  had  not 
provided  him  with  sufficient  food  and  nourishment ;  but  the  surgeon  who 
opened  the  body  deposed  that,  in  his  opinion,  the  boy  died  from  debility 
and  for  want  of  proper  food  and  nourishment,  and  not  from  the  wounds 
be  had  received.  Latrrence^  J.,  upon  this  evidence,  was  of  opinion  that 
the  case  was  defective  as  to  the  wife,  as  it  was  not  her  duty  to  provide  the 
apprentice  with  food,  she  being  the  servant  of  her  husband,  and  so  di- 
rected the  jury,  who  acquitted  her ;  but  the  husband  was  found  guilty, 
and  executed.  Squire's  case,  1  Russell,  426.  The  not  supplying  an  ap- 
prentice with  sufficient  food  is  an  indictable  misdemeanor.  Friend's  case^ 
Russ*  and  Ry.  20  (a). 

Where  a  married  woman  was  charged  with  the  murder  of  her  illegiti- 
mate child  three  years  old,  by  omitting  to  supply,  it  with  proper  food : 
Aldersant  B.,  held,  that  she  could  not  be  convicted  unless  it  was  shown 
that  her  husband  supplied  her  with  food  to  give  to  the  child,  and  that  she 
wilfully  neglected  to  give  it.  .  The  learned  judge  said,  ^'  There  is  no  dis- 
tinction between  the  case  of  an  apprentice  and  that  of  a  bastard  child,  and 
the  wife  is  only  the  servant  of  the  husband,  and  according  to  the  case  be- 
fore Mr.  Justice  Lawrencey  (Squire's  case,  supra,)  can  only  be  made 
criminally  responsible  by  omitting  to  deliver  the  food  to  the  child,  with 
which  she  had  been  supplied  by  her  husband."  Saunders's  case,  7  C. 
and  P.-277  (6).  But  in  the  case  of  an  infant,  the  mother  would  be  liable 
if  the  defeith  arose -from  her  not  suckling  the  child  when  she  was  capable 
of  doing  so.  Per  Fattesony  J«,  Edwards's  case,  8  C.  and  P.  611  (c).  In 
such  a  case  the  indictment,  must  state  that  it  was  the  duty  of  the  prisoner 
to  supply  the  child  with  foodi  otherwise  it  will  be  bad.  Ibid.  See  Mar- 
riott's case,  post  J  668. 

The  prisoner  was  indicted  for  the  murder,  and  was  also  changed  on  the 
coroner's  inquisition  with  the  manslaughter,  of  Sarah  Jane  Cheeseman,  by 
beating  her,  and  compelling  her  to  work  for  unreasonable  hours  and  be- 
yond her  strength.  The  prisoner  was  aunt  to  the  deceased,  who  was 
abopt  fifteen,  and  with  her  sister,  who  was  two  or  three  years  younger, 
their  mother  being  dead,  had  been  placed  under  the  prisoner's  care.  The 
prisoner  employed  them  both  in  stay-stitching,  for  fourteen  and  sometimes 
fifteen  hours  a  day,  and  when  they  did  not  do  the  required  quantity  of 
work»  severely^  punished  them  with  the  cane  and  the  rod.  The  deceased 
was  in  ill  health,  and  did  not  do  so  much  work  as  her  younger  sister,  and 
in  consequence  was  much  oftener.  and  more  cruelly  punished  by  the  pris- 
oner, who  accompanied  her  corrections  by  the  use  of  very  violent  and 
threatening  language.  The  surgeon  who  examined  the  deceased  stated 
before  the  coroner,  that  in  his  opinion  she  died  from. consumption,  but  that 
her  death  was  hastened  by  the  treatment  she  was  said  to  have  received. 
It  appeared  that  the  prisoner  when  she  beat  the  deceased  for  not  doing 
'her  work,  always  said  she  was  sure  that  she  was  acting  the  hypocrite,  and 


(a)  1  £iig.  C.  C.  20.    (6)  Ehg.  Com.  L.  i^p.  xxxu.  510.    (c)  Id.  xxziv.  &50. 
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shammtng  Alness,  and  that  she  hM  a  very  strong  constitutioki.  The 
prisoner  having  pleaded  guilty  to  the  charge  of  manslaughter,  the 
counsel  for  the  prosecution  declined  to  offer  any  evidence  upon  the  charge 
of  murder,  thinking  there  was  not  proof  of  malice  sufficient  to  constitute 
that  offence,  in  which  opinion  Vaughan,  B.,  concurred.  Cheeseman's 
case,  7  C.  and  P.  455  (a). 

Huggins,  the  warden  of  the  Fleet,  appointed  Gibbon  his  deputy,  and 
Gibbon  had  a  servant,  Barnes,  whose  duty  it  was  to  take  care  of  the  pri- 
soners, and  particularly  of  one  Arne.  Barnes  put  him  into  a  newly-built 
room,  over  a  common  sewer,  the  walls  of  which  were  damp  and  unwhole- 
some, and  kept  him  there  forty-four  days  without  fire,  chamber-pot,  or 
other  convenience.  Barnes  knew  the  stat^  of  the  room,  and  for  fifteen 
days  at  least  before  the  death  of  Arne,  Huggins  knew  its  condition,  hav- 
ing been  once  present,  seen  Arne,  and  turned  away.  By  reason  of  the 
duress  of  imprisonment,  Arne  sickened  and  died.  During  the  time  Gib- 
bons was  deputy,  Huggins  sometimes  acted  as  warden.  These  facts  ap- 
pearing on  a  special  verdict,  the  court  were  clearly  of  opinion  that  Barnes" 
was  guilty  of  murder.  They  were  deliberatCi  acts  of  cruelty  and  enor- 
mous violations  of  the  trust  reposed  by  the  law  in  its  ministers  of  justice ; 
but  they  thought  Huggins  not  guilty.  It  could  not  be  inferred  from  the 
bare  seeing  the  deceased  once  during  his  confinement,  that  Huggins 
knew  his  situation  was  occasioned  by  improper  treatment,  or  that  he  con- 
sented to  the  continuance  of  it.  They  said  it  was  material  that  the  spe- 
cies of  duress  by  which  the  deceased  came  by  his  death,  could  not  be 
known  by  a- bare  looking  in  upon  him.  Huggins  could  not  knoW  the  cir- 
cumstances under  which  he  was  placed  in  the  room  against  his  consent, 
or  the  length  of  his  confinement,  or  how  long  he  had  been  without  the 
decent  necessaries  of  life,  and  it  was  likewise  material  that  no  application 
had  been  made  to  him,  which,  perhaps,  might  have  altered  the  case.  Be- 
sides the  verdict  found  that  Barnes  was  the  servant  of  Gibbons,  and  Gib- 
bons had  the  actual  management  of  the  prison,  and  the  judges  seemed  to 
think  that  the  accidental  presence  of  the  principal  would  not  amount  to 
a  revocation  of  the  deputy's  authority.  Huggins's  case,  2  Str.  882 ;  Fos- 
ter, 322  ;  1  East,  P.  C.  331.  So  where  a  gaoler,  knowing  that  a  priso- 
ner,' infected  with  the  small-pox,  lodged  in  a  certain  room  in  the  prison, 
confined  another  prj^oner,  against  his  will,  in  the  same  room,  and  the  lat- 
ter prisoner,  who  had  not  had  the  distemper,  (of  which  the  gaoler  had 
notice,)  caught  it  and  died  of  it,  it  was  held  to  be  murder  in  the  gaoler. 
Castell  V.  Bambridge,  2  Str.  856  ;  Foster,  322  ;  1  East,  P.  C.  331. 

But  where  the  death  ensues  from  incautious  neglect,  however  culpable, 
rather  than  from  any  actual  malice  or  artful  disposition  to  injure,  or  ob- 
stinate perseverance  in  doing  an  act  necessarily  attended  with'  danger, 
regardless  of  its  consequences,  the  severity  of  the  law,  says  Mr.  East, 
may  admit  of  some  relaxation,  but  the  case  must  be  strictly  freed  from 
the  latter  incidents.  1  East,  P*  C.  2-26.  An  apprentice  returned  from 
Bridewell,  whither  he  had  been  sent  for  bad  behavior,  in  a  lousy  and  dis- 
tempered condition,  and  his  *master  did  not  take  the  care  of  him  [  •668  ] 
which  his  situation  required,  and  which  he  might  have  done.  The  ap- 
prentice was  not  suffered  to  lie  in  a  bed,  on  account  of  the  vermin,  but 
was  made  to  lie  on  boards  with9bt  any  covering,  and  no  medical  aid  was 

(a)  £n^.  Com.  L.  Rep.  zzxii.  5c33. 
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procured.  The  boy  djrlng,  the  master  was  indicted  for  wilful  murder, 
and  the  medical  men  who  were  examined  were  of  opinion  that  his  death 
was  most  probably  occasioned  by  bis  previous  ilUtreatment  in  Bridewell, 
and  the  want  of  care  when  he  went  home.  And  they  were  inclined  to 
think  that  had  he  been  properly  treated  when  he  canie  home,  he  might 
have  recovered.  There  was  no  evidence  of  personal  violence  or  want  of 
sufficient  sustenance.  The  recorder  left  it  to  the  jury  to  consider  wheth- 
er the  death  was  occasioned  by  ill-treatment  of  the  prisoner,  and  if  so, 
whether  the  ill-treatment  amounted  1o  evidence  of  malice,  in  which  case 
it  would  be  muVder.  At  the  same  time  they  were  told,  with  the  concur- 
rence of  Mr.  Justice  Gould  and  Mr.  Baron  Holham^  that  if  they  thought 
otherwise,  yet  as  it  appeared  that  the  prisoner's  conduct  towards  the  ap- 
prentice was  highly  blameable  and  improper,  they  might,, under  all  these 
circumstances,  find  him  guilty  of  manslaughter,  which  they  accordingly 
did,  and  the  judges  afterwards  approved  of  the  conviction.  Selfs  case, 
]  East,  P.  C.  2s26 ;  1  Russell,  426. 

*    The  deceased,  Mrs.  Warner,  was  about  seventy-four  years  of  age,  and 
lived  with  a  sister  until  the  death  of  the  Jatter,  in  March,  1837.     The  pri- 
soner attended  the  funeral  of  the  sister,  and  after  it  was  over,  stated  that 
the  deceased  was  going  to  live  with  him  until  aflfairs  were  settled,  and 
that  he  would   make  her  happy  and  comfortable.     Other  evidence  was 
given  to  show  that  the  prisoner  had  interfered  in  her  affairs,  and  had  un- 
dertaken to  provide  her  with  food  and  necessaries  as  long  as  she  lived. 
It  appeared  that  after  July  no  servant  was  kept,  but  the  deceased  was 
waited  upon  by  the  prisoner  and  his  wife.     The  kitchen  in  which  the  de- 
ceased  lived   had  a  large  window,  through  which   persons  in   the  court 
could  see  plainly  what  was  passing  within,  and  could  converse  with  the 
inmates  of  it.     Several  witnesses  swore,  that  after  the  servant  left,  the 
deceased  remained  locked  in  the  kitchen  alone,  sometimes  by  the  priso- 
ner and  sometimes  by  his  wife,  for  hours  together,  and  that  on  several  oc- 
casions she  complained  of  being  confined,  and  cried  to  be  let  out.     They 
also  stated,  that  in  cold  weather  they  were  not  able  to  discern  any  fire  in 
the  kitchen,  and  it  appeared  that  for  some  time  before  the  deceased's  death 
she  was  not  out  of  the  kitchen  at  all,  but  was  kept  continually  locked  in 
there.     The  prisoner's  wife  was  the  only  person  who  was  with  the  de- 
ceased about  the  time  of  her  death,  which  happened  ^n  February,  1838. 
An  undertaker's  man,  who  was  called  in  very  soon  after,  stated,  that 
from  the  appearance  of  the  body  he  thought  she  had  died  from  want  and 
starvation.     A  medical  witness  said,  that  there  was  great  emaciation  of 
the  body,  and  the  stomach  and  bowels  were  empty  and  collapsed,  but  that 
the  immediate  cause  of  death  w^  water  on  the  brain,  which  he  seemed 
to  think  might  be  caused  by  want  of  food.     In  summing  up  to  the  jury, 
[  *669  ]  FiUtssany  J.,  said,  "  If  the  prisoner  was  guilty  of  *wilful  neglect, 
so  gross  and  wilful  that  you  are  satisfied  he  must  have  contemplated  the 
death  of  Mrs.  Warner,  then  he  will  be  guilty  of  murder.     If,  however, 
you  think  only  that  he  was  so  careless,  that  her  death  was  occasioned  by 
his  negligence,  though  he  did  not  contemplate  it,  he  will  be  guilty  of  man- 
slaughter.   The  cases  which  happened  of  this  description  have  been  gen- 
erally cases  of  children  and  servants,  where  the  duty  has  been  apparent. 
This  is  not  such  a  case  ;  but  it  will  be  for^ou  to  say,  whether  from  the 
way  in  which  the  prisoner  treated  her,  he  had  not  by  way  of  contract,  in 
some  way  or  otber^  taken  upon  him  the  performance  of  that  duty  which 
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she,  from  age  and  infirmity,  was  incapable  of  doing."  After  referring  to 
the  statements  of  some  of  tiie  witnesses,  the  learned  judge  continued : 
*'  Tiiis  is  the  evidence  on  which  you  are  called  on  to  infer,  that  the  priso* 
ner  undertook  to  provide  the  deceased  with  necessaries  ;  and  though,  if 
he  broke  that  contract,  he  might  not  be  liable  to  be  indicted  during  her 
life,  yet  if  by  his  negligence  her  death  was  occasioned,  then  he  becomes 
criminally  responsible."  The  prisoner  was  found  guilty  of  manslaughter. 
Marriott's  case,  8  C.  and  P.  425  (a). 

Proof  of  malice — provocation  in  general.]  It  frequently  becomes  a 
most  important  question  in  the  proof  of  malice,  whether  the  act  was  done 
under  the  sudden  influence  of  such  a  degree  of  provocation,  as  to  reduce 
the  crime  from  murder  to  manslaughter.  The  indulgence  shown  to  the 
first  transport  of  passion  in  these  cases,  says  Mr.  Justice  Foster,  is  plainly 
a  condescension  to  the  frailty  of  the  human  frame,  to  the  furor  breviSy 
which,  while  the  frenzy  lasts,  renders  the  nian  deaf  to  the  voice  of  rea- 
son. The  provocation  therefore,  which  extenuates  in  the  case  of  homi-' 
cide,  must  be  something  which  the  man  is  conscious  of,  which  he  feels 
and  resents  at  the  instant  the  fact  which  he  would  extenuate  is  commit- 
ted, not  what  time  or  accident  may  afterwards  bring  to  light.  Foster,  315. 
Wherever  death  ensues  from  sudden  transport  of  passion  or  heat  of  blood, 
if  upon  a  reasonable  provocation,  and  without  malice,  or  if  upon  sudden 
combat,  it  will  be  manslaughter ;  if  without  such  provocation,  or  the 
blood  has  had  reasonable  time  or  opportunity  to  cool,  or  there  be  evi- 
dence of  express  malice,  it  will  be  murder ;  for  in  no  instance  can  the 
party  killing  alleviate  his  case  by  referring  to  a  previous  provocation,  if  it 
appear  by  any  means  that  he  acted  upon  express  malice.  1  East,  P.  C. 
232. 

Where  the  provocation  is  sought  by  the  prisoner,  it  cannot  furnish  any 
defence  against  the  charge  of  murder.  Thus,  where  A.  and  B.  having 
fallen  out,  A.  says  he  will  not  strike,  but  will  give  B.  a  pot  of  ale  to  touch 
him,  on  which  B.  strikes,  and  A.  kills  him,  this  is  murder.  I  East,  P.  C. 
239.  A.  and  B.  having  a  difference,  A.  bade  B.  take  a  pin  out  of  his 
(A.'s)  sleeve,  intending  thereby  to  take  an  occasion  to  strike  or  wound 
B. ;  B.  did  so  accordingly  ;  on  which  A.  struck  him  a  blow  of  which  he 
died.  It  was  held  that  this  was  wilful  murder.  1,  Because  it  was  no 
provocation,  since  it  was  done  with  the  consent  of  A. ;  and  2,  because  it 
^appeared  to  be  a  malicious  and  deliberate  artifice  to  take  occa-  [  *670  ] 
sion  to  kill  B.     i  Hale,  P.  C.  457. 

Proof  of  malice — provocation  by  words  or  gestures  only.]  Words 
of  reproach  how  grievous  soever,  are  not  a  provocation  sufficient  to  free 
the  party  killing  from  the  guilt  of  murder ;  neither  are  indecent  or  pro- 
voking actions  or  gestures,  expressive  of  contempt  or  reproach,  sufficient, 
without  an  assault  upon  the  person  ( 1 ).  But  a  distinction  is  to  be  ol>- 
served,  where  the  party  killing  upon  such  provocation  makes  use  of  a 
deadly  weapon,  or  otherwise  manifests  an  intention  to  kill  or  to  do  some 
great  t>odily  harm,  in  which  case  it  will  be  murder,  and  the  case  where  he 
strikes  with  a  stick  or  other  weapon,  not  likely  to  kill,  and  unluckily,  and 
against  his  intention,  does  kill,  in  which  latter  case  it  will  only  be  man- 

(1)  State  V.  Tackett,  1  Hawks,  210. 
(a)  Eng,  Com.  L.  Rep.  zzziv.  461. 
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diiughter.  Foster,  290^  391.  Where  the  deceased,  coming  past  the  shop 
of  the  prisoneV,  distorted'  his  mouth  and  smiled  at  him,  upon  which 
fbe  prisoner  killed  him,  it  was  held  to  be  murder,  for  it  was  no 
tach  provocation  as  would  abate  the  presumption  of  malice  in  the 
party  killing.  Brain's  case,  1  Halo,  P.  C.  455.  If  A.  be  passing 
'ak>ng  the  street,  and  B.  meeting  him  (there  being  a  conrenient  dis- 
tance between  A.  and  the  wall,)  takes  the  wall  of  A.,  and  thereupon 
A.  kills  him,  this  is  murder;  but  if  he  had  jostled  A.,  this  jostling  had 
been  a  provocation,  and  would  have  made  it  manslaughter ;  so  -  it  would 
if  A.,  riding  on  the  road,  B.  had  whipped  the  horse  of  A.  out  of  the  track, 
and  then  A.  had  alighted  and  killed  B.,  which  would  have  been  man- 
slaughter.  1  Hale,  P.  C.  455,  456.  Upon  the  former  case  it  has  been 
observed  that  it  probably  supposes  considerable  violence  and  insult  in  the 
jostling.  1  Russell,  435,  (a).  If  there  be  a  chiding  between  husband  and 
wife,  and  the  husband  thereupon  strikes  his  wife  with  a  pestle,  and  she 
dies,  this  is  murder,  and  the  chiding  will  not  be  a  provocation  to  reduce 
it  to  manslaughter.  1  Hale,  P.  C.  -457.  In  the  following  case  the  dis- 
tinction taken  by  Mr.  Justice  Foster,  in  the  passage  cited  as  the  com- 
mencement of  the  present  paragraph  came  in  question..  A.  drinking  in 
an  ale-house,  B.,  a  woman,  called  him  ^'  a  son  of  a  whore,"  upon  which 
A.  taking  up  -a  broomstick  at  a  distance,  threw  it  at  bcr,  which  .hitting  her 
upcMi  the  head,  killed  her ;  and  whether  this  was  murder  or  manslaughter 
was  the  question.  Two  points  were  propounded  to  the  judges  at  Serjeants' 
Inn;  1,  Whether  bare  words,  or  words  of  this  nature,  will  amount  to 
such'  a  provocation  as  will  extenuate  the  offence  into  manslaughter.  2, 
Admitting  that  it  would  not,  in  case  there  had  been  a  striking  with  such 
an  instrument,  as  necessarily  would  have  caused  death,as  stabbing  with  a 
sword,  or  pistolling,  yet  whether  this  striking,  which  was  so  improbable  to 
cause  death,  will  not  alter  the  case.  The  judges  not  being  unanimous  in 
their  opinions  upon  the  point,  a  pardon  was  recommended.  I  Hale,  P. 
C.  456. 

In  one  case  the  judges  are  said  to  have  resolved,  that  words  of  menace 
CM*  bodily  harm,  would  come .  within  the  reason  of  such  a  provocation,  as 
would  make  the  offence  manslaughter  only.  Lord  Morley's  case,  1  Hale, 
[  *671  ]  P.  C.  456.  But  in  another  report  of  the  ^same  case  this  resola- 
tioa  does  not  appear.  Kel.  55.  And  it  seems  that  in  such  case  the  words 
should  be  accomptoied  by  some  act  denoting  an  intention  of  following 
them  up  by  an  actual  assault.     1  East,  P»  C.  233  ;  1  Russell,  435. 

Proof  of  malice — provocation-^-^ssauU.]  Although,  under  circum- 
stances, an  assault  by  the  deceased  upon  the  prisoner  may  be  sufficient  to 
rebut  the  general  presumption  of  malice  arising  from  the  killing,  yet  it 
must  not  be  understood  that  every  trivial  provocation  which  in  point  of 
law  amounts  to  an  assault,  or  even  a  blow;  will,  as  a  matter  of  course, 
reduce  the  crime  to  manslaughter.  For  where  the  punishment  infficted 
for  a  slight  tran^ession  of  any  sort  is  outrageous  in  its  nature,  either  in 
the  manner  or  continuance  of  it,  and  beyond  all  proportion  to  the  offence, 
it  is  rather  to  bo  considered  us  the  effect  of  a  brutal  and  diabolical  malig- 
nity, than  of  human  frailty,  and  is  one  of  the  symptoms  of  that  which 
the  law  denominates  malice,  and  the  crime  will  amount  to  murder,  not- 
vritbstandii^  such  provocation.  Barbarity,  says  Lord  HoU,  (Keate's  case, 
Comb.  408,)  will  often  make  malice.     1  East,  P.  C.  234  ;  I  Russell,  434. 
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Tiiere  being  an  aflfray  in  the  8ireet8>  the  prisoner^  a  soldier,  ran  lowai^ 
the  combatants.  The  deceased,  seeing  him,  exclaimed,  *'  You  will  nol 
murder  the  man,  will  you  ?"  The  prisoner  replying,  '^  what  is  that  to  you, 
you  bitch  ?"  the  deceased  gave  him  a  box  on  the  ear,  upon  which  the 
prisoner  struck  her  on  her  breast  with  the  pommel  of  his  sword.  She 
fled,  and  the  prisoner  pursuing  her,  stabbed  her  in  the  back.  Holi,  C.  J., 
was  first  of  opinion  that  this  was  murder,  a  single  box  on  the  ear  from  a 
wonmn  not  being  a  sufficient  provocation  to  kill  in  this  manner,  after  be 
had  given  her  a  blow  in  return  for  the  blow  on  the  ear.  But  it  afterwards 
appearing  that  the  deceased  had  struck  the  prisoner  a  blow  in  the  face 
with  an  iron  patten^  which  drew  a  great  deal  of  blood,  it  was  held  only 
manslaughter.  Stedman's  case,  Foster,  292  ;  1  East,  P.  C.  234.  Th« 
smart  of  the  wound,  adds  Mr.  Justice  Foster^  and  the  effusion  of  the  blood 
might  possibly  keep  his  indignation  boiling  till  the  moment  of  the  fact* 
Ibid.  A  quarrel  arising  between  some  soldiers  and  a  number. of  keelmen 
at  Sandgate,  a  violent  affray  ensued,  and  one  of  the  soldiers  was  very 
much  beaten.  The  prisoner,  a  soldier,  who  had  before  driven  part  of 
the  mob  down  the  street  with  his  sword  in  the  scabbard,  on  his  return,  see* 
ing  bis  comrade  thus  used,  drew  his  sword,  and  bid  the  mob  stand  clear, 
sayinjg  he  would  sweep  the  street ;  and  on  their  pressing  on  him,  he  struck 
at  them  with  the  flat  side,  and  as  they  fled  pursued  them.  The  other 
soldier  in  the  mean  time  had  got  away,  and  when  the  prisoner  returned, 
he  asked  whether  they  had  murdered  hi^  comrade ;  but  being  again  several 
times  assaulted  by  the  mob,  he  brandished  his  sword,  and  bid  them  keep 
off.  -  At  this  time  the  deceased,  who  from  his  dress  might  be  mistaken  for 
a  keelman,  was  going  along  about  five  yards  from  the  prisoner;  but 
before  he  passed,  the  prisoner  went  up  to  him,  and  struck  him  on  the  head 
with  the  sword,  *of  which  he  presently  died.  This  was  held  man-  [  *672  J 
slaughter ;  it  was  not  murder,  as  the  jury  had  found,  because  there  was  a 
previous  provocation,  and  the  blood  was  heated  in  the  contest ;  nor  was  it 
in  self-defence,  because  there  was  no  inevitable  necessity  to  excuse  the 
killing  in  that  manner.     Brown's  case,  1.  East,  P.  C;  245. 

A  gentleman  named  Luttrell  being  arrested  for  a  small  debt,  prevail 
ed  on  one  of  the  officers  to  go  with  him  to  his  4odgingB,  while -.the  other 
was  sent  for  the  attorney's  bill.  Words  arose  at  the  lodgings  about 
civUiiy  money^  and  Luttrell  went  up  stairs  to  fetch  money  for  the  pay* 
ment  of  debt  and  costs.  He  soon  returned,  with  a  brace  of  loaded  pistols 
in  his  bosom,  which,  on  the  importunity  of  .his. servant,  be  laid  down  on 
the  table,  saying  he  did  not  intend  to  hurt  the  officers,  but  he  would  not 
be  ill-used.  The  officer  who  had  been  sent  for  the  bill  arriving,  and  some 
angry  words  passing,  Luttrell  struck  one  of  the  officers  in  the  fieitie  widr 
a  walking  cfine  and  drew  a  little  blood,  whereupon  both  of  thein  fell 
upon. him,  one  stabbed  him  in  nine  places,  he  all  the  while  on  the  ground- 
begging  for  mercy,  and  unable  to  resist  them ;  and  one  of  them  fired  one 
of  the  pistols  at  him  v^hile  on  the  gr)Dund,  and  gave  him  his  death's 
wound.  This  was  held  manslaughter,  by  reason  of  the  first  assault  with 
the  cane. .  Such  is  the  report  of  the  case,  given  by  Sir  J.  Strange,  upon 
which  Mr.  Justice  Foster  has  observed  that  an  extraordinary  ease 
it  is*— that  all  these  circumstances  of  a^ravation,  two  to  one,  being 
helpless  on  the  ground^  and  begging  for  mercy,  stabbed  in  nine  plaees, 
and  then  dispatched  with  a  pistol, — that  all  these  circumstances,  [rfain 
indications  of  a  deadly  revenge  or  diabolical  fury,  should   not  outweigh 
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a^Iight  stroke  with  a  cane.  The  learned  judge  proceeds  to  state  that  in 
the  printed  trial,  (St.  Tr.  195,)  thehe  are  some  circumstances  which  have 
been  entirely  dropped,  and  others  ver^  slightly  mentioned  by  the  reporter. 
1,  Mr.  Luttrell  had  a  sword  by  his  side  which,  after  the  affray  was  over, 
was  found  drawn  and  broken.  How  that  happened  did  not  appear  in 
evidence.  2,  When  Luttrell  laid  the  pistols  on  the  table,  he  declared 
that  he  brought  them  because  he  would  not  be  forced  out  of  his  lodgings* 
3,  He  threatened  the  officers  several  times.  4,  One  of  the  officers  ap- 
peared to  have  been  wounded  in  the  hand  with  a  pistol  shot,  (both  the 
pistols  being  discharged  in  the  affray,)  and  slightly  on  the  wrist  with  some 
sharp  pointed  weapon,  and  the  other  was  slightly  wounded  in  the  hand 
with  a  like  weapon.  5,  The  evidence  touching  Luttrell's  begging  for 
mercy,  was  not  that  he  was  on  the  ground  begging  for  mercy,  but  that 
on  the  ground  he  held  up  bis  hands  as  if  begging  for  mercy.  The 
chief  justice  directed  the  jury,  that  if  they  believed  Luttrell  endeavored 
to  rescue  himself,  (which  he  seemed  to  think  was  the  case,  and  which, 
adds  Mr,  Justice  Foster,  probably  was  the  case,)  it  would  be  justifiable 
homicide  in  the  officers.  However,  as  Luttrell  gave  the  first  blow,  accom- 
panied with  menaces  to  the  officers,  and  the  circumstances  of  producing 
loaded  pistols  to  prevent  their  taking  him  from  his  lodgings,  which  it  would 
have  been  their  duty  to  do  if  the  debt  had  not  been  paid  or  bail  given,  he 
[  *673  ]  declared  it  could  be  no  more  *than  manslaughter.  Reason's 
case,  Foster,  293  ;  1  Str.  499  ;  1  East,  P.  C.  320. 

Two  soldiers,  having  a  recruit  in  a  room  under  their  care,  who  wished 
to  leave  them,  one  of  them  stationed  himself  at  the  door  with  his  sword 
drawn,  to  prevent  ingress  or  egress,  and  a  person  wishing  to  enter  the 
room  (which  was  in  a  public-house,  kept  by  his  father,)  was  resisted  by 
the  soldier  at  the  door,  whereupon  a  struggle  ensuing,  the  other  soldier, 
coming  out,  struck  the  party  struggling,  with  his  bayonet  in  the  back. 
Being  indicted  for  stabbing  with  intent  to  murder,  and  convicted,  the 
judges,  on  a  reference  to  them,  held  the  conviction  right,  the  soldier  hav- 
ing no  authority  to  enlist ;  and  they  said  that  it  would  have  been  murder 
if  death  had  ensued.     Longden's  case,  Russ.  and  Ry.  228  (a). 

Under  this  head  may  be  mentioned  the  cases  of  peace  officers  endeav- 
oring to  arrest  without  a  proper  authority,  the  killing  of  whom  will  not, 
unless  the  party  can  retreat,  amount  to  murder ;  the  attempt  to  make  an 
unlawful  arrest  being  considered  a  sufficient  provocation.  Carvan's  case, 
1  Moody,  C.  C.  132  (6) ;  and  see  all  the  cases  stated,  post 

Proof  of  malice — provocation — inetrument  used.]  In  considering  the 
question  of  malice  where  death  has  ensued  after  provocation  given  by  the 
deceased  in  assaulting  the  prisoner,  or  upon  other  provocation,  especial 
attention  is  to  be  paid  to  the  nature  of  the  weapon  with  which  death  was 
infficted.  If  it  was  one  likely  to  produce  that  result,  as  used  by  the  pris- 
oner, he  will  be  presumed  to  have  used  it  with  the  intention  of  killing, 
which  will  be  evidence  of  malice ;  if  on  the  contrary,  it  was  a  weapon  not 
likely  to  produce  death,  oir  calculated  to  give  a  severe  wound,  that  pre- 
sumption will  be  wanting.  It  must  be  admitted  to  be  extremely  difficult 
to  define  the  nature  of  the  weapons  which  are  likely  to  kill ;  (Ld.  Rajrm. 
1496 ;)  since  it  is  rather  in  the  mode  in  which  the  weapon  is  used,  than 

(«)  1  Eiiff.  C.  p.  238.    {h)  3  Id.  132. 
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ill  the  nutore  of  the  weapon  itself,  tliat  the  danger  to  life  consists.  ^- 
cordingiy,  the  decisions  upon  this  head  are  far  from  being  satisfactory, 
and  do  not  lay  down  any  general  rule  with  regard  to  the  nature  of  the 
weapons.  In  one  instance,  Mr.  Justice  Foster  takes  a  nice  distinction 
with  regard  to  the  size  of  a  cudgel.  The  observations  arise  upon  Row* 
ley's  case,  12  Rep.  87  ;  1  Hale,  P.  C.  453 ;  which  was  as  follows: — ^The 
prisoner's  son  fights  with  another  boy,  and  is  beaten.  He  runs  home  to 
his  father  all  blood,  and  the  father  takes  a  staff,  runs  three  quarters  of  a 
mile,  and  beats  the  other  boy,  who  dies  of  the  beating.  This  is  said  to 
have  been  ruled  manslaughter,  because  done  in  sudden  heat  and  passion. 
"  Surely,"  said  Mr*  Justice  Foster,  "  the  provocation  was  not  very  griev- 
ous :  the  boy  had  fought  with  one  who  happened  to  be  an  overmatch  for 
htm,  and  was  worsted.  If,  upon  this  provocation,  the  father,  after  running 
three  quarters  of  a  mile,  had.  set  his  strength  against  the  child,  and  dis- 
patched him  with  a  hedge-stake,  or  any  other  deadly  weapon,'  or  by  re- 
peated blows  with  a  cudgd,  it  would,  in  my  opinion,  have  been  murder ; 
since  any  of  these  circumstances  would  have  been  a  plain  indication 
*of  the  malUiay  the  mischievous,  vindictive  motive  before  ex-  [  ^14  *] ' 
plained.  But  with  regard  to  these  circumstances,  with  what  weapon,  Or 
to  what  degree  the  child  was  beaten,  Coke  is  totally  silent.  But  Gr5|^6 
(Cro.  Jac.  296,)  sets  the  case  in  a  much  clearer  light.  His  words  a.r^^-r^ 
'' Rowley  struck  the  child  with  a  small  cudgel  [Godbolt,  183,  cdUsU'a' 
rodj]  of  which  stroke  he  afterwards  died.''  '^  I  think,"  continues  Foster, 
*^  it  may  fairly  be  collected  by  Croke's  manner  of  speaking,  that  the  acci- 
dent happened  by  a  single  stroke  with  a  cudgel  not  likely  to  destroy ,  and 
that  death  did  not  inimediately  ensue.  The  stroke  was  given  in  heat  of 
blood,  and  not  with  any  of  the  circumstances  which  import  the  mcdUiaj 
the  malignity  of  heart  attending  the  fact  already  explained,  and  therefore 
manslaughter.  I  observe  Lord  Raymond  lays  great  stress  on  the  circum- 
stance that  the  stroke  was  with  a  cudgel  not  likely  to  kill."  Ld.  Raym. 
1498 ;  Toster,  294.  The  nature  of  the  instrument  used,  as  being  most 
material  on  the  question  of  malice,  was  much  commented  upon  in  the 
following  case.  It  was  found  upon  a  special  verdict  that  the  prisoner  had ' 
directed  her  daughter-in-law,  a  child  of  nine  years  old,  to  spin  some  yarn, 
and  upon  her  return  home,  finding  it  badly  done,  she  threw  a  four-legged 
stool  at  the  child,  and  struck  her  on  the  right  temple.of  which  the  child 
soon  afterwards  died.  The  jury  found  that  the  stool  was  of  sufficient 
size  and  weight  to  give  a  mortal  blow,  but  that  the  prisoner,.when  she 
threw  it,  did  not  intend  to  kill  the  deceased.  She  afterwards  threw  the 
body  into  the  river,  and  told  her  husband  that  the  child  was  lost.  After 
argument  in.  the  King's  Bench,  (where  several  formal  objections  were 
taken  to  the  special  verdict,)  the  case,  on  account  of  its  difficulty,  was 
referred  to  the  consideration  of  all  the  judges,  but  no  opinion  was  ever 
delivered,  as  some  of  the  judges  thought  it  a  proper  case  to  recommend 
a  pardon.  Pazel's  case,  1  East,  P.  C.  236 ;  1  Leach,  368.  Where  the 
prisoner  had  given  a  pair  of  clogs  to  the  deceased,  a  boy,  to  clean,  and 
finding  them  not  cleaned,  struck  him  with  one.  of  ihem,  of  which  blow 
the  boy  died  ;  this  was  held  to  be  only  manslaughter,  because  the  prisoner 
could  not,  from  the  size  of  the  instrument  made  use  .of,  Jiave  bad  any 
intention  to  take  away  the  boy's  life.  Turner's  case,  Ld.  Raym.  144^ 
1499.  The  prisoner,  a  butcher,  seeing  some  of  his  sheep  getting  through 
the  hurdles  of  their  pen,  ran  towards  th^  boy  who  was  tending  th^m,  and 
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taking  up  a  stake  that  was  on  the  ground,  threw  it  at  him.  The  stake 
bit  the  boy  on  the  head,  and  fractured  his  skull,  of  which  he  soon  after* 
wards  died,  NareSy  J.,  said  to  tlie  jury,  you  will  consider  whether  the 
stake,  which  was  lying  on  the  ground,  was  the  first  thing  the  prisoner  saw 
in  the  heat  of  his  passion,  is  or  is  not,  under  such  circumstances,  and  in 
such  a  situation,  an  improper  instrument  for  the  purposes  of  ccNrrectioo. 
For  the  using  a  weapon  from  which  death  is  likely  to  ensue,  importa  a 
mischievous  disposition,  and  the  law  implies  that  a  degree  of  malice  at* 
tended  the  act,  which,  if  death  actually  happen,  will  be  murder.  There- 
fore, if  you  should  think  the  stake  an  improper  instrument,  you  will  fur- 
tlier  consider  whether  it  was  used  with  an  intent  to  kill.  If  you  think  it 
[  ^75  ]  was,  you  must  find  the  ^prisoner  guilty  of  murder.  But,  on- the 
contrary,  if  you  are  persuaded  that  it  was  not  done  with  an  intent  to  kill, 
the  crime  will  then  amount  at  most  to  manslaughter.  Wigg's  case,  1 
Leach,  387,  (n).  A.  finding  a  trespasser  on  his  land,  in  the  first  trans- 
port of  his  passion,  beats  him,  and  kills  him ;  this  has  been  held  man* 
shiughter.  1  Hale,  P.  C.  473.  But  it  must  be  understood,  says  Mr. 
Justice  Foster^  that  he  beat  him  not  with  a  mischievous  intenti<Hi,  but 
merely  to  chastise  and  deter  him.  For  if  he  had  knocked  his  brains  o«t 
with  a  bill  or  hedge^stake,  or  given  him  an  outrageous  beating  with  an- 
ordinary  cudgel,  beyond  the  bounds  of  a  sudden  resentment,  whereof  he 
bad  died,  it  would  have  been  murder.     Foster,  391. 

The  prisoner  was  indicted  for  manslaughter.  It  appeared  that  he  was 
in  the  habit  of  going  to  a  cooper's  shop  for  chips,  and  was  tokT  by  the 
cooper'a  apprentice  that  he  must  not  come  again.  In  the  course  of  the 
same  day  he  came  again,  and  was  stopped  by  the  apprentice,  upon  whidi 
he  immediately  went  off,  and  in  passing  a  work-bench,  took  up  a  fchUtls 
(a  sharp  pointed  knife  with  a  long  handle)  and  threw  it  at  the  apprentiee, 
whose  boidy  it  entered,  and  killed  him.  HuHock,  B.,  said  to  the  jury^  if 
without  adequate  provocation  a  person  strikes  another  with  a  weapon  like«> 
]y  to  occasion  death,  although  he  had  no  previous  malioe  against  the  par- 
ty,  yet  he  is  to  be  presumed  to  have  had  such  malice,  from  the  circum- 
stances, and  he  is  guilty  of  murder.  The  jury  found  the  prisoner  gaitty, 
and  HuUoek,  B.,  observed,  that  had  he  been  indicted  for  murder,  the  evi- 
dence would  have  sustained  the  charge.  Langstaff 's  case,  1  Lewin^  C. 
C.  16Q. 

Proof  of  nuMee — protocation  must  be  recent]  In  order  to  rebut  the 
evidence  of  mdice,  it  must  appear  that  the  provocation  was  recent ;  for 
in  every  case  of  homicide,  however  great  the  provocation  may  bcy  if  there 
be  suflicient  time  for  passion  to  subside,  and  for  reason  to  interpose,  sueh 
homicide  will  be  murder.  Foster,  396.  With  respect  to  the  interval  of 
time  allowed  for  passion  to  subside,  it  has  been  observed,  that  it  is  much 
easier  to  lay  down  rules  for  determinii^  what  cases  are  without  the  limits, 
than  how  far  exactly  those  limits  extend.  It  must  be  remembered,  that 
in  these  cases  the  immediate  object  of  inquiry  is,  whether  the  suspemien 
of  reason  arising  from  sudden  passion  continued  from  the  time  of  the 
provocatbn  received  to  the  very  instant  of  the  mortal  stroke  given,  for  if, 
from  any  circumstance  whatever,  it  appears  that  the  party  reflected,  de^ 
liberated,  or  cooled,  any  time  before  the  mortal  stroke  given,  or- if,  in-  legal 
presumption,  there  was  time  or  opportunity  for  cooling,  the  killing  will 
amount  to  murder,  it  being  attributable  to  malice  and  revenge,  rather  than 
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to  hoiaan  frailty.  1  East,  P.  C.  952 ;  2  Ld.  fiaym.  1496.  The  follow* 
iog  are  stated  as  general  circomstances  amounting  to  evidence  of  malice) 
in  disproof  of  the  party's  having  acted  under  the  influence  of  passion 
only.  If,  between  the  provocation  received  and  the  stroke  given^  tlie 
party  giving  the  stroke  fall  into  other  discourse  or  diversions,  and  continue 
00  engaged  *a  reasonable  time  for  cooling ;  or  if  he  take  up  and  [  *676  ] 
punsue  any  other  business  or  design  not  connected  with  the  immediate 
object  of  his  passion,  or  subservient  thereto,  so  that  it  may  be  reasonably 
supposed  that  his  intention  was  once  called  off  from  the  subject  of  his 
provocation ;  again,  if  it  appear  that  he  meditated  upon  his  revenge,  or  used 
any  trick  or  circumvention  to  effect  it,  for  that  shows  deliberation  which  is 
inconsistent  with  the  excuse  of  sudden  passion,  and  is  the  strongest  evi- 
dence of  malice,  in  these  cases  the  killing  will  amount  to  murder  (1).  It 
may  further  be  observed,  in  respect  to  time,  that  in  proportion  to  the  lapse 
between  the  provocation  and  the  stroke,  less  allowance  ought  to  be  made 
for  any  excess  of  retaliation,  either  in  the  instrument  or  the  manner  of  it. 
The  more  length  of  time  intervening  between  the  injury  and  the  retalia- 
tion, adds  very  much  to  the  presumption  of  malice  in  law,  and  is  in  some 
ewes  evidence  in  itself  of  deliberation.  1  East,  P.  C.  252.  A  leading 
case  on  this  subject  is  that  of  Major  Oneby,  who  was  indicted  for  the 
murder  of  a  Mr.  Gower.  A  special  verdict  was  found,  which  stated  that 
the.prisoner,  being  in  company  with  the  deceased  and  three  other  persons 
at  a  tavern,  in  a  friendly  manner,  after  some  time  began  playing  at  haz- 
ard, when  Rich,  one  of  the  company,  asked  if  any  one  would  set  him 
three  half-crowns,  whereupon  the  deceased  in  a  jocular  manner,.laid  down 
three-half-pence,  telling  Rich  he  had  set  him  three  pieces,  and  the  prisoner 
at  the  same  time  set  Rich  three  half-crowns  and  lost  them  to  him  ;  imme- 
diately after  which,  the  prisoner  in  an  angry  manner  turned  to  the  de- 
ceased and  said,  it  was  an  impertinent  thing  to  set  half-pence,  and  he 
was  an  impertinent  puppy  for  so  doing;  to  which  the  deceased  answered, 
whoever  called  him  so  was  a  rascal.  Upon  this  the  prisoner  took  up  a 
bottle,  and  with  great  force  threw  it  at  the  deceased's  head,  but  did  not 
bit  him.  The  deceased  immediately  tossed  a  candlestick  or  bottle  at  the 
prisoner,  which  missed  him ;  upon  which  they  both  rose  to  fetch  their 
swords,  which  hung  in  the  room,  and  the  deceased  drew  his  sword,  but 
the  prisoner  was  prevented  from  drawing  his  by  the  company.  The  de-> 
ceased  then  threw  away  his  sword,  and  the  company  interposing,  they  sat 
down  again  for  the  space  of  an  hour.  At  the  expiration  of  that  time,  the 
deceased  said  to  the  prisoner,  ^'  we  have  had  hot  words,  but  you  were  tlie 
aggressor ;  but  I  think  we  may  pass  it  over,"  and  at  the  same  time,  offered 
Ihs  hand  to  the  ptisoner,  who  replied,  ^'  No,  damn  you,  I  will  have  your 
blood !"  The  reckoning  being  paid,  all  the  company,  except  the  prisoner, 
went  out  of  the  room  to  go  home,  but  he  called  to  the  deceased,  '^  Young 
WMBf  come  back,  I  have  something  to  say  to  you,"  on  which  the  deceased 
eame  back.  The  door  was  immediately  closed,  and  the  rest  of  the  com- 
pany excluded,  but  they  heard  a  clashing  of  swords,  and  the  deceased  was 
found  to  have  received  a  mortal  wound.  It  was  also  found  that  at  the 
breaking  up  of  the  company  the  prisoner  had  his  great  coat  thrown  over 
his  shoulders,  and  that  he  received  three  slight  wounds  in  the  fight,  and  the 
deceased  being  asked  on  his  death-bed  .whether  he  received  his  wound 
-i •  I  _  . . 111  I  ■  -i 
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in  a  manner  among  swordsmen  called  fair,  Answered,  ''I  think  I 
did/'  It  was  further  found,  that  from  the  throwing  of  the  bottle  there 
was  no  reconciliation  between  the  prisoner  and  the  deceased.  Upon 
these  facts,  all  the  judges  were  of  opinion  that  the  prisoner  was  guilty  of 
murder,  he  having  acted  upon  malice  and  deliberation,  and  not  from  sud- 
den passion.  Oneby's  case,  2  Sir.  766 ;  2  Ld.  Raym.  1489.  It  must,  I 
think,  says  Mr.  East,  be  taken,  upon  the  facts  found  in  the  verdict,  and 
the  argument  of  the  chief,  justice,  that  after  the  door  had  been  shut,  the 
parties  were  upon  an  equal  footing,  in  point  of  preparation,  before  the' 
fight  began  in  which  the  mortal  wound  was  given.  The  main  point  then 
upon  which  the  judgment  turned,  and  so  declared  to  be,  was  express  mal-" 
ice,  after  the  interposition  of  the  company,  and  the  parties  had  all  sat 
down  again  for  an  hour.  Under  these  circumstances  the  court  were  of 
opinion  that  the  prisoner  had  had  reasonable  time  for  coolingy  after  which, 
upon  an  offer  of  reconciliation  from  the  deceased,  he  had  made  use  of 
that  bitter  and  deliberate  expression,  he  would  have  his  blood !  And 
again,  the  prisoner  remaining  in  the  room  after  the  rest  of  the  company 
had  retired,  and  calling  back  the  deceased  by  the  contemptuous  appella- 
tion of  young  man,  on  pretence  of  having  something  to  say  to  him,  al- 
together showed  such  strong  proof  of  deliberation  and  coolness,  as  pre- 
cluded* the  presumption  of  passion  being  continued  down  to  the  time  of 
the  mortal  stroke.  Though  even  that  would  not  have  availed  the  prisoner 
under  these  circumstances,  for  it  must  have  been  implied,  according  to 
Mawgridge's  case,  (Kel.  128,)  that  he  acted  upon  malice,  having  in  the 
first  instance,  before  any  provocation  received,  and  without  warning  or. 
giving  time  for  preparation  on  the  part  of  the  deceased,  made  a  d^idly 
assault  upon  him.     1  East,  P.  C.  254. 

The  following  case  will  illustrate  the  doctrine  in  question.  The  de- 
ceased was  requested  by  his  mother  to  turn  the  prisoner  out  of  her  house, 
which,  after  a  short,  struggle,  he  effected,  and  in  doing  so,  gave  him  a 
kick.  On  the  prisoner  leaving  the  house,  he  said  to  the  deceased,  **  he 
would  make  him  remember  it,"  and  instantly  went  up  the  street  to  hia 
own  lodging,  which  was  distant  from  two  to  three  hundred  yards,  where 
he  was  heard  to  go  to  his  bed-room,  and,  through  an  adjoining  kitchen, 
to  a  pantry,  and  thence  to  return  hastily  back  again  by  the  same  way,  to 
the  street.  In  the  pantry  the  prisoner  hada  sharp  butcher's  knife,  with 
which  he  usually  ate.  He  had  also  three  similar  knives  there^  which  he 
used  in  his  trade  of  a  butcher.  About  five  minutes  after  the  prisoner  had 
left  the  deceased,  the  latter  followed  him  for  the.  purpose  of  giving  him^ 
his  hat,  which  he  had  left  behind  him,  and  they  met  about  ten  yards  dis-. 
tant  from  the  prisoner's  lodgings.  They  stopped  for  a  short  time,  and 
were  heard  talking  together,  but  without  any  words  of  anger,  by  two  per- 
sons who  went  by  them,  the  deceased  desiring  the  prisoner  not  to  come 
down  to  his  mother's  again  that  night,  and  the  prisoner  inpisting  that  he 
would.  After  they  had  walked  on  together  for  about  fifteen  yards,  in  the 
direction  of  the  mother's  house,  the  deceased  gave  the  prisoner  his  hat, 
when  the  latter  exclaimed,  with  an  oath,  that  he  would  have  his  rights, 
(  *678  ]  and  instantly  stabbed  *the  deceased  .with  a  knife,  or  some  sharp 
instrument,  in  two  places,  giving  him  a  sharp  wound  on  the  shoulder,  and 
a  mortal  wound  in  the  belly.  As  soon  as  the  prisoner  had  stabbed  the 
deceased  a  second  time,  he  said  he  had  served  him  right,  and  instantly  ran 
back  to  his  lodging,  and  was  heard,  as  before^  to  pass  hastily  through  his 
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bed-room  and  kitciien  to  the  pantry,  and  thence  back  to  the  bed-room, 
where  he  went  to  bed.  No  knife  was  found  upon  him,  and  the  several 
knives  appeared  tRe  next  morning  in  their  usual  places  in  the  pantry. 
Tindal,  C.  J.,  told  the  jury  that  the  principal  question  for  their  considera- 
tion would  be,  whether  the  mortal  wound  was  given  by  the  prisoner,  while 
smarting  und^r  a  provocation  so  recent  and  so  strong,  that  he  might  not 
be  considered  at  the  moment  the  master  of  his  own  understanding ;  in 
which  case,  the  law,  in  compassion  to  human  infirmity,  would  hold  the  of- 
fence to  amount  to  manslaughter  only  ;  or  whether  there  had  been  time 
for  the  blood  to  cool,  and  for  reason  to  resume  its  seat,  before  the  mortal 
wound  was  given  ;  in  which  case  the  crime  would  amount  to  wilful  mur- 
der. That,  in  determining  this  question,  the  most  favorable  circumstance 
for  the  prisoner,  was  the  shortness  of  time  which  elapsed  between  the 
original  quarrel  and  the  stabbing  of  the  deceased ;  but,  on  the  other  side, 
the  jury  must  recollect  that  the  weapon  which  inflicted  the  fatal  wound, 
was  not  at  hand  when  the  quarrel  took  place,  but  was  sought  for  by  the 
prisoner  from  a  distant  place.  '  It  would  be  for  them  to  say,  whether  the 
prisoner  had  shown  thought,. contrivance,  and  design,  in  the  tnode  of  pos- 
sessing himself  of  this  weapon,  and  again  replacing  it  immediately  after 
the  blow  was  struck ;  for  the  exercise  of  contrivance  and  design  denoted 
rather  the  presence  of  judgment  and  reason,  than  of  violent  and  ungovern- 
able passion.  The  jury  found  the  prisoner  guilty  of  murder.  Hayward's 
case,  6  C.  and  P.  157  (a). 

^*  If  a  person  receives  a  blow,  and  immediately  avenges  it  with  any  in- 
strument that  he  may  happen  to  have  in  his  hand,  then  the  offence  will 
be  only  manslaughter,  provided  the  blow  is  to  be  attributed  to  the  passion 
of'  anger  arising  from  that  previous  provocation,  for  anger  is  a  passion  to 
which  good  and  bad  men  are  both  subject.  But  the  law  requires  two 
things ;  first,  that  there  should  be  that  provocation ;  and '  secondly,  that 
the  fatal  blow  should  bo  clearly  traced  to  the  influence  of  passion,  arising 
from  that  provocation.'*  Per  Parke,  B.,  Thomas's  case,  7  C.  and  P. 
817  (fr).  In  the  same  case  the  learned  baron  held,  that  if  from  the  ciV-' 
cumstances  it  appeared  that  the  party,  before  any  provocation  given,  in- 
tended to  use  a  deadly  weapon  towards  any  one  who  might  assault  him, 
this  would  show  that  a  fatal  blow  given  afterwards  to  a  person  who  struck 
him  ought  not  to  be  attributed  to  the  provocation,  and  the  crime  would 
therefore  be  murder. 

The  prisoner  was  charged  with  the'  wilful  murder  of  his  son,  John 
Kirkham,  by  stabbing  him  with  a  knife.  A  witness,  named  Chorlton, 
stated,  "  I  was  alarmed  on  the  morning  of  Saturday,  the  24th  of  June,  at 
about  four  o'clock,  and  got  up.  On  entering  the  prisoner's  house,  I  saw 
the  prisoner  and  his  son  on  the  floor ;  the  *son  was  uppermost,  [  *679  ] 
and  they  were  wrestling  together.  I  asked  the  deceased  to.  get  up;  he 
did  so,  and  vfenX  to  the  door.  The  prisoner  then  took  up  a  coal-pick,  (a 
sort  of  smair  pick-axe)  which  must  have  been  in  the  room,  as  he  did  not 
leave  the  room  to  get  it.  The  prisoner  threw  .the  coal-pick  at  his  son, 
which  struck  him  on  the  back.  The  deceased  said  it  hurt  him,  and  the 
prisoner  said  he  would  have  his  revenge.  The  coal-pick  flew  into  the 
street,  and  the  deceased  fetched  it,  and  tossed  it  into  the  house,  but  not 
at  the  prisoner.     The  deceased  stood  at  the  door,  with  his  hands  against 
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it,  when  the  prisoner  took  a  knife  off  the  table,  and  jobbed  the  deoeosed 
with  it  on  the  left  side.  The  deceased  said,  '  Father,  yoa  have  killed 
me !'  and  retreated  a  few  paces  into  the  street,  reeling  as  Ife  went.  1  told 
the  prisoner  he*  had  stabbed  his  son.  He  said,  *  Joe,  I  will  have  my  re- 
venge.' The  deceased  came  into  the  house  again,  and  the  prisoner  stab* 
bed  the  deceased  again  in  the  left  side.  The  deceased  died  at  seven 
o'clock  the  same  morning.  I  think  from  my  first  going  to  the  boase  till 
the  fatal  blow  was  struck  was  about  twenty  minutes." 

A  female,  called  Wagstaffe,  was  also  examined,  who  said,  **  I  saw  the 
prisoner  on  the  Monday  before  the  death  of  his  son.  He  came  to  my 
bouse  drunk,  and  said  he  had  lost  his  wife,  and  that  he  and  his  wife  had 
been  quarrelling  the  Saturday  before,  and  if  his  son  John  came  over  the 
door*sill  again  hewoul(}  be  his  butcher.  He  said  his  son  took  hismother^a 
part*  I  introduced  the  name  of  the  deceased  by  saying,  that  if  he  beat 
bis  wife,  his  son  would  take  her  part,  and  it  was  upon  that  he  used  the 
expressions  as  to  the  deceased.  On  the  evening  before  the  deceased  was 
killed  I  saw  the  prisoner  again  ;  he  was  rather  tipsey ;  I  was  talking  to  bis 
wife,  who  went  away  when  he  came  up.  He  said,  if  his  wife  talked  to 
me  he  would  hit  her,  and  he  added,  ^  To-morrow  is  the  day  of  executioD, 
and  that  day  I  shall  finish  their  hash.'  I  told  him,  if  he  was  sober  be 
would  not  say  so  ;  to  this  he  made  no  reply.  I  begged  him  to  be  quiet, 
and  he  went  into  his  own  house."  In  her  cross-examination  this  witness 
stated,  that  the  threat,  '*  I  will  be  your  butcher,"  is  a  common  threat  in 
that  part  of  the  country.  CoUridge,  J.,  told  the  jury,  after  observing  on 
the  declarations  of  the  prisoner  spoken  to  by  the  last  witness,  which  he 
did  not  think  entitled  to  much  consideration,  <^  Then  I  will  suppose  that 
all  was  purely  unpremeditated  till  Chorlton  came,  and  then  the  case  will- 
stand  thus  : — the  father  and  son  have  a  quarrel ;  the  son  gets  the  father 
down,  the  son  has  tbe  best  of  it,  and  the  father  has  received  considerable 
provocation ;  and  if  when  he  got  up,  and  threw  the  pick  at  the  deceased, 
he  had  at  once  killed  him,  1  should  have  said  at  once  that  it  was  man- 
slaughter. Now  comes  the  more  important  question,  (the  son  having 
given  ncp  further  provocation,)  whether  in  truth  that  which  was  in  the 
first  instance  sufficient  provocation,  was  so  recent  to  the  actual  deadly 
blow,  that  it  excused  the  act  that  was  done ;  and  whether  the  father  was 
acting  under  the  recent  sting,  or  had  had  time  to  cool,  and  then  took  up 
the  deadly  weapon.  I  told  you  just  now  he  must  be  excused  if  the  pro- 
[  ^^0  ]  vocation  was  recent,  and  *he  acting  on  its  sting,  and  the  blood 
remained  hot;  but  you  must  consider  all  the  circumstances,  tbe  time 
which  elapses,  the  prisoner's  previous  conduct,  the  deadly  nature  of  the 
weapon,  the  repetition  of  the  blows,  because  though  the  law  condescends 
to  human  frailty,  it  will  not  indulge  human  ferocity."  The  prisoner  was 
found  ^ilty  of  manslaughter.     Kirkham's  case,  8  C.  and  P.  115  (a). 

Tbe  prisoner,  who  was  charged  with  murder,  was  a  private  of  the  Cold- 
stream Guards,  and  was  dischaiged  on  the  11th  October,  and  on  the  eve- 
nifl^  of  that  day  went  to  the  Three  Horse  Shoes  at  Hampstead,  in  com- 
pany with  a  person  named  Burkhill  and  his  brother,  Richard  Smith. 
There  were  two  more  soldiers  in  the  public-house,  and  the  deceased,  James 
Chaplin,  was  sitting  with  them.  A  dispute  arose  about  paying  the  reck- 
oning, and  a  fight  took  place  between  the  prisoner  and  a  man  named  Bur- 
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rows.  In  the  scuffle  the  deceased  jumped  over  the  table,  and  struck  the 
prisoner.  The  deceased  was-  turned  out  by  the  landlord,  but  admitted 
again  in  about  ten  minutes,  and  the  parties  all  remained  drinking  together 
after  that  for  a  quarter  of  an  hour,  when  the  prisoner  and  his  brother  went 
out.  The  deceased  remained  about  a  quarter  of  an  hour  after  the  pris- 
oner, and  then  left.  The  prisoner  and  the  deceased  were  both  in  liquor. 
The  deceased  tried  to  get  out  directly  after  the  prisoner  and  his  brother 
left,  but  was  detained  by  the  p^sons  in  the  room.  As  soon  as  they  let 
him  go,  he  jumped  over  the  table,  and  went  out  of  the  house,  saying  as  he 
went,  that  if  he  caught  them  he  would  serve  them  out.  The  deceased 
was  a  person  who  bos^ted  of  his  powers  as  a  fighter.  The  deceased  fol- 
lowed the  prisoner  and  his  brother  into  a  mews  not  far  from  the  public- 
house  where  they  had  been  drinking ;  and  a  witness  who  had  lived  near 
stated,  that  he  heard  a  noise  and  went  to  the  door  of  his  house,  and  then 
heard  a  bayonet  fall  on  the  ground,  and  on  going  out  into  Church-lane, 
heard  a  person,  named  Croft,  crying  out,  "  Police !  police  !  a  man  is  stab- 
bed !"  and  on  going  up  found  the  deceased  lying  on  the  ground  wounded. 
Croft  stated,  that  he  was  in  Field-place,  near  Church-lane,  and  heard  voices, 
which  induced  him  to  run  towards  a  bar  there,  and  when  within  a  yard  of 
the  bar,  he  heard  a  blow  like  the  blow  of  a  fist ;  this  was  followed  by 
other  blows.  After  the  blows,  he  heard  a  voice  say,  '<  Take  that,"  and  in 
half  a  minute,  to  the  best  of  his  judgment,  the  same  voice  said,  '^  He  had 
stabbed  me !"  The  wounded  man  then  ran  towards  him,  and  he  disco- 
vered it  to  be  the  deceased.  He  said,  '^  I  am  stabbed,"  three  times,  and 
soon  after  fell  on  the  ground  ;  the  prisoner  was  soon  afterwards  taken  into 
custody,  and  was  then  bleeding  at  the  nose.  The  prisoner  had  i^ot  any 
side  arms ;  but  his  brother,  who  was  with  him  had  a  bayonet. 

For  the  defence,  the  prisoner's  brother  was  called  as  a  witness,  and 
stated;  when  they  had  got  about  twenty  yards  through  the  bar  mentioned 
in  Croft's  evidence,  he  heard  somebody  say  something,  but  did  not  take 
notice  of  it,  and  deceased  came  up,  and  struck  him  on  the  back  of  the  head, 
which  caused  him  to  fall  down,  and  his  *bayonet  fell  out  of  the  [  *68i  ] 
sheath  upon  the  stones,  and  the  deceased  picked  it  up,  and  followed  the 
prisoner,  who  had  gone  on  ;  there  was  a  great  struggle  between  them> 
and  very  shortly  after  the  deceased  cried  out,  *'  I  am  stabbed !  I  am  stab- 
bed !"  A  surgeon  was  also  called,  who  proved  that  there  were  wounds 
on  the  prisonei^s  hands  such  as  would  be  made  by  stabs  of  a  bayonet,  and 
that  his  back  was  one  uniform  bruise.  Bosanquet^  J.,  in  summing  up  to 
the  jury,  said,  "  Did  the  prisoner  enter  into  a  contest  with  an  unarmed 
roan,  intending  to  avail  himself  of  a  deadly  weapon  ?  for  if  he  did,  it  will 
amount  to  murder ;  but  if  he  did  not  enter  into  the  contest  with  the  in- 
tention of  using  it,  then  the  question  will  be,  did  he  use  it  in  the  heat  of 
passion,  in  consequence  of  an  attack  made  upon  him  ?  If  he  did^  then 
it  wiH  be  manslaughter.  But  there  is  another  question.  Did  he  use  the 
weapon  in  defence  of  his  life?  Before  a  person  can  avail  himself  of  that 
defence,  he  must  satisfy  the  jury  that  that  defence  was  necessary ;  that 
he  did  all  be  could  to  avoid  it,  and  that  it  was  necessary  to  protect  his 
own  life,  or  to  protect  himself  from  such  serious  bodily  harm  as  would 
give  reasonable  apprehension  that  his  hfe  was  in  immediate  danger.  If 
he  used  the  weapon,  having  no  other  means  of  resistance,  and  no  means 
of  escape,  in  such  case,  if  he  retreated  as  far  as  he  could,  he  will  be  justi- 
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fied."     The  prisoner  was  found  guilty  of  manslaughter,  but  strongly 
commended  to  mercy.     George  Smith's  case,  8  C.  and  P.  160  (o). 

Proof  of  malice — provocation — express  malice.]  As  evidence  of 
provocation  is  only  an  answer  to  that  presumption  of  malice  which  the  law 
infers  in  every  case  of  homicide,  if  there  is  proof  of  express  malice  at 
the  time  of  the  act  committed,  the  provocation  will  not  reduce  the  offence 
from  murder  to  manslaughter.  In  such  a  case,  net  even  previous  blows 
or  struggling,  will  reduce  the  offence  to  homicide.  I  Russell,  440.  This 
rule  is  illustrated  by  the  following  case :  Richard  Mason  was  indicted  and 
convicted  for  the  wilful  murder  of  William  Mason,  his  brother  ;  but  exe- 
cution was  respited  to  take  the  opinion  of  the  judges,  upon  a  doubt  whe- 
ther, upon  the  circumstances  given  in  evidence,  the  offence  amounted  to 
murder  or  manslaughter.  The  prisoner,  with  the  deceased  and  sooie 
neighbors,  were  drinking  in  a  friendly  manner  at  a  public-house ;  till 
growing  warm  in  liquor,  but  not  intoxicated,  the  prisoner  and  the  deceas- 
ed began  in  idle  sport  to  push  each  other  about  the  room.  They  theo 
wrestled  one  fall ;  and  soon  afterwards  played  at  cudgels  by  agreement* 
All  this  time  no  tokens  of  anger  appeared  oji  either  side,  .till  the  prisoner, 
in  the  cudgel  play,  gave  the  deceased  a  smart  blow  on  the  temple.  The 
deceased  thereupon  grew  angry,  and  throttling  away  his  cudgel,  closed  in 
with  the  prisoner,  and  they  fought  a  short  time  in  good  earnest ;  but  tbe 
company  interposing,  they  were  soon  parted.  The  prisoner  then  quitted 
the  room  in  anger ;  and  when  he  got  into  the  street,  was  heard  to'  say, 
**  Damnation  seize  me,  if  I  do  not  fetch  something,  and  stick  him ;"  and, 
[  *682  J  being  reproved  for  such  expiessions,  he  answered, "  I'll  be  fdamn- 
ed  to  alT  eternity,  if  I  do  not  fetch,  something,  and  run  him  through  the 
body."  The  deceased  and  the  remainder  of  the  company  continued  in 
the  room  where  the  affray  happened  :  and  in  about  half  an  hour  the  pri- 
soner returned,  heaving  in  the  mean  time  changed  a  slight  for  a  thicker 
coat.  The  door  of  the  room  being  open  to  the  street,  the  prisoner  stood 
leaning  against  the  door-post,  his  left  hand  in  his  bosom,  and  a  cudgel  in 
his  right ;  looking  in  upon  the  company,  but  not  speaking  a  word.  Tbe 
deceased,  seeing  him  in  that  posture,  invited  him  into  the  company  ;  bat 
the  prisoner  answered,  "I  will  not  feomein."  "  Why  will  you  not?"  said 
the  deceased.  The  prisoner  replied,  '^  Perhaps  you  will  fall  on  me,  and 
beat  me."  The  deceased  assured  him  he  would  not,  and  added,  '^  Be- 
sides, you  think  yourself  as  good  a  man  as  me  at  cudgels,  perhaps  yoU 
will  play  at  cudgels  with  me."  The  prisoner  answered,  ^^  I  am  not  afraid 
to  do  so,  if  you  will  keep  off*  your  fists."  Upon  these  words  the  deceas- 
ed got  up  and  went  towards  the  prisoner,  who  dropped  the  cudgel,  as  the 
deceased  was  coming  up  to  him.  The  deceased  took  up  the  cudgel,  and 
with  it  gave  the  prisoner  two  blows  on  the  shoulder.  The  prisoner  im- 
mediately put  his  right  hand  into  his  bosom,  and  drew  out  the  blade  of  a 
tuck  sword,  crying,  "  Damn  you,  stand  off  or  I'll  stab  you  !"  and  imme- 
diately, without  giving  the  deceased  time  to  stand  off*,  made  a  pass  at  him 
with  the  sword,  but  missed  him.  The  deceased  thereupon  gave  back  a 
little,  and  th^  prisoner,  shortening  the  sword  in  his  hand,  leaped,  forward 
towards  the  deceased,  and  stabbed  him  to  the  heart,  and  he  instantly  died. 
The  Judges,  at  a  conference,  unanimously  agreed,  ^'  that  there  are  in  this 
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case  BO  many  circumstances  of  deliberate  malico  and  deep  revenge  on  the 
prisoner's  part,  that  his  offence  cannot  be  less  than  wilful  murder."  Ma- 
son's case,  Foster,  132  ;  1  East,  P.  C.  239. 

Proof  of  malice — cases  of  mutual  combat.]  The  rules  with  regard 
tothe  proof  of  malice  in  cases  of  mutual  combat,  are  not  in  all  respects 
the  same  with  those  which  have  been  already  stated  ;  with  regard  to  cases 
of  provocation  in  general,  and  as  the  former  are  of  very  frequent  occur- 
rence it  may  be  convenient  to  consider  them  under  one  head. 

In  this  class  of  cases  the  degree  or  species  of  provocation  does  not  en- 
ter so  deeply  into  the  merits  of  the  question,  as  in  those  which  have  been 
just  noticed,  and  in  the  former  it  has  been  held  that  where  upon  words 
of  reproach,  or  indeed  any  other  sudden  provocation,  the  parties  come  to 
blows,  and  a  combat  ensues,  no  undue  advantage  being  taken  or  sought 
on  either  side,  if  death  ensue,  this  amounts  to  manslaughter  only.  Nor 
is  it  material  what*  the  cause  be,  whether  real  or  imagined,  or  who  draws 
or  strikes  first,  provided  the  occasion  be  sudden  and  not  urged  as  a  cloak 
for  pre-existing  malice.     1  East,  P.  C.  241. 

Many,  says  Lord  Hale,  who  were  of  opinion  that  bare  words  of  slight- 
ing, disdain,  oi^contumely  would  not  of  themselves  make  such  a  provoca- 
'  tion,  as  to  lessen  the  crime  into'  manslaughter,  were  yet  of  *this  [  *683  ] 
opinion,  that  if  A.  gives  indecent  language  to  B.,  and  B.  thereupon 
strikes  A.,  but  not  mortally,  and  then  A.  strikes  B.  again,  and  B.  kills  A., 
this  is  manslaughter ;  for  the  second  stroke  made  a  new  provocation,  and 
so  it  was  but  a  sudden  falling  out ;  and  though  B.  gave  the  first  stroke, 
and  after  a  blow  received  from  A.,  B.  gives  him  a  mortal  stroke,  this  is 
but  manslaughter  ;  according  to  the  proverb,  the  second  blow  makes  the 
affray ;  and  this,  adds  Lord  Hcde,  was  the  opinion  of  myself  and  others. 
1  Hale,  P.  C.  456 ;  Foster,  295.  But  if  B.  had  drawn  his  sword  and 
made  a  pass  at  A.,  his  sword  tlien  undrawn,  and  thereupon  A.  had 
drawn,  and  a  combat  had  ensued,  in  which  A.  had  been  killed,  this 
would  have  been  murder ;  for  B.  by  making  his  pass,  his  adversary's 
sword  undrawn,  showed  that  he  sought  his  blood,  and  A.'s  endeavor  to 
defend  himself,  which  he  had  a  right  to  do,  virill  not  excuse  B.  But  if  B. 
had  first  drawn  and  forborne  till  his  adversary  had  drawn  too,  it  had  been 
no  mqre  than  manslaughter.     Foster,  295  ;  1  East,  P.  C.  242: 

With  regard  to  the  use  of  deadly  weapons  in  a  case  of  mutual  combat, 
the  rule  was  laid  down  by  Mr.  Justice  Bayley,  in  the  following  case. 
The  prisoner  and  Levy  quarrelled,  and  went  out  to  fight.  After  two 
rounds,  which  occupied  little  more  than  two  minutes,  Levy  was  found  to 
be  stabbed  in  a  great  iriany  places,  and  of  one  of  those  stabs  he  almost 
instantly  died.  It  appeared  that  nobody  could  have  stabbed  him  but  the 
prisoner,  who  had  a  clasped  knife  before  the  affray.  Bayley,  J.,  told  the 
.jury,  that  if  the  prisoner  used  the  knife  privately  from  the  beginning,  or 
iff  before  they  began  to  fight,  he  pidced  the  knife  so  that  he  might  use  it 
during  the  affray,  and  used  it  accordingly,  it  was  murder  ;  but  that  if  he 
took  to  the  knife  after  the  fight  began,  and  without  having  placed  it  to  be 
ready  during  the  affray,  it  was  only  manslaughter.  The  jury  found  the 
prisoner  guilty  of  murder.     Anderson's  case,  1  Russell,  447. 

Another  late  case  exhibited  nearly  similar  circumstances.     The  prisoner 
returning  home  was  overtaken  by  the  prosecutor.     They  were  both  intoxi 
cated,  and  a  quarrel  ensuiog,  the  prosecutor  struck  the  prisoner  a  blow. 
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They  fought  for  a  few  minutes,  when  the  prisoner  ran  back  a  short  dis- 
tance, and  the  prosecutor  pursued  and  overtook  him.  On  this,  the  pris- 
oner, who  had  taken  out  his  knife,  gave  the  prosecutor  a  cut  across  the 
abdomen.  The  prisoner  being  indicted  for  cutting  the  prosecutor  with 
intent  to  murder  him.  Park,  J.,  left  it  to  the  jury  whether  the  prisoner 
ran  back  with  a  malicious  intention  of  getting  out  his  knife  to  inflict  an 
injury  on  the  prosecutor,  and  so  gain  an  advantage  in  the  conflict ;  for  if 
he  did,  notwithstanding  the  previous  fighting  between  them  on  equal 
terms,  and  the  prosecutor  having  struck  the  first  blow,  he  was  of  opinion 
that  if  death  had  ensued,  the  crime  of  the  prisoner  would  have  been  mur- 
der ;  or  whether  the  prisoner  bona  fide  ran  away  from  the  prosecutor  with 
intent  to  escape  from  an  adversary  of  superior  strength,  but  finding  him- 
self pursued,  drew  his  knife  to  defend  himself;  and  in  the  latter  case,  if 
[^"684]  the  prosecutor  had  been  killed,  *it  would  have  been  manslaughter 
6nly.     Kessal's  case,  1  C.  and  P.  437  (a). 

In  the  following  case,  the  use  of  a  deadly  weapon  during  a  fight  was 
held  to  be  no  evidence  of  malice,  the  prisoner  happening  to  have  the 
knife  in  his  hand  at  the  commencement  of  the  affray.  William  Snow 
was  indicted  for  the  murder  of  Thomas  Palmer.  The  prisoner,  who  was 
a  shoemaker,  lived  in  the  neighborhood,  of  the  deceased!  One  evening 
the  prisoner,  who  was  much  in  liquor,  passed  accidentally  by  the  house  of 
the  deceased's  mother,  near  which  the  deceased  was  at  work.  He  had 
a  quarrel  with  him  there,  and  after  high  words  they  were  going  to  fight, 
but  were  prevented  by  the  mother,  who  hit  the  prisoner  in  the  face,  and 
threw  water  over  him.  The  prisoner  went  into  his  house,  but  came  out 
in  a  few  minutes,  and  set  himself  down  upon  a  bench  before  his  gatey 
with  a  shoemaker's  knife  in  his  hand,  paring  a  shoe.  The  deceased,  oh 
finishing  his  work,  returned  home  by  the  prisoner's  house,  and  called  out 
to  him  as  he  passed,  '^  Are  not  you  an  a^ravating  rascal  ?"  The  pris- 
oner replied,  <'  What  will  you  be,  when  you  are  got  from  your  master's 
feet  ?"  on  which  the  deceased  took  the  prisoner  by  the  collar,  and  drag- 
ging him  off*  the  bench,  they  both  rolled  into  the  cart*way.  While  they 
were  struggling  and  fighting,  the  prisoner  underneath  the  deceased^  the 
latter  cried  out  <<  You  rogue,  what  do  you  do  with  that  knife  in  ypur 
hand  ?"  and  caught  at  his  arm  to  secure  it ;  but  the  prisoner  kept  his 
hand  striking  about,  and  held  the  deceased  jso  hard  with  his  other  hand 
that  he  could  not  get  away.  The  deceased,  however,  at  length  made  an 
eflbrt  to  disengage  himself,  and  during  the  struggle  received  the  mortal 
wound  in  his  left  breast,  having  before  received  two  slight  wounds.  The 
jury  found  the  prisoner  guilty  of  murder ;  but  judgment  was  respited,  to 
take  the  opinion  of  the  judges,  who  (in  the  absence  of  De  Grep,  C.  J.,) 
were  unanimously  of  opinion  that  it  was  only  manslaughter.  They 
thought  that  there  was  not  sufllicient  evidence  that  the  prisoner  lay  in  wait 
for  the  deceased,  with  a  malicious  design  to  provoke  him,  and  under  that 
color  to  revenge  bis  former  quarrel  by  stabbing  him,  which  would  have 
made  it  murder.  On  the  contrary,  he  had  composed  himself  to  work  at 
his  own  door,  in  a  summer's  evening ;  and  wheiy  the  deceased  passed  by, 
provoked  him  neither  by  word  nor  by  gesture.  The  deceased  b^an  first 
by  ill  language,  and  afterwards  by  collaring  him  and  dragging  him  from 
his  seat,  and  rolling  him  in  the  road.    The  knife  was  used  openly,  before 
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the  deceased  came .  by,  and  not  concealed  from  the  by-standers ;  though 
the  deceased  in  his ''  passion  did  not  perceive  it  till  they  were  both  down  ; 
and,  though  the  prisoner  was  not  justifiable  in  using  such  a  weapon  on 
such  an  occasion,  yet,  it  being  already  in  his  hand,  and  the  attack  upon 
him  very  Solent  and  sudden,  they  thought  it  only  amounted  to  man- 
slaughter, and  he  was  recommended  for  a  pardon.  Snow's  case,  1  East, 
P.  C.  244,  245. 

Not  only  will  the  premeditated  use  of  deadly  weapons,  in  cases  of  mu- 
tual combat,  render  the  homicide  murder,  but  the  combat  itself  may  be  of 
such  a  nature  as  to  make  it  murder,  if  death  ensue.  The  "^pris-  [  *685  ] 
oner  was  indicted  for  manslaughter,  and  the  evidence  was,  that  he  and 
the  deceased  were  "  fighting  up  and  down,"  a  brutal  and  savage  practise 
in  the  north  of  England.  Bayley^  J.,  said  to  the  jury.  Fighting  '  up  and 
down'  is  ealculated  to  produce  death,  and  the  foot  is  an  instrument  likely 
to  producd'^  death.  If  death  happens  in  a  fight  of  this  description,  it  is 
murder,  and  not  manslaughter.  The  prisouer  being  convicteid,  Bayley^ 
J.y  told  him,  that  had  he  been  charged  with  murder,  the  evidence  adduced 
would  have  sustained  the  indictment.  Thorpe's  case,  1  Lewin,  C.  C. 
171.     See  Muiphy's  case,  6  C.  and  P.  103  (a),  ante,  p.  660. 

In  order  to  bring  the  case  wijhin  the  rule  relating  to  mutual  combats, 
so  as  to  lessen  the  crime  to  manslaughter,  it  must  appear  that  no  undue 
advantage  was  sought  or  taken  on  either  side.  Foster,  295.  To  save 
the  party  making  the  first  assault  upon  an  insufficient  legal  provocation, 
from  the  guilt  of  murder,  the  occasion  must  not  only  be  sudden,  but  the 
party  assaulted  must  be  upon  an  equal  footing,  in  point  of  defence  at 
least,  at  the  outset ;  and  this  is  peculiarly  requisite,  where  the  attack  is 
made  with  deadly  or  dangerous  weapons.  1  East,  P.  C.  242.  Where 
persons  fight  on  fair  terms,  says  Mr.  Justice  Bayley,  ''  and  merely  with 
fists^  where  life  is  not  likely  to  be  at  hazard,  and  the  blows  passing  be- 
tween them  are  not  likely  to  4>ccasion  death,  if  death  ensues,  it  is  man- 
slaughter ;  and  if  persons  meet  originally  on  fair  terms,  and  after  an  inter- 
val, blows  having  been  given,  a  party  draws,  in  the  heat  of  blood,  a  dead- 
ly instrument,  and  inflicts  a  deadly  injury,  it  is  manslaughter  only.  But  if 
a  party  enters  into  a  contest  dangerously  armed,  and  fights  under  an  u'nr 
fair  advantage,  though  mutual  blows  pass,  it  is  not  manslaughter,  but  mur- 
der.    Whiteley's  case,  1  Lewin,  C,  C.  173. 

The  lapse  of  time,  also,  which  has  taken  place  between  the  origin  of  the 
quarrel,  and  the  actual  contest,  is  in  these  cases  a  subject  of  great  consid- 
eration, as  in  the  following  instance.  The  prisoner  was  indicted  for  the 
wilful  murder  of  William  Harrington.  It  appeared  that  the  prisoner  and 
the  deceased,  who  had  been  for  three  or  four  years  upon  terms  of  intima- 
cy, had  been  drinking  together  at  a  public-house,  on  the  night  of  the  27th 
of  Fetmiary,  till  about  twelve  o'clock  ;  that  about  one,  they  were  together 
in  the  street,  when  they  had  some  words,  and  a  scufSe  ensued,  during  which 
the  deceased  struck  the  prisoner  in  the  face  with  his  fist,  and  gave  him  a 
black  eye.  T|pe  prisoner  called  fcnr  the  police,  and  on  a  police-man  coming, 
went  avfay.  He  however  returned  again,  between  five  and  ten  minutes 
afterwards,  and  stabbed  the  deceased  with  a  knife  on  the  left  side  of  the 
abdomen.  The  prisoner's  father  proved  that  the  knife,  a  common  bread 
and  cheese  knife,  was  one  which  the  prisoner  was  in  the  habit  of  carrying 
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about  with  him,  and  that  he  was  rather  weak  in  his  intellects,  but  not  so 
much  so  as  not  to  know  right  from  wrong.  Lord  Tenterdenf  in  summing 
up,  said,  It  is  not  every  slight  provocation,  even  by  a  blow,  which  wilt, 
when  the  party  receiving  it  strikes  with  a  deadly  weapon,  reduce  the 
crime  from  murder  to  manslaughter.  But  it  depends  upon  the  time 
f  *686  ]  *elap8ing  between  the  blow  and  the  Injury;  and  also,  whether 
the  injury  was  inflicted  with  an  instrument  at  the  moment  in  the  posses- 
sion of  the  party,  or  whether  he  went  to  fetch  it  from  another  place.  It  is 
uncertain,  in  this  case,  how  long  the  prisoner  was  absent.  The  witness 
says  from  five  to  ten  minutes,  according  to  the  best  of  his  knowledge.  . 
Unless  attention  is  particularly  called  to  it,  it  seems  to  me  that  evidence 
of  time  is  very  uncertain.  The  prisoner  may  have  been  absent  less  than 
five  minutes.  There  is  no  evidence  that  he  went  any  where  for  the  knife. 
The  father  says  that  it  was  a  knife  he  carried  about  with  him,  it  was  a 
common  knife,  such  as  a  man  in  the  prisoner's  situation  in  life  might  have ; 
for  ought  that  appears,  he  might  have  gone  a  little  way  from  the  deceased, 
and  then  returned,  still  smarting  under  the  blow  he  had  received.  You 
will  also  take  into  consideration  the  previous  habits  and  connection  of  the 
deceased  and  the  prisoner  with  respect  to  each  other.  If  there  had  been 
any  old  grudge  between  them,  then  the  crime  which  the  prisoner  commit- 
ted might  be  murder.  But  it  seems  they  had  been  long  in  habits  of  inti- 
macy, and  on  the  very  night  in  question,  about  an  hour  before  the  blow, 
they  had  been  drinking  in  a  friendly  way  together.  If  you  think  that 
there  was  not  time  and  interval  sufficient  for  the  passion  of  a  man,  proved 
to  be  of  no  very  strong  intellect,  to  cool,  and  for  reason  to  regain  her 
dominion  over  his  mind,  then  you  will  say  that  the  prisoner  is  guilty  only 
of  manslaughter.  But  if  you  think  that  the  act  was  the  act  of  a  wicked, 
malicious,  and  diabolical  mind,  (which,  under  the.  circumstances,  I  should 
think  you  hardly  would,)  then  you  will  find  him  guilty  of  murder.     The 

1'ury  found  the  prisoner  guilty  of  manslaughter.    Lynch's  case,  5  C.  and 
\  324  (a). 

In  cases  of  mutual  combat,  evidence  is  frequently  given  of  old  quarrels 
between  the  parties,  for  the  purpose  of  showing  that  the  person  killing 
acted  from  malice  towards  the  deceased,  but  it  is  not  in  every  case  of*  an 
old  grudge,  that  the  jury  will  be  justified  in  finding  malice.  Thus,  where 
two  persons  who  have  formerly  fought  in  malice,  are  afterwards  to  all  ap- 
pearance reconciled,  and  fight  again  on  a  fresh  quarrel,  it  shall  not  be  pre- 
sumed that  they  were  moved  by  the  old  grudge ;  Hawk.  P.  C.  b.  1,  c.  31, 
8.  30 ;  unless  it  appear  that  the  reconciliation  was  pretended  only.  1 
Hale,.  P.  C.  452.  If,  says  Lord  HcdCi  A.  sues  B.,  or  threatens  to  sue  him, 
this  alone  is  n6i  sufiicient  evidence  of.  malice  prepense,  though  possibly 
they  meet  and  fall  out  and  fight,  and  one  kills  the  other,  if  it  happens 
upon  sudden  provocation ;  but  this  may  by  circumstances  be  heightened 
into  malice  prepense,  as  if  A.,  without  any  other  provocation,  strikes  B. 
upon  account  of  that  difference  in  law,  or  lies  in  wait  to  kill  him,  or  comes 
with  a  resolution  io  strike  or  kill  him.     1  Hale,  P.  C.  451. 

Proof  of  malice — cases  of  mut^al  combat — duelling.]  Deliberate  duel- 
ling, if  death  ensues,  is  in  the  leye  of  the  law  murder ;  for  duels  are  gener- 
ally founded  in  deep  revenge.     And  though  a  person  should  be  drawn 
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into  a  duel,  not  on  a  motive  so  criminal,  but  merely  *upon  the 
punctilio  of  what  the  swordsmen  falsely  call  honor,  that  will  n^t  excuse 
him.  For  he  that  deliberately  seeks  the  blood  of  another,  in  a  private 
quarrel,  acts  in  defiance  of  all  laws,  human  and  divine,  whatever  his  mo- 
tive may  b^.  But  if  upon  a  sudden  quarrel  the  parties  fight  on  the  spot,  or 
if  they  presently  fetch  their  weapons,  and  go  into  the  field  and  fight,  and 
one  of  them  falls,  it  will  be  only  manslaughter,  because  it  may  be  pre- 
sumed that  the  blood  never  cooled.  It  will  however,  be  otherwise,  if  they 
appoint  to  fight  the  next  day,  or  even  upon  the  same  day,  at  such  an 
interval,  as  that  the  passion  might  have  subsided,  or  if  from  any  circum- 
stance attending  the  case,  it  may  be  reasonably  concluded  that  their  judg- 
ment had  actually  controlled  the  first  transport  of  passion  before  they  en- 
gaged. The  same  rule  will  hold,  if  after  a  quarrel  they  fall  into  other 
discourse  or  diversions,  and  continue  so  engaged  a  reasonable  time  for 
cooling.  Foster,  297.  It  seems  agreed,  says  Mr.  Hawkins,  that  wherev- 
er two  persons  in  cool  blood  meet,  and  fight  on  a  precedent  quarrel,  and 
one  of  them  is  killed,  the  other  is  guilty  of  murder,  and  cannot  help  him- 
self by  alleging  that  he  was  first  struck  by  the  deceased,  and  that  he  had 
often  declined  to  meet  him,  but  was  prevailed  upon  by  his  importunity, 
or  that  it  was  his  intention  onty  to  vindicate  his  reputation,  or  that  he 
meant  not  to  kill,  but  only  to  disarm  his  adversary,  for  since  he  delibe- 
rately engaged  in  an  act  highly  unlawful,  he  must  at  his  peril  abide  the 
consequences.     Hawk.  P.  C.  b.  1,  c.  31,  s.  21. 

It  is  said  by  Lord  Hale,  that  if  A.  and  B.  meet  deliberately  to  fight, 
and  A.  strikes  B.,  and  pursues  him  so  closely,  that  B.  in  safeguard  of  his 
own  life  kills  A.,  this  is  murder  in  B.,  because  their  meeting  vvas  a  com- 
pact, and  an  act  of  deliberation,  and  therefore  all  that  follows  thereupon 
is  presumed  to  be  done  in  pursuance  thereof,  and  thus  is  Dalton  (cap.  92, 
p.  241,)  to  be  understood.  1   Hale,  P.  C,  452.     But  yet,  q:uare,  adds 
Lord  Hale,  whether  if  B.  had  really  .and  bona  fide  declined  to  fight,  ran 
away  as  far  us  he  could,  (suppose  it  half  a  mile,)  and  offered  to  yield,  yet 
A.  refusing  to  decline  it,  had  attempted  his  death,  and  B.  after  all  this 
kills  A.  in  self-defence,  whether  it  excuses  him  from  murder?     But  if  the 
running  away  were  only  a  pretence  to  save    his  own  life,  but  was  really 
designed  to  draw  out  A.  to  kill  him,  it  is  murder.     Ibid.     Blackstone  has 
noticed  this  doubt,  but  has  given  no  opinion  upon  the  subject ;  4  Com. 
185;  but  Mr.^ East  has  argued  at  some  length  in  support  of  the  propo- 
sition, that  such  homicide  will  not  amount  to  murder,  on  the  ground 
that  B»,  by  retreating,  expressly  renou.nces  the  illegal  combat,  and  gives 
reasonable  grounds  for  inducing  a  belief  that  he  no  longer   seeks  to  hurt 
his  opponent,  and  that  the  right  of  self-defence  ought  not  therefore  to  be 
withheld  from  him.     1  East,  P.  C.  285.     But  if  B.  does  hot  retreat  voU 
UfUarUy,  but  is  driven  to  retreat  by  A.,  in  such  case  the  killing  would  be 
.  murder.     Thus  it  is  said  by  Hawkins,  that  if  a  man  assault  another  with 
malice  prepense,  and  after  be  driven  by  him  to  the  wall,  and  kill  him  there, 
in  his  own  defence,  he  is  guilty  of  murder  in  respect  of  his  first  intent. 
Hawk.  P.C.  b.  1,  c.  31,  s.  26. 

Hn  cases  of  deliberate  duelling,  in  which  death  ensues,  [  *688  ] 
not  only  is  the  principal  who  inflicts  the  wound  guilty  of  murder,  but  also 
the  second,  and  it  has  been  doubted  whether  the  second  of  the  party  kill- 
ed is  not  also  guilty  of  the  same  offence.  For  the  latter  position  Lord 
Hale  cites  the  book  of  22  £dw.  3,  Coron,  262,  but  he  adds,  that  he 
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thinks  the  law  was  too  much  strained  in  that  case,  and  that  though  a  great 
misdemeanor,  it  is  not  murder.     1  Hale,  P.  C.  442. 

The  prisoners  were  indicted  for  the  murder  of  Charles  Flower  Mirfin^ 
who  was  killed  in  a  duel  by  a  Mr.  Elliott.     Neither  of  the  prisoners  act- 
ed as  a  second  on  the  occasion,  but  there  was  evidence  to  show  that  they 
and  two  other  persons,  went  to  the  ground  in  company  with  Mr.  Elliott, 
and  that  they  were  present  when  the  fatal  shot  was  fired.     Vaughauy  B., 
told* the  jury,  *'  When  upon  a  previous  arrangement,  and  after  there  has 
been  time  for  the  blood  to  cool,  two  persons  meet  with  deadly  weapons, 
and  one  of  them  is  killed,  the  party  who  occasions  the  death  is  guilty  of 
murder  ;  and  the  seconds  also  are  equally  guilty.     The  question  then  is, 
did  the  prisoners  give  their  aid  and  assistance  by  their  countenance  and 
encouragement  of  the  principals  in  this  contest  ?"     After  observing  that 
neither  prisoner  had  acted  as  a  second,  the  learned  judge  continued* 
"  If,  however,  either  of  them  sustained  the  principal  by  his  advice  or  pres- 
ence ;  or  you  think  he  wont  down  for  the  purpose  of  encouraging  and 
forwarding  the  unlawful  conflict,  although  he  did  not  say  or  do  any  thing, 
yet  if  he  was  present  and  was  assisting  and  encouraging  at  the  moment 
when  the  pistol  was  fired,  he  will  be  guilty  of  the  ofience  imputed  by  this 
indictment"     The  prisoners  were  found  guilty.     Young's  case,  8  C.  and 
P.  644  (a). 

Proqf  of  malice — peace  officers  and  others  killed  in  performing' their 
^uty — what  persons  are  within  the  rule.]  The  protection  is  not  confin- 
ed to  the  person  of  the  officer  only.  Every  one  lending  his  assistance  to 
an  officer  of  the  peace,  for  the  keeping  of  the  peace,  whether  command- 
ed to  do  so  or  not,  is  under  the  same  protection  as  the  officer.  Foster, 
309 ;  1  Hale,  P.  C.  463. 

Nor  is  the  protection  confined  to  the  ordinary  ministers  of  justice  or 
their  assistants.  It  extends,  with  some  limitations,  to  private  persons  in- 
terposing to  prevent  mischief  in  case  of  an  afiray,  or  endeavoring  to 
apprehend  felons,  or  persons  who  have  given  a  dangerous  wound,  and 
bring  them  to  justice.  For  those  persons  are  discharging  a  duty  reqi^ired  of 
them  by  law.  Foster,  309.  But  in  the  case  of  private  persons  endeav- 
oring to  bring  felons  to  justice,  this  caution  must  be  observed — ^viz.  that 
a  felony  has  been  actually  committed,  for  if  not,  no  suspicion,  however 
well  founded,  will  bring  the  person  so  interposing  within  the  protection  of 
the  law  ;  and  supposing  a  felony  to  have  been  actually  committed,  and  the 
party  interposing  to  arrest  a  wrong  person,  he  will  not  be  entitled  to  pro- 
tection.    Foster,  318. 

There  is  a  distincton  between  this  case  and  that  of  a  peace  officer, 
who  has  a  warrant  against  a  particular  person  by  name,  though  that  per- 
[  *689  ]  son  may  happen  to  bfi  innocent  of  the  offence  with  *which  he  is 
charged.  If  A.,  being  a  peace  officer,  has  a  warrant  from  a  proper  mag- 
istrate for  apprehending  B.  by  name,  upon  a  charge  of  felony,  or  if  B. 
stands  indicted  for  felony,  or  if  the  hue  and  cry  be  levied  against  B.  by 
name^  in  these  cases,  if  B.,  though  innocent,  flies,  or  turns  and  resists, 
and  in  the  struggle  or  pursuit  is  killed  by  A.,  or  any  persop  joining  in  the 
hue  and  cry,  the  person  so  killing  will  be  indemnified.  And  on  the  other 
hand,  if  A.  or  any  other  person  joining  in  the  hue  and  cry  is  killed  by  B., 
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or  any  of  his  accomplices  joining  in  that  outrage,  it  will  be  murder.  For 
A.  and  those  joining  with  him  were  in  this  instance  in  the  discharge  of  a 
(luty  the  law  requires  from  them,  and  subject  to  punishment,  in  case  of 
a  wilful  neglect  of  it.     Foster,  318. 

Proof  of  malice — peace  officers  killed,  or  killing  others  in  performance 
of  their  diUy — their  arithority,]  It  will  be  convenient  to  consider  the 
evidence  relating  to  the  conduct  of  peace  officers  in  the  execution  of  their 
duty,  under  the  following  heads: — 1,  their  authority  or  warrant;  2,  what 
■nolice  of  their  authority  is  required  ;  3,  the  mode  of  executing  their  au- 
thority ;  and  4,  the  mode,  where  an  officer  is  killed,  in  which  that  killing 
was  effected. 

With  regard  to  the  authority  of  b.  peace  officer,  and  those  assisting  him, 
they  are  justified  in  apprehending,  without  any  warrant,  all  persons  who 
have  committed  a  felony,  or  have  been  indicted  for  felony,  and  if  in  the 
pursuit,  the  felon  be  killed,  where  he  cannot  be  otherwise  overtaken,  the 
homicide  is  justifiable.  1  East,  P.  C.  296,  300.  So  a  peace  officer  may 
justify  an  arrest  on  a  charge  of  felony,  on  reasonable  suspicion,  although  it 
should  afterwards  appear  that  no  felony  has  been  committed.  Samuel  r« 
Payne,  Dougl.  359;  1  East,  P.  C.  301.  The  constable,  it  is  observed  by 
Lord  HaUy  cannot  judge  whether  the  party  be  guilty  or  not,  till  he  come 
to  his  trial,  whicl^  cannot  be  till  he  be  apprehended,  which  he  thinks  asuf^ 
ficient  reason  for  justifying  him  in  killing  the  party  accused,  if  he  fly  from 
the  arrest,  and  cannot  otherwise  be  taken,  however  innocent  he  may  after- 
wards appear  to  have  been.  2  Hale,  P.  C.  84,  89, 93 ;  I  East,  P.  C.  801. 
All  that  can  in  reason  be  required  of  the  peace  officer  is,  that  he  should 
inform  himself,  as  well  as  he  can,  of  the  circumstances,  and  that  the  rela* 
tion  of  the  party  who  gave  him  information,  should  appear  credible.  1 
East,  P.  C.  302.  But  in  order  to  justify  a  peace  officer  in  making  an  ar* 
rest,  upon  suspicion  of  felony,  on  the  charge  of  another,  it  must  appear 
that  the  party  arrested  was  charged  with  felony.  The  prisoner  having 
quarrelled  with  his  master  about  wages,  the  latter  threatened  to  send  for  a 
constable.  The  prisoner  went  up  stairs  for  his  tools,  and  said  no  consta- 
ble should  stop  him,  and  coming  down,  he  drew  from  his  sleeve  a  naked 
knife,  saying  he  would  do  for  the  first  bloody  constable  that  offered  to 
stop  him ; — ^that  he  was  ready  to  die,  and  would  have  a  life  before  he  lost 
his  own,  and  making  a  flourishing  motion  with  his  knife,  he  put  it  in  his 
sleeve  again,  and  left  the  shop.  The  master  thenmpplied  to  a  constable, 
but  made  no  charge,  only  saying  he  suspected  the  prisoner  had  tools  of 
his,  and  was  ^'leaving  his  work  undone.  The  constable  told  him  [  *690  ] 
he  would  take  him,  if  the  master  would  give  him  in  charge,  upon  which 
the  master  took  the  constable  to  the  place  in  which  the  prisoner  was',  (a 
privy)  and  said  "  That  is  the  man,  I  give  you  in  charge  of  hini.'*  The 
constable  then  said  to  the  prisoner,  ''  My  good  fellow,  your  master  gives 
you  in  charge  to  me,  you  must  go  with  me."  The  prisoner,  without 
speaking,  stabbed  the  constable  with  a  knife  under  the  left  breast,  and  at- 
tempted to  make  three  other  blows.  Being  indicted  for  maliciously  stab- 
bing the  constable,  and  convicted,  a  case  was  reserved  for  the  opinion  of 
the  judges,  the  majority  of  whom  held,  that  as  the  actual  arrest  would  have 
been  illegal,  an  attempt  to  make  it,  when  the  prisoner  was  in  such  a  situ- 
ation that  be  could  not  get  away,  and  when  the  waiting  to  give  notice 
might  tiave  enabled  the  constable  to  complete  the  arrest,  was  such  a  prov- 
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ocatton  as,  if  death  had  ensued,  would  have  made  the  case  manshaghter 
only,  and  that  there  the  conviction  was  wrong.  Holroyd j^nd  Burroughs 
JJ.,  thought  otherwise.  Thomson's  case,  1  Moody,  C.  C.  80  (a).  So  id 
the  following  case,  (which  was  an  indictment  under  the  43  Geo.  3,  for 
cutting  the  prosecutor,  who  had  assisted  the  constable),  the  charge  upon 
which  the  constable  and  the  prosecutor  acted,  was  held  to  be  not  sufficient 
to  justify  the  arrest.  A  person  travelling  on  the  highway  told  the  consta- 
ble that  a  man  coming  on  the  road  had  been  ill-using  him,  and  charged  the 
constable,  in  the  prisoner's  hearing  to  take  him  before  a  magistrate  for  so 
mis-using  him,  on  which  the  constable  meeting  the  prisoner  passing  along 
the  highway,  ordered  him  to  stop,  for  insuhing  a  man  on  the  road,  and 
told  him  he  was  his  prisoner,  ordering  the  prosecutor  to  assist  him.  The 
prisoner  being  in  custody,  attempted  to  escape,  but  being  pursued  by  the 
prosecutor,  gave  him  the  cut  in  the  face,  for  which  he  was  indicted  and 
convicted.  On  a  case  reserved,  the  judges  were  of  opinion  that  the  orig- 
inal arrest  was  illegal,  and  that  the  recaption  would  also  have  been  illegal ; 
that  the  case  would-  not  have  been  murder  if  death  had  ensued,  and  that 
the  prisoner  was  consequently  entitled  to  an  acquittal.  Curvan's  case,  1 
Moody,  C.  C.  132  (6).  But  in  order  to  justify  the  officer,  the  charge 
need  not  contain  the  same  accurate  description  of  the  offence,  as  would 
be  required  in  an  indictment.  Thus,  where  the  prisoner  was  delivered 
into  the  custody  of  a  constable,  who  was  told  that  it  w^s  because  he  had 
a  forged  note  in  his  possession,  and  the  prisoner  shot  at,  and  wounded,  the 
constable,  and  was  thereupon  indicted  for  that  offence,  it  was  held,  on  a 
reference  to  the  judges,  that  the  conviction  was  right.  They  were  of 
opinion,  that. though  the  charge  on  which  the  prisoner  was  taken  into  cus- 
tody, viz.  the  having  a  forged  note  in  his  possession,  without  more,  was 
defective,  still  that  defect  was  immaterial ;  that  it  was  not  necessary  that 
the  charge  should  contain  the  same  accurate  description  of  the  oflfence  as 
an  indictment,  and  that  it  must  be  considered  as  imputing  to  the  prisoner 
a  guilty  possession.     Ford's  case,  Russ.  and  Ry.  329  (c). 

At  common  law,  both  peace  officers  and  private  persons  are  justified, 
[  *691  ]  without  a  warrant,  in  apprehending  and  detaining,4]ntil  they  *can 
be  carried  before  a  magistrate,  all  persons  found  attempting  to  commit  a 
felony.     Hunt's  case,  I  Moody,  C.  C.  93  (d). 

So  at  common  law,  either  a  constable  or  a  private  person  may 
interpose,  without  warrant,  to  prevent  a  breach  of  the  peace,  and  if  he  be 
killed  in  endeavoring^to  part  those  whom  he  sees  fighting,  the  person  by 
whom  he  is  killed  is  guilty  of  murder,  and  cannot  excuse  himself  by  alleging 
that  what  he  did  was  in  a  sudden  affray,  in  the  heat  of  blood ;  for  he  who 
carries  his.  resentment  so  high  as  not  only  to  execute  his  revenge  against 
those  who  have  affronted  him,  but  even  against  such  as  have  no  otherwise 
offended  him,  than  by  doing  their  duty,  and  endeavoring  to  restrain  him 
by  breaking  through  his,  shows  such  an  obstinate  contempt  of  the  law,  that 
he  is  no  more  to  be  favored,  than  if  he  had  acted  in  cool  blood.  Hawk. 
P.  C.  b.  1,  c.  31,  s.  48. 

But  whether  a  constable  or  other  peace  officer  is  warranted  in  arresting 
a  person  upon  a' charge  by  another,  of  a  mere  breach  of  the  peace,  after 
the  affray  is  ended,  without  a  special  warrant  from  a  magistrate,  is  a  point 
which  has  occasioned  some  doubt.     According  to  some  authorities,  the 
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officer  may^  arrost  the* party,  on  the  chaise  pf  another,  though  .the  affray 
18  orer,  for  the  purpose  of  brinc^'mg  liini  before  a  justice,  to  find  security 
for  bis  appearance.  2  Hale,  P.  C.  90.  Hancock  r.  Sandharn,  Williams 
V.  Dompsey,  1  East,-  P.  C.  306;  (n.)  But  the  better  opinion  is  said  to . 
be  the  other  way.  1  East,  P.  C.  305;  Hawk.  b.  2,  c.  12,8.  20;  2 
Russell,  506.  See  Timothy  t;.  Simpson,  I  C,  M.  and  R.  757.  Itseems^ 
however,  that  if  one  person  threatens  to  kill  another,  who  complains  to  a 
constable^  the  latter  may,  in  order  to  avoid  the  present  danger^  arrest  the 
party,  and  detain  him  till  he  can:  conveniently  bring  hiiA  before  a  justice 
of  the  peace.  2  Hale,  P.  C.  88.  This  power  is  grounded  on  the  duty  of 
the  officer,  to  prevent  a  probable  felony,'  and  must  be  governed  by  the 
same  rules  which  apply  to  that  case.     1  East,  P.  C.  306. 

According  to  Lord  Haley  a  peace  officer  may  arrest  night-walkers^ 
or  persons  unduly  armed,  who  will  not  yield  themselves,  and  if  they  fly  or 
resist,  and  the  officer,  in  endeavoring  to  arrest  them,  kills  them,  it  is  not 
felony,  though  the  parties  be  innocent.  2  Hale,  P.  C.  85, 97.  But  unless 
there  were  a  reasonable  suspicion  of  felony  in  such  a  case,  it  may  be  a 
matter  of  doubt  at  this  day,  says  Mr.  East,  whether  so  great  a  degree  of 
severity  would  be  either  justifiable  or  necessary,  especially  in  case  of  mere 
flight.  I  East,  P;  C.  303.  In  one  case  it  was  held  that  the  apprehension* 
of  a  person  in  the  night,  as  a  night-walker  and  disorderly  person,  though 
by  a  lawful  officer*  would  be  illegal,  if  the  person  arrested  was  innocent, 
and  there  were  lio  reasonable  grounds  to  mislead  the  officer.  Tooley's 
case,  2  Lord  Raym.  1301.  And  Lord  Halt  is  reported  to  have  8aid>that 
constables  had  made. a  practice  of  taking  up  people  only  for  walking  the 
streets,  but  he  knew  not  whence  they  had  such  an  authority.  2  Hale,  P.  C. 
89,  (note).  In  a  late  case  of  an  action  for  false  imprisonment,  it  appeared 
that  the  plaintiff  was  returning  home  late  from  a  party,  when  a  constable 
seized  him  as  a  disorderly  ^person,  and  carried  him  before  the  [*692  ] 
captain  of  the  watch  (the  defendant),  who,  upon  the  information  of  the 
constable,  sent  him  to  the  House  of  Correction  till  the  following  morning. 
The  defendant  justified  under  a  local  act,  which  gave  power  to  apprehend 
all  night'toalkers,  malefactors,  and  suspicious  persons.  •  But  Bayhy^  J., 
said  this  waf  no  defence  to  the  action ;  that  by  night-walkers  was  meant 
such  persons  as  are  in  the  habit  of  being  out  at  night  for  some  wicked  pur- 
pose, and  that  there  was  no  evidence  to  show  that  the  plaintiff  was  a 
malefactor  or  suspicious  person.     Watson  t^.  Carr,  1  Lewin,  C.  C.  6. . 

It  is  said  in  one  case  that  watchmen  ahd  beadles  have  power  at  common 
law  to  arrest  aiid  detain  in  prison,  for  examination,  persons  walking  in  the 
streets  at  night,  where  there  is  reasonable  ground  to  suspect  of  felony, 
although  there  is  no  proof  of  a  felony  having  been  committed.  Lawrence 
v.Hedger,  3  Taunt.  14.  This  case,  however,  does  not  appear  to  extend 
beyond  the  rule  already  laid  down,  that  every  peace  officer  has  authority, 
upon  a  reasonable  suspicion  of  felony,  to  arrest  a  party,  whether  by  day 
or  night.  It  is  said  by  Hawkins,  that  it  is  held  by  some  that  any  private 
person  may  lawfully  arrest  a  suspicious  night-walker,  and  detain  him  till  it 
be  made  to  appear  that  he  is  a  person  of  good  reputation ;  and  also  that  it 
has  been  adjudged  that  any  one  may  apprehend  a  common  notorious  cheaJty 
going  about  the  country  with  false  dice,  and  being  actully  caught  playing 
with  them,  in  order  to  have  him  brought  before  a  justice  of  the  peaoe. 
Hawk.  P»  C.  b.  2,  c.  13,  s.  20  ;  and  see  the  5  Geo.  4,  c.  83,  s.  6,  stated  |Km/. 

An  officer  is  not  justified  in  killing,  to  prevent  an  escape,  where  the 
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party  is  in  custody  on  a  charge  of  misdemeanor.  The  prisoner,  an  excise 
officer,  had  apprehended  a  smuggler^  who,  after  his  capture,  assaulted  the 
officer,  and  beat  him  severely,  when  the  former  fired  a  pistol  at  his  I^jS, 
and  warned  bira  to  keep  off.  The  smuggler,  however,  rushed  forwards, 
when  the  prisoner  again  fired  at  and  killed  him.  Holroyd,  J.,  said  to  the 
jury,  an  officer  must  not  kill  for  an  escape  when  the  party  is  in  custody 
for  a  misdemeanor ;  but  if  the  prisoner  had  reasonable  grounds  for  befiev* 
ing  himself  to  b^in  peril  of  his  own  life,  or  of  bodily  harm,  and  no  other 
weapon  was  at  hand  to  niake  use  of,  or  if  he  was  rendered  incapable  ef 
using  such  weapon  by  the  prevbus  violence  he  had  suffered,  then  he  was 
justified.    Forster^s  case,  1  Lewin,  C.  C.  187. 

By  various  statutes,  peace-officers  and  others  are  authorized  to  arrest 
certain  offenders  without  warrants.  The  most  important  of  these  acts  are 
those  of  the  7  &  8  Geo.  4,  c.  29,  and  c.  30.  By  the  former  (s.  63)  it  is 
enacted,  "  that  any  person  found  committing  any  offence  punishable  either 
by  indictment  or  upon  summary  conviction  by  virtue  of  this  act,  except 
only  the  offence  of  angling  in  the  day-time,  may  be  immediately  appre* 
hended  without  a  warrant  by  any  peace  officer,  or  by  the  owner  of  the  pro- 
perty on  or  with  respect  to  which  the  offence  shall  be  committed,  or  by  his 
servant,  or  by  any  person  authorized  by  him,  and  forthwith  taken  before 
some  neighboring  justice  of  the  peace."  The  7  &  8  Qeo.  4,  c.  30>  s.  88, 
[  *693  ]  contams  %  provision  in  the  same  words,  apfJicable  to  cSknces 
committed  against  that  act. 

By  the  Metropolitan  Police  Act,  10  Geo.  4,  c.  44,  s.  7,  it  is  enacted, 
*'  that  it  shall  be  lawful  for  any  man  belonging  to  the  said  police  force, 
during  the  time  of  his  being  on  duty,  to  apprehend  all  loose,  idle,  and  dis- 
orderly persons,  whom  be  shall  find  disturbing  the  public  peace,  or  whofti 
be  shall  have  just  cause  to  suspect  of  any  evil  designs,  and  all  persons 
whom  he  shall  find,  between  sunset  and  the  hour  of  eight  in  the  fore^ 
noon,  lying  in  any  highway,  yard,  or  other  place,  or  loitering  therein,  and 
not  giving  a  satisfactory  account  of  themselves,  and  to  deliver  any  peraon 
fiM>  apprehended  into  the  custody  of  the  constable  appointed  under  this  act, 
who  shall  be  in  attendance  at  the  nearest  watch-house,  in  order  that  such 
person  may  be  secured  until  he  can  be  brought  before  a  justice  of  the 
peace,  to  be  dealt  with  according  to  law,  or  may  give  bail  for  his  appear- 
ance before  a  justice  of  the  peace,  if  the  constable  shall  deem  it  prudent 
to  take  bail  in  the  manner  therein-after  mentioned."  See  also  the  new 
Metropofitan  Police  Act,  2  &  3  Vict.  c.  47,  s.  54. 

Under  the  10  Geo.  4,  c.  44,  s.  7,  it  has  been  ruled  that  a  police  con^ 
stable  is  not  justified  in  laying  hold  of,  pushing  along  the  highway,  and 
ordering  to  be  off,  a  person  found  by  him  conversing  in  a  crowd  with 
another,  merely  because  that  other  is  known  as  a  reputed  thief.  Stocken 
V.  Carter,  4  C.  and  P.  477  (a). 

Whether  persons  in  his  Majesty's  navy,  acting-  in  the  impressment  of 
seamen,  are  to  be  held  to  enjoy,  in  the  execution  of  their  duty,  the  same 
privilege  as  a  peace  officer  acting  by  virfue  of  a  warrant,  does  not  seem  to 
be  well  settled.  It  is  clear,  however,  that  in  order  to  justify  the  act  there 
must  be  a  warrant,  and  that  it  must  be  executed  by  a  proper  officer.  It 
is,  however,  laid  down  by  Mr.  East,  that  if  there  be  a  proper  officer  with' 

a  legal  warrant  to  impress,  and  the  party  endeavored  tor  be  taken,  being  a 
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(a)  £ixg.  Com.  L.  Rep.  xix.  482. 
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lit  object  for  that  service,  refuse  to  submit,  and  resist  and  kill  the  ofBoer  or 
any  of  bis  a^istaots,  they  doing  no  more  than  is  necessary  to  impress  the 
mariner,  it.  will  be  murder.  1  East,  P.  C.  308.  On  the  other  band,  if 
the  party  attempted  to  be  pressed  be  killed  in  sudi  struggle,  it  seems  jus* 
tifiaUe,  provided  the  resistance  could  not  be  otherwise  overcome ;  and 
the  officer  need  not  give  way,  but  may  fredy  repel  force  by  force.  Ibid. 

The  following  is  one  of  the  few  cases  to  be  found  on  this  subject,  and 
it  can  scarcely  be  said  to  recognize  any  principle  with#regard  to  the  prac- 
tice of  iflBpressment. 

An  officer  in  the  impress  service  put  one  of  his  seamen  on  board  a  boat 
belonging  to  one  William  Collyer,  a  fisherman,  with  intent  to  bring  it  un* 
der  the  stern  of  another  vessel,  in  order  to  see  if  there  were  any  fit  ob- 
jects for  the  impress  service  on  board.  The  boat  steered  away  in  another 
4ireQtiQQ  ;  and  the  officer 'pursued  in  another  vessel  for  three  hours,  firing 
several  shots  at  her  with  a  musket  loaded  with  boll,  for  the purpose.qfhii^ 
ting  the  haUyarda  and  bringing  the  boai  to,  which  was  found  to  be  the 
usual  way,  one  of  which  *shot  unfortunately  killed  Collyer.  The  [  *694  J 
court  said  it  was  impossible  for  it  to  be  more  than  manslaughter.  This,  it  may 
be  presumed,  was  on  the  ground  that  the  musket  was  not  levelled  at  the 
deceased,  nor  any  bodily  hurt  intended  to  him.  But  inasmuch  as  such  an 
act  was  calculated  to  breed  danger,  and  not  warranted  by  law,  though  no 
bodily  hurt  was  intended,  it  was  manslaughter ;  and  the  defendant  was 
burned  in  the  hand.     Phillip's  case,  Cowper,  832 ;  i  East,  P.  C.  308. 

The  following  cases  only  establish  the  position,  that  the  impressment 
of  persons  without  warrant,  is  an  illegal  proceeding,  and  that  the  parties 
concerned  do  not  enjoy  the  protection  afforded  to  ministers  of  the  law 
in  the  execution  of  their  duty.  The  lieutenant  of  a  press  gang,  to  whom 
the  execution  of  a  warrant  was  properly  deputed,  remained  in  King  Road 
in  the  port  of  Bristol,  while  his  boat's  crew  went  some  leagues  down  the 
<^hannel  by  his  directions  to  press  seamen.  It  was  held  that  this  impress- 
ment was  illegal,  and  one  of  the  press  gang  being  killed,  in  the  furthe- 
jance  of  that  service,  by  a  mariner,  in  a  vessel  which  they  had  boarded 
with  intent  to  press  such  persons  as  they  could  meet  with,  it  was  ruled 
to  be  only  manslaughter,  though  no  personal  violence  had  been  offered  by 
the  press  gang.  Broadfoot's  case,  Foster,  154.  So  where  the  mate  of  a 
•hip  and  a  party  of  sailors,  without  the  captain  (who  had  the  warrant)  or 
the  lieutenant,  who  was  deputed  to  execute  it,  impressed  a  man,  and  on 
liis  fesisting,  the  prisoner,  one  of  the  party,  struck  him  a  violent  blow 
with  a  large  stick,  of  which  he  died  some  days  afterwards,  it  was  adjudg- 
ed murder.  Dixon's  case,  1  East,  P.  C.  313.  In  this  case  the  party  at* 
lempted  to  be  impressed  was  not  a  mariner,  and  the  attempt  to  impress 
Jiim  w»s  therefore  illegal  upon  that  ground,  as  upon  the  ground  that  nei- 
ther the  captain  nor  lieutenant  was  present.  1  East,  P.  C.  313.  A  press 
wacrant  had  been  directed  to  Lieutenant  Wm.  Palmer,  enjoining  all  may- 
ors, &c.  to  assist  him  and  those  employed  by  him  in  the  execution  there* 
of*  lUmer  gave  verbal  orders  to  the  prisoners  and  several  others  to  im- 
press certain  seafaring  men,  but  the  delegation  was  held  to  be  clearly  bad, 
and  the  execution  of  the  warrant  by  the  prisoners.  Palmer  not  being  there, 
io  be  illegal,  although  it  was  proved  to  be  the  constant  custom  of  the 
navy  to  delegate  the  authority  in  this  manner.  Borthwick's  case,  1 
Dougl.  267  ;  1  East,T.  C.  313.  • 

A  sailor  in  the  king's  navy,'on  duty  as  a  sentinel,  has  no  authority  to 
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firo  upon  persons  approaching  the  ship  against  orders.  The  prisoner 
sentinel  on  board  the  Achille,  when  she  was  paying  off.  The  orders  to 
him  from  the  preceding  sentinel  were  to  keep  off  all  boats,  unless  .they 
had  officers  with. uniforms  in  them,  or  unless  the  officers  on  deck  allowed 
them  to  approach,  and  he  received  a  musket,  three  blank  cartridges,  aod 
three  balls.  Some  boats  pressi^ng  forwards,  he  called  upon  them  repeat- 
edly to  stop ;  but  one  of  them  persisted  and  came  close  under  the  ship. 
He  then  fired  at  a  man  who  was  in  the  boat  and  killed  him.  It  was  put 
to  the  jury  whether  he  did  not  fire  under  the  mistaken  impression  that  it 
was  his  duty,  and  they  found  that  he  did.  But  on  a  case  reserved,  the 
[  ^95  ]  judges  "i^resolved  unanimously,  that  it  was  nevertheless,  murder. 
They  thought  it,  however,  a  proper  case  for  a  pardon,  and  further  they 
were  of  opinion,  that  if  the  act  had  been  necessary  for  the  preservation 
of  the  ship,  as  if  the  deceased  had  been  stirring  up  a  mutiny,  the  senti- 
nel would  have  been  justified.     Thomas's  case,  1  Russell,  509. 

A  question  sometimes  arises,  whether  peace  officers  are  in  the  perform- 
ance of  their  duty,  of  conflicting  authority^  namely,  whether  they  are  to  be 
subjected  to  the  interference  of  other  peace  officers,  on  a  charge  or  suppo- 
sition of  their  having  themselves  been  guilty  of  an  offence  in  the  execu- 
tion of  their  duty.  A  case  of  this  kind  is  put  by  Lord  Hale.  A.  and  B. 
being  constables  of  the  vill  of  C,  and  a  riot  happening  between  several 
persons,  A.  joined  one  party,  and  commanded  the  adverse  party  to  keep 
*the  peace,  and  B.  joined  the  other  party,  and  in  like  manner  commanded 
the  adverse  party  \o  keep  the  peace.  The  assistants  and  party  of  A.  in 
the  tumult  killed  B.  This,  adds  Lord  Hale^  seems  but  manslaughter,  and 
not  murder,  inasmuch  as  the  officers  and  th^ir  assistants  were  engaged  one 
against  the  other,  and  one  had  as  much  authority  as  the  other.  1  Hale, 
P.  C.  460.  It  is  remarked  upon  this  passage,  by  Mr.  East,  that  perhaps  it 
would  have  been  better  expressed  to  have  said,  that  inasmuch  as  they 
acted  not  with  a  view  so  much  to  keep  the  peace  as  in  the  nature  of  parti* 
sans  to  the  different  parties,  they  acted  altogether  out  of  the  scope  of  their 
character  as  peace  oflicers,  and  without  any  authority  whatever.  For  if 
one  having  a  competent  authority,  issue  a  lawful  command^  it  is  not  in  the 
power  of  any  other  having  an  t<{iial  authority  to  issue  a  command  contrary 
to  the  first,  for  that  would  be  to  legalise  confusion  and  disorder.  1  East, 
P.  C.  304.  And  this  doctrine  seems  to  be  supported  by  another  passage 
from  Lord  Hole,  who  says,  that  if  the  sheriff  have  a  writ  of  possession 
against  the  house  and  lends  of  A.,  and  A.  pretending  it  to  be  a  riot  upon 
him,  gain  the  constaUe  of  the  vill  to  assist  him  and  to  suppress  the  sheriff 
or  his  bailiffs,  and  in  the  conflict  the  constable  be  killed,  this  is  not  so  mucb 
as  manslaughter,  but  if  any  of  the  fiheriff's  oflicers  were  killed,  it  would 
be  murder,  because  the  constable  had  no  authority  to  encounter  the 
•sheriff's  proceeding  when  acting  by  virtue  of  the  king's  writ.  1  Hale,  P. 
C.  460.  The  sheriff's  officers  having  apprehended  a  man  by  virtue  of  a 
writ,  a  mob  attempted  to  rescue  him.  One  of  the  bailiffs  being  assaulted, 
struck  one  of  the  assailants,  a  woman,  and  for  some  time  it  was  thought  he 
had  killed  her ;  whereupon  the  constable  was  sent  for  and  charged  with 
the  custody  of  the  bailiff.  The  bailiffs,  on  the  other  hand  gave  tlie  con- 
stable notice  of  their  authority,  and  represented  the  violence  offered  to 
them,. notwithstanding  which,  he  proceeded  to  take  them  into  custody  on 
the  charge  of  murder.  '  The  woman  having  recovered,  they  were  discharged 
next  morning.  '  The  constable  i>eing  indicted  for  the  assault,  Heathy  J. 
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was  of  opinion  that  he  and  his  assistants  were  guilty  of  an  assault,  and  a 
verdict  was  found  accordingly.     Anon.  1  East,  P.  C.  305. 

A  peace  officer  is  to  be  considered  as  acting  strictly  in  discharge 
*of  his  duty,  not  only  white  escecuting  the  procQss  entrusted  to  [  *696  | 
him,  but  likewise  while  he  is  coming  to  perform,  and  returning  from  the 
performance  of  his  duty.  He  is  under  the  protection  of  the  law,  eundo^ 
morandOy  ei  redeundo.  And,. therefore,  if  coming  to  perform  his  office 
he  meets  with  great  opposition  and  retires,  and  in  the  retreat  is  killed,  this 
will  amount  to  murder.  Foster,  308;  I  Hale,  P.  C.  463.  Upon  the 
same  principle,  if  he  meets  with  opposition  by  the  way,  and  is  killed  be- 
fore he  comes  to  the  place,  (such  opposition  being  intended  to  prevent  his 
performing  his  duty,  a  fact  to  be  collected  from  the  evidence,)  it  will  also 
amount  to  murder.     Foster,  309. 

Hie-  authority  of  a  constable  or  other  peace  officer,  ceases  with  the 
limits  of  his  district,  and  if  he  attempts  t6  execute  process  out  of  the  ju- 
risdiction of  the  court  or  magistrate  by  whose  orders  he  acts,  and  is  killed, 
it  is  only  manslaughter,  as  in  the  case  of  void  process.  1  Hale,  P.  C.  458 ; 
1  East,  -P.  C.  314.  So  where  a' bailiff  attempted  to  execute  a  writ  with- 
out a  non  omittaa  clause,  within  an-  exclusive  liberty,  Holroyd^  J.,  held 
him  a  trespasser,  and  the  defendant  who  had  wounded  him  in  resisting, 
and  who  was  indicted  for  maKciously  cutting,  with  intent,  &€.,  was  ac- 
quitted.    Mead's  case,  2  Stark.  N.  P.  C.  205  (a). 

But  if  the  warrant  be  directed  to  a  particulAr  constable  by  name,  and  it 
is  executed  by  him  within  the  jurisdiction  of  the  court  or  magistrate  issu- 
ing the  same,  although  it  be  out  of  the  constable's  vill,  that  is  sufficient. 
1  East,  P.  C.  314 ;  Hawk.  P.  C.  b.  2,  c.  13,  s.  27.  By  the  5  Geo.  4,  c. 
18,  reciting,  that  warrants  addressed  to  constables,  &c.,  of  parishes,  &c., 
in  their  character  of,  and  as  constables,  &c.,  of  such  respective  parishes, 
&c.^  cannot  be  lawfully  executed  by  them,  out  of  the  precincts  thereof  re- 
spectively, it  is  enacted, "  that  it  shall  be  lawful  to  and  for  each  and  every 
constable,  and  lo  and  for  each  and  every  headborough,  tithing-man, 
borsholder,  or  other  peace  officer,  for  every  parish,  township,  hamlet,  or 
place,  to  execute  any  warrant  or  warrants  of  any  justice  or  justices  of  the 
peace,  or  of  any  magistrate  or  magistrates,  within  any  parish,  hamlet, 
township  or  place,  situate,  lying,  or  being  within  that  jurisdiction  for  which 
such  justice  or  justices,  magistrate  or  magistrates,  shall  have  acted  when 
granting  such  warrant  or  warrants,  or  when  backing  or  indorsing  any  such 
warrant  or  warrants,  in  such  and  the  like  manner,  aq  if  such  warrant  or 
warrants  had  been  addressed  to  such  constable,  headborough,  tithing-man, 
borsholder,  or  other  peace  officer,  specially,  by  his  name,  or  names,  not- 
withstanding the  parish,  township,  hamlet,  or  place,  in  which  such  warrant 
or  warrants  shall  be  executed,  shall  not  be  the  parish,  township,  hamlet,  or 
place,  for  which  he  shall  be  constable,  headborough,  tithing-man,  or  bors- 
holder, or  other  peace  officer,  provided  that  the  same  be  within  the  juris- 
diction of  the  justice  or  justices,  magistrate  or  magistrates,  so  granting 
such  warrant  or  warrants,  or  within  the  jurisdiction  of  ihe  justice  or  jus- 
tices, magistrate  or  magistrates,  by  whom  any  such  warrant  or  warrants 
shall  be  backed  or  indorsed." 

In    general    where   it    becomes    necessary,    in    order    to    show  the 

^character  of  the  offence,  to  prove  that  the  deceased,  or  the  prose-  [  *697  ] 

■  ■  ■  -■■■■.■     -  . 

(a)  Eng.  Com.  L.  Rep.  iii.  315. 
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enAoTy  IN*  other  person  was  a  constable,  it  will  be  sufficient  to  prove  that  he 
acted  in  that  character,  which  will  be  prima  facie  evidence  of  his  reguhr 
app^nntment,  without  its  production.     Vide  ante,  p.  1,  16. 

Where  it  becomes  necessary  to  show  the  warrant  or  writ  upon  which  a 
constable  or  other  officer  has  acted,  it  is  sufficient  to  produce  the  warrant 
or  writ  itself,  without  proving  the  judgment  or  decree  upon  which  it  ia 
founded.  Foster,  311,  312;  1  East,  P.  C.  810.  But  it  is  not  sufficieni 
to  prove  the  sheriff's  warrant  to  the  officer,  without  producing  the  writ  of 
capiaSy  ^c,  upon  which  it  issued.  Mead's  case,  2  Stark.  N.  P.  C.  305  (a) ; 
2  Stark.  Ev.  518,  2d  ed.  Where  it  is  requisite  to  prove  that  the  party 
was  acting  under  an  authority  derived  from  the  articles  of  war,  a  copy  of 
the  articles,  printed  by  the  King's  printer,  must  be  produced.  In  several 
instances,  prisoners  have  been  acquitted  on  a  charge  of  murder  for  want 
of  sach  evidence.     2  Stark.  Ev.  519,  2d  ed. 

Proof  of  tnaliee — peace  officers  kitted  or  kiUing  others  to  perfarman€S 
4ff  their  duty-^heir  authority — regularity  of  process,]  Where  a  peace 
eilioer,  or  other  person,  having  the  execution  of  process,  cannot  justify 
without  a  reliance  on  such  process,  it  must  appear  that  it  is  legal  (1).  But 
by  this,  it  is  only  to  be  understood  that  the  process,  whether  by  writ  or 
warrant,  be  not  defective  in  the  frame  of  it,  and  issue,  in  the  ordinary 
course  of  justice,  from  a  court  or  magistrate  having  jurisdiction  in  the 
cow.  Though  there  may  Rave  been  error  or  irregularity  in  the  proceed- 
ings previous  to  the  issuing  of  the  process,  yet  if  the  sheriff  or  other  umb- 
ister  of  justice  be  killed  in  the  execution  of  it,  it  will  be  murder ;  for  the 
officer  to  whom  it  is  directed  must,  at  his  peril,  pay  obedience  to  it ;  and 
ibevefore,  if  a  ca.  sa.  or  other  writ  of  the  kind  issue,  directed  to  the  sheriff, 
and  he  or  any  of  his  officers  be  killed  in  the  execution  of  it,  it  is  sufficient^ 
upon  an  indictment  for  the  murder,  to  produce  the  writ  or  warrant,without 
showing  the  judgment  or  decree.  Rogers's  case,  Foster,  312.  So  in  case 
^  a  warrant  obtained  from  a  magistrate  by  gross  imposition,  and  false 
infermatioB  touching  the  matters  suggested  in  it.  Curtis'  case,  Foster, 
135,  311.  So  though  the  warrant  itself  be  not  in  strictness  lawful,  as  if 
it  express  not  the  cause  particularly  enough,  yet,  if  the  matter  be  within 
the  jurisdiction  of  the  party  granting  the  warrant,  the  killing  of  the  offi* 
cer  tn  the  execution  of  his  duty  is  murder ;  for  he  cannot  dispute  the  valid- 
ity of  the  warrant,  if  it  be  under  the  seal  of  the  justice,  &c.  1  Hale,  P. 
C  460.  In  all  kinds  of  process,  both  civil  and  criminal,  the  falsity  of  the 
icharge  contained  in  such  process,  that  is,  the  injustice  of  the  demand  in 
ibe  one  case,  or  the  party's  innocence  in  the  other,  will  afford  no  matter 
•of  alHeviation  for  killing  the  officer ;  for  every  man  is  bound  to  submit 
birasetf  -to  the  regular  course  of  justice.  1  East,  P.  C.  810 ;  1  Hale,  P. 
C  457. 

But  if  the  process  be  defective  in  the  frame  of  it,  as  if  there  be  a  mis- 
;[  ^W96  ]  lake  in  the  name  or  addition  of  the  party,  or  if  the  name  of  *the 
patty  or  of  the  officer  be  inserted  without  authority,  and  after  the  issuing 
nf  4he  process,  and  the  officer  in  attempting  to  execute  it  bo  killed,  this  is 
only  manslaughter  in  the  party  whose  liberty  is  invaded.  Foster,  312; 
1  Eaat,  P.C  310.    The  prisoner,  who  had  been  arrested  and  rescued, 

(1)  Comm.  9.  Drew  Sl  «1.,  4  M«m.  391. 
(a)  £ng.  Com.  L.  Rep.  iii.  315. 
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dechred  that  if  Wiebb,  the  officer,  attempted  to  arrest  him  agaio,  be 
woald  shoot  him«  A  writ  of  rescue  was  made  out  and  carried  to  the 
office  of  Mr.  Deacle,  who  acted  fo^he  uoder-shertflf  of  the  county,  U> 
have  the  warrants  made  out.  The  under-sheriff's  custom  was  to  deliver 
to  Deacle,  sometimes  blank  warrants,  sometimes  blank  pieces  of  paper, 
under  the  seal  of  tiie  office,  to  be  afterwards  filled  up  as  occasion  should 
require.  Deacle  made  out  a  warrant  against  the  prisoner  on  one  of  these 
Uaok  pieces  of  paper,  and  delivered  rt  to  Welsh,  who  inserted  therein  the 
Barnes  of  two*  other  persons,  on  the  12th  of  July.  In  executing  this  war- 
rant, one  of  these  persons,  in  getting  into  the  house  to  assist  in  the  arrest, 
was  shot  by  the  prisoner.  Upon  a  reference  to  the  judges,  they  certified 
that  the  offence  in  point  of  law  amounted  only  to  manslaughter.  Stock- 
ley's  case,  1  East,  P.  C.  310.  So  where  the  name  of  another  sheriff's 
officer  was  inserted  in  a  sheriff's  warrant,  after  it  had  been  signed  and 
sealed,  the  arrest  by  the  substituted  officer  was  held  illegal.  Stevenson's 
case,  19  St,  Tr.  846.  But  where  the  name  of  an  officer  is  inserted,  be- 
fore the  warrant  is  sent  out  of  the  sheriff's  office,  it  seems  the  arrest  will 
not  be  illegal,  on  the  ground  that  the  warrant  was  sealed  before  the  name 
of  the  officer  was  inserted.  1  Russell,  513.  Thus,  where  the  names  of 
two  officers  were  interlined  in  a  writ  of  possession,  after  it  was  sealed,  but 
before  it  left  the  sheriff's  office,  and  in  executing  it  one  of  the  officers 
was  wounded,  the  party  wounding  having  been  indicted  under  43  Geo.  3, 
c.  58,  and  convicted,  the  judges  held  the  conviction  right  Harris'  case, 
1  Russell,  513.  But  where  a  magistr(^te  kept  a  number  of  blank  war- 
rants ready  signed,  and  on  being  applied  to,  filled  up  one  of  them  asd 
delivered  it  to  an  officer,  who  in  attempting  to  make  the  arrest  was  killed, 
it  was  held  that  this  was  murder  in  the  party  killing.  Per  Lord  Kengj^ony 
R.  V.  Inhab.  of  Winwick,  8  T.  R.  454. 

Under  tbb  head,  it  may  properly  be  considered  how  far  any  defect  in 
the  frame  of  the  process,  or  any  other  illegality  in  the  arrest,  will  be  a 
defence  to  a  third  person  interfering  to  prevent  it,  and  killing  the  ofiker 
in  so  doing  (1).  The  question  is  put  by  Mr.  East  in  this  form.  How  far 
the  mere  view  of  a  person  under  arrest,  or  about  to  be  arrested,  suppos- 
ing it  to  be  illegal,  i$  of  itself  such  a  provocation  to  a  by-stander,  as  will 
extenuate  his  guilt  in  killing  the  officer,  in  order  to  set  the  party  free,  or 
prevent  the  arrest  ?  In  the  following  case  it  was  held,  by  seven  of  the 
jtt^es  against  five,  that  it  was  siK^h  a  provocation.  One  «Bray,  constable 
of  St.  Margaret's,  Westminster,  came  into  St  Paul's,  Covent  Garden,  and 
without  warrant  took  %xp  one  Ann  Dekins,  as  a  disorderly  person,  though 
she  was  innocent  The  prisoners,  strangers  to  Dekins,  meeting  her  in 
Bray's  custody,  lirew  their  swords,  and  assaulted  Bray  to  rescue  her ; 
but  on  his  showing  his  staff,  and  declaring  he  was  about  the  Queen's 
^business,  they  put  up  their  swords,  and  he  carried  her  to  the  [  *699  ] 
round-house  in  Covent  Garden.  Soon  afterwards  the  prisoners  drew  their 
swords,  and  assauhed  Bray,  in  order  to  get  the  woman  discharged* 
Whereupon  Bray  called  Dent  to  his  assistance,  to  keep  the  woman  in 
custody,  and  to  defend  himself  from  the  violence  of  the  prisoners,  when 
one  of  the  prisoners,  before  any  stroke  received,  gave  Dent  a  mortal 
wound.  All  the  judges,  except  one,  agreed  tiiat  Bray  acted  without  any 
authority ;  but  that  one  thought  showing  his  staff  was  sufficient,  and  that 

(1)  Comm.  V.  Drew  &  al.,  4  Man.  301 . 
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with  respect  to  the  prisoners,  he  was  to  be  considered  as  a  coDstafile;  dfi 
facto.  But  the  main  point  upon  which  they  differe<l  was,  whether  the 
illegal  imprisonment  of  a  stranger  w^  under  these  circumstances,  a  suf- 
ficient provocation  to  hy-stapders  ;  or,  in.  the  langu&ge  of  Lord  Hoft,  a 
provocation  to  ail  the  subjects  of-  England.  Five-judges  held  the  case  to 
be  murder,  and  thought-that  it  would  have  been,  a  sufficient  provocation  to 
a  relation  or  a  friend,  but  not  to  a  stranger*  The  other  seven  judges,  who 
held  it  to  be  manslaughter,  thought  that  there  was  no  ground  for  makings 
mich  a  distinction,  and  that  it  was  a  provocation  to  all,  whether  strangers' 
or  others,  so  as  to  reduce  the  offence  to  manslaughter,  it  being  a  sudden 
action,  without  any  precedent  malice  or  apparent  design  of  doing  hart, 
but  only  to  prevent  the  imprisonment  of  the  woman,  and  to  rescue  one 
who  was  unlawfully  restrained  of  her  liberty.  Tooley's  case,  -2  Lord 
Raym.  1296 ;  I  East,  P.  C.  325.  The  resolution  of  the  seven  judges  in 
this  case  has  been  commented  upon  with  much  force  by  Mr.  Jualice  Fo8» 
ter.  The  prisoners,  he  observes,  upon  the  first  meeting,  drew  their 
swords  upon  the  constables,  who  were  unarmed,  but  put  them  up,  appear- 
ing, on  cool  reflection,  to  be  pacified.  At  the  second  meeting  the  con- 
stable received  his  death-wound,  before  any  blow  given  or  offered  by  hini 
or  his  party ;  that  there  was  no  pretence  of  a  rescue ;  for,  before  the  sec- 
ond encounter,  the  woman  had  been  lodged  in  the  round-house,  which 
the  soldiers  could  not  hope  to  force ;  so  that  the  second  assault  upon  the- 
constable  seemed  rather  to  be  grounded  upon  resentment,  or  a  principle 
of  revenge  for  what  had  passed,  Ihan  upon  any  hope  to  rescue  the*  wo- 
man. He  concludes  with  expressing  an  opinion,  that  the  doctrine  ad- 
vanced in  this  case  is  utterly  inconsistent  with  the  known  rules  of  law, 
touching  a  sudden  provocation  in  the  case  of  homicide,  and,  which  is  of 
more  importance,  inconsistent  with  the  principles  upon  which  all  civil 
government  is  founded,  and  must  subsist.  Foster,  314,  315  ;  1  East,  P. 
C.  326.  In  a  recent  case  also,  upon  Tooley's  case  being  cited,  AldersQny 
J.,  observed  that  it  had  been  overruled.  Warner's  case,  1  Moody,  C.  C. 
388  (a).    ; 

The  majority  of  the  judges  in  the  preceding  case,  appear  to  have 
grounded  their  opinion  upon  two  former  decisions.  The  first  of  these  is 
thus  stated  by  Kelyng.  Berry  and  two  others  pressed  a  man  without  au- 
thority. The  man  quietly  submitted,  and  went  along  with  them.  The 
prisoner,  with  three  others,  seeing  them,  instantly  pursued  them,  and  re^ 
quired  to  see  their  warrant ;  on  which  Berry  showed  them  a  paper,  which 
[  *700  ]  the  prisoner  and  his  companions  *said  was  no  warrant,  aqd  im- 
mediately drawing  their  swords  to  rescue  the  impressed  man,  thrust  at- 
Berry.  On  this.  Berry  and  his  two  companions  drew  their  swords,  and  a 
fight  ensued,  in  which  Hugget  killed  Berry.  Hu^et's  case,  Kel.  59. 
Lord  Ilale^s  report  of  this  case  is  more  brief.  A  press-master  seized  B. 
for  a  soldier,  and  with  the  assistance  of  C.  laid  hold  on  him ;  D.  finding 
fault  with  the  rudeness  of  C,  there  grew  a  quarrel  between  them,  and  D. 
killed  C.  By  the  advice  of  all  the  judges,  except  very  few,  it  was  ruled 
that  this  was  but  manslaughter.  1  Hale,  P.  C.  •  465.  The  judges  were, 
however,  divided  in  opinion,  (bur  holding  that  it  was  murder,  eight  that 
it  was  manslaughter.  Foster,  314.  Mr.  Justice  Foster  is  inclin^  to  rest 
the  authority  of  this  case  upon  the  ground  of  its  having  been  a  sudden 
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quarrel  and  afirayy  causiag  a  combat  between  the  prisoner  and  the  assistant 
of  tbe  ^essofnaster ;  and  be  observes,  that  HgU^  who,  at  the  conference, 
concurred  in  the  opinion  of  those  who  held  it  to  be  manslaughter  only, 
says  nothing  touching  the  provocation  which  an  act  of  oppression  towards 
individuals  might  be  supposed  to  give  to  the  by-standers.  He  admits, 
however,  that  the  case,  as  reported  in  Kelyng,  do^s  indeed  turn  upon  the 
illegality  of  the  trespass,  and  the  provocation  such  an  act  of  oppression 
may  be  presumed  to  give  to  every  man,  be  he  stranger  or  friend,  out  of 
Bieie  compassion,  to  attempt  a  rescue.  Foster,  314.  The  other  case, 
referred  to  in  Tooley's  case,  was  that  of  Sir  Henry  Ferrers.  Sir  Henry 
Ferrers  beiag  arrested  for  debt  upon  an  illegal  warrant,  his  servant,  in  at- 
tempting to  rescue  him,  as  was  pretended,  killed  the  officer.  But,  upon 
the  evidence,  it  a<ppeared  that  Sir  H.  Ferrers,  upon  the  arrest,  obeyed, 
and  was  put  into  a  house  before  the  fighting  between  the  officer  and  his 
servant,  and  the  servant  was  acquitted  of  the  murder  and  manslaughter. 
Sir  H.  Ferrers's  case,  Cro.  Car.  371.  Upon  this  case,  Mr.  "Justice  Foster 
obflorves,  that  from  the  report  it  does  not  appear  upon  what  provocation 
the  quarrel  and  affray  began,  and  that  it  is  highly  propable  that  no  rescue 
was  thought  of  or  attempted.    Foster,  313. 

This  doctrine  underwent  senile  discussion  in  a  later  case.  The  prisoner 
was  tried  sX  the  Old  Bailey,  for  the  murder  of  an  assistant  to  a  constable, 
who  had  come  to  arrest  a  man  named  Farmello,  (with  whom  the  prisoner 
cohaUted,)  as  a  disorderly  person,  under  19  Geo.  2,  c.  10.  Farmello, 
though  not  an  object  of  the  act,  made  no  resistance,  but  the  prisoner  im- 
mediately, on  tlie  constable  and  his  assistant  requiring  Farmello  to  go 
along  with  them,  without  any  request  to  desist,  and  without  speaking, 
stabbed  the  assistant  Hotham^  B.,  said  it  was  a  very  different  case  from 
what  it  wo*«ld  have  been  if  the  blow  had  been  given  by  Farmello  himself. 
If  he,  when  the  constable  entered  the  room  with  an  insufficient  warrant, 
had  immediately,  in  his  own  defence,  rather  than  suffer  himself  to  be  ar- 
rested, done  the  deed,  the  homicide  would  have  been  lessened  to  the 
crime  of  manslaughter.  The  offence  also  might  have  been  of  a  different 
complexion  in  the  eye  of  the  law,  if  the  prisoner  had  been  the  lawful  wife 
of  Farmello ;  but  standing  in  the  light  she  did,  she  was  to  be  considered 
an  absolute  stranger  to  him,  a.  mere  stander-by,  *a  person  who  [  *701  ] 
bad  no  right  whatever  to  be  in  any  degree  concerned  for  him.  Thus, 
being  a  stranger,  and  having,  before  any  person  had  been  touched,  and 
when  the  officers  had  only  required  Farmello  to  go  with  them,  and  without 
saying  a  word  to  prevent  the  intended  arrest,  stabbed  the  assistant,  she 
was  guilty  of  murder.  He  then  adverted  to  Hugget's  case,  and  Tooley's 
case,  {supra^  and  observed,  that  the  circumstances  there  were  extremely 
differeat  from  those  of  the  present  case.  Mr.  Justice  Goulds  and  Mr. 
Justice  Aahwrstj  concurred  in  this  opinion ;  but  it  was  thought  fit  that 
the  jury  should  find  a  special  verdict,  as  the  case  was  one  of  great  im- 
portance. A  special  verdict  was  accordingly  found,  and  the  case  was 
subsequently  ai^ed  before  ten  of  the  judges,  but  no  judgment  was  given, 
the  prisoner  either  being  discharged,  or  having  made  her  escape  from 
prison,  during  the  riots  in  1780.  It  is  said,  that  the  judges  held  the  case 
to  be  manslaughter  only.  Adey's  case,  1  Leach,  206  \  1  East,  P.  C. 
329,  (n.) 

AJthough  it  is  intimated  by  Lord  HaUy  as  well  as  by  Hothamj  B.,  in 
the  preceding  case^  that  a  distinction  may  exist  between  the  case  of  ser- 
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Tants  and  friends,  and  that  of  a  mere  stranger,  yet  it  mast  be  eonfessed^ 
says  Mr.  East,  that  the  limits  between  both  are  no  where  accurately  defin- 
ed. And  after  all,  the  nearer  or  more  remote  connection  of  the  parties 
with  each  other,  seems  more  a  matter  of  observation  to  the  jury,  as  to 
the  probabie  force  of  the  provocation,  and  the  motive  which  induced  the 
interference  of  a  third  person,  than  as  furnishing  any  precise  rule  of  law, 
grounded  oh  such  distinction.     1  East,  P.  C.  292  ;  1  Russell,  500. 

Proof  of  malice — caaea  of  peace  officera  kilied,  or  kUUng  Uhera,  m 
the  performance  of  their  duty — notice  of  their  authority.]  With  re- 
gard to  persons  who,  in  the  right  of  their  offices,  are  conservators  of  the 
peace,  and  in  that  right  alone  interfere  in  the  case  of  riots.and  affrays,  it  is 
necessary,  in  order  to  make  the  offence  of  killing  them  amount  to  murder, 
that  the  parties  -killing  them  should  have  some  notice  with  what  intent 
they  interpose,  otherwise  the  persons  engaged  may,  in  the  heat  and  bustle 
of  an  affray,  imagine  that  they  came  to  take  a  partin  it.  But  in  these 
cases,  a  small  matter  will  amount  to  a  due  notification.  It  is  suflSicieht  if 
the  peace  be  commanded,  or  the  officer  in  any  other  manner  dedare  with 
what  intent  he  interposes.  And  if  the  officer  be  within  his  proper  district, 
and  known  or  generally  acknowledged  to  bear  the  office  which  he  as- 
sumes, the  law  will  presume  that  the  party  killing  had  due  notice  of  his 
intent,  especially  if  it  be  in  the.  day-time.  In  the  night,  some  further 
notification  is  necessary  ;  and  commanding  the  peace,  or  usingwords  of 
the  like  import,  notifying  his  buisness,  will  be  sufficient.     Foster,  310. 

A  bailiff  or  constable,  sworn  in  at  the  leet,  is  presumed  to  be  kaown 
to  all  the  inhabitants  or  residents  who  are  bound  to  attend  at  the  leet, 
and  are  consquently  bound  to  take  notice  that  he  is  a  constable }  1  Hale, 
P.  C.  46 1 ;  and  in  such  case,  the  officer,  in  making  the  arrest,  is  not  bound 
[  *702  ]  to  show  the  warrant.  Id.  459.  But  *if  the  constable  be  ap- 
pointed in  some  other  way^  from  which  the  notoriety  of  his  chamcter 
could  not  be  presumed,  some  other  circumstances  would,  be  required  to 
found  the  persumption  of  knowledge.  And  in  the  night-time,  some*  no- 
tification woukl  be  necessary  in  the  case  of  a  leet  constable.  But  wheth- 
er in  the  day  or  night-time,  it  is  sufficient  if  he  declares  iiimself .  to  be  the 
constable,  or  commands  the.  peace  in  the  king's  name.  1  Hale,  P.  C. 
461.  Where  a  man,  assisting  two  serjeants-at-mace  in  the  execution  of 
an  escape  warrant,  had  been  killed,  a  point  was  reserved  for  the  opinion 
of  the  judges,  whether  pr  not  sufficient  notice  of  the  character-  in  which* 
the  constables  came  had  been  given.  It  appeared  that  the  officers  went 
to  the  shop,  where  the  party  against  whom  they  had  the  warrant,  and  the 
prisoner,  who  was  with  him,  were  ;  and  calling  out  to  the  former,  infomih 
ed  him  that  they  had  an  escape  warrant  against  him,  and  required  him  to 
surrender,  otherwise  they  should  break  open  the  door.  In  proceeding  to 
do  so,  the  prisoner  killed  one  of  the  Serjeant's  assistants.  Nine  of  the 
judges  were  of  opinion  that  no  precise  form  of  words  wa6  required ;  that 
it  was  sufficient  that  the  party  had  notice,  that  the  officer  came  not  as  a 
mere  trespasser,  but  claiming  to  act  under  a  proper  authority.  The  judges 
who  differed,  thought  that  the  officers  ought  to  have  declared  in  an  ex- 
plicit manner  what  sort  of  warrant  they  had.  They  said  that  an  escape 
does  not  exvitertninif  or  in  notion  of  law,  imply  any  degree  of  force  or 
breach  of  the  peace,  and  consequently  the  prisoner  had  not  due  notice 
that  they  came  under  the  authority  of  a  warrant  grounded  on  a  breacb  of 
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the  peace;  and  they  concluded,  that,  for  want  of  this  due  notice,  the 
^officers  were  not  to  be  considered  as  acting  in  the  discharge  of  their  duty; 
Curtj^'s  case,  Foster,  135.* 

With  regard  to  a  privalt  bailiff,  or  special  bailiff,  it  must  either  ap- 
peal that  the  party  resisting  wasaware  of  his  character,  or  there  must  be 
some  notification  of  it  by  the  bailiff,  as  by  saying  /  arrest  you,  which  is  of 
itself  sufficient  notice*;  and  it  is  at  the  peril  of  the  party  if  he  kills  him 
after  these- words,  or  words  to  the  same  effect;  and  it  will  be  murder.  1 
Hale,  P.  C.  461  ;  Mackalty's  case,  9  Co.  69  b.  ;  1  Russell,  518.  It  is 
said  also,  that  a  private  bailiff  ought  to  show  the  warrant  upon  which  he 
acts,  if  it  is  demanded.  1  Russell,  518,  citing  1  Hale,  P.  C.  583,  588, 
589.  It  seems,  however,  that  thi?  must  be  understood  of  a  demand  made, 
after  submitting  to  the  arrest.  The  expression  in  Hale  (459,)  is  ''  such 
person  must. show  his  warrant,  or  signify  the  contents  of  it ;"  and  it  ap* 
pears,  from  the  authority  of  the  same  writer,  supra,  that  even  the  words 
**  1  arrest  you,''  are  a  sufficient  signification  of  the  officer's  authority. 

^  Proof  of  maKce — cases,  of  peace  officers  kiUed  or  leilling  others  in 
the  execution  of  their  duty-^^-mode  of  executing  their  duty,]  In  cases  of 
fdany  actually  committed,  if  the  offender  will  not  suffer  himself  to  be  ar- 
rested, but  stahds  upon  his  own  defence,  or  flies,  so  that  he  cannot  possibly 
be  apprehended  alive  by  those  who  pursue  him,  ^whether  public  [  *703  ] 
officers- or  private  persons,  with  or  without  a  warrant,  he  may  be  lawfully 
killed  by  them.  Hawk.  P.C.  b.  i,  c.  28,  s.  11.  Where,  says  Mr. Justice 
JFosUr,  a  felony  is  committed,  and  the  felon  flies  from  justice,  and  a  dan-^ 
gerous  wound  is  given,  it  is  the  duty  of  every  man  to  use  his  best  endeav- 
ors for  preventing  an  escape;  and  if,  in  the  pursuit,  the  party  flying  is 
killed,  where  he  cannot  be  otherwise  overtaken,  it  is  justifiable  homicide. 
Foster,  271. 

In  case  an  innocent. person  is  indicted  for  felony,  and  will  not  suffer 
himself  to  be  arrested  by  the  officer  who  has  a  warrant  for  that  purpose, 
he  may  beiawfully  killed  by  him,  if  he  cannot  otherwise  be  taken  ;  for 
there  is  a  charge  against  him  on  record,  to  which,  at  his  peril,  he  is  bound 
to  answer.  Hawk.  P.  C.  b.  1,  c.  28,  s.  12.  It  seems,  however,  that  a 
constable,  or  other  peace-officer,  is  bound  to  arrest  a  person  indicted  of 
felony,  without  a  warrant,  and  that  therefore,  if  it  be  not  possible  other- 
wise to  apprehend  him,  he  will  be  justified  in  killing  him,  although  he  have 
no  warrant     See  1  East,  P;  C.  300. 

Whether  or  not  a  peace  officer  who  attempts,  without  a  warrant,  to  ap- 
prehend a  person  on  stAspicion  of  felony,  will  be  justified  in  killing  him, 
in  case  he  cannot  otherwise  apprehend  him,  is  a  case  requiring  great  con- 
sideration. Even  in  the  instance  of  breaking  open  the  outward  door  of 
a  house,  a  peat^  officer  is  not  justified,  unless  he  is  acting  under  a  war- 
rant, in  proceeding  to  that  extremity ;  Foster,  321,  and -vide  post,  105; 
still  less  could  he  be  justified  in  a  matter  concerning  life.  However,  ac- 
cording to  Lord.  Hale,  the  officer  would  be  justified  in  killing  the  party  if 
he  fly,  and  cannot  otherwise  be  apprehended.     2  Hale,  P.  C.  72,  80. 

In  cases  of  misdemeanors,  the  law  does  not  admit  the  same  severe  rule 
as  in  that  of  felonies.  The  cases  of  arrests  for  misdemeanors  and  in  civ- 
il proceedings  are  upon  the  same  footing.  Foster,  271.  If  a  man  charg- 
ed with  a  misdemeanor,  or  the  defendant  in  a  civil  suit  flies,  and  the  of- 
ficer pursuesi  and  in  the  pursuit  kills  him,  it  will  be  murder.     1   Hale^  P. 
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C  481 ;  Foster,  471.  Or  rather,  according  to  Mr.  Joatice  FonUr^  it 
will  be  murder  or  manslaughter,  as  circumstances  may  vary  the  case* 
For  if  the  officer,  in  the  heat  of  the  pursuit,  and  merely  to  overtake  the 
.defendant,  should  trip  up  his  heels,  or  give  him  a  stroke  with  an  ordinary 
cudgel,  or  other  weapon  not  likely  to  kill,  and  death  should  ensue,  it 
seems  that  this  would  amount  to  no  more  than  manslaughter,  and  in  some 
cases  not  even  to  that  offence.  But  if  he  had  made  use  of  a  deadly 
weapon,  it  would  have  amounted  to  murder.     Foster,  271. 

If  persons  engaged  in  a  riot,  or  forcible  entry,  or  detainer,  stand  in 
their  defence,  and  continue  the  force  in  opposition  to  the  command  of  a 
justice  of  the  peace,  &c.,  or  resist  such  justice  endeavoring  to  arrest  them, 
the  killing  of  them  may  be  justified,  and  so  perhaps,  may  the  killing  of 
any  dangerous  rioters  by  private  persons,  who  cannot  otherwise  suppress 
them,  or  defend  themselves  from  them.  Hawk.  P.  C.  b.  1,  c.  28,  s.  14. 
[  ^04  ]  "^It  is  to  be  observed,  that  in  all  the  above  cases  where  the  of* 
ficer  is  justified  by  his  authority,  and  exercises  that  authority  in  a  legal 
manner,  if  he  be  resisted,  and  in  the  course  of  that  resistance  is  killed, 
the  offence  will  amount  to  murder. 

With  regard  to  the  point  of  time  at  which  a  constable  or  other  peace 
officer  is  justified,  in  case  of  resistance,  in  resorting  to  measures  of  vio- 
lence, it  is  laid  down,  that  although  in  the  case  of  common  persons,  it  is 
their  duty,  when  they  are  assaulted,  to  fly  as  far  as  they  may,  in  order  to 
avoid  the  violence,  yet  a  constable  or  other  peace  officer,  if  assaulted  ia 
i\)e  execution  of  bis  duty,  is  not  bound  to  give  way,  and  if  he  kills  his 
assailant,  it  is  adjudged  homicide  in  self-defence.  1  Hale,  P.  C.  481. 
This  rule  holds  in  the  case  of  the  execution  of  civil  process,  as  well  as  in 
apprehensions  of  a  criminal  charge.  Hawk.  P.  C.  b.  1,  c.  28,  s.  17. 
But  though  it  be  not  necessary  that  the  officer  should  retreat  at  all,  yet 
he  ought  not  to  come  to  extremities  upon  every  slight  interruption,  nor 
without  a  reasonable  necessity.  Therefore,  where  a  collector,  having  dis- 
trained for  a  duty,  laid  hold  of  a  maid-servant  who  stood  at  the  door  to 
prevent  the  distress  being  carried  away,  and  beat  her  head  and  back  seve- 
ral times  against  the  door-post,  of  which  she  died ;  although  the  court 
held  her  opposition  to  them  to  be  a  sufficient  provocation  to  extenuate 
the  homicide,  yet  they  were  clearly  of  opinion  that  the  prisoner  was  guilty 
of  manslaughter,  in  so  far  exceeding  the  necessity  of  the  case.  And 
where  no  resistance  at  all  is  made,  and  the  officer  kills,  it '  will  be  murder. 
So  if  the  officer  kills  the  party  after  the  resistance  is  over,  and  the  neces- 
sity has  ceased,  it  is  manslaughter,  at  least,  and  if  the  blood  bad  time  to 
cool,  it  would,  it  seems,  be  murder.     1  East,  P.  C.  297. 

In  respect  to  the  time  of  executing  process,  it  may  be  done  at  night  as 
well  as  by  day ;  and  therefore  killing  a  bailiff,  or  other  officer,  under  pre- 
tence of  his  coming  at  an  unseasonable  hour,  would  be  murder.  But 
since  the  statute  29  Car.  2,  c.  7,  s.  6,  all  process  warrants,  &c.,  served 
or  executed  on  a  Sunday  are  void,  except  in  cases  of  treason,  felony,  or 
breach  of  the  peace,  and  therefore,  an  arrest  on  any  other  account,  made 
on  that  day,  is  the  same  as  if  done  without  any  authority  at  all.  1  East,  • 
P.  C.  824. 

In  executing  their  duty,  it  often  becomes  a  question  in  what  cases  con- 
stables and  other  peace-officers  are  justified  in  breaking  open  windows 
and  doors.  In  no  case  whatever  is  an  officer  justified  in  breaking  an  out^ 
ward  door,  or  window,  unless  a  previous  notification  has  been  giveoi  and 
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a  demand  of  entrance  made  and  refused.    Foster,  320 ;  Hawk.  P.  C.  h. 
2y  c.  14,  s.  1. 

Where  a  felony  has  been  actually  committed,  or  a  dangerous  wound 
given,  a  peace  officer  may  justify  breaking  an  entrance  door  to  apprehend 
the  offender  without  any  warrant,  but  in  cases  of  misdemeanors  and  breach 
of  the  peace,  a  warrant  is  required  ;  it  likewise  seems  to  be  the  better 
opinion  that  mere  suspicion  of  felony  will  not  justify  him  in  proceeding  to 
this  extremity,  unless  he  be  armed  with  a  warrant.  Foster,  320,  321 ; 
Hawk.  P.  C.  b.  2,  »c  14,  s.  7 ;  1  Russell,  520;  Sed  vide  I  [»705] 
Hale,  P.  C.  583  ;  2  Id.  92. 

In  cases  of  writs,  an  officer  is  justified  in  breaking  an  outer  door  upon  a 
capiaSf  grounded  on  an  indictment  for  any  crime  whatever,  or  upon  a  ca- 
ptor to  find  sureties  for  the  peace,  or  the  warrant  of  a  justice  for  that  pur- 
pose. Hawk.  P.  C.  b.  2,  c.  14,  s.  3.  So  upon  a  capias  utlagatwtn^  or 
capias  pro  fine ;  Id.  1  Hale,  P.  C.  459,  or  upon  an  habere  facias  posses- 
eionem  ;  1  Hale,  P.  C.  458,  or  upon  the  warrant  of  a  justice  of  the  peace 
for  levying  a  forfeiture  in  execution  of  a  judgment  or  conviction.  Hawk. 
P.  C.  b.  2,  c.  14,  8.  5.  ^ 

If  there  be  an  affray  in  a  house,  and  manslaughter  or  bloodshed  is  likely 
to  ensue,  a  constable  having  notice  of  it,  and  demanding  entrance,  and 
being  refused,  and  the  affray  continuing,  may  break  open  the  doors  to  keep 
the  peace.  2  Hale,  P.  C.  95;  Hawk.  P.C.  b.  2,  c.  14,  s.  8.  And  if 
there  be  disorderly  drinking  or  noise  in  a  house,  at  an  unseasonable  hour 
of  night,  especially  in  inns,  taverns,  or  alehouses,  the  constable  or  his 
watch,  demanding  entrance,  and  being  refused,  may  break  open  the  doors 
to  see  and  suppress  the  disorder.  2  Hale,  P.  C.  95  ;  1  East,  P.  C.  322. 
So  if  affrayers  fly  to  a  house,  and  he  follows  them  with  fresh  suit,  he  n>ay 
break  open  the  doors  to  take  them.  Hawk.  P.  C.  b.  1,  c.  63,  s.  16.  But 
it  has  been  doubted  whether  a  constable  can  safely  break  open  doors  in 
such  a  case  without  a  magistrate's  warrant,  and  it  is  said,  that  at  least 
there  must  be  some  circumstance  of  extraordinary  violence  to  justify  him 
in  so  doing.     1  Russell,  273,  (n). 

In  civil  suits^  an  officer  cannot  justify  the  breaking  open  an  outward 
door  or  window  to  execute  the  process ;  if  he  do  break  it  open  he  is  a 
trespasser.  In  such  case,  therefore,  if  the  occupier  resist  the  officer,  and 
in  the  struggle  kill  him,  it  is  only  manslaughter.  For  every  man's  house 
is  his  castle  for  safety  and  repose  to  himself  and  his  family.  It  is  not  n)ur- 
der,  because  it  was  unlawful  for  the  officer  to  break  into  the  house,  but  it 
is  manslaughter  becahse  he  knew  him  to  be  a  bailiff.  Had  he  not  known 
him  to  be  a  bailiff,  it  would  have  been  no  felony,  because  done  in  his 
bouse.  1  Hale,  P.  C.  458.  This  last  instance,  says  Mr.  East,  which  is 
set  in  opposition  to  the  second,  must  be  understood  to  include  at  least  a 
reasonable  ground  of  suspicion  that  the  party  broke  the  house  with  a  fe- 
lonious intent,  and  that  the  party  did  not  know  or  had  reason  to  believe 
that  he  was  only  a  uespasser.     1  East,  P.  C.  321,  322. 

The  privilege  is  confined  to  the  out&r  doors  and  windows  only — ^for  if 
the  sheriff  or  a  peace  officer  enter  a  house  by  the  outer  door,  being  open, 
he  may  break  open  the  inner  doors,  and  the  killing  him  in  such  case  would 
be  murder.  1  Hale,  P.  C.  458.  If  the  party  whom  the  officer  is  about 
to  arrest,  or  the  goods  which  he  is  about  to  seize,  be  within  the  house  at 
the  ttbie,  he  may  break  open  any  inner  doors  or  windows  to  search  for 
them,  without  demanding  admission.     Per  Gibbs,  J.,  Hutchinson  v.  Birch, 
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4  Taunt.  619.  But  it  seeois  that  if  the  party  against  whom  the  process 
f  *706  ]  has  issued  be  not  *within  the  house  at  the  time,  the  officer  must 
demand  admittance  before  he  will  be  justified  in  brealcing  open  an  inner 
door.  KatclifTe  v.  Burton,  3  Bos.  and  Pul.  22i3.  So  if  the-hot^e  be  that 
of  a  stranger^  the  justification  of  the  ofHcer  will  depend  upon  the  fact  of 
the  goods  or  the  person^  against  whom  he  is  proceeding,  being  in  the 
house  at  the  time.  Cooke  v,  Birt,  5  Taunt.  765  (a) ;  Johnson  v,  Leigh, 
6  Taunt.  240  (6)  ;  1  Russell,  521. 

.  An  officer  attempting  to  attach  the  goods  of  the  prisoner  in  his  dwelling- 
house^  put  his  hand  over  the  hatch  of  the  door,  which  was  divided  into 
two  parts,  the  lower  hatch  being  closed,  and  the  higher  open,  A  struggle 
ensued  between  the  officer  and  a  friend  of  the  prisouer,  in  the  course  of 
which  the  officer  having  prevailed,  the  prisoner  shot  at  and  killed  him,  and 
this  was  held  murder.  Baker's  case,  1-  East,  P.  C.  323.  In  the  above 
case  there  was  proof.of  a  previous  resolution  in  the  prisoner  to  resist  the 
officer  whom  he  afterwards  killed.     1  East,  P.  C.  323. 

.  The  privilege  likewise  extends  only  to  those  cases  where  the  occupier 
or  any  of  bis  family,  who.  have  their  do^piestic  or  ordinary,  residence  there, 
are  the  ol>jects'of  the  arrest ;  and  if  a  stranger;  whose-  ordinary  residence 
is  elsewhere,  upon  pursuit,  takes  refuge  in  the  house  of  .another,  sucb 
house  is  no  castle  of  his,  and  he  cannpt  claim  the  benefit  of  sanctuary  ill 
it.  Foster,  320,  321  ;  1  East,  P.  C.  323.  But  this  must  be  taken  sub<^ 
ject  to  the  limitation  already  expressed  with  regard  to  breaking  open  inner 
doors  in  such  cases,  viz.  that  the  officer  will  only  be  justified  by  the  fact  of 
the  person  sought  being  found  there.     Ante,  p.  705 ;  1  East,  P.  C.  324. 

The  privilege  is  also  confined  to  arrests  in  the  Jirat  instance ;- for  if  a 
man  legally  arrested  (and  laying  hands  on  the  prisoner,  and  pronouncing 
words  of  arrest,- constitute  an  actual  arrest),  escape  from  the  officer,  and 
take  shelter  in  his  own  house,  the  officer  may,  upon  fresh  pursuit,  break 
open  the  outer  door,  in  order  to  retake  him,  having  first  ^tven  due  notice 
of  his  business,  and  demanded  admission,  and  having  been  refused.  If  it 
be  not,  however,  on  fresh  pursuit,  it  seems  that  the  officer  should  have  a 
warrant  from  a  magistrate.  1  Hale,  P.  C.  459;  Foster,  320;  1  East, 
P.  C.  324. 

Pr0(^  of  malice— cases  of  officers  kiUed  or  killing  takers  in  the 
execution  of  their  duty — mode  (where  an  officer  is  killed)  in  which  thai 
kUling  has  been  effected.]  It  is  a  matter  of  very  serious  consideration, 
whether  in  all  cases  where  a  peace  officer  or  other  person  is  killed,  while 
attempting  to  enforce  an  illegal  warrant,  such  killing  shall  under  circum- 
stances of  great  cruelty  or  unnecessary  violence,  be  deemed  to  amount 
to  manslaughter  only.  In  Curtis's  case,  Foster,  135,  ante^  p.  702, 
the  prisoner  being  in  the  house  of  a  man  named  Cowling,  who  had  made 
his  escape,,  swore  that  the  first  person  who  entered  to  retake  Cowling 
should  be  a  dead  man,  and,,  immediately  upon  the  officers  breaking  open 
the  Jihop  door,  struck  one  of  them  on  the  head  with  an  axe,  and  killed 
him.  This  was  held  murder,  and  a  Cqw  of  the  judges  were  of  opinion  that 
even  if  the  officers  could  not  have  justified  breaking  open  the  door,  yet 
[  *T07  ]  that  it  *would  have  been  a.  bare  trespass  in  the  house  of  Cowlings 
without  any  attempt  on  the  property  or  person  of  the  prisoner ;  and  ad- 

(a)  Eng.  Com.  L.  Rep.  4. 35d..    (b)  Id.  i.  ^4. 
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mitting  that  a  trespass  in  the- bouse,  with  ah  inten:t  to  make  an  unjustifiable 
arrest  of  the  owner,  could  be*  considered  as  some  provocation  to  a  by?* 
stander,  yet  surely  the  knocking  a  man's  brains  out,  or  cleaving  him  down 
with  an  axe,  oa  so  slight  a  provocation,  savored  rather  of  brutal  rage,  or, 
to  speak  more  properly,  of  diabolical  mischief,  than  of  human  frailty,  and 
it  ought  always  to  be  remembered,  that  in  all  cases  of  homicide  upon  sud* 
den  provocation,  the  law  indulges  to.  human  frailty,  and  to  that  alone.  So 
in  Stockley's  case,  ante,  p.  698,  the  fact  that  the  prisoner  deliberately  re«* 
solved  upon  shooting  Welsh,  in  case  he  offered  to  arrest  him  dgain,  was, 
it  has  been  argued,  sufficient  of  itself  to  warrant  a  conviction  for  murder, 
independently  of  the  legality  of  the  warrant.     1  East,  P.  C.  311. 

When  a  bailiff,  having  a  warrant  to  arrest  a  man,  pressed  early  into  bis 
chariiber,  with  violence,  but  not  mentioning  his  business,  and  the  man  not 
knowing  him  to  be  a  bailiff,  nor  that  he  came  to  make  an  arrest,  snatched 
down  a  sword  hanging  in  his  chamber,  and  stabbed  the  bailiff,  whereof  he 
died ;  this  was  held  not  to  be  murder,  for  the  pdsoner  did  not  know  but 
that  the  party  came  to  rob  or  kill  him,  when  he  thus  violently  broke  into 
his  chamber  without  declarin'g  his  business.  1  Hale,  P.C.  470.  A  bat«. 
liff  having  a  warrant  to'  arrest  C.  upon  a  ca,  sa,  went  to  his  house,  and 
gave  him  notice.  C.  threatened  to  shoot  him  if  he  did  not  depart,  but 
the  bailiff  disregarding  the  threat,  broke  opert  the  windows,  upon  which  C. 
shot  and  kiHed  him.  It  was  ruled,  1,  that  this  was  not  murder,  because 
the  bailiff  had  no  right  to  break  the  house  ;  2,  that  it  was  manslaughter,, 
because  C.  knew  him  to  be  a  bailiff ;  but  3,  had  he  not  known  him  to  foe 
a  bailiff,  it  had  been  no  felony,  because  done  in  defence  of  his  house. 
Cook's  case,  1  Hale,  P.  C.  458 ;  Cro.  Car.  537  ;  W.  Jones,  429. 

These  decisions,  will  appear  to  countenance  the  position  that  where  an 
officer  attempts  to  execute  an  illegal  warrant,  and  is  in  the  first  instance 
resisted  with  such  violence  by  the  party  that  death  ensues,  it  will  amount 
to  manslaughter  only..  But  it  -shoCild  seem  that  in  analogy  to  all  other  cases 
of  provocation,  this  position  requires  some  qualification.  '  If  it  be  possible 
for  the  party  resisting  to  effect  his  object  with  a  less  degree  of  violence 
than  the  infliction  of  death,  a  groat  degree  Of  uniieeessary  violence  might, 
it  is  conceived,  be  evidence  of  such  malice  as  to  prevent  the  crime  from 
being  reduced  to  manslaughter.  In  Thomson's  cascj  I  Moody's  C.  C. 
80  (a),  antBf  p.  690,'where  the  officer  was  about  to  make  an  lirrest  on  an 
insufficient  charge,  the  judges  adverted  to  the  fact  that  the  prisoner  was 
in  such  a  situation  that  he  could  not  get  away,  in  these  cases  it  would 
aeem  to  be  the  duty  of  the  party  whose  liberty  is  endangered  to  r^ist  the 
officer  with  as  little  violence  as  possible,  and  that  if  he  uses  great  and  un- 
nefcessary  violence,  unsuited  both  to  the  provocation  given  and  to  the  ac- 
complishment of  a  successful  resistance,  it  will  be  evidence  of  malice  suf- 
ficient to  support  a  charge  of  murder.  So  also  where,  as  in  Stockle3r'cf 
case,  {ante,  p.  698),  and  Curtis's  case,  ^{ante,  p.  702),  thfe  party  [*708  ] 
appears  to  have  acted  from  motives  of  express  malice,  there  seems  to  be 
no  reason  for  withdrawing  such  cases  from  the  operation  of  the  general 
rule,  (vide  ant^,  p.  681),  that  provocation  will  not  justify  the  party  killing, 
or  prevent  his  offence  from  amounting  to  murder,  where  it  is  proved  that 
be  acted  at  the  time  from  express  malice.  And  of  this  opinion  appears  to 
be  Mr.  East,  who  says,  ''  It  may  be  worthy  of  consideration  whether  the 

(^  d  £nf .  C.  C.  80. 
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illegality  of  an  arrest  does  not  place  the  officer  attempting  it  exactly  on 
the  same  footing  as  any  other  wrong-doer.'^     1  East,  P.  C.  328. 

It  may  be  remarked  that  this  question  is  fully  decided  in  the  Scotch 
law,  the  rule  being  as  follows; — In  resisting  irregular  or  defective  warrants, 
or  warrants  executed  in  an  irregular  way,  or  upon  the  wrong  person,  it  is 
murder  if  death  ensue  to  the  officer  by  the  assumption  of  lethal  weapons, 
where  no  great  personal  violence  has  been  sustained.  Alison's  Princ.  Cr. 
Law  of  Scotl.  25.  If,  says  Baron  Hume,  instead  of  submitting  for  the 
time,  and  looking  for  redress  to  the  law,  he  shall  take  advantage  of  the 
mistake  to  stab  or  shoot  the  officer,  when  no  great  struggle  has  yet  en- 
sued, and  no  previous  harm  of  body  has  been  sustained,  certainly  he  can- 
not be  found  guilty  of  any  lower  crime  than  murder.  I  Hume,  250.  The 
distinction  appears  to  be,  says  Mr.  Alison,  that  the  Scotch  law  reprobates 
the  immediate  assumption  of  lethal  weapons  in  resisting  an  illegal  warrant, 
and  will  hold  it  as  murder  if  death  ensue  by  such  immediate  use  of  these, 
the  more  especially  if  the  informality  or  error  was  not  known  to  the  party 
resisting ;  whereas  the  English  practice  makes  such  allowance  for  the  irri- 
tation consequent  u|>on  the  irregular  interference  with  liberty,  that  it  ac- 
counts death  inflicted  under  such  circumstances  as  manslaughter  only. 
Alison's  Princ.  Cr.  Law  of  Scotl.  28. 

In  case  of  death  ensuing,  where  resistance  is  made  to  officers  in  the  ex- 
ecution of  their  duty,  it  sometimes  becomes  a  question  how  far  the  acts  of 
third  persons,  who  take  a  part  in  such  resistance,  or  attempt  to  rescue  the 
prisoner,  shall  be  held  to  affect  the  latter.  If  the  party  who  is  arrested 
yield  himself,  and  make  no  resistance,  but  others  endeavor  to  rescue  him, 
and  he  do  no  act  to  declare  his  joining  with  them,  if  those  who  come  to 
rescue  him  kill  any  of  the  bailiffs,  it  is  murder  in  them,  but  not  in  the 
ptrty  arrested  ;  otherwise,  if  he  do  any  act  to  countenance  the  violence 
of  the  rescuers.  Stanley's  case,  Kel.  87 ;  I  Russell,  450.  Jackson  and 
four  other  robbers  being  pursued  by  the  hue  and  cry,  Jackson  turned  round 
upon  his  pursuers,  the  rest  being  in  the  same  field,  and  refusing  to  yield, 
killed  one  of  them.  By  five  judges  who  were  present,  this  was  held  mur- 
der, and  inasmuch  as  all  the  robbers  were  of  a  company,  and  made  a  com- 
mon resistance,  and  one  animated  the  other,  all  those  who  were  of  the 
company  in  the  same  field,  though  at  a  distance  from  Jackson,  were  all 
'  principals,  viz.  present,  aiding,  and  abetting.  They  also  resolved,  that 
one  of  the  malefactors  being  apprehended  a  little  before  the  party  was 
hurt,  and  being  in  custody  when  the  stroke  was  given,  was  not  guilty,  un- 
[  ^09^]  less  it  could  be  proved  ^thatafler  he  was  apprehended  he  had 
animated  Jackson  to  kill  the  party.  I  Hale,  P.  C.  464.  Where  A.  beat 
B.,  a  constable,  in  the  execution  of  his  duty,  and  they  parted,  and  then  C, 
a  friend  of  A.,  fell  upon  the  constable,  and  killed  him  in  the  struggle,  but 
A.  was  not  engaged  in  the  affiiir,  after  he  parted  from  B.,  it  was  held  that 
this  was  murder  only  in  C,  and  A.  was  acquitted,  because  it  was  a  sudden 
quarrel,  and  it  did  not  appear  that  A.  and  C.  came  upon  any  design  to  ill- 
use  the  constable.    Anon.  1  East,  P.  C.  296. 

It  is  a  matter  of  fact,  for  the  jury  in  these  cases,  to  determine  in  what 
character  the  third  party  intervened.  If  he  interfered  for  the  purpose  of 
aiding  the  person  in  custody  to  rescue  himself,  and  in  so  doing  killed  the 
bailiff,  it  would  be  murder,  but  if,  not  knowing  the  cause  of  .the  struggle, 
he  interposed  with  intent  to  prevent  mischief,  it  would  not  amount  to 
murder.     1  East,  P.  C.  318 ;  1  Russell,  450.    See  Kel.  86.    Sid.  159. 
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The  prisoners  were  indicted  for  murder.  It  appeared  that  a  body  of 
persons  had  assembled  together,  and  were  committing  a  riot.  The  con- 
stables interfering  for  the  purpose  of  dispersing  the  crowd,  and  appre- 
hending the  oflenders,  resistance  was  made  to  them  by  the  mob,  and  one 
of  the  constables  was  beaten  severely  and  afterwards  died.  The  priso- 
ners all  took  part  in  the  violence  used,  some  by  beating  him  wit-h  sticks, 
some  by  throwing  stones,  and  sonie  by  striking  him  with  their  Kists.  Al^ 
derson,  B.,  told  the  jury  that  in  considering  the  case,  they  would  have  to 
detejmine  whether  all  the  prisoners  had  the  common  intent  of  attacking 
the  constables,  if  so  each  of  them  was  responsible  for  all  the  acts  of  all 
the  others  done  for  that  purpose,  and  if  all  the  acts  done  by  each  if  done 
by  one  man,  would  together  show  such  violence,  and  so  long  continued, 
that  from  them  the  jury  might  infer  an  intention  to  kill  the  constable,  it 
would  be  murder  in  them  all,  but  if  they  could  not  infer  such  an  inten- 
tion, that  they  ought  to  find  them  guilty  of  manslaughter.  The  prisoners 
were  convicted  of  the  latter  offence.     Macklin's  case,  2  Lewin,  C.  C.  225. 

Proof  of  malice — private  persona,  killed  or  killing  others,  in  appre^ 
hending  them.]  The  rules  regarding  the  protection  of  priyate  persons 
who  take  upon  themselves  to  arrest  offenders,  is  much  more  confined  than 
that  which  is  applicable  to  peace  officers  and  others,  who  act  only  in  fhe 
execution  of  their  duty.  It  must,  however,  be  remembered,  that  where 
a  private  person  lends  his  assistance  to  a  constable,  whether  commanded 
to  do  so  or  not,  he  is  under  the  same  protection  as  the  officer  himself. 
Foster,  309. 

So  in  cases  of  felony  actually  committed,  or  a  dangerous  wound  given, 
private  persons  may  apprehend  without  a  warrant,  and  will  be  protected, 
so  that  the  killing  of  them  in  executing  that  duty,  will  be  murder ;  but  it 
is  otherwise,  where  there  is  merely  a  reasonable  suspicion  of  a  felony, 
ante,  p.  683(1). 

Whether  or  not  a  private  person  ought  to  enjoy  the  protection  extend- 
ed to  peace  officers,  where  he  proceeds  to  arrest  a  person  who  stands  in- 
dicted of  felony,  does  not  appear  to  be  well  settled.  Lord  *Hale  [*7I0] 
inclines  to  the  opinion  that  the  protection  does  not  extend  to  a  private 
person  in  such  case,  because  a  person  innocent  may  be  indicted,  and 
because  there  is  another  way  of  bringing  him  to  answer,  viz.  process  of 
C(3^lrias  to  the  sheriff,  who  is  a  known  responsible  officer.  2  Hale,  P.  C, 
84.  The  reasoning  of  Mr.  East,  however,  is  rather  in  favor  of  the  pro- 
tection. It  may  be  urged,  he  observes,  that  if  the  fact  of  the  indietment 
found  against  the  party  be  known  to  those  who  endeavor  to  arrest  him, 
in  order  to  bring  him  to  justice,  it  cannot  be  truly  said,  that  they  act  upon 
their  own  private  suspicion  or  authority,  and  therefore  they  ought  to  have 
equal  protection  with  the  ordinary  ministers  of  the  law.  At  any  rate,  it 
is  a  good  cause  of  arrest  by  private  persons,  if  it  may  be  made  without 
the  death  of  the  felon.  (Dalton,  c.  170,  s.  5.)  And  if  the  fact  of  the 
prisoner's*  guilt  be  necessary  for  their  complete  justification,  the  bill  of 
indictment  found  by  the  grand  jury  would  (he  conceives)  for  that  pur« 
pose  be  prima  facie  evidence  of  the  fact,  till  the  contrary  should  be 
proved.     1  East,  P.  C.  300. 

(1)  A  weH  ffrouDded  belief  that  a  felony  is  about  to  be  committed,  will  extenuate  a  homi- 
ctde  committed  in  prevention  of  the  felony,  but  not  a  homicide  committed  in  pursuit  by  an 
indiTidqal  of  his  own  accord.    State  v.  Rutherford,  1  Hawks,  457. 
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There  is  one  class  of  roisdemeanors  in  which  private  persons  are  justi- 
fied in  interposing,  and  are  under  the  same  protection  as  peace  officers, 
namely,  in  case  of  sudden  affrays  to  part  the  combatants,  and  to  prevent 
mischief;  but  in  these  cases  they  must  give  express  notice  of  their  friend- 
ly intent,  and  if  the  party  interposing  with  such  notice,  is  killed  by  the 
ajflfrayers,  it  will  be  murder  in  the  party  killing.  Foster,  272,  311.  And 
it  is  said  by  Hawkins,  that  perhaps  private  persons  may  justify  the  killing 
^  of  dangerous  rioters,  when  they  cannot  otherwise  suppress  them  or  de- 
fend themselves  from  them,  inasmuch  as  every  person  seems  to  be  autho- 
rized by  law,  to  arm  himself  for  such  purposes.  Hawk.  P.  C.  b.  1,  c.  28, 
6.  14.  And  this  was  so  resolved  by  all  the  judges  in  Easter  Term,  39 
Eliz.,  though  they  thought  it  more  discreet  for  any  one  in  such  a  case  to 
attend  and  assist  the  king's  officer  in  so  doing.  Poph.  121 ;  1  East,  P. 
C.  304.  It  is  said  by  Hawkins,  that  at  common  law  every,  private  person 
may  arrest  any  suspicious  night-walker^  and  detain  him  till  he  give  a 
good  account  of  himself.  Hawk.  P.  C.  b.  2,  c.  13,  s.  6.  But  it  is  doubt- 
ful how  far  such  a  power  is  vested  even  in  peace  officers,  (vide  ante^  p. 
691,)  and  it' is  still  more  doubtful  with  regard  to  private  persons.  See  1 
Russell,  506. 

In  general,  in  cases  of  misdemeanor,  except  in  those  above-mentioned, 
a  private  person  will  not  be  justified  in  apprehending  the  offender,  and  if 
in  attempting  to  apprehend  him  he  kill  him,  it  will  be  murder.  The 
neighborhood  of  Hammersmith  had  been  alarmed  by  what  was  supposed 
to  be  a  ghost.  The  prisoner  went  out  with  a  loaded  gun  to  take  the 
ghost,  and  UQon  meeting  with  a  person  dressed  in  white,  immediately  shot 
him.  MacdoniUdy  C.  B.,  Rooke^  and  Lawrence,  JJ.,  were  clear  that  this 
was  murder,  as  the  person  Who  appeared  to  be  a  ghost,  was  only  guilty  of 
a  misdemeanor,  and  no  one  might  kill  him,  although  he  could  not  other- 
wise be  taken.  The  jury,  however,  brought  in  a  verdict  of  manslaughter ; 
but  the  Court  said  that  they  could  not  receive  that  verdict,  and  told  the 
jury  that  if  they  believed  the  evidence,  they  must  find  the  prisoner  guilty 
[ *711  ]  *of  murder:  and  that  if  they  did  not  believe  the  evidence,  they 
should  acquit  the  prisoner.  The  jury  found  the  prisoner  guilty,  and  sen- 
tence was  pronounced,  but  he  was  afterwards  reprieved.  Smith's  case,  1 
Russell,  459 ;  4  Bl.  Com.  201,  (n.) 

By  various  statutes,  private  persons  are  authorized  to  make  arrests,  as 
the  owners  of  property  injured,  and  their  servants,  under  the  7  &  8  Geo. 
4,  cc.  29  and  30,  a/i/e,  p.  692. 

Gamekeepers,  &c.  have  authority  to  arrest  in  certain  cases  by  the  9 
Geo.  4,  c.  69,  s.  2,  see  the  clause,  ante,  p.  507. 

Under  this  statute  it  has  been  held  that  a  gamekeeper,  &.c.,  is  entitled 
to  arrest  a  party  for  an  offence  under  the  9th  section,  though  the  above 
clause  (s.  2,)  speaks  only  of  offences  thereinbefore  mentioned,  for  an  of- 
fence under  s.  9,  is  an  offence  also  under  s.  1.  Ball's  case,  1  Moody,  C. 
C.  330.  A  gamekeeper  and  his  assistants  warned  a  party  of  poachers  off 
his  roaster's  grounds,  and  followed  them  into  the  highway,  where  the 
poachers  rushed  upon  the  keeper  and  his  men,  and  blows  ensued  on  both 
sides.  After  the  keeper  had  struck  several  blows,  a  shot  was  fired  by  the 
prisoner,  one  of  the  party,  which  wounded  the  prosecutor.  The  prisoner 
was  indicted  under  the  9  Geo.  4,  c.  31,  for  shooting  at  the  prosecutor  with 
intent  to  kill,  &c.  It  was  urged  for  the  prisoner,  tliat  as  the  keeper  had 
knocked  down  three  of  the  men  before  the  shot  was  fired,  it  would  have 
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been  manslaughter  only  if  death  had  ensaed ;  but  the  judge  (Bayky^  B.,) 
was  of  opinion  that  if  the  keeper  struck,  not  vindictively,  or  for  the  pur- 
pose of  oflfence,  but  in  self-defence  only,  and  to  diminish  the  violence 
which  was  illegally  brought  into  operation  against  him,  it  would  have  been 
murder  if  death  had  ensued.  He  told  the  jury  that  he  thought  the  keeper 
and  his  men,  even  if  they  had  no  right  to  apprehend,  had  full  right  to  fol- 
low the  prisoner  and  his  party,  to  discover  who  they  were,  and  that  the 
prisoner  and  his  party  were  not  warranted  in  attempting  to  prevent  them, 
and  that  if  they  had  attempted  to  apprehend  them,  which,  however,  they 
did  not,  he  thought  they  would  have  been  warranted  by  the  statute  in  so 
doing.  The  prisoner  being  convicted,  on  a  case  reserved,  the  judges  were 
of  opinion  that  the  keeper  had  power  to  apprehend,  and  that  notwithstand- 
ing the  blows  given  by  the  keeper,  it  would  have  been  murder,  had  the 
keeper's  man  died.  Ball's  case,  1  Moody,  C.  C.  330  (a).  The  rule  laid 
down  in  the  above  case,  with  regard  to  blows  first  given  by  the  keeper  in 
self-defence,  was  soon  afterwards  recognized  in  another  case.  Ball's  case, 
1  Moody,  C.  C.  333. 

.  A  gamekeeper  and  his  assistants  proceeded  to  apprehend  a  party  of 
poachers  whose  guns  they  heard  in  a  wood.  They  rushed  in  upon  the 
poachers,  who  ran  away,  and  the  keeper  followed,  one  of  the  poachers  ex- 
claiming, /'the  first  man  that  comes  out,  I'll  be  damn'd  if  I  don't  shoot 
him."  At  length  several  of  the  poachers  stopped,  and  the  prisoner,  one 
of  them,  putting  his  gun  to  his  shoulder,  fired  at  and  wounded  the  prose- 
cutor ;  being  indicted  for  this  offence,  it  was  objected  that  it  was  incum- 
bent on  the  prosecutor  to  have  given  notice  to  the  persons  by  calling  upon 
them  to  surrender,  which  he  *did  not  appear  to  have  done ;  the  [  *712  ] 
judge  reserved  the  point,  and  the  judges  were  all  of  opinion  that  the  cir- 
cumstances constituted  sufficient  notice,  and  that  the  conviction  was  right. 
Payne's  case,  1  Moody,  C.  C.  378  (6). 

Upon  an  indictment  for  murder,  it  appeared  that  the  prisoner,  being 
poaching  at  night  in  a  wood,  was  attempted  to  be  apprehended  by  the 
deceased,  the  servant  of  the  prosecutor.  The  prosecutor  was  neither  the 
owner  nor  occupier  of  the  wood,  nor  the  lord  of  the  manor,  having  only 
the  permission  of  the  owner  to  preserve  game  there.  The  deceased  hav- 
ing been  killed  by  the  prisoner  in  the  attempt  to  apprehend  him,  it  was 
held  to  be  manslaughter  only.     Addis's  case,  6  C.  and  P.  888  (c). 

In  these  cases  a  question  frequently  arises  how  far  the  companions  of 
the  party  who  actually  committed  the  ofTence  participate  in  the  guilt. 
The  prisoners  were  charged  with  shooting  James  Mancey,  with  intent  to 
murder.  It  appeared  that  the  prisoners,  each  having  a  gun,  were  out  at 
night  in  the  grounds  of  C.  for  the  purpose  of  shooting  pheasants,  and  the 
prosecutor  and  his  assistants  going  towards  them  for  the  purpose  of  appre- 
hending them,  they  formed  into  two  lines,  and  pointing  their  guns  at  the 
keepers,  threatened  to  shoot  them.  A  gun  was  fired,  and  the  prosecutor 
was  wounded.  Some  of  the  keepers  were  also  severely  beaten,  but  no  other 
shot  was  fired.  It  was  objected  that  as  there  was  no  cofkimon  intent  to  com- 
mit any  felony,  Mancey  alone  could  be  convicted,  but  Vaughan^  B.  said,  **  I 
am  of  opinion  that  when  this  act  of  parliament  (57  Geo.  3,  c.  90,  repealed  by 
9  Geo.  4,  c.  69,)  empowered  certain  parties  to  apprehend  persons  who  were 
out  at  night  armed  for  the  destruction  of  game,  it  gave  them  the  same  protec-' 

(a)  2  Eng.  C.  C.  330.     (b)  2  Ibid.  378.     (c)  Eng.  Com.  L.  Rep.  szv.  452. 
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tion  in  the  execution  of  that  power  which  the  law  afibrds  to  constaUes  in 
the  execution  of  their  duty.  With  respect  to  the  other  point,  it  is  rather  a 
question  of  fact  for  the  jury ;  still  on  this  evidence  it  is  quite  clear  what 
the  common  purpose  was.  They  all  draw  up  in  lines,  and  point  their  guns 
at  the  keepers,  and  they  are  all  giving  their  countenance  and  assistance  to 
the  one  who  actually  fires  the  gun.  If  it  could  be  shown  that  either  of 
them  separated  himself  from  the  rest,  and  showed  distinctly  that  he  would 
have  no  hand  in  what  they  were  doing,  the  objection  would  have  much 
weight  in  it."  Edmead's  case,  3  C.  and  P.  390  (a).  So  when  two  per- 
sons had  been  seized  by  a  gamekeeper  and  his  assistants,  and  while  stand- 
ing still  in  custody,  called  to  another  man,  who  coming  up,  rescued  the 
two  men,  and  beat  and  killed  one  of  the  keeper's  party  ;  Vaughan^  B., 
ruled  that  all  the  three  men  were  equally  guilty,  though,  if  the  two  had  ac- 
quiesced and  remained  passive,  it  would  not  have  been  so.  Whithorne's 
case,  8  C.  and  P.  394  (6;. 

Proof  of  mulice^— killing  in  defence  of  person  or  property.]  The 
rule  of  law  upon  this  subject  is  thus  laid  down  by  Mr.  East.  A  man  rhay 
repel  force  by  force  in  defence  of  his  person,  habitation,  or  property; 
against  one  who  manifestly  intends  or  endeavors  by  violence  or  surprise  to 
[  *713  ]  commit  a  known  felony,  such  as  rape,  robbery,  *ar8on,  burglary, 
or  the  like.  In  these  cases  he  is  not  obliged  to  retreat,  but  may  pursue 
his  adversary  until  lie  has  secured  himself  from  all  danger,  and  if  he  kill 
him  in  so  doing,  it  is  justifiable  self-defence;  as  on  the  other  hand,  the 
killing  by  such  felons,  of  any  person  so  lawfully  defending  himself,  will  be 
murder.  But  a  bare  fe&r  of  any  of  these  offences,  however  well  grounded, 
as  that  another  lies  in  wait  to  take  away  the  party's  life,  unaccompanied 
by  any  overt  act,  indicative  of  such  an  intention,  will  not  warrant  him  in 
killing  that  other  by  way  of  precaution,  there  being  no  actual  danger  at' 
the  time.     1  East,  P.  C.  ^71,  2. 

Not  only  is  the  party  himself,  whose  person  or  property  is  the  object  of 
the  felonious  attack  justified  in  resisting,  in  the  manner  above  mentioned^ 
but  a  servant  or  any  other  person  may  lawfully  interpose,  in  order  to  pre- 
vent the  intended  mischief.  Thus  in  the  instances  of  arson  and  burglary^ 
a  lodger  may  lawfully  kill  the  assailant  in  the  same  manner  as  the  owner 
himself  might  do,  but  subject  to  the  same  limitations.  (Sed  vide  post,  p. 
718.)  In  this  case  there  seems  to  be  no  difference  between  the  case  of 
the  person  assaulted,  and  those  who  come  in  aid  against  such  felons. 
The  legislature  itself  seems  to  have  considered  them  on  the  same  footing, 
for  in  the  case  of  the  Marquis  de  Guisca'rd,  who  stabbed  Mr.  Harley  while 
sitting  in  council,  they  discharged  the  party  who  gave  the  mortal  wound 
from  all  manner  of  prosecution  on  that  account,  and  declared  the  killing 
to  be  a  lawful  and  necessary  action.  (9  Ann.  c.  16.)  I  East,  P.  C.  289 ; 
Foster,  274  ;  Cooper's  case,  Cro.  Car.  544. 

With  regard  to  the  nature  of  the  intended  offence,  to  prevent  which,  it 
is  lawful  instantly  to  use  the  last  violence,  and  to  put  the  assailant  to  death, 
it  is  only  to  such  crimes  as  in  their  nature  betoken  an  urgent  necessity, 
which  admits  of  no  delay,  that  the  rule  extends.  Of  this  nature  are  what 
have  been  termed  known  felonies,  in  contradistinction  as  it  seems  to  such 
secret  felonies  as  may  be  committed  without  violence  to  the  person,  such 

(a)  Eng.  Com.  L.- Rep.  »▼.  364.    (6)  Id.  SGS. 
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as  picking  the  pocket,  &c.  Foster,  274  ;  1  East,  P.  C.  &7d.  Where  an 
attempt  is  made  to  murder,  or  to  rob,  or  to  ravish,  or  to  commit  burglary, 
or  to  set  fire  to  a  dwelling-house,  if  the  attack  be  made  by  the  assailant 
with  violence  and  by  sufprise,  the  party  attacked  may  lawfully  put  him  to 
death.     Ibid. 

A  statute  was  passed  in  the  24  Hen.  8,  (c.  5,)  upon  this  subject  in  af- 
firmance of  the  common  law.  After  reciting  that  it  had  been  doubted 
whether  if  any  person  should  attempt  feloniously  to  rob  or  murdc^r  any 
persons  in  or  near  any  common,  highway,  cartway,  or  footway,  or  in  their 
mansions,  messuages,  or  dwelling-places,  or  attempt  to  break  any  dwelling- 
house  in  the  night-time,  and  should  happen  in  such  felonious  intent  to  be 
slain  by  those  whom  they  should  so  attempt  to  rob  or  murder,  or  by  any 
person  being  in  their  dwelling-house  attempted  to  be  broken  open,  the 
person  so  happening  to  slay  the  person  so  attempting  to  commit  murder 
or  burglary,  should  forfeit  goods  and  chattels ;  enacts  that  if  any  person 
oj*  persons  be  indicted  or  appealed,  of  or  for  the  death  of  any  such  evil 
^disposed  person  or  persons  attempting  to  rob,  murder,  or  bur-  [  *714  ] 
glarily  to  break  mansion-houses,  as  is  above-said,  the  person  or  persons  so 
indicted  or  appealed  thereof,  and  of  the  same  by  verdict  so  found  and  tried, 
ahall  not  forfeit  or  lose  any  lands,  tenements,  goods,  or  chattels,  for  the 
death  of  any  such  evil  disposed  person  in  such  manner  slain,  but  shall  be 
thereof,  and  for  the  same,  fully  acquitted  and  discharged.  Though  the 
statute  only  mentions  certain  cases,  it  must  not  be  taken  to  imply  an  ex- 
clusion of  any  other  instances  of  justifiable  homicide,  which  stand  upon 
the  same  footing  of  reason  and  justice.  Thus  the  killing  of  one  who  at- 
tempts the  wilful  burning  of  a  house,  is  free  from  forfeiture,  without  the 
aid  of  the  statute ;  and  though  it  only  mentions  the  breaking  a  house  in 
the  night-time,  (which  must  be  intended  a  breaking  accompanied  with  a 
felonious  intent,)  yet,  a  breaking  in  the  day-time  with  a- like  purpose  must 
be  governed  by  the  same  rule.     1  East,  P.  C.  272,  3. 

The  rale  extends  to  felonie$  only.  Thus,  if  one  comes  to  beat  anotfier, 
0(  to  take  his  goods  as  a  trespasser,  though  the  qwner  may  justify  a  batte- 
ry for  the  purpose  of  making  him  desist,  yet  if  he  kill  him,  it  will  be  man- 
slaughter.    1  Hale,  P.  C.  485,  486 ;  1  East,  P.  C.  272. 

It  is  not  essential  that  an  actual  felony  should  be  about  to  be  committed 
in  order  to  justify  the  killing. .  If  the  circumstances  are  such  as  that,  after 
all  reasonable  caution,  the  party  suspects  that  the  felony  is  about  to  be  im- 
mediately committed,  he  will  be  justified  in  making  the  resistance,  as  in 
.  the  following  case.  Levet  being  in  bed  and  asleep,  his  servant,  who  had 
procured  Frances  Freeman  to  help  her  in  her  work,  went  to  the  door, 
about  twelve  o'clock  at  night,  to  let  her  out,  and  conceived  she  heard 
thieves  about  to  break  into  the  house.  Upon  this  she  wakened  her  mas- 
ter, telling  him  what  she  apprehended.  He  took  a  drawn  sword,  and  the 
servant  fearing  that  Freeman  should  be  seen,  hid  her  in  the  buttery,  Mrs. 
Levet  seeing  Freeman,  in  the  buttery,  and  not  knowing  her,  conceived  her 
to  be  the  thief,  and  called  to  her  husband,  who  entering  the  buttery  in  the 
dark,  and  thrusting  before  him  with  his  sword,  struck  Freeman  under  the 
breast,  of  which  wounds  she  instantly  died.  This  was  ruled  to  be  misad- 
venture only.  Levet's  case,  Cro.  Car.  .538~;  1  Hale,  P.  C.  42,  474.-  Pos- 
sibly, says  Mr.  Jiistice  Foster,  this  might  have  been-  ruled  manslaughter, 
due  circumspection  not  having  been  used.     Foster,  f?99. 

Whether  a  person  who  is  aeeaidted  by  another  will  be  justified  in  using, 
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in  the   first  instance,   such  violence   in   his   resistance  as  will  produce 
death,  must  depend  upon  tlie  nature  of  the  assault,  and  the  circumstances 
under  which  it  is  committed.     It   may  be  of  such  a  character  that  the 
party  assailed  may  reasonably  apprehend  death,  t)r  great  violence  to  his 
person,  as  in  the  following  case : — Ford  being   in  possession  of  a  room 
at  a  tavern,  several  persons  persisted  in  having  it,  and  turning  him  out,  but 
he  refused  to  submit,  when  they  drew  their  swords  upon  Ford  and  his  com- 
pany ,^nd  Ford,  drawing  his  gvvord,  killed  one  of  them,  and  it  was  ad- 
judged justifiable  homicide.     Both   in  Kelyng  and  in  Foster  a  quart  is 
[^15]  added  in  this  case.     ''^But  Mr.  East  observes,  that  though  the 
assailants  waited  till  Ford  had  drawn  his  sword  (which  by  no  means  ap- 
pears), yet  if  more  than  one  attacked  him  at  the  same  time  (and  as  he  was 
the  only  one  of  bis  party  who  seems  to  have  resisted,  such  probably  was 
the  case),  the  determination  seems  to  be  maintainable.     Ford's  case,  Kel. 
51 ;  1  East,  P.  C.  243.     So  in  Mawgridge's  case,  great  violence  was  held 
justifiable  in  the  case  of  a  sudden  assault.     Mawgridge,  upon  words  of 
anger,  threw  a  bottle  with  great  force  at  the  head  of  Cope,  and  immedi- 
ately drew  his  sword.     Cope  returned  a  bottle  at  the  head  of  Mawgridge, 
which  it  was  lawful  for  him  to  do  in  his  own  defence,  and  wounded  him, 
whereupon  Mawgridge  stabbed  Cope,  which  was  ruled  to  be  murder ;  for 
Mawgridge,  in  throwing  the  bottle,  showed  an  intention  to  do  some  great , 
mischief,  and  his  drawing  immediately  showed  that  he  intended  to  follow  up 
the  blow.     Mawgridge's  case,  Kel.  128  ;  2  Ld.  Raym.  1489 ;  Foster,  296. 
Upon  this  case,  Mr.  East  has  made  the  following  remarks : — ^The  words 
previously  spoki^n   by  Cope,  could  form  no  justification  for  Mawgridge, 
and  it  was   reasonable  for  the  former  to  suppose  his  life  in  danger,  when 
attacked  with  so   dangerous  a  weapon,  and   the  assault  followed  up  by 
another  act  indicating  an  intention  of  pursuing  his  life,  and  this  at  a  time 
when  he  was  off  his  guard,  and  without  any  warning.     The  latter  circum- 
stance furnishes  a  main  distinction  between  this  case  and  that  of  death 
ensuing  from  a  combat,  where  both  the  parties  engage  upon  equal  terms, 
for  then,  if  upon  a  sudden  quarrel,  and  before  any  dangerous  blow  given 
or  aimed  at  either  of  the  parties,  the  one  who  first  has  recourse  to  a  dead- 
ly weapon,  suspend  his  arm  till  he  has  warned  the  other,  and  given  him 
time  to  put  himself  upon  his  guard,  and  afterwards  they  engage  ilipon 
equal  terms ;  in  such  case  it  is  plain  that  the  intent  of  the  person  making 
such  assault  is  not  so  much  to  destroy  his  adversary,  at  all  events,  as  to 
combat  with  him,  and  run  the  hazard  of  losing  his  own  life  at  the  same 
time*     And  that  would  fall  within  the  same  common  principle  which  gov- 
erns the  case  of  a  sudden  combat  upon   heat  of  blood.     But  if  several 
attack  a  persod  at  once  with  deadly  weapons,  as  may  be  supposed  to  have 
happened  in  Ford's  case  {supra)^  though   they  wait  till  he  be  upon  his 
guard,  yet   it  seems  (there  being  no  compact  to  fight)  that  he  would  be 
justified  in  killing  any  of  the  assailants  in  his  own  defence,  because  so 
unequal  an  attack  resembles  more  a  desire  of  assassination  than  of  combat. 
1  East,  P.  C.  276. 

An  assault  with  intent  to  chastise,  although  the  party  making  the  as- 
sault has  no  legal  right  to  inflict  chastisement,  will  not  justify  the  party 
assaulted  in  killing  the  assailant.  The  prisoner,  who  was  indicted  for  the 
murder  of  his  brother,  appeared  to  have  come  home  drunk  on  the  night 
in  question.  His  father  ordered  him  to  go  to  bed,  but  he  refused,  upon 
which  a  scuffle  ensued  between  them.    The  deceased,  a  brother  of  the 
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prisoner,  who  was  in  bed,  hearing  the  disturbance,  ^t  up,  threw  the 
prisoner  on  the  ground,  and  fell  upon  him,  and  beat  him,  the  prisoner  not 
being  able  to  avoid  his  blows,  or  to  make  his  escape.  As  they  were 
struggling  together,  *the  prisoner  gave  his  brother  a  mortal  [  *716  ] 
wound  with  a  penknife.  This  was  unanimously  held  by  the  judges  to  be 
manslaughter,  as  there  did  not  appear  to  be  any  inevitable  necessity  so  as 
to  excuse  the  killing  in  that  manner.  The  deceased  did  not  appear  to 
have  aimed  at  the  prisoner's  life,  but  only  to  chastise  him  for  his  misbe- 
havior to  his  father.  Nailor's  case,  1  East,  P.  C.  277.  The  circum- 
stances in  the  following  case  were  very  similar.  The  prisoner  and  the 
brother  of  the  prosecutor  were  fighting,  on  which  the  prosecutor  laid  hold 
of  the  prisoner  to  prevent  him  from  hurting  his  brother,  and  held  him 
down,  but  did  not  strike  him,  and  the  prisoner  stabbed  him  with  a  knife 
above  the  knee.  The  prisoner  being  indicted  for  stabbing  under  9  Geo. 
4,  c.  31,  Mr.  Justice  James  Parke  sa\d,  The  prosecutor  states  that  he  was 
merely  restraining  the  prisoner  from  beating  his  brother,  which  was  proper 
on  his  part.  If  you  are  of  opinion  that  he  did  nothing  more  than  was 
necessary  to  prevent  the  prisoner  from  beating  his  brother,  the  crime  of  the 
prisoner,  if  death  had  ensued,  would  not  have  been  reduced  to  manslaugh- 
ter; but  if  you  think  that  the  prosecutor  did  more  than  was  necessary  to 
prevent  the  prisoner  from  beating  his  brother,  or  that  he  struck  the  pris- 
oner any  blows,  then  I  think  that  it  would.  You  will  consider  whether 
any  thing  was  done  by  the  prosecutor  more  than  was  necessary,  or 
whether  he  gave  any  blows  before  he  was  struck.  Bourne's  case,  5  C. 
and  P.  120(a). 

At  the  conference  of  the  judges  upon  Nailor's  case,  (supra,)  Powell,  J., 
by  way  of  illustration,  put  the  following  case : — If  A.  strike  B.  without 
any  weapon,  and  B.  retreat  to  a  wall,  and  there  stab  A.,  it  will  be  man- 
slaughter, which  HoU,  C.  J.,  said  was  the  same  as  the  principal  case,  and 
that  was  not  denied  by  any  of  the  judges.  For  it  cannot  be  inferred 
from  the  bare  act  of  striking,  without  some  dangerous  weapon,  that  the 
intent  of  the  aggressor  rose  so  high  as  the  death  of  the  party  struck,  and 
unless  there  be  a  plain  manifestation  of  a  felonious  intent,  no  assauU, 
however  violent,  wiW  justify  killing  the  assailant  under  the  plea  of  neces- 
sity.    1  East,  P.  C.  277. 

But  in  order  to  render  the  killing  in  these  cases  justifiable,  it  must  ap- 
pear that  the  act  was  done  from  mere  necessity,  and  to  avoid  the  imme- 
diate commission  of  the  offence  (1).  Thus  a  person  who,  in  the  case  of  a 
mutual  conflict,  would  excuse  himself  upon  the  ground  of  self-defence, 
roust  show  that  before  the  mortal  stroke  given,  he  had  declined  any  further 
combat,  and  retreated  as  far  he  could  with  safety,  and  that  he  had  killed 
his  adversary  through  mere  necessity,* and  to  avoid  immediate  death.  If 
he  fail  in  either  of  these  circumstances,  he  will  incur  the  penalty  of  man- 
slaughter.    Foster,  277.  • 

Again,  to  render  the  party  inflicting  death  under  the  foregoing  circum- 
stances justifiable,  it  must  appear  that  he  was  wholly  without  any  fault 
imputable  to  him  by  law  in  bringing  the  necessity  upon  himself.  There- 
fore, where  A.,  with  many  others,  had,  on  pretence  of  title,  forcibly  eject- 

(1)  State  9.  YieUs,  1  Coxc,  424. 
(a)  "Eng.  Com.  L,  Rep.  zziv.  237. 
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cd  B.  from  his  lioufle^  and  B.  on  the  third  night  returned  with  several  per- 
[  *717  ]  sons  with  intent  to  re-enter,  and  one  of  *B.'s  friends  attempted 
to  fire  the  house,  whereupon  one  of  A.'s  party  killed  one  of  B.'s  with  a 
gun,  it  was  held  manslaughter  in  A.,  because  the  entry  and  holding  with 
force  were  illegal.     Hawk.  P.  C.  b.  1,  c.  28,  s.  22. 

It  is  to  be  observed,  that  killing  in  defence  of  the  person  will  amount 
either  to  justifiable  or  excusable  homicide,  or  chance-niedUy^  as  the  latter 
is  termed,  according  to  the  circumstances  of  the  case.  Self-defence,  up- 
on chance-medley,  implies  that  the  party,  when  engaged  in  a  sudden  af- 
fray, quits  the  combat  before  a  mortal  wound  is  given,  and  retreating  as 
far  as  he  can  with  safety,  urged  by  necessity,  kills  his  adversary  for  the 
preservation  of  his  own  life.  Foster,  276.  It  has  been  observed^  that 
this  case  borders  very  nearly  upon  manslaughter,  and  that  in  practice  the 
boundaries  are  in  some  instances  scarcely  perceptible.  In  both  cases,  it 
is  presumed  that  the  passions  have  been  kindled  on  both  sides,  and  that 
blows  have  passed  between  the  parties  ;  but  in  manslaughter,  it  is  either 
presumed  that  the  combat  has  continued  on  both  sides  till  the  mortal 
stroke  was  given,  or  that  the  party  giving  such  stroke  was  not  at  that 
time  in  imminent  danger  of  death.  Foster,  276,  277.  The  true  crite- 
rion between  manslaughter  and  excusable  homicide,  or  chance-medley,  is 
thus  stated  by  Sir  fVilliam  Blacketane,  When  both  parties  are  actually 
combating  at  the  time  the  mortal  stroke  is  given,  the  slayer  is  guilty  of 
manslaughter;  but  if  the  slayer  has  not  begun  to  fight,  or  (having  begun) 
endeavors  to  decline  any  further  struggle,  and  afterwards,  being  closely 
pressed  by  his  antagonist,  kills  him  to  avoid  his  own  destruction^  this  is 
homicide,  excusable  by  self-defence.     4  Bl.  Com.  184(1). 

In  all  cases  of  excusable  homicide,,  in  self-defence,  it  must  be  taken 
that  the  attack  was  made  upon  a  sudden  occasion,  and  not  premeditated, 
or  with  malice.  For  if  one  attack  another  with  a  dangerous  weapon,  un- 
prepared, with  intent  to  murder  him,  that  would  stand  upon  a  different 
ground ;  and,  in  that  case,  if  the  party,  whose  life  was  sought,  killed 
the  other,  it  would  be  in  self-defence^  properly  so  called.  But  if  the  first 
assault  be  open  malice,  and  the  flight  be  feigned  as  a  pretence  for  car- 
rying that  malice  into  execution,  it  would  undoubtedly  be  murder ;  for 
the  flight  rather  aggravates  the  crime,  as  it  shows  more  deliberation.  1 
East,  P.  C.  282. 

Where  a  trespass  is  committed  merely  against  the  property  of  another, 
and  without  any  felonious  intent,  the  law  does  not  admit  the  force  of  the 
provocation  to  be  sufficient  to  warrant  the  owoer  of  the  property  to  make 
use,  in  repelling  the  trespasser,  of  any  deadly  or  dangerous  weapon  (2)« 
Thus,  if  upon  the  sight  of  a  person  breaking  his  hedges,  the  owner  were 
to  take  up  a  hedge-stake  and  knock  him  on  the  head,  and  kill  him,  this 
would  be  murder ;  because  the  violence  was  much  beyond  the  provocation. 
Foster,  291  ;  1  East,  P.  C.  288,  vide^  supra.  However  provoking  the 
circumstances  of  the  trespass  may  be,  they  will  not  justify  the  party  in 
the  use  of  deadly  weapons.  Lieutenant  Moir,  having  been  greatly  an- 
noyed by  persons  trespassing  upon  his  farm,  repeatedly  gave  notice  that 
he  would  shoot  any  one  who  did  so,  and  at  length  discharged  a  gun  at  a 
[  '*718  ]  person  who  '^was  trespassing,  and  wounded  him  in  the  thigh. 


(1)  People  V.  Ganetaon,  3  Wheeler's  C.  C.  347.    People  v.  Tuki,  Id.  242. 

(2)  Statev.  ZellerB,2Halit390.    Smith's  case,  3  ELogers'  Rec.  77.    Commonwealth  v. 
Drew  &,al.  4  Mass.  391. 
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which  led  to  erysipelas^  and  the  mao  died.  He  had  gone  home  for  a  gno, 
OQ  seeing  the  trespasser,  but  no  personal  contest  had  ensued.  Being  in- 
dicted for  murder,  he  was  found  guilty,  and  executed.     Moir's  case,  1828. 

But  if  the  owner  use  only  a  weapon  not  likely  to  cause  death,  and 
with  intent  only  to  chastise  the  tres(>asser,  and  death  ensue,  this  will  be 
manslaughter  only.     Foster,  291 ;  1  East,  P.  C.  288. 

Where  a  person  is  set  to  watch  premiscis  in  the  night,  and  shoots  at 
i^o^l  ifMfi  aether  who  intrudes  upon  them,  the  nature  of  the  offence  will 
depend  uppn  the  reasonable  grounds  which  the  party  had  to  suspect  th^ 
intentions  of  the  trespasser.  Any  person,  said  Garrotr,  B.,  in  a  case  c^ 
this  Jiind,  set  by  his  master  to  watch  a  garden  or  yard,  is  not  at  sill  justi- 
jGed  in  shooting  at,  or  injuring  in  any  way,  persons  who  may  come  into 
tho^e  premises  even  in  the  night,  and  if  he  saw  them  go  into  his  master's 
hen«roo9t,  he  would  still  not  be  justified  in  shooting  them.  He  ought  first 
to  see  if  he  could  not  take  measures  for  their  apprehension.  But  here  the 
life  of  the  prisoner  was  threatened  ;  and  if  he  considered  his  life  in  actu- 
al danger,  he  was  justified  in  shooting  the  deceased  as  he  has  done ;  but 
if,  not  considering  his  own  life  in  danger,  he  rashly  shot  this  man,  who 
was  only  a  trespasser,  he  will  be  guilty  of  manslaughter.  Scully's  case^ 
IC.  and  P.  31 9  (a). 

The  rules,  with  r^;ard  to  the  defence  of  the  possession  of  a  house, 
are  thus  laid  down.  If  A.,  in  defence  of  his  house,  kill  B.,  a  trespasser, 
who  endeavors  to  make  an  entry  upon  it,  it  is  at  least  common  manslaugh- 
ter, unless  indeed  there  were  danger  of  his  life.  But  if  B.  had  entered 
the  house,  and  A.  had  gently  laid  his  hands  upon  him  to  turn  him  out, 
and  then  B.  had  turned  upon  him  and  assaulted  him,  and  A.  had  killed 
him,  (not  being  otherwise  able  to  avoid  the  assault,  or  retain  his  lawful 
possession,)  it  would  have  been  in  self-defence.  So  if  A.  had  entered 
upon  him,  and  assaulted  him  first,  though  his  entry  were  not  with  intent 
to  murder  him,  but  only  as  a  trespasser,  to  gain  the  possession,  in  such  a 
case,  A.  being  in  bis  own  house,  need  not  fly  as  far  as  he  can,  as  in  other 
cases  of  self-defence,  for  he  has  the  protection  of  his  house  to  excuse 
him  from  flying,  as  that  would  be  to  give  up  the  possession  of  his  house  to 
his  adversary.  But  in  this  case,  the  homicide  is  excusable  rather  than 
justifiable,  1  East,  P.  C.  287 ;  1  Hale,  P.  C.  445 ;  Cook's  case,  Cro. 
Car.  537,  ante,  p.  707. 

In  the  following  case,  BayUy,  J.,  seems  to  have  been  of  opinion  that  a 
lodger  does  not  enjoy  the  privilege  which,  as  above  stated,  is  possessed 
by  the  owner  of  a  house,  of  standing  to  its  protection  without  retreating* 
Several  persons  tried  to  break  open  the  door  of  a  house  in  which  the  pri- 
soner lodged.  The  prisoner  opened  the  door,  and  he  and  the  parties  out- 
side began  to  fight.  The  prisoner  was  taken  into  the  house  again  by 
another  person,  but  the  parties  outside  broke  open  the  door  in  order  to 
get  at  the  prisoner,  and  a  scufile  again  ensued,  in  which  the  deceased  was 
killed  by  the  prisoner  with  a  pair  of  iron  tongs.  There  was  a  back- 
door through  which  the  '^prisoner  might  have  escaped,  but  it  did  [  *719  ] 
not  appear  that  he  knew  of  it,  having  only  come  to  the  house  the  day  be- 
fore. Bayley,  J.,  said,  ^'  If  you  are  of  opinion  that  the  prisoner  used  no 
more  violence  than  was  necessary  to  defend  himself  from  the  attack  made 

upon  him,  you  will  acquit  htm.     The  law  says  a  man  must  not  make  an 

—  -    —  -  — - —     ■  ^—^—~-' "  ■  ■  ■     — ■ — ■ — 

(a)  £ng.  Com.  L.  Rep.  xi.  407. 
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attack  upon  others  unless  he  can  justify  a  full  conviction  in  his  own  mind 
that,  if  he  does  not  do  so,  his  own  life  will  be  in  more  danger.  If  the 
prisoner  had  known  of  the  back-door,  it  would  have  been  his  duty  to  go 
out  backwards,  in  order  to  avoid  the  conflict.  Dakin'a  case,  1  Lewio,  C. 
C.  166.     Sed  vide  ante,  p.  713. 

Upon  an  indictment  for  manslaughter,  it  appeared  that  the  deceased 
and  his  servant  insisted  on  placing  corn  in  the  prisoner's  barn,  which  she 
refused  to  allow  ;  they  exerted  force,  a  scuffle  ensued,  in  which  the  priso- 
ner received  a  blow  on  the  breast ;  whereupon  she  threw  a  stone  at  the 
deceased,  upon  which  he  fell  down,  and  was  taken  up  dead.-  Holraydf 
J.,  said,  The  case  fails  on  two  points ;  it  is  not  proved  that  the  death  was 
caused  by  the  blow,  and  if  it  had  been,  it  appears  that  the  deceased  received 
it  in  an  attempt  to  invade  the  prisoner's  barn  against  her  will.  She  had  a 
right  to  defend  the  barn,  and  to  employ  such  force  as  was  reasonably 
necessary  for  that  purpose,  and  she  was  not. answerable  for  any  unfortu- 
nate accident  that  might  happen  in  so  doing.  The  prisoner  was  acquitted. 
HinchcliiTe's  case,  1  Lewin,  C.  C.  161. 

So  where  the  owner  of  a  public-house  was  killed  in  a  struggle  between 
hira  and  those  who  unlawfully  resisted  his  turning,  them  out  of  his  house, 
it  was  held  murder.  Two  soldiers  came  at  eleven  o'clock  at  night  to  a 
publican's  and  demanded  beer,  which  he  refused,  alleging  the  unreasona- 
bleness of  the  hour,  and  advised  them  to  go  to  their  quarters,  whereupon 
they  went  away,  uttering  imprecations.  In  an  hour  and  a  half  afterwards, 
when  the  door  was  opened  to  let  out  some  company  detained  on  business) 
one  of- the  soldiers  rushed  in,  the  other  remaining  without,  and  renewed 
his  demand  for  beer,  to  which  the  landlord  returned  the  same  answer.  On 
his  refusing  to  depart,  and  persisting  in  having  some  beer,  and  offering  to 
lay  hold  of  the  deceased,  the  latter  at  the  same  instant  collared  hiip,  and 
the  one  pushing,  the  other  pulling  towards  the  outer  door,  the  landlord  re- 
ceived a  violent  blow  on  the  head  from  some  sharp  instrument  from  the 
other  soldier,  which  occasioned  his  death.  Buller,  J.,  held  this  to  be 
murder  in  both,  notwithstanding  the  previous  struggle  between  the  land- 
lord and  one  of  them :  for  the  landlord  did  no  more  than  he  lawfully 
might,  which  was  no  provocation  for  the  cruel  revenge  taken,  more  espe- 
cially as  t  hero  was  reasonable  evidence  of  the  prisoners',  having  come  a 
second  time,  with  a  deliberate  intention  to  use  personal  violence,  in  case 
their  demand  was  not  complied  with.  Willoughby's  case,  1  East,  P.  C. 
288. 

The  following  case  illustrates  various  points  which  may  arise  in  ques- 
tions respecting  the  defence  of  property.  The  prisoners  were  indicted 
for  murder ;  M^ade  for  having  shot  one  Law  with  a  pistol,  and  Belt  as 
[  ^20  ]  having  been  present  aiciing  and  abetting  him.  It  appeared  *that 
Meade  had  rendered  himself  obnoxious  to  the  boatmen  at  Scarborough, 
by  giving  information  to  the  excise  of  certain  smuggling  transactions,  in 
which  some  of  them  had  been  engaged ;  and  the  boatmen,  in  revenge, 
having  met  with  him  on  the  beach,  ducked  him,  and  were  in  the  act  of 
throwing  him  into  the  sea,  when  he  was  rescued  by  the  police.  The 
boatmen,  however,  as  he  was  going  away,  called  to  him,  that  they' would 
come  at  night  and  pull  his  house  down.  His  house  was  about  a  mile  from 
Scarborough.  In  the  middle  of  the  night  a  great  number  of  persons  came 
about  his  house,  singing  songs  of  menace,  and  using  violent  language,  in- 
dicating that  they  had  come  with  no  friendly  or  peadbable  intention ;  and 
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Meade,  under  an  apprehension,  as  he  alleged,  that  his  life  and  property 
were  in  daTiger,  fired  a  pistol,  by  which  Law,  one  of  the  party,  was  kill* 
ed.  The  only  evidence  against  Belt  was,  that  he  wfta  in  the  house  when 
the  pistol  Was.  fired,  and  a  voice  having  been  heard  to  cry  out  "fire"  it 
was  assumed  that  it  was  his  voice.  Per  Holroyd,  J.,  to  the  jury — A  civil 
trespass  will  not  excuse  the  firing  of  a  pistol  at  a  trespasser  in  sudden  re- 
sentment or  anger.  If  a  person  takes  forcible  possession  of  another  man'd 
close,  so  as  to  b^  guilty  qf  a  breach  of  the  peace,  it  is  more  than  a  tres- 
pass. So,  if  a  man  with  force  invades  and  enters  into  the  dwelling  of 
another.  Biit  a  man  is  not  authorized  to  fire  a  pistol  on  every  intrusion  or 
invasion  of  his  house.  He  ought,  if  he  has  a  reasonable  opportunity,  to 
endeavor,  to  remove  him  without  having  recourse  to  the  last  extremity. 
But,  the  making  an  attack  upon  a  dwelling,  and  especially  at  night,  the  law 
regards  as  equivalent  to  an  assault  on  a  man's  person  ;  for  a  man's  house 
is  bis  castle,  and  therefore,  in  the  eye  of  the  law,  it  is  equivalent  to  an  as- 
sault ;  but  no  words  or  singing  are  equivalent  to  -an  assault,  nor  will  they 
authorize  an  asault  in  return.  If  you  are  satisfied  there  was  nothing  but 
the  song,  and  no  appearance  of  further  violence,  if  you  believe  that 
there  was  no  reasonable  ground  for  apprehervdihg  further  danger,  but  that 
the  pistol  was  fired  for  the  purpose  of  killing,  then  it  is  murder.  There 
are  cases  where  a  person  in  the  heat  of  blood  kills  another,  that  the 
law  does  not  deem  it  murder,  but  lowers  the  offence  to  manslaughter; 
as  where  a  party  coming  up.  by  way  of  making  an  attack,  and,  without 
there  being  any  previous  apprehension  of  danger,  the  party  attacked,  in- 
stead of  having  recourse  to  a  more  reasonable  and  less  violent  mode  of 
averting  it,  having  an.  opportunity  so  to  do,  fires  on  the  impulse  of  the 
moment.  If,  in  the  •  present  case,  you  are  of  opinion  that  the  prisoners 
were  really  attacked,  and  that  Law  and  his  party  were  on  the  point  of 
breaking  in,  or.  likely  to  do  so,  and  execute  the  threats  of  the  day  before, 
they  were  perhaps  justified  in  firing  as  they  did  ;  if  you  are  of  opinion 
that  .the  prisoners  intended  to  fire  over  and  frighten,  then  the  case  is 
one  of  manslaughter^  and  not  of  self-defence.  With  regard  to  Belt,  there 
is  no  evidence  one  way  or  the  other,  whether  there  was  or  was  not  any 
other  person  in  the  house  with  Meade,  although  there  is  no  doubt  that  he 
was  there,  you  are  not,  however,  to  assume,  in  a  case  where  a  man's  life 
is  at  stake,  that,  because  a  ^'man's  f oice  was  heard,  it*was  the  [  *721  ] 
voice  of.  Belt.     Meade's  case,  1  Lewin,  C.  C.  184. 

Proof  in  cases  of  felo  de  se.]  It  is  only  necessary  in  this  place  to 
notice  the  law  respecting  self-murder,  so  far  as  it  affects  third  per- 
sons. If  one  persoKX  persuade  another  to  kill  himself,  and  the  latter  do 
ao,  the  party  persuading  is  guilty  of  murder;  and  if  he  pers(uade  him  to 
.take  poison,  which  he  does  in  the  absence  of  the  persuader,  yet  the  latter 
is  liable  as  a  principal  in  the  murder  (1).  1  Hale,  P.  C.  431 ;  4  Rep.  81  b. 
The  prisoner  was  indicted  for  the  murder  of  a  woman  by  drowning  her. 
It  appeared  that  they  had  cohabited  for  several  months  previous  to  the 
woman's  death,  who  was  with  child  by  the  prisoner.  Being  in  a  state  of 
extreme  distress,  and  unable  to  pay  for  their  lodgings,  they  quitted  them 
on  the  evening  of  the  day  in  which  the  deceased  was  drowned,  and  had 
DO  pbce  of  shelter.     They  passed  the  evening,  together  at  the  theatre,  and 

. *  • 
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(I)  .Commonwealth  r.  bowen,  13  Masi.  356.    S.  C.  3  Wheeler'i  C.  C.  826. 
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afterwards  went  to  Westminster  bridge  to  drown  themsefves  in  the 
Thames.  They  got  into  a  boat,  and  afterwards  went  into  another  boat, 
the  water  where  the  first  boat  was  moored  not  being  of  sufficient  depth  to 
drown  them.  They  talked  together  for  some  time  in  the  boat  into  which 
they  had  got,  the  prisoner  standing  with  his  foot  on  the  edge  of  the  boat, 
and  the  woman  leaning  upon  him.  The  prisoner  then  found  himself  in 
the  water,  but  whether  by  actually  throwing  himself  in  or  by  accident,  did 
not  appear.  H6  Struggled  and  got  back  into  the  boot  agaihi  and  then 
found  that  the  woman  was  gone.  He  endeavored  to  save  her,  but  coeld 
not  get  to  her,  and  she  was  drowned.  In  his  statement  before  the^ongia- 
trate,  he  said,  he  intended  to  drown  himself,  but  dissuaded  the  woman 
from  following  his  example.  The  judge  told  the  jury,  that  if  they  be- 
lieved the  prisoner  only  intended  to  drown  himself,  and  not  that  the  wo* 
Wan  should  die  with  him,  they  should  acquit  the  prisoner,  but  it  they  both 
went  to  the  water  for  the  purpose  of  drowning  themselves,  each  encour- 
aging the  other  in  the  Commission  of  a  felonious  act,  the  survivor  was 
guilty  of  murder.  He  also  told  the  jury,  that  though  the  indictment 
charged  the  prisoner  with  throwing  the  deceased  into  the  water,  yet  if  he 
were  presient  at  the  time  she  threw  herself  in,  and  consented  to  her  doing 
it,  the  act  of  throwing  was  to  be  considered  as  the  act  of  both,  and  so  the 
case  was  reached  by  the  indictment.  The  jury  stated  their  opinion  to  be, 
that  both  the  prisoner  and  the  deceased  went  to  the  water  for  the  purpose 
of  drowning  themselves,  and  the  prisoner  was  convicted.  On  a  reference 
to  the  judges,  they  were  clear,  that  if  the  deceased  threw  herself  into  the 
water  by  the  encouragement  of  the  prisoner,  and  because  she  thought  be 
had  set  her  the  exampte  in  pursuance  of  the  previous  agreement,  he  was 
priilcipal  in  the  second  degree,  and  guilty  of  murder,  but  as  it  was  doubt- 
ful whether  the  deceased  did  not  fall  in  by  accident,  it  was  not  murder  in 
either,  and  the  prisoner  was  recommended  for  a  pardon.  Dyson's  Gase» 
Ross,  and  Ry.  5^  (a). 

The  prisoner  was  charged  with  murder  by  giving  and  administering 
[  ^22  ]  laudanum  to  one  Emma  Crips,  which  she  swallowed,  and  by  *iiea- 
i(on  thereof  died.  It  appeared  from  the  prisoner's  statement,  and  froan 
other  evidence  in  the  case,  that  he  and  the  deceased,  who  had  been  living 
together  as  man  and  wife,  being  in  great  distress,  agreed  to  poison  them- 
selves, and  that  they  both  took  laudanum.  The  woman  was  found  dead 
next  morning,  the  prisoner  having  previously  gone  out.  Paiteson,  J., 
held,  on  the  authority  of  Dyson's  case,  antCj  p.  721 ,  and  of  an  older  case 
which  he  cited,  that  if  two  persons  mutually  agree  to  commit  suicide 
together,  and  the  means  employed  to  produce  death  only  take  efiect  on 
one,  the  survivor  will,  in  point  of  law,  be  guilty  of  the  murder  of  the  one 
who  died.  The  prisoner  was  convicted.  Alison's  case,  8  C.  and  P. 
418(6). 

If  a  woman  takes  poison  with  intent  to  procure  a  miscarriage  and  dies 
of  it,  she  is  ffuilty  of  self-murder,  and  a  person  who  furnishes  her  with 
poison  for  that  purpose,  will,  if  absent  when  she  took  it,  be  an  accessary 
before  the  fact  only,  and  as  he  could  not  have  been  tried  as  stich  before 
7 'Geo.  4,  c.  64,  s.  9,  he  is  not  triable  for  a  substantive  felony  under  that 
act.  An  accessary  before  the  fact  to  self-murder  was  not  triable  at  com- 
moii  law,  'because  the  principal  could  not  be  tried,  nor  is  he  now  triable 

(a)  1  Eng.  C.  C.  623.  *(h)  £ng.  Com.  L.  Rep.  xzzfv.  4W. 
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binder  7  Geo.  4,  c/  64^  s.  9,  for  that  section  does  not  make  accessaries  tri- 
able except  in  cases  in  which  they  might  have  been  tried  before.  Russell's 
>,  I  Moo.  C.  C.  356  (a). 


^ecessortes.]  The  punishment  of  accessaries  in  cases,  of  murder  has 
already  been  stated  ;  ante^  p.  634. 

Where  a  person  is  charged  as  an  accessary  after  the  fact  to  a  murder, 
the  question  for  a  jury  is^  whether  such  person,  knowing  the  oflence  had 
been  committed,  was  either  assisting  the  murderer  to  conceal  the  death,  or 
in  any  way  enabling  him  to  evade  the  pursuit  of  justice  ?  Greenacre's 
case,  8  C.  and  P.  35  (6).  See  Tyler's  case,  8  C.  and  P.  616  (c),  ante,  p. 
200. 
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MURDER,    StC. ATTEMPT  TO    COMMIT. 

tJnder  this  head  will  be  considered  the  evidence  with  regard  to  the 
several  offences  formerly  specified  in  the  11th  and  12th  sections  of  the  9 
Geo.  4,  c.  31,  and  now  comprised  in  the  7  Wm.  4  and  1  Vict.  c.  85,  in- 
cluding not  only  attempts  to  murder  by  poisoning,  shooting,  &c.,  but  like* 
wise  attempts  to  maim,  &c. ;  and  also  the  offences  of  sending  explosive 
substances,  &c.,  provided  against  by  the  fifth  section  of  the  recent  statute. 

Many  of  the  cases  illustrating  this  head  have  been  already  stated  under 
the  title  Murder. 

In  order  to  bring  the  case  Within  the  9  Geo.  4,  c.  31,  s.  12,  it  was 
necessary,  under  the  proviso  attached  to  that  section  (see  post,)  that  the 
circumstances  should  be  such  that,  had  death  ensued,  the  offence  would 
have  been  murder,  although  the  intent  charged  and  proved  was  only  an 
intent  to  maim,  &c. ;  but  such  proviso  is  omitted  in  ss.  4  and  5  of  the 
recent  act,  (see  post^)  and  accordingly  in  the  class  of  offences  comprised 
therein,  it  will  be  sufficient  to  show  that  they.were  committed  withoiM  bw- 
ful  excuse,  and  with  some  'one  df  the  intents  specified  in  such  sections. 
See  Griffith's  case,  8  C.  and  P.  248  {d) ;  where,  on  an  indictment  under 
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the  fourth,  section  of  the  recent  •statute  for  wounding  with  Intent 
to  disable,  Alderson,B.,  held  that  it  was  no  ground  for  an  acquittal, 
that!,  if  death  had  ensued,  .the  offence  would  oilly  have  amounted  to  man- 
slaughter. 

In  all  cases,  however,  within  the  second  i^nd  third  sections  of  the  new 
statute,  the  act  must  be  done  with  intetit  to  commit  murder ;  but  it  is  not 
sufficient  that  the  offence  wo^ild  have  amounted  to  murder  had  death  en- 
sued, the  jury  must  be  satisfied  that  the  prisoner  had  a  positive  intetption 
to  commit  murder.     SeeCruse's  case,  8  C.  and  P.  541  (a),  post,  p.  731. 

As  the  last  mentioned  sections  do  not  restrict  the  intent  to  the  murder 
of  the  person  stabbed,  &c.,  as  was  the  case  in  the  1 1th  section  of  the  9 
Geo.  4,  c.  31,  by  the  use  of  the  words  ''such  person,"  it  will  be  an 
offence  within  such  sections,  if  the  jury  find  that  the  party  stabbed  or  shot 
at  A.  with  intent  to  murder  B.     See  Holt's  case,  7  C.  and  P.  518  (6). 

•  •  •  " 

Offence  at  common  law,]  At  common  law  an  attempt  to  commit 
murder  was  a  high  misdemeanor;  1  East,  P.  C  411. 

■  • 

Offences  by  statute.]  By  the  9  Geo.  4,  c.  31,  s.  11,  if  any  person  or 
persons  unlawfully,  and  maliciously  should  administer  or  attempt  to  admin- 
ister to  any  person,  or  should  cause  to  be  taken  by  any  person  any  poison, 
or  ether  destructive  thing,  or  should  unlawfully  and  maliciously  attempt 
to  drown,  suffocate  or  strangle  a-ny  person ;  or  should  unlawfully  and  ma- 
liciously, shoot- at  any  person,  or  should,  by  drawing  a  trigger,  or  in  any 
other  manner  attempt  to  discharge  any  kind  of  loaded  arms  at  any  person, 
or  should,  unlawfully  and  maliciously  stab  or  wound  any  person,  with  in- 
tent in  any  of  the  cases  aforesaid,  to  murder  such  person,  every  such 
offender,  and  every  person  counselling,  aiding  or  abetting  such  offender, 
should  be  guilty  of  felony,  and  being  convicted  thereof  should  suffer  death 
as-  a  felon. 

By  s.  12,  it  was  enacted,  that  if  any  person  unlayi^fuUy  and  maliciously 
should  shoot  at  any  person,  or  should,  by  dratt^ing- a  trigger,  or  in  any 
other  manner,  attempt  to  discharge  any  kind  of  loaded  arms  at  any  per- 
son ;  or  should  unlawfully  and  maliciously  stab,  cut,  or  wound  any  person, 
with  intent,  in  any  of  the  cases  aforesaid,  to  maim,  disfigure,  or  disable 
such  person,  or  to  do  some  other  grievous  bodily  barm  to  such  person  | 
or  with  intent  to  resist  or  prevent  the  lawful  apprehension  or  detainer  of 
the  party  so  offending,  or  of  any  of  his  accomplices,  for  any  offence  for 
which  he  .or  they  might  respectively  be  liable  by  law  to  be  apprehended 
or  detained,  every  such  offender,  and  every  person  counselling,  aiding  or 
abetting  such  offender,  should  be  guilty  of  felony  ;  and  being  convicted 
thereof,  should  suffer  death  as  a  felon :  provided  alwayp  that  in  case  it 
should  appear,  on  the  trial  of  any  person  indicted  for  any  of  the  offences 
above  specified,  that  such  acts  of  shooting  or  attempting  to  discharge 
loaded  arms,  or  of  stabbing,  cutting,  or  wounding  as  aforesaid,  were  com- 
mitted under  such  circumstances  that  if  death  had  ensued  therefrom,  the 
[  ^725  ]  same  would  not  in  law  have  amounted  to  •the  crime  of  murder, 
in  every  snch  case,  the  person  so  indicted  shall  be  acquitted  of  the  crime 
of  felony. 

Now  by  the  7  Wm.  4  and  1  Vict.  c.  85,  the  forgoing  sections  of  the  9 
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Geo.  4,  c.  31,  are  repealed,  except  as  to  ofiences  committed  before  or  up- 
on the  30th  of  September,  1837. 

By  8.  2,  of  the  recent  statute,  "  whosoever  shall  administer  to,  or  cause 
to  be  taken  by  any  person,  any  poison  or  other  destructive  thing,  or  shall 
stab,  cut,  or  wound  any  person,  or  shall,  by  any  means  whatsoever,  cause 
to  any  person  any  bodily  injury  dangerous  to  life,  wkh  intent  in  any  of  the 
cases  aforesaid,  to  commit  murder,  shall  be  guilty  of  felony^  and,  being 
convicted  thereof,  shall  suffer  death.'' 

By  «.  3,  "  whosoever  shall  attempt  to  administer  to  any  person  any  poi- 
son, or  other  destructive  thing,  or  shall  shoot  at  any  person,  or  shall,  by 
drawing  a  trigger,  or  in  any  other  manner,  attempt  to  discharge  any  kind 
of  loaded  arms  at  any  person,  or  shall  attempt  to  drown,  suffocate,  or 
strangle  any  person,  with  intent,  in  any  of  the  cisises  aforesaid,  to  commit 
the  crime  of  murder,  shall,  although  no  bodily  injury  shall  be  eflected,  be 
guilty  of  felony ;  and,  being  convicted  thereof,  shall  be  liable,  at  the  dis*. 
cretion  of  the  court,  to  be  transported  beyond  the  seas  for  the  term  of  his 
or  her  natural  life,  or  for  any  term  not  less  than  fifteen  years,  or  to  be  im- 
prisoned for  any  term  not  exceeding  three  years." 

By  s.  4,  '^  whosoever  unlawfully  and  maliciously  shall  shoot  at  any  per- 
son, or  shall,  by  drawing  a  trigger,  or  in  &ny  6ther  manner,  attempt  to  dis- 
charge any  kind  of  loaded  arms  at  any  person,  or  shall  stab,  cut;  or 
wound  any  person,  with  intent,  in  any  of  the  cases  aforesaid,  to  maim,  dis- 
figure, or  disable  such  person,  or  to  do  some  other  grievous  bodily  harm 
t6  such  person,  or  with  intent  to  resist  or  prevent  the  lawful  apprehension 
or  detainer  of  any  person,  shall  be  guilty  of  felony ;  and,  being  convicted 
thereof,  shall  be  liable,  at  the  discretion  of  the  court,  to  be  transported 
beyond  the  seas  for  the  term  of  his  or  her  natural  life,  or  for  any  term  not 
less  than  fifteen  years,  or  to  be  imprisoned  for  any  term  not  exceeding 
three  years." 

By  s.  5,  ''  whosoever  shall  unlawfully  and  maliciously  send  or  deliver  to, 
or  cause  to  be  taken  or  received  by  any  person  any  explosive  substance, 
or  any  other  dangerous  or  noxious  thing,  or  shall  cast  or  throw  upon,  or 
otherwise  apply  to,  any  person  any  corrosive  fluid  or  other  destructive 
matter,  with  intent,  in  any  of  the  cases  aforesaid,  to  biirn,  maim,  disfigure 
or  disable  any  person,  or  to  do  some  other  grievous  bodily  harnfi  to  any 
person,  and  whereby,  in  any  of  the  cases  afore^id,  any  person  shall  be 
burnt,  maimed,  disfigured,  or  disabled,  or  receive  some  other  grievous  bod- 
ily harm,  shall  be  guilty  of  felony  ;  and,  being  convicted  thereof,  shall  be 
liable,  at  the  discretion  of  the  court,  to  bo  transported  beyond  the  seas  for 
the  term  of  his  or  her  natural  life,  or  for  any  term'  not  less  than  fifteen 
years,  or  to  be  imprisoned  for  any  term  not  exceeding  three  years." 

By  s.  7,  principals  in  the  second  degree,  and  accessaries  before  the  fact^ 
are  punishable  with  death  or  otherwise  in  the  same  manner  *as  [  ''^726  ] 
the  principal  felons  and  accessaries  after  the  fact,  with  imprisonment  not 
exceeding  two  years ;  see  ante^  p.  207.  * 

For  8.  8,  authorizing  the  court  in  cases  of  imprisonment  to  award  hard 
labor  and  solitary  confinement,  see  ante,  p.  241. 

By  s.  11,  parties  indicted  for  any  of  the  offences  mentioned  in  the  act, 
or  for  any  felony  whatever,  where  the  crime  charged  shall  include  an  as- 
sault, may  be  found  guilty  of  an  assault ;  see  ante,  p.  264. 

Four  classes  of  cases  are  comprehended  within  the  recent  statute.  1. 
Administering  poison ;  stabbing,  cutting,  or  wounding ;  or  otherwise  caus- 
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ing  bodily  injury  dangerous  to  life ;  with  intent,  in  any  of  such  cases,  to 
commit  murder.     2.  Attempting  to  administer  poi«on  ;  shooting  at  ot  ni* 
tempting  to  discharge  loaded  arms  ;  or  attempting  to  drown,  auffocate,  or 
strangle ;  with  intent,  in  any  of  sucli  cases,  to  commit  murder,  although 
DO  bodily  injury  shall  be  effected.     3.  Shooting  at  or  attempting  to  dia- 
charge  loaded  arms ;  or  stabbing,  cutting,  or  wounding ;  with  intent,  io 
any  of  such  cases,  to  maim,  disfigure,  or  disable,  or  do  some  grievous  bod- 
ily harm,  or  to  prevent  the  lawful  apprehension  or  detainer  of  any  penoo* 
4.  Sending  explosive  substances  ;  or  throwing  any  corrosive  fluid  or  other 
destructive  matter ;  with  intent,  in  any  of  such  cases,  to  burn,  maim,  diB^ 
figure,  or  disable  any  person,  or  to  do  some  other  grievous  bodily  harm, 
and  whereby  any  person  shall  be  burnt,  (&c.,  or  receive  some  other  griev- 
ous'bodily  harm. 

Where  the  prisoner  was  indicted,  under  ss.  2  and  4,  of  the  above  stat- 
ute, for  stabbing  and  cutting,  with  intent  to  murder,  and  for  stabbing  and 
cutting  with  intent  to  maim,  &c. ;  Lord  Denman^  C.  J.,  and  Park^  J., 
held  ttiat  the  offences  might  be  included  in  the  same  indictment,  although 
the  judgment  difiered,  being  capital  on  the  first  count,  and  not  on  the 
others ;  and  that  the  prosecutor  could  not  be  compelled  to  elect,  on  which 
charge  he  would  proceed.     Strange's  case,  8  C.  and  P.  172  (a). 

Proof  of  attempts  to  poison.]  By  the  9  Geo.  4,  c.  31,  s.  U,  admioia- 
teriflg,  and  attempting  to  administer  poison,  were  placed  on  the  same  foot- 
ing ;  but  by^the  recent  act  the  offences  are  distinguished  and  subjected  to« 
different  punishment. 

Under  Lord  Ellenborough's  act,  43  Geo.  3,  c.  43,  s.  1 ,  (which  did  not 
contain  the  words  attempt  to  administer,)  it  was  held  that  to  constitute 
the  offence  of  administering  poison,  some  of  the  poison  must  be  takea 
into  the  stomach.     See  Cadman's  case,  ante,  p.  242. 

Where  a  servant  put  poison  into  a  coffee  pot,  and  when  her  mistress 
came  down  to  breakfast,  told  her  that  she  had  put  the  coffee  pot  there  for 
her,  and  the  mistress  drank  of  the  poisoned  coffee.  Upon  an  indictment 
for  '*  administering  and  causing  to  be  administered"  the  po^^on.  Park,  J., 
ruled,  that  it  was  not  necessary  in  order  to  constitute  an  ''  administering,'' 
that  there  should  be  a  delivery  by  the  hand,  and  that  this  was  "  a  causing 
to  be  taken,"  within  the  9  Geo.  4.  Harley's  case,  4  C.  and  P.  369  (fr). 
When  A.  sent  poison,  intending  it  for  B.,  with  intent  to  kill  B.,  and  it  came 
into  the  possession  of  C,  who  took  it,  but  did  not  die,  Ourney,  B.,  held  this 
[  ^27  ]  *to  be  an  administering  within  the  same  statute.  Lewis's  case, 
6  C.  and  P.  161  (c). 

As  to  the  proof  of  the  poison,  or  other  destructive  thing  administered, 
see  ante,  p.  242. 

The  indictment  must  allege  the  thing  administered  to  be  poisonous  or 
destructive ;  and,  therefore,  an  indictment  for  administering  sponge  cut 
into  small  pieces  and  mixed  with  milk,  with  intent  to  poison,  not  alleging 
the  sponge  to  be  poisonous  or  destructive,  was  held  by  jtid^son^  J.,  to 
be  bad.     Powles'  case,  4  C.  and  P.  571  (d). 

Proof  of  attempts  to  drown,  fyc]  A  similar  enactment  to  that  con- 
tained in  the  9  Geo.  4,  c»  31,  occurs  in;the  10  Geo.  4,  c  38,  relating  to 
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Seotktnd,  and  upon  this  it  has  been  observed,  that  the  clause  regarding 
attempts  to  suffocate,  strangle,  or  drown,  requires  only  the  applicatioa  of 
personal  .violence,  with  the  intent  to  murder,  &c.,  and  does  not  also  re- 
quire a  serious  injury  to  the  person.  It  will  be  sufficient,  therefore,  if  the 
accused  have  laid  hold  of  another,  and  attempted  to  throw  him  into  a 
draw*well,  or  deep  river,  or  has  striven  to  strangle  or  suffocate  him,  al- 
though no  lasting  injury  has  resulted  from  the  attempt.  Alison's  Princ. 
Crim.  Law  of  Scotl.  171. 

By  the  recent  act,  the  offence  is  the  same,  although  no  bodily  injury 
has  been  inflicted,  see  antSy  p.  725. 

The  prisoner  was  indicted  under  the  9  Geo.  4,  c.  31,  s.  11,  for  an  at- 
tempt to  drown  two  boys.  There  was  a  disputed  right  of  ferry  over  the 
river  Ouse.  Two  little  boys  having  succeeded  in  putting  a  boat  from  the 
opposite  shore,  were  attempting  to  land.  The  prisoner  attacked  the  boat 
with  his  boat-book,  in  order  to  prevent  them,  and  by  means  of  the  holes 
which  he  made  in  it,  caused  the  boat  to  fill  with  water,  and  then  pushed 
it  away  from  the  shore,  whereby  the  boys  were  in  peril  of  being  drowned. 
It  appeared,  however,  that  the  prisoner,  if  he  had  wished  it,  might  have 
easily  got  into  the  boat,  and  thrown  the  boys  into  the  water,  instead  of 
which,  he  confined  his  attack  to  the  boat  itself,  as  if  to  prevent  their 
landing,  but  apparently  regardless  of  the  consequences  which  might  ensue 
from  the  means  employed.  Coltman^  J.,  stopped  the  case,  being  of 
opinion  that  an  assault  in  fact,  upon  the  boys,  ought  to  have  been,  proved : 
seeing  that  the  prisoner  had  the  opportunity  of  attacking  them  personally, 
which  he  did  not  do,  and  the  means  by  which  he  attacked  the  boat,  indi- 
cating an  intention  rather  to  prevent  their  landing,  than  to  do  them  an 
injury.     Sinclair's  case,  2  Lewin,  C.  C.  49. 

Proof  of  shootings  fyc,  with  intent  to  murder,  fyc]  Under  Lord 
EUenborougVa  Act,  the  words  of  which  were  substantially  the  same  as 
those  of  the  9  Geo.  4,  c.  31,  and  of  the  recent  statute,  it  was  ruled,  that 
firing  at  a  person  with  a  gun  loaded  with  paper  and  powder  only,  might 
be  within  the  statute.  In  a  case  of  this  kind,  Le  Blanc^  J.,  directed  the 
jury,  that  though  the  pistol  was  loaded  with  gun-pow<ler  and  paper  only, 
if  the  prisoner  fired  it  so  near  to  the  person  of  the  prosecutrix,  and  in 
such  a  direction  that  it  would  probably  kill  her,  x>r  do  her  some  grievous 
bodily  harm,  and  *with  intent  that  it  should  do  so,  the  case  was  [  *72d  ] 
within  the  statute  ;  but  he  desired  them,  in  case  they  found  the  prisoner 
guilty,  to  say  whether  they  were  satisfied  that  the  pistol  was  loaded  with 
any  destructive  material  besides  gun-powder  and  paper,  or  not.  The  jury 
found  the  prisoner  guilty,  and  said  they  were  satisfied  that  the  pistol  was 
loaded  with  some  other  destructive  material.  The  prisoner  being  con- 
victed, the  judges,  on  a  case  reserved,  held  the  conviction  right.  Kitch- 
en's case,  Russ.  and  Ry.  95  (a).  Upon  an  indictment  under  the  same 
statute,  for  priming  and  levelling  a  blunderbuss,  loaded  with  gun-powder 
and  leaden  shot,  and  attempting,  by  drawing  the  trigger,  to  discharge  the 
same,  with  intent  to  murder,  the  jury  found  that  the  blunderbuss  was  not 
primed  when  the  prisoner  drew  the  trigger,  but  found  the  prisoner  guilty. 
On  a  case  reserved,  a  majority  of  the  judges  considered  the  verdict  of 
the  jury  as  equivalent  to  finding  by  them,  that  the  blunderbuss  was  not 

(a)  I  Eng.C.  C.95. 
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so  loaded  as  to  be  capable  of  doing  mischief  by  having  the  trigger  drawn, 
and  if  such  were  the  case,  they  were  of  opinion  in  point  of  law,  that  it 
was  not  loaded  within  the  meaning  of  the  statute.  Carr's  case,  Ross. 
and  Ry.  377  (a).  So  upon  an  indictment  under  the  9  Geo.  4,  c.  31,  for 
attempting  to  discharge  a  loaded  pistol,  by  drawing  the  trigger,  with 
intent,  &.C.,  the  defence  was,  that  the  touch-hole  was  plugged.  PMeeon, 
J.,  said  to  the  jury :  If  you  think  that  the  pistol  had  its  toudi-hde 
plugged,  so  that  it  could  not  by  possibility  do  mischief,  the  prisoner  oaght 
to  be  acquitted,  because  I  do  not  think  that  a  pistol  so  circumstanoed 
ought  to  be  considered  as  loaded  arms  within  the  meaning  of  the  act. 
Harris'  case,  5  C.  and  P.  159  (6). 

Where  the  prisoner,  by  snapping  a  percussion-cap,  discharged  a  gon- 
barrel,  detached  from  the  stock  ;  Patteson^  J.,  held  this  to  be  '*  sbootiog 
at"  with  '' loaded  arms,"  within  the  9  Geo.  4,  c.  31,  and  after  consultiiig 
several  of  the  judges,  refused  to  reserve  the  point.  Coates*  case,  0  C. 
and  P.  394  (c). 

Where  the  prisoner  fired  into  a  room  in  which  he  supposed  the  prose- 
cutor to  be,  but  in  point  of  fact  he  was  in  another  part  of  his  house^ 
where  he  could  not  by  possibility  be  reached  by  the  shot ;  Crumejfy  B., 
held  that  the  indictment  could  not  be  supported.  LovelPs  case,  2  Moo. 
and  R.  30. 

Where  the  indictment  alleges  that  the  pistol  was  loaded  with  powder 
and  a  leaden  bullet,  it  must  appear  that  it  was  loaded  with  a  bullet,  or  the 
prisoner  will  be  acquitted.  Hughes'  case,  5  C.  and  P.  126  (d),  and  see 
Whitley's  case,  1  Lewin,  C.  C.  123. 

Proof  of  stabbing  or  cutting.]  Lord  Ellenborough's  Act,  43  Geo. 
3,  c.  58,  did  not  contain,  like  the  later  statutes,  the  word  wound  in  the 
corresponding  enactment.  The  words  are  all  intended  to  express  a  dif- 
ferefit  mode  of  inflicting  the  injury.  Thus  where  the  prisoner  was  indict- 
ed under  43  Geo.  3,  for  striking  and  cutting  with  a  bayonet,  and  tiie 
surgeon  stated  that  the  wound  was  a  punctured  triangular  one,  the  pris- 
oner being  convicted,  the  judges,  on  a  case  reserved,  were  of  opinion, 
that  as  the  statute  used  the  words  in  the  alternative  *^  stab"  or  '^  cot"  so 
[  *'729  ]  as  to  distinguish  between  them,  ^the  distinction  must  be  attended 
to  in  the  indictment,  and  they  held  the  conviction  wrong.  M'Dermot'a 
case,  Russ.  and  Ry.  356  (e).  A  striking  over  the  face  with  the  sharp  or 
claw  end  of  a  hammer,  producing  a  wound  or  cut,  was  held  to  be  a  cut" 
ting  within  the  same  statute.  Atkinson's  case.  Ibid.  104  (/).  It  is  not 
necessary,  in  order  to  render  the  injury  a  cuttings  that  it  should  be  efiect- 
ed  with  an  instrument  adapted  for  the  purpose  of  cutting,  and,  therefore, 
when  it  was  inflicted  with  an  iron  adapted  for  the  purpose  of  forcing 
open  doors,  drawers,  chests,  &c,,  the  prisoner  being  convicted  of  cuttings 
the  judges  held  the  conviction  to  be  correct.  Haywood's  case,  Russ. 
and  Ry.  78  (g). 

But  a  blow  from  a  square  iron  bar,  which  inflicted  a  contused  or  lace- 
rated wound  was  held  not  to  be  a  cutting  within  the  act.  Adam's  case, 
cor.  Lawrence^  O.  B.  1  Russell,  597.  So  where  a  similar  wound  was 
given  on  the  head  by  a  blow  with  the  metal  scabbard  of  a  sword,  by  a 


(a)  1  £nff.  C.  C.  377.    (b)  Eng.  Com.  L.  Rep.  xxiv.  254.    (c)  Id.  zzv.  455. 
xxiv.  241.    (0  1  Eng,  C.  C.  3(56.    (/)  Id.  104.    (£)  Id.  78.    ^ 


(d)  Id. 
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yeomanry  man  (the  sword  being  in  the  scabbard  at  the  time.)  Whit- 
field's case,  cor.  Bayleyy  J.,  1  Russell,  597.  So  a  blow  with  the  handle 
of  a  windlass,  though  it  made  an  incision.  Anon.  cor.  Dallas,  5  £v.  Col. 
Stat,  part  v.  p.  334,  (n)  ;  1  Russell,  597.  The  authority  of  these  latter 
cases  may  perhaps  be  doubted,  since  the  decision  of  Atkinson's  case  {su- 
pra)^ in  which  the  nature  of  the  injury^  and  not  of  the  instrument,  appears 
to  Imve  been  considered  the  proper  test  of  decision.  See  2  Stark.  Ev. 
600,  (n.)  2d  ed. 

"Proof  of  M00unding.\  Where  the  prisoner  is  indicted  for  a  'iDound- 
ingy  it  must  appear  that  the  skin  was  broken,  a  mere  contusion  is  not  suf- 
ficient«  Where  the  prisoner  had  struck  the  prosecutor  with  a  bludgeon, 
and  the  skin  was  broken,  and  blood  flowed;  Fatteson,  J.,  said,  that  it 
was  not  material  what  the  instrument  used  was,  and  held  the  case  to  be 
within  the  statute'.  Payne's  case,  4  C.  and  P.  553  (a).  'In  a  case  which 
occurred  before  Littledale,  J.,  on  the  Oxford  circuit,  he  directed  a  priso- 
ner to  be  acquitted,  it  not  appearing  that  the  skin  was  broken  or  incised. 
Anon,  cited  1  Moody,  C.  C.  280  (6).  See  Moriarty  v.  Brooks,  6  C.  and 
P.  684  (c).  But  in  a  case  which  came  soon  afterwards  before  Park,  J., 
where  there  was  no  proof  of  an  incised  wound,  the  learned  judge  told 
the  jury  that  he  was  clearly  of  opinion  that  it  need  not  be  an  incised 
wound,  for  that  he  believed  the  act  of  parliament  (9  Geo.  4,)  had  intro- 
duced the  word  wound  for  the  purpose  of  destroying  the  distinction, 
which,  as  the  words  in  the  old  statute  were  only  stab  or  ctif ,  if  was  al- 
ways necessary  to  make,  between  the  contused  and  incised  wounds,  and 
that  it  was  not  necessary,  cither  that  the  skin  should  be  broken  or  incis- 
ed, or  that  a  cutting  instrument  should  he  used,  for  that  otherwise  the 
thing  intended  to  be  remedied  by  the  new  act  would  remain  as  before. 
The  prisoner  being  found  guilty,  the  case  was  reserved  for  the  decision  of 
the  judges,  amongst  whom  there  was  considerable  discussion  and  differ- 
ence of  opinion.  l4ord  Tenterden  said  he  thought  the  word  wound  was 
not  introduced  to  cure  the  difficulty,  whether  a  cutting  or  stabbing  instru- 
ment was  used.  In  this  case,  *from  the  continuity  of  the  skin  [  *730  ] 
not  being  broken,  it  was  thought  by  all,  except  Bayley,  B.,  and  Park,  J., 
that  there  was  no  wound  within  the  act,  and  that  the  conviction  was 
wrong.     Wood's  case,  1  Moody,  C.  C.  278  (d),  4  C.  and  P.  231  {e). 

So  a  scratch  is  not  a  wound  within  the  statute  ;  there  must  at  least  be 
a  division  of  the  external  surface  of  the  body.  Per  Parke,  B.,  Beckett's 
case,  1  Moo.  and  R.  526. 

So  it  was  held  by  Bosanquet,  Coleridge  and  Coltman,  JJ.,  that  to 
constitute  a  wound  it  is  necessary  there  should  be  a  separation  of  the 
wbde  skin,  and  a  separation  of  the  cuticle  is  not  sufficient.  M'Lough- 
lin's  case,  8  C.  and  P.  635  (f). 

But  where  a  blow  given  with  a  hammer  broke  the  lower  jaw  in  two 
places,  and  the  skin  was  broken  internally,  but  not  externally,  and  there  was 
not  much  blood ;  Lord  Denman,  C.  J.,  and  Park,  J.,  held  that  this  was 
a  wounding  within  the  act.     Leonard  Smith's  case,  8  C.  and  P.  173  (g). 

Where  the  prisoner  was  indicted  under  the  9  Geo.  4,  for  cutting  and 

wounding  the^  prosecutor,  with  intent,  &c.,  and  it  appeared  that  he  threw 

*  .  '  ■  ^— ^^-^— ^^— 

(a)  Enff.  Com.  L.  Rep.  xix.  526.    (b)  2  Eng.  C.  C.  280.    (e)  Eng.  Com.  L.  Rep.  xxv.  597. 
(^  2  Eng.  C.  C.»78.    (e)  Eeg.  Com.  L.  Rep.  xix.  430.    (f)  Id.  xxxiv.  561.    (g)  Id.  341. 
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a  hammer  at  him,  which  struck  him  on  the  face,  and  broke  the  skin  for 
an  inch  and  a  half,  the  prisoner  being  convicted,  a  case  was  reserved  for 
the  opinion  of  the  judges,  whether  the  injury  could  be  considered  either 
as  a  stab,  cut,  or  wound,  within  the  true  construction  of  the  statute,  and 
it  was  unanimously  resolved  by  those  who  were  present,  that  the  case 
amounted  to  a  wound  within  the  statute,  and  that  the  conviction  was 
right.     Withers'  case,  1  Moody,  C.  C.  294  (a),  4  C.  and  P.  446  (6). 

Where  the  prisoner  struck  the  prosecutor  on  the  outside  of  his  bat 
with  an  air-gun,  and  the  hard  rim  of  the  hat  wounded  the  prosecutor,  but 
the  gun  did  not  come  directly  in  contact  with  his  head  ;  the  judges  hekl 
this  to  be  a  wounding  within  the  statute.  Sheard's  case,  7  C.  and  P» 
846(c). 

To  support  an  indictment  for  wounding  with  intent  to  maim,  &c,  the 
wound  must  have  been  given  with  some  instrument.  Where  the  priso- 
ner was  indicted*  under  the  9  Geo.  4,  c.  31,  s.  12,  and  it  appeared  that  he 
had  bit  off  the  end  of  one  of  the  prosecutpr's  fingers ;  a  majority  of  the 
judges  held  the  conviction  for  wounding  with  intent  to  maim,  bad.  Ste- 
ven's case,  1  Moody,  C.  C.  409  (d).  So  Paiteson,  J.,  ruled  that  biting 
off  the  end  of  a  person's  nose  was  not  within  the  same  statute.  Aon 
Harris's  case,  7  C.  and  P.  446  (e).  So  where  the  prisoner  was  indicted 
under  the  7  Wm.  4  and  1  Vict.  c.  85,  s.  4,  ant€f  p.  725,  for  wounding 
with  intent  to  maim,  and  the  evidence  was,  that  the  prisoner  with  his 
teeth  had  bitten  off  the  prepuce  of  a  child  three  years  old ;  Aldereon^  &, 
held  that  it  was  not  an  offence  within  the  act.  Jennings'  case,  2  Lew. 
C.  C.  130. 

But  the  means  or  instrument  b^  which  'the  wound  was  effected  need 
not  be  stated,  and  if  stated,  do  not  confine  the  prosecutor  to  the  proof  of 
wounding  by  such  means.  The  prisoners  were  indicted  for  wounding 
with  a  stick  and  with  their  feet.  The  jury  found  them  guilty,  but  stated 
that  they  could  not  tell  whether  the.  wound  was  caused  by  a  blow  with 
the  stick  or  a  kick  with  a  shoe.  On  a  case  reserved,  .the  judges  were 
[  *73l  ]  unanimously  of  opinion  that  the  means  by  "^wbich  the  wound  was 
inflicted  need  not  have  been  stated,  that  it  was  mere  surplusage  to  state 
them,  and  that  the  statement  did  not  confine  the  crown  to  the  means 
stated,  but  might  be  rejected  as  surplusage,  and  that  whether  the  wound 
was  from  a  blow  with  a  stick,  or  a  kick  from  a  shoe,  the  indictment  was 
equally  supported.  Brigg's  case,  1  Moody,  C.  C.  318(/);  1  Lew.  C. 
C.61. 

So  it  has  been  held  that  on  an  indictment  under  the  7  Wm.  4  and  1 
Vict.  c.  85j  s.  4,  for  wounding  with  intent,  &c.)  the  instrument  need  net 
be  stated.     Erie's  case,  2  Lew.  C.  C.  133. 

The  wound  must  have  been  given  by  the  prisoner.  Where  the  prisoner 
attacked  the  prosecutor  with  a  butcher's  knife,  and  drawing  him  back- 
wards, attempted  to  cut  his  thrd^t ;  and  an  injury  (which  the  prosecutor 
described  as  a  slight  scratch)  was  inflicted  by  the  prisoner  on  the  throat  of 
the  prosecutor ;  but  the  prosecutor  succeeded  in  warding  off  further  hurt, 
by  lifting  his  hands,  and  in  doing  this  the  prosecutor  said  his  hands  struck 
against  the  knife,  and  were  cut ;  Parke,  B.,  held  that  as  the  cuts  on  the 
hands  were  inflicted  by  the  prosecutor  himself,  in  the  attempt  to  defend 
himself  from  the  prisoner's  attack,  they  could  not  be  considered  wounds 

(«)  3  Eng.  C.  C.  S94.     (h)  £ng.  Com.  L.  Rep.  xix.  466.     (e)  Id.  xzzii.  766.      (d)  3  Eng. 
C.  CV409,    (i)  Eng.  Com.  L.  Rep.  zzxii.  638.    (/)  9  Eiig.  C.  C.  818. 


Murder — Attempt  to  commU.  *         731 

inflicted  by  the  prisoner,  with  intent  to  murder  or  maim  the  prosecutor. 
Beckett's  case,  4  Moo.  and  R.  526. 

Proofs  inflicting  bodily  injury  dangerous  to  life.]  The  7  Wm.  4 
and  1  Vict.  c.  85,  s.  2,  among  other  things  makes  it  a  capital  offence  if 
any  party,  ''  shall  by  any  means  whatsoever,  cause  to  any  person  any 
bodily  injury  dangerous  to  life,"  with  intent  to  commit  murder ;  see  ante, 
p.  726. 

Where  a  party  was  indicted  under  the  above  section,  for  inflicting  an 
injury  dangerous  to  life  with  intent  to  commit  murder  ;  Pattesony  J.,  held 
that  the  jury  ought  not  to  convict,  unless  they  were  satisfied  that  the  pris- 
oner had  in  his  mind  a  positive  intention  to  murder,  and  that  it  was  not 
sufficient  that  it  would  have  been  a  case  of  murder,  if  death  had  ensued. 
Cruse's  case,  8  C.  and  P.  541  (a).    • 

The  indictment  in  the  above  case,  stated  that  the  prisoner  feloniously 
and  of  his  malice  aforethought,  did  assault  C.  H.,  and  did  cause  unto  C. 
H.  "  a  certain  bodily  injury  dangerous  to  the  life  of  her  the  said  C.  H.,  by 
then  and  there  feloniously  with  his  hands  and  fists,  beating  and  striking 
the  said  C.  H.  in  and  upon  the  head  and  back  of  her  the  said  C.  H.,  and 
then  and  there  with  the  left  foot  of  him  the  said  T.  C.  feloniously  kicking 
the  said  C.  H.  in  and  upon  the  back  of  her  the  said  C.  H.,  and  then  and 
there  with  his  hands  feloniously  seizing  and  lifting  the  said  C.  H.,and  then 
and  there,  feloniously  striking  the  head  of  the  said  C.  H.  against  a  certain  ^ 
wooden  beam,  of  a  certain  ceiling  there^  and  then  and  there  feloniously 
with  his  arms  and  hands,  lifting  up  the  said  C.  H.,  and  with  great  force 
and  violence  casting  down,  flinging,  a,nd  throwing  the  said  C.  H.  upon 
and  against  a  certain  brick  floor  there,  with  intent  in  so  doing,  her,  the 
said  C.  H.,  then  and  there,  and  thereby  feloniously,  wilfully,  and  of  his 
malice  aforethought,  to  kill  and  murder."  On  demurrer  to  the  indict- 
ment, on  the  ground  that  it  did  not  state  what  bodily  injury  had  been  in- 
flicted ;  the  judges  hefd  that  *the  description  of  the  means  in  the  [*732  ] 
indictment,  necessarily  involved  the  nature  and  situation  of  the  bodily 
injury,  and  that  the  indictment  was  therefore  good,  even  assuming  that  it 
was  necessary  to  state  the  nature  and  situation  of  the  injury.  See  this 
case  on  another  point ;  post,  p.  138 ;  also  title,  Coercion  by  husband. 

Proof  of  sending  explosive  substances,  or  throwing  corrosive  fluids, 
fyc]  Sending  a  tin-box  filled  with  gunpowder  and  peas  to  the  prosecu- 
tor, so  contrived  that  the  prosecutor  should  set  fire  to  the  powder  by 
opening  the  box,  was  held  by  the  judges  not  to  be  an  attempt  to  discharge 
loaded  arms  within  the  9  Geo.  4,  c.  31,  s.  11.  Mountford's  case,  1  Moo. 
C.  C.  441  (6).  So  throwing  vitriol  in  the  face  of  the  prosecutor  was  like- 
wise held  not  to  be  a  wounding  within  the  12th  section  of  the  same  stat- 
ute.    Murrow's  case.  Id.  456  (c). 

These  cases  led  to  the  enactment  of  the  7  Wm.  4  and  1  Vict.  c.  85,  s. 
5,  ante,  p.  725. 

In  order  to  convict  the  prisoner  under  the  above  section,  the  intent  to 
burn,  (&c.,  or  do  some  bodily  harm  must  not  only  be  proved,  but  it  must 
be*  shown  that  some  person  was  actually  injured.     Should  it  clearly  appear 

that  the  intent  of  a  party  throwing  any  corrosive  fluid  at  another,  was  to 

-'----■  — ■ — 

(a)  Eng.  Com.  L^  Rep.  zxzIt.  588.     (b)  52  Eng.  C.  C.  441.     (e)  2  Ibid.  45G. 
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barn  the  clothes  of  the  latter,  tho  case  would  seem  not  to  be  withia  the 
statute.     See  Williams's  case,  1  East,  P.  C.  424,  an/e,  p.  267.  ^*d 

Proof  of  the  intent  in  general.]  The  intent  must  be  proved  as  laid. 
Thus  where  the  prisoner  was  charged  with  cutting,  &c.,  with  intent  to 
murder,  maim,  and  disable,  and  the  jury  found  that  the  intent  was  toc<Nn* 
mit  a  robbery,  and  that  the  prisoner  cut  and  maimed  the  watchman,  with 
intent  to  disable  him,  till  fie  could  effect  his  own  escape ;  the  prisoner  be- 
ing convicted,  on  a  case  reserved,  the  judges  were  of  opinion  that  the 

'  conviction  was  wrong,  for,  by  the  finding  of  the  jury,  the  prisoner  intended 
only  to  produce  a  temporary  disability^  till  he  could  escape^and  nota  perr 
manent  one.     Boyce's  case,  1  Moody,  C.  C.  29  (<i).     But  where  the  pris- 

'  oner  was  charged  with  shooting,  with  intent  to  do  A.  B.  some  grievous 
bodily  harm,  and  the  jury  found  that  the  prisoner's  motive  was  to  prevent 
his  lawful  apprehension,  but  that  in  order  to  effect  that  pui^xMse,  he  bad 
also  the  intention  of  doing  A.  B«  some  grievous  bodily  harm  ;  the  prisoner 
being  convicted,  the  judges  held  that  if  both  the  intents  existed^  it  was  im- 
material which  was  the  principal,  and  which  the  subordinate,  and  that  the 
conviction  was  right.  Gillow's  case,  1  Moody,  C.  C.  85(6);  and  seo 
Williams's  case,  1  Leach,  538,  ante,  p.  267« 

So  where  upon  an  indictment  for  shooting  at  H.  with  intent  to  murder 
H.,  it  appeared^  that  the  prisoner  intended  to  shoot  at  and  kill  L.,  but 

'  shot  at  H.  by  mistake ;  lAttledale,  J.,  left  it  to  the  jury  to  say,  whether 
the  prisoner  intended  to  murder  H.».and  upon  their  finding  that  he  shot  at 
H.  intending  to  murder  L.,  directed  an  acquittal.  Holt's  case,  7  C  and 
P.  518  (c). 

In  estimating  the  prisoner's  intentions,  says  Mr.  Starkie,  it  is  obvi- 
ously of  importance  to  consider  the  quantity  and  quality  of  the  poison  which 
[*733  ]  be  administered,  the  nature  of  the  instrument  used,  ^nd  the  part 
of  the  body  on  which  the  wound  was  inflicted,  according  to  the  plain  and 
fundamental  rule  that  a  man's  motives  and  intentions  are  to  be  inferred 
from  tlie  means  which  he  uses,  and  the  acts  which  he  does.  If  with  a 
deadly  weapon  he  deliberately  inflicts  a  wound  upon  a  vital  part,  where 
such  a  wound  would  be  likely  to  prove  fatal,  a  strong  inference  results 
that  bis  mind  and  intention  were  to  destroy.  It  is  not,  however,  essential 
to  the  drawing  such  an  inference  that  the  wound  should  have  been  in- 
flicted on  a  part  where  it  was  likely  to  prove  mortal ;  such  a  circum- 
stance is  merely  a  simple  and  natural  indication  of  intention,  and  a  pris- 
oner may  be  found  guilty  of  a  cutting  with  an  intention  within  the  statute, 
although  the  wound  was  inflicted  on  a  part  where  it  could  not  have  proved 
mortal,  provided  the  criminal  intention  can  be  inferred  from  other  circum- 
Btances.  2  Stark.  Ev.  503,  2d  ed.  citing  R.  v.  Case,  coram  Park,  J., 
who  said  that  it  had  been  so  held  by  the  judges. 

Where  the  question  is  whether  the  shooting  is  by  accident  or  design, 
evidence  that  the  prisoner  at  another  time  .maliciously  shot  at  the  prose- 
cutor is  admissible.  Yoke's  case,  Russ.  and  Ry.  531  (d),  stated,  ante,  p. 
87.  So  in  the  case  of  poisoning,  evidence  of  former  as  well  as  of  sub- 
sequent attempts  of  a  similar  kind,  may  be  received.  2  Stark.  Ev.  501, 
2ded. 

I  -  —  ....,,,■         ■   ■ 
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Proof  of  the  intent  to  murder.]  It  is  not  sufficient  that  the  offence 
would  have  been  murder,  had  death  ensued ;  in  order  to  bring  the  case 
within  the  statute,  the  jury  must  be  satisfied  that  the  prisoner  had  a  posi- 
tive intention  to  commit  murder.     See  Cruse's  case,  ante,  p.  731. 

Formerly,  where- the  prisoner  was  charged  with  shooting,  &c.  with  in- 
tent to  murder,  and  from  the  circumstances  it  appeared  that  if  death  had 
ensued,  it  would  have  been  manslaughter  only,  he  must,  as  akeady  ob- 
served, {ante,  p.  723,)  have  been  acquitted  ;  Mytton's  case,  1  East,  P. 
C.  411 ;  and  in  such  a  case  he  could  not  have  been  convicted  of  a  com* 
mon  assault  upon  that  indictment,  the  offence  charged  therein  being  a 
felony.  But  now  by  the  7  Wm.  4  and  1  Vict.  c.  85,  s.  11,  he  may ;  see 
ante,  p.  264. 

Where  the  charge  is  that  of  making  an  assault  with  intent  to  murder^ 
the  defendant,  in  case  the  intent  is  not  proved,  may  be  convicted  of  the 
common  assault.     See  2  Stark.  £v.  500,  (n.)  2d  ed. 

Proof  of  the  intent  to  maimy  disfigure^  or  disable.]  A  maim,  at 
common  law,  is  such  a  bodily  hurt  as  renders  a  man  less  able  in  fighting 
to  defend  himself,  or  annoy  his  adversary ;  but  if  the  injury  be  such  as 
disfigures  him  only,  without  diminishing  his  corporal  ability,  it  does  not 
fall  within  the  crime  of  mayhem.  Upon  this  distinction,*  the  cutting  off, 
disabling,  or  weakening  a  man's  hand  or  finger,  or  striking  out  an  eye  or 
fore  tooth,  or  castrating  him,  or,  as  Lord  Coke  adds,  breaking  his  skull,  are 
said  to  be  maims ;  but  the  cutting  off  his  nose  or  ears  is  not  so  at  common 
law(i).     lEast,  P.  C.  393. 

Though  the  primary  intent  of  the  offender  be  of  a  higher  and  more 
atrocious  nature,  viz.  to  murder,  and  in  that  attempt  he  does  "^not  [  *734  ] 
kill,  but  only  maims  the  party,  it  is  an  offence  within  the  4th  section  of 
the  recent  statute ;  for  it  is  a  known  rule  of  law,  that  if  a  man  intend  to 
commit  one  kind  of  felony,  and  in  the  prosecution  of  that  commit  another, 
the  law  will  connect  his  felonious  intention  wijlh  the  felony  actually  com- 
mitted, though  different  in  species  from  that  he  originally  intended.  1 
East,  P.  C.  400. 

The  following  case  was  decided  upon  the  Coventry  act,  21  and  22 
Car.  2,  c.  1,  (repealed  by  9  Geo.  4,  c.  31,)  which,  like  the  9  Geo.  4,  and 
the  recent  act,  contained  the  words  *^  with  intent  to  maim  or  disfigure.'* 
The  prisoners  were  indicted  for  sKtting  the  prosecutor's  nose,  with  intent 
to  maim  him.  In  their  defence  they  insisted  that  their  intent  was  to  mur- 
der him,  and  not  to  maim  him ;  and  that,  therefore,  they  were  not  within 
the  statute;  but  Lord  Eing  said,  that  the  intention  was  a  matter  of  fact 
to  be  collected  from  all  the  circumstances  of  the  case,  and  as  such  was 
proper  to  be  left  to  the  jury ;  and  that  if  it  were  the  intention  of  the 
prisoners  {o  murder,  it  was  to  be  considered  whether  the  means  made  use 
of  to  accomplish  that  end,  and  the  consequences  of  those  means,  were 
not  likewise  in  their  intention  and  design ;  and  whether  dvery  blow  and 
cut  were  not  intended,  as  well  as  the  objects  for  which  the  prisoners  in- 
sisted they  were  given.  The  prisoners  were  found  guilty.  Upon  this 
case,  Mr.  Justice  Yates  has  observed,  that  it  seemed  to  him  that  the  whole 
aim  of  this  defence,  allowing  the  intention  to  be  what  the  prisoners  con- 
tended, was  insufficient,  and  that  an  intention  more  criminal  and  malig- 

(1)  State  V.  Maris,  I  Coxe,  453.    See  Comm.  v.  Newell  &  al.,  7  Mom.  245. 
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nant  could  not  excuse  them  from  one  which  was  less  so.  On  the  confer- 
ence, however,  of  the  judges  in  Carroll's  case,  Willea,  J.,  and  Eyre^  B., 
expressed  some  dissatisfaction  with  this  case,  and  thought,  at  least,  the 
construction  ought  not  to  be  carried  further.  Coke's  case,  1  East,  P.  C. 
400 ;  6  St.  Tr.  212,  Q 19,  222,  228.     See  Cox's  case,  poaty  p.  735. 

To  disable^  signifies  the  infliction  of  a  permanent  disability  ;  therefore, 
where  the  indictment  charges  an  intent  to  disable,  and  it  appears  that  the 
prisoner  only  intended  to  disable  the  party  till  he  could  effect  his  own 
escape,  it  is  not  within  that  part  of  the  statute.  Boyce's  case,  1  Moody, 
C.  C.  29  (a). 

Proof  of  the  intent  to  do  some  grievous  bodily  harm.]  It  is  not  ne- 
cessary either  to  prove  malice  in  the  prisoner  against  the  person  injured, 
or  that  any  grievous  bodily  harm  was  in  fact  inflicted  ;  all  that  is  neces- 
sary is  to  prove  the  stabbing,  cutting,  or  wounding,  and  the  intent  requir- 
ed by  the  statute.  The  prisoner  having  been  apprehended  by  one  Head- 
ley,  in  an  attempt  to  break  open  his  stable  in  the  night,  was  taken  into 
Headley's  house,  where  he  threatened  him  with  vengeance,  and  endeavor- 
ed to  carry  his  threats  into  execution  with  k  knife,  which  lay  before  him ; 
in  so  doing,  he  cut  the  prosecutor,  one  of  Headley's  servants,  who,  with 
Headley,  was  trying  to  take  away  the  knife.  The  jury,  who  found  the 
prisoner  guilty,  said  that  the  thrust  was  made  with  intent  to  do  grevious 
bodily  harm  to  any  body  upon  whom  it  might  alight,  though  the  particu- 
lar cut  was  not  calculated  to  do  so.  Upon  the  case  being  submitted  to 
the  consideration  of  the  judges,  they  were  of  opinion,  that  general  malice 
[  *735  ]  was  sufllicient  *under  the  statute,  without  particular  malice  against 
the  person  cut,  and  that  if  there  was  an  intent  to  do  grievous  bodily  barm, 
it  was  immaterial  whether  grievous  bodily  harm  was  done.  Hunt's  case,  i 
Moody,  C.  C.  93  (6).  This  case  appears  to  have  resolved  the  doubts  ex- 
pressed by  Mr.  Justice  Bayley,  in  a  case  previously  tried  before  him. 
Akenhead's  case,  Holt,  N.  P.  C.  469  (c).  The  same  construction,  with 
regard  to  general  malice,  was  put  upon  the  Coventry  act.  See  Carroll's 
case,  1  East,  P.  C.  394,  396. 

Where  the  prisoner,  in  attempting  to  commit  a  robbery,  threw  down 
the  prosecutor,  kicked  him,  and  produced  blood ;  Denman,  C.  J.,  left  it 
to  the  jury  to  say,  whether  his  intent  was  to  disable  the  prosecutor,  or  to 
do  him  some  grievous  bodily  harm ;  adding  that  nothing  was  more  likely 
to  accomplish  the  robbery  which  he  had  in  view,  than  the  disabling  which 
such  violetice  would  produce.     Shadbolt's  case,  5  C.  and  P.  504  (d). 

The  intent  to  do  grievous  bodily  harm  wHl  be  proved,  although  the 
prisoner  had  also  an  intent  to  commit  another  felony.  Thus  where,  on 
an  indictment,  charging  the  prisoner  with  cutting  M.  £.,  with  intent  to  do 
her  some  grievous  bodily  harm,  it  appeared  that  the  prisoner  cut  the  pri- 
vate parts  of  a  girl,  ten  years  of  age,  Graham,  B.,  told  the  jury,  that  they 
were  to  coiisider  whether  this  was  not  a  grievous  bodily  injury  to  the 
child,  though  eventually  not  dangerous.  As  to  the  intent,  though  it 
probably  was  the  prisoner's  intention  to  commit  a  rape,  yet,  if  to  effect 
the  rape,  he  did  that  which  the  law  makes  a  distinct  crime,  viz.  inten- 
tionally did  the  child  a  grievous  bodily  harm,  he  was  not  the  less  guilty  of 
that  crime,  because  his  principal  object  was  another.     He  added,  that 

(a)  2  £ng.  C.  C.  29.    (b)  2  Ibid.  93.    (c)  Eng.  Com.  L.  Rep.  ui.  159.    (d)  Id.  zziv.  430. 
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the  intention  of  the  prisoner  might  be  inferred  from  the  act.  The  jury 
found  the  prisoner  guilty,  and  on  a  case  reserved,  the  judges  held  the  con- 
viction right.  Cox's  case,  Russ.  and  Ry.  362  {a) ;  and  see  Gillow's  case, 
1  Moody,  C.  C.  85  (ft),  ante,  p.  732. 

Proof  of  intent — to  prevent  law/id  apprehension  or  detainer.]  The 
statute  only  makes  it  an  offence  when  the  injury  is  done  to  prevent  a  law- 
ful apprehension  or  detainer ;  and  therefore,  the  prosecutor  must  show 
that  the  arrest,  or  intended  arrest  was  legal.  Dufiin's  case,  Russ.  and 
Ry.  365  (c).  The  prisoner  having  previously  cut  a  person  on  the  cheek, 
several  others,  who  were  not  present  when  the  transaction  took  place, 
went  to  apprehend  him  without  any  warrant,  and  upon  their  attempting 
to  take  him  into  custody,  he  stabbed  one  of  them.  Le  Blanc,  J.,  was  of 
opinion  that  the  prosecution  could  not  be  sustained.  He  said  that,  to 
constitute  an  offence  within  this  branch  of  the  statute,  there  must  be  a 
resistance  to  a  person  having  lawful  authority  to  apprehend  the  prisoner, 
in  order  to  which  the  party  must  either  be  present  when  the  offence  was 
committed,  or  must  be  armed  with  a  warrant.  (Vide  ante,  p.  691.)  This 
branch  of  the  statute  was  intended  to  protect  officers  and  others  armed 
*with  auihority,  in  the  apprehension  of  persons  guilty  of  robberies  or  other 
felonies.     Dyson's  case,  1  Stark.  N.  P,  C.  246  (d). 

In  order  to  render  a  party  guilty  of  tHe  offence  of  wounding,  &c,  with 
[  *^36  ]  intent  to  prevent  his  lawful*  apprehension,  it  must  appear  that  *he 
had  notice  of  the  authority  of  the  officer ;  for,  if  he  had  no  such  notice, 
and  death  had  ensued,  it  would  only  be  manslaughter.  Ante,  p.  701. 
Some  wheat  having  been  stolen  was  concealed  in  a  bag  in  a  hedge*  The 
prisoner  and  another  man  came  into  the  field  and  took  up  the  bc^.  They 
were  pursued  by  the  prosecutor,  who  seized  the  prisoner  without  desiring 
him  to  surrender,  or  stating  for  what  reason  he  was  apprehended.  A 
scuffle  ensued,  during  which,  before  the  prosecutor  had  spoken,  the  pris- 
oner drew  a  knife  and  cut  him  across  the  throat.  On  an  indictment  for 
cutting,  with  intent  to  prevent  apprehension,  Lawrence,  J.,  said,  as  the 
prctecutor  did  not  communicate  to  the  prisoner  the  purpose  for  which  he 
seized  him,  the  case  does  not  come  within  the  statute.  If  death  had  en* 
sued,  it  would  only  have  been  manslaughter.  Had  a  proper  notification 
been  made  before  the  cutting,  the  case  would  have  assumed  a  different 
complexion.  The  prisoner  must  be  acquitted  on  this  indictment.  Rick- 
ett's  case,  3  Campb.  68 ;  and  see  ante,  p.  701.  But  where,  in  a  case 
somewhat  similar  to  the  preceding,  the  goods  had  been  concealed  by  the 
thief  in  an  out-house,  and  the  owner,  together  with  a  special  constable 
under  the  watch  and  ward  act,  waited  at  night  to  apprehend  the  thief 
when  he  came  to  take  away  the  goods,  and  the  prisoner  and  another  came 
at  night,  and  removed  the  goods  from  the  place  where  they  were  deposited, 
and  upon  an  attempt  to  apprehend  them,  the  prisoner  fled,  and  was  pur- 
sued by  the  owner  of  the  goods,  who  cried  out  after  him  several  times  in 
a  loud  voice  ^'  Stop  thief !"  and  on  being  overtaken,  the  prisoner  drew  a 
knife,  with  which  he  cut  the  hands  of  the  prosecutor,  and  made  several 
attempts  to  cut  his  throat,  the  prisoner  was  convicted  and  executed. 
Robinson's  case,  cor.  Wood,  B.,  2  Stark.  Ev.  501,  (n.)  2d  ed. ;  and  see 
ante,  p.  701,  aa  to  notification  of  an  officer^ 8  character,  fyc. 

«  »■  -  ■  '■  ■  ■■  ».IIW        ■..     ..II..!  111..  -III! 

(a)  1  Eng.  C.  C.  3@.    (b)  2  Id.  85.    (c)  1  Id.  365.    (d)  Eng.  Com.  L.  Rep.  u.  376. 
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Whet^  a  police  constable,  on  being  sent  for  at  a  late  boor  of  the  nigbC 
to  clear  a  beer-house,  did  so,  and  told  one  of  the  persons  on  leaving  the 
house  to  go  away,  who  refused  and  .lised  threatening  language,  and  out 
the  constable  with. a  knife ;  ffiUiams,  J.,  held  that  the  constable  was 
justified  in  levying  hands  on  the  party  to  remove  him.  The  prisoner,  who 
was  indicted  for  cutting  with  intent,  d^c,  was  found  guilty..  Hems'  case, 
7C.  and  P.  312(a). 

The  prisoner  was  indicted  for  cutting,  &.c.  with  intent  to  murder,  and 
also  with  intent  to  do  grievous  bodily  harm.  It  appeared  that  a  constable 
having  a  warrant  to  arrest  the  prisoner,  gave  it  to  his  son,  who,  in  attempt- 
ing to  take  the  prisoner  into,  custody  was  stabbed  by  him  with  a  knife 
which  he  happened  to  ha  vein  his  hand  at  the  tin^v  the  constable  then 
being  in  sight  but  a  quarter  of  a  mile  off;  Parke,  B.,  held  that  the  arrest 
was  illegal,  and  that  the  prisoner  must  be  acquitted.  Patience's  case,  7 
C.  &P.  775(6). 

The  prisoner  asked  permission  at  the  house  of  the  prosecutor  to  take 

some  ashes,  which  he  was  allowed  to  do,  but  as  he  was  coming  out,  the 

prosecutor's  apprentice  saw  a  copper  tea-kettle  among  the  ashes  in  the 

prisoner's  basket,  and  told  the  prosecutor.     The  latter  laid  hold  of  the 

prisoner  to  secure  him  on  the  charge  of  stealing  the  tea-kettle,  and  in  the 

"^737  ]  scufBe  both  fell,  when  the  prisoner  cut  the  ^prosecutor  with  a 

mife.     Alderson,  B.,  held  this  to  be  a  wounding  within  the  recent  statute, 

provided  the  jury  were  satisfied  that  the  prisoner  had  stolen  the  kettle,  as 

the  prosecutor  then  had  a  right  to  apprehend  him.     Price's  case,  S  C,.and 

P.  282(c). 


Proof  of  the  intent — prineipala — aiding  and  abetting.]  Where 
eral  persons  arc  engaged  in  the  commission  of  a  felony,  and  one  of  them 
commits  an  offence  within  the  statute,  a  question  arises  how  far  the  oth- 
ers are  to  be  considered  as  sharing  in  his  guilt.  Where  three  persons, 
engaged  in  committing  a  felony,  were  surprised  by  the  watchmen,  and 
two  of  them  made  their  escape,  and  the  third  afterwards,  in  attempting 
to  make  his  escape  in  a  different  direction,  cut  the  watchmen  ;  upoi^an 
indictment,  charging  both  him  and  one  of  the  other  prisoners  (Richardson,) 
with  an  offence  under  the  43  Geo.  3>  Orahaniy  B.,  directed  the  jury,  that 
if  the  prisoners  came  with  the  same  illegal  purpose,  and  both  determined 
to  resist,  the  act  of  one  would  fix  guilt  upon  both,  and  that  it  might  have 
been  part  of  the  plan  to  take  different  ways.  The  prisoners  were  found 
guilty ;  but  on  a  case  reserved,  the  judges  were  of  opinion  that  there  was 
no  evidence  against  Richardson.    White's  case,  Russ.  and  Ry.  99  (rf). 

Two  private  watchmen,  seeing  the  prisoner  and  another  person  with 
their  carts  loaded  with  apples,  went  to  them,  intending,  as  soon  as  they 
could  get  assistance,  to  secure  them  ;  one  walking  at  the  side  of  each  of 
the  men.  The  other  man  wounded  the  watchman  near  him.  The  pris- 
oner being  indicted  for  this  offence,  under  the  9  Geo.  4,  it  was  held  that 
the  jury  must  be  satisfied  that  he  and  the  other  man  had  not  only  gone 
out  with  a  common  purpose  of  stealing  apples,  but  also  of  resisting  with 
violence  any  attempt  to  apprehend  them.  Collison's  case,  4  C.  and  P. 
565(6). 


(a)  Eng.  Com.  L.  Rep.  xixii.  528.    (b)  Id.  730.    (c)  Id.  xxxiv.  300.    (d)  1  Enff,  C.  C. 

09.    (e)  Eng.  Com.  L.  Rep.  xix.  529. 
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It  is  not  necessary,  in  order  to  convict  the  prisoner,  that  he  should  ap- 
pear to  be  the  person  who  actually  fired  the  shot.  In  an  indictment,  on 
the  43  Geo.  3,  the  three  first  counts  stated,  in  the  u^uai  fornr),  that  J.  S. 
did  shoot  at  A.  B.,  and  went  on  to  state  that  M.  and  N.  were  present  aid- 
ing and  abetting.*  The  three  last  counts  stated  that  an  unknown  person 
did  shoot  at  A.  B.,  iiCy  and  that  J.  S.  and  M.  N.  were  present  aiding  and 
abetting  the  said  unknown  person  in  the  felony  aforesaid,  to  do  and  com- 
mity  and  were  then  and  there  knowing  of  and  privy  to  the  commission  of 
the  said  felony,  against  the  statute,  &c. ;  but  they  omitted  to  charge  theni 
with  being  feloniously  present,  &.c.  There  was  no  evidence  to  show  that 
J.  S.  was  the  person  who  fired.  It  was  objected  that  the  prisoners  could 
not  be  convicted  on  the  first  set  of  counts,  because  the  jury  had  negatived 
the  firing  by  J.  S. ;  nor  on  the  second  set,  because  the  word  "  feloniously" 
was  -omitted.  Graham^  B.,  said  that  the  objection  was  founded  upon  a 
supposed  difference  in  the  act  of  shooting,  &c.,  and  the  being  present, 
dLc,  at  it ;  whereas  the  act  of  parliament  had  made  no  degrees,  no  differ- 
ence of  offence,  and  that  the  plain  meaning  and  necessary  construction  of 
the  act  was,  that  if  the  parties  were  present,  knowing,  &c.,  they- and  ev- 
ery one  of.  them  ^hot,  and  that  the  charge  of  feloniously  shoot-  [  *738  ] 
ing  applied  to  every  one  of  them.  The  prisoners  being  convicted,  all  the 
judges  thought  that  the  conviction  was  right.  Towle's  case,  Russ*  and 
Ry.  314(a). 

Where  A.  was  charged  under  the  7  Wm.  4  and  1  Vict.  c.  85,  s.  2,  with 
infUcting  an  injury  dangerous  to  life,  with  intent  to  murder,  and  B.  was 
charged  with  aiding  and  abetting  him  ;  Patteson,  J.,  held  that  it  was  es- 
sential, in  order  to  make  out  the  charge  as  to  B.,  that  B.  should  have  been 
aware  of  A.'s  intention  to  comfhit  murder.  Cruse's  case,  8  C.  and  P. 
641  (b). 

Impeding  persons  endeavoring  to  escape  from  wrecks.]  The  present 
seems  to  be  the  most  appropriate  head  under  which  to  place  the  following 
provision. 

By  the  7  Wm.  4  and  I  Vict.  c.  89,  s.  7,  "  whosoever  shall  by  force 
prevent  or  impede  any  person  endeavoring  to  save  his  life  from  any  ship 
or  vessel  which  shall  be  in  distress,  or  wrecked,  stranded,  or  cast  on  shore, 
whether  he  shall  be  on  board  or  shall  have  quitted  the  same,  shall  be 
guilty  of  felony,  and  being  convicted  thereof  shall  be  liable,  at  the  discre- 
tion of  the  court,  to  be  transported  beyond  the  seas  for  the  term  of  the 
natural  life  of  such  offender,  or  for  any  term  not  less  than  fifteen  years,  or 
to  be  imprisoned  for  any  term  not  exceeding  three  years." 

For  the  other  clauses  of  the  above  act,  see  ante,  p.  622. 

(a)  1  Eng.  C.  C.  314.    {b)  Eng.  Com.  L.  Rep.  xxxiv.  622. 
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A  public  or  coimnoQ  nuisance  is  such  an  inconvenient  or  troobleaeme 
offence  a«  annoys  the  whole  community  in  general,  and  not  merely  some 
particular  person ;  and  therefore  this  is  indictable  only,  and  not  actiooar 
ble.    4  Bl.  Com.  167. 

Pfoof  qf  thepvblic  nafute  i^  the  nuiseuace,]  The  existence  of  the  mat- 
ter as  9i  public  nuisance  depencb  upon  the  number  of  persons  annoyed,  and 
is  a  fact  to  be  judged  of  by  the  jury.  White's  case,  1  Burr.  33^7.  Thus 
whece  a  tiaman  was  indicted  for  the  noise  made  by  him  in  carrying  oa 
his  trade,  and  it  appeard  that  it  only  affected  the  inhabitants  of  three  seta 
of  chambers  in  Clifford's  Inn,  and  that  the  noise  might  be  partly  excluded 
by  shutting  the  windows ;  Lord  Ellenbaraugh  ruled  that  the  indictment 
could  ool  be  maintained,  as  the  annoyance,  if  any  thing,  was  a  private 
nuisance.  Lloyd's  case,  4  Esp.  200.  But  a  nuisance  near  the  highway, 
wheraby  the  air  thereabouts  is  corrupted,  is  a  public  nuisance.  jPappi* 
neau's  case,  2  Str.  686. 

Making  great  noises  in  the  niffbt,  aa  with  a  speaking-trumpet,  has  beea 
heU  to  be  an  indictable  offence,  ifdone  to  the  disturbance  of  the  neighbor- 
hood*  Smith's  case,  I  Stc.  704.  So  keeping  dogs  which  make  noises  in 
the  nijghlo  is  said  to  be  indictable.     2  Chitty's  Cr.  Law,  647. 

Sq  tha  keeping  oC  bogs  in  a  town  is  not  only  a  nuisance  by  statute  (2 
W.  &  M.  sess.  2,  c*  8,  s,  20)  but  al^o  at  common  law.  Wigg's  case>  2 
Ld.  Raym.  116% 

It  is  now  settled  that  the  circumstance,  that  the  thing  complained  of  fur- 
nishes upon  the  whole,  a  greatee  oonivanience  to  the  public  than  it  takes 
away,  is  no  answer  to  an  indictment  for  a  nuisance;  see  ante,  p.  517  (1).. 

Proqf  qf  the  degree  iff  annoyoiMe  tohich  wiU  constUute  a  public 
mrieance.]  It  is  a  matter  of  some  difficulty  to  define  the  degree  of  an- 
noyance which  is  necessary  to  constitute  a  public  nuisance.  Upon  an 
indictment  for  a  nuisance,  in  making  great  quantities  of  offensive  liquors 

2)  RMp.  9.  Caldwell,  1  DaU.  150.    Hart  Ac  aL  v.  The  Major,  dec.  of  Albany,  9  Wend. 
J  588. 
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near  the  king's  highway,  it  appeared  in  evidence  that  the  smell  was  not 
only  intolerably  offensive,  but  also  noxious  and  hurtful,  giving  many  per- 
sons headaches.  It  was  held,  that  it  was  not  necessary  that  the  smell 
should  be  unwholesome,  but  that  it  was  ^enough  if  it  rendered  [  *740  ] 
the  enjoyment  of  life  and  property  uncomfortable.  White's  case,  1  Burr. 
333.  So  it  is  said  that  the  carrying  on  of  an  offensive  trade  is  indictable, 
where  it  is  destructive  of  the  health  of  the  neighborhood,  or  renders  the 
houses  untenantable  or  uncomfortable  (1).  Davey's  case,  5  Esp.  217. 
So  it  was  ruled,  by^Abbott,  C.  J.,  in  the  case  of  an  indictment  for  car- 
ryii^  on  the  trade  of  a  varnish  maker,  that  it  was  not  necessary  that  a 
public  nuisance  should  be  injurious  to  health ;  that  if  there  were  smells 
offensive  to  the  senses,  it  was  enough,  as  tb.e  neighborhood  had  a  right  to 
pure  and  fresh  air.     iVeil's  case,  2  C.  and  P.  485  (a)  (2). 

Proof — with  regard  to  Muation.]  A  question  of  considerable  diffi- 
culty frequently  presents  itself,  as  to  the  legality  of  carrying  on  an  offen- 
sive trade  in  the  neighborhood  of  similar  establishments,  and  as  to  the 
length  of  time  legalizing  such  a  nuisance.  Where  the  defendant  set  up 
the  business  of  a  melter  of  tallow  in  a  neighborhood  where  other  manu- 
factories were  established,  which  emitted  disagreeable  and  noxious 
smells,  it  was  ruled  that  lie  was  not  liable  to  be  indicted  for  a  nuisance, 
unless  the  annoyance  was  much  increased  by  the  new  manufactory.  B. 
Nevill's  case,  Peake,  91.  And  it  has  also  been  ruled,  that  a  person  can- 
not be  indicted  for  continuing  a  noxious  trade  which  has  been  carried  on 
in  the  same  place  for  nearly  fifty  years.  S.  Neville's  case,  Peake,  93. 
But  upon  this  case  it  has  been  observed,  that  it  seems  hardly  reconcileable 
to  the  doctrine,  that  no  length  of  time  can  legalize  a  public  nuisance, 
although  it  may  supply  an  answer  to  an  action  by  a  private  individual. 
}  Russ.  297;  vide  post ^  p.  741.  It  should  seem,  continues  the  same 
wrtier,  that,  in  judging  whether  a  thing  is  a  public  nuisance  or  not,  the 
public  good  it  does  may,  in  some  cases,  where  the  public  health  is  not 
concerned,  be  taken  into  consideration,  to  see  if  it  outweighs  the  public 
annoyance.  With  regard  to  offensive  works,  though  they  may  have  been 
originally  estaUished  under  circumstances  which|would  prima  fade  protect 
them  against  a  pfosecution  for  a  nuisance,  it  seems  that  a  wilful  neglect 
to  adopt  established  improvements  which  would  make  them  less  offensive, 
may  be  indictable.     1  Russell,  297. 

In  a  late  case,  of  an  indictment  for  carrying  on  the  business  of  a  horse- 
boiler,  it  appeared  that  the  trade  had  been  carried  on  for  many  years 
before  the  defendants  came  to  the  premises ;  but  its  extent  was  much 
greater  under  them.  For  the  defendants,  it  was  shown  that  the  neighbor- 
hood was  full  of  horse-boilers  and  other  noxigus  trades,  and  evidence  was 
given  of  the  trade  being  carried  on  in  an  improved  manner.  Lord  Ttfif 
terden  observing,  that  there  was  no  doubt  that  this  trade  was  in  its  na- 
ture a  nuisance,  said,  that,  considering  the  manner  in  which  the  neigh- 
borhood had  always  been  occupied,  it  would  not  be  a  nuisance,  unless  it 
occasioned  more  inconvenience  as  it  was  carried  on  by  the  defendants 
than*  it  had  done  before.    He  left  it  therefore  to  the  jury  to  say  whether 

II        I  — »— »—  ■  I  .nap  I  If    ■    ■    ■■  11 I  ■  11        ■  p—    I    .  I        .1  - ..«    ■  II   —   .- .. . 

(1)  ProuVs  case,  4  Rogen'  Bee.  87. 

(2)  Case  of  Ljnet  A  al.,  6  Rogers'  Rec.  61. 

(«)  Eng.  Com.  L.  Rep.  zii.  22^. 
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there  was  uny  increase  of  the  nuisance;  if,  in  consequence  of  the  al* 
leged  improvenients  in  the  mode  of  conducting  the  business,  there  ^/ras 
[*741  ]  *nc^increase  of  annoyance,  though  the  business  itself  had  iocreas* 
ed,  the  defendants  were  entitled  to  an  acquittal ;  if  the  annoyance  bad 
increased,  this  was  an  indictable  nuisance,  and  the  defendants  roust  be 
convicted.     Watts'  case,  Moo.  and  Mai.  N.  P.  C.  281  (a). 

If  a  noxious  trade  is  already  established  In  a  place,  remote  from  habita* 
tions  and  public  roads,  and  persons  afterwards  come  and  build  houses 
within  the  reach  of  its  noxious  effects ;  or  if  a  public  road  be  made  bo 
near  it,  that  the  carrying  on  of  the  trade  becomes  a  nuisance  to  the  per- 
sons using  the  road  ;  in  those  cases,  the  party  is  entitled  to  continue  his 
.trade,  because  it.  was  legal  before  the  erecting  of  the  houses  in  the  one 
case,  and  the  making  of  the  road  in  the  other.  Per  Abbott^  C.  J.  ; 
Cross's  case,  2  C.  and  P.  483  (6). 

Proqf—with  regard  to  length  of  time.]  No  length  of  time  will  le- 
gitimate a  nuisance ;  and  it  is  immaterial  how  long  the  practice  has  pre- 
vailed (1).  Though  twenty  years  user  may  bind  the  right  of  an  individ- 
ual, yet  the  public  have  a  right  to  demand  the  suppression  of  a  nuisance, 
though  of  longer  standing.  Weld  v.  Hornby,  7  East,  199.  Thus  upon 
an  indictment  for  continuing  a  stell  fishery  across  the  river  at  Carlisle, 
though  it  appeared  that  it  had  been  estabKshed  for  a  vast  number  of  years, 
yet  Mr.  Justice  B%Mer  held  that  it  continued  unlawful,  and  gave  judgment 
that  it  should  be  abated.  Case  cited  by  Lord  EUenboroughy  3  Campb. 
227.  So  it  is  a  public  nuisance' to  place  a  woodstack  ih  the  street  of  a 
town  before  a  house,  though  it  is  the  ancient  usage  of  the  town,  and 
leaves  sufficient  room  for  passengers,  for  it  is  against  law  to  prescribe  for 
a  nuisance.  Fowler  o.  Sanders,  Cro.  Jac.  446.  In  one  case,  however, 
Lord  EUenbaraugh  ruled,  that  length  of  time  and  acquiescence  might 
excuse  what  might  otherwise  be  a  common  nuisance.  Upon  an  indict- 
ment for  obstructing  a  highway  by  depositing  bags  of  clothes  there,  it  ap- 
peared that  the  place  had  been  used  as  a  market  for  the  sale  of  clothes 
for  above  twenty  years,  and  that  the  defendant  put  the  bags  there  for  the 
purpose  of  sale.  Under  these  circumstances,  Lord  EUenbonmgh  said, 
that  after  twenty  years'  acquiescence,  and  it  appearing  to  all  the  world 
that  there  was  a  market  or  fair  kept  at  the  place,  he  could  not  hdd  a  man 
to  be  criminal  who  came  there  under  a  belief  that  it  was  such  a  fair  or 
market  legally  instituted.     Smith's  case,  4  Esp.  111.  *     « 

Proof  of  particular  nuisances — particular  trades.]  Certain  trades, 
producing  noxious  and  offensive  smells,  have  been  held  to  be  nuisances, 
when  carried  on  in  a  populous  neighborhood,  as  making  candles  in  a 
town  by  boiling  stinking  stuff,  which  annoys  the  whole  neighborhood  with 
stenches.  Tohayle's  case,  cited  Cro.  Car.  510 ;  but  see  2  Roll.  Ab.  139 ; 
Hawk.  P.  C.  b.  1,  c.  75,  s.  10.  And  it  seems  that  a  brewhouse  erected 
in  such  an  inconvenient  place  that  the  business  cannot  be  carried  on  with- 
out greatly  incommoding  the  neighborhood,  may  be  indicted  as  a  com- 
mon nuisance ;  and  so  in  the  case  of  a  glass-house  or  swine-yard.  Hawk. 
{  *742  ]  P.  C.  b.  1,  c.  75.  ♦s.  10 ;  Wigg's  case,  2  Lord  Raym.  1 163.     So 

* 

(1)  MiUs  o.  HaU,  9  Wend.  315. 
{a)  Eng.  Com.  Law  Rep.  xxii.  307.    if)  Id.  xii.  226. . 
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a  manufactory  for  making  Spirit. of  sulphur,  vitriol,  and  .aqua  fortis,  has 
been  held. indictable.  White'is  case,  1  Btirr^  333.  So  a  tannery  where 
skins  are  steeped  in  water,  by  which  the  neighboring  air  is  corrupted* 
Pappineau's  case,  2  Str.  686. 

•Proof  of  particular  nuisances—corrupting  the  waters  of  public 
rivers.]  In  Medley's  cascj  6  C.  and'P,  292,  the  chairman,  deputy-chair- 
man, superintendent,  and  engineer  of  the  Equitable  Gas  Company  were 
found  guilty  on  an  indictment  for  conveying  the  refuse  of  gas  into  the 
Thames,  whereby  the  fish  were  destroyed,  and  the  water  was  rendered 
unfit  for  drink,  &c.  Lord  Denman,  C.  J.,  told  the  jury,  that  the  ques- 
tion for  them  was,  whether  the  special  acts  of  the  company  amounted  to 
a  nuisance.     See  this  case  in  another  point,  post,  p.  746. 

Proof  of  particular  nuisances — railways — stearn-engineStfyc.]  Where 
an  act  of  parliament  gave  a  company  power  to  make  a  railway,  and  ano* 
ther  act  gave  unqualified  power  to  use  locomotive  steam-engines  on  the 
railway,  and  the  railway  was  constructed  in  some  parts  within  five  yards 
of  a  highway  ;  upon  an  indictment  for  a  nuisance,  stating  that  horses 
passing  along  the  highway  were  terrified  by  the  engines,  it  was  held  that 
this  interference  with  the  rights  of  the  public  must  t>e  presumed  to  have 
been  sanctioned  by  the  legislature,  and  that  the  benefit  derived  by  the 
public  from  the  railway  showed  tKat,  there  was  nothing  unreasonable  in 
the  act  of  parliament  giving  the  powers.  Pease's  case,  4  B.  and  Ad. 
30  (a).  But  when  the  defendant,  the  proprietor  of  a  colliery,  without 
the  authority  of  an  act  of  parliament,  made  a  railway  from  his  colliery  to 
a  sea-port  town,  upon  the  turnpike  way,  which  it  narrowed  in  some  places, 
so  that  there  was  not  room  for  two  carriages  to  pass,  although  he  gave 
the  public  (paying  a  toll)  the  use  of  the  railway,  yet  it  was  held  that  the 
facility  thereby  afforded  to  traffic  was  not  such  a  convenience  as  justified 
the  obstruction  of  the  highway.     Morris's  case,  1  B.  and  Ad.  441  (6). 

The  proceedings  in  indictments  for  nuisances  by  steam-engines  are 
regulated  by  statute  1  &  2  Geo.  4,  c.  41*  By  sec.  1,  the  court  by  which 
judgment  ought  to  be  pronounced  in  case  of  a*  conviction  upon  any  such 
indictment  (viz.  for  a  nuisance  arising  from  the  improper  construction  or 
negligent  use  of  furnaces  employed  in  the  working  of  steam-engines),  is 
authorized  to  award  such  costs  as  shall  be  deemed  proper  and  reasonable 
to  the  prosecutor,  such  award  to  be  made  before  or  at  the  time  of  pro- 
nouncing final  judgment.  And  by  the  second  section,  if  it  shall  appear 
to  the  court  by  which  judgment  ought  to  be  pronounced,  that  the  griev- 
ance may  be  remedied  by  altering  the  construction  of  the  furnace,  it  shall 
be  lawful,  without  the  consent  of  the  prosecutor,  to  make  such  ordet 
touching  the  premises  as  shall  by  the  court  be  thought  expedient  for  pre- 
venting the  nuisance  in  future,  before  passing  final  sentence.  By  the 
third  section  the  act  is  not  to  extend  to  furnaces  erected  for  the  purposes 
of  working  mines. 

*Proof  of  particular  nuisances — acts  tending  to  produce  public  {*743  ] 
disorder— ^ds  of  public  indecency.]  Common  stages  for  rope-dancers,  and 
common  gaming-houses,  are  nuisances  in  the  eye  of  the  law,  not  only  be- 

(a)  Eng.  Com.  L.  Rep.  zziv.  17.    (b)  Id.  zx.  421. 
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cause  tliey  are  great  temptations  to  idleness,  but  because  they  are  apt  to 
draw  together  great  numbers  of  disorderly  persons,  to  the  inconvenience 
of  the  neighborhood.  Hawk.  P.  C.  b.  1,  c.  75,  s.  6.  So  cdlectio^  to* 
gether  a  liumber  of  persons  in  a  field,  for  the  purpose  of  pigeon-shooting, 
to  the  disturbance  of  the  neighborhood,  is  a  public  nuisance.  Moore's 
case,  3  B.  and  Ad.  184  (a),  see  this  case  more  fully,  post,  p.  746. 

It  is  upon  this  same  principle  that  many  of  the  acts  after-mentiooed 
have  been  hold  to  be  public  nuisances. 

What  outrages  public  decency,  and  is  injurious  to  public  morals,  is  in* 
dictable  as  a  misdemeanor  (1).  Hawk.  P.  C.  b.  1,  c.  75,  s.  4 ;  1  Russell, 
302.  Thus  bathing  in  the  open  sea,  where  the  party  can  be  distinctly 
seen  from  the  neighboring  houses,  is  an  indictable  offence.  Crunden's 
case,  2  Camp.  89;  Sedley's  case,  Sid.  168. 

Proof  of  particular  nuisances — disorderly  inns,^     Every  one,  at 
common  law,  is  entitled  to  keep  a  public  inn,  (but  if  it  be  an  ale-hou8e» 
he  comes  within  the  statute  concerning  ale-houses  ;)  and  may  be  indicted 
and  fined  as  guilty  of  a  public  nuisance,  if  he  usually  harbor  thieves,  or 
suffer  frequent  disorders  in  his  house,  or  take  exorbitant  prices,  or  refuse 
to  receive  a  traveler  as  a  guest  into  his  house,  or  to  find  him  viptuals, 
upon  the  tender  of  a  reasonable  price.     Hawk.  P.  C.  b.  1,  c.  78,  s.  1,  9. 
It  is  said  also,  that  setting  up  a  new  inn,  where  there  is  already  a  suffi- 
cient number  of  ancient  and  well-goyerned  inns,  is  a  nuisance.     Id.  3  Bac. 
Ab.  bins,  (A.)     1  Russell,  298  (2). 

Proof  of  particular  nuisances — gaming-^houses.]  In  Dixon's  jcase, 
10  Mod.  336,  it  was  held  that  the  keeping  of  a  gaming-house  was  an  of- 
fence at  common  law  as  a  nuisance.  The  keeping  a  common  gaming- 
house is  an  indictable  offence,  for  it  not  only  is  an  encouragement  to  idle- 
ness, cheating,  and  other  corrupt  practices,  but  it  tends  to  produce  public 
disorder  by  congregating  numbers  of  people.  Hawk.  P.  C.  b.  1,  c.  75,  b. 
6 ;  1  Russell,  299.  A  feme  covert  may  be  convicted  of  this  offence. 
Hawk.  P.  C.  b.  1,  c.  92,  s.  30.  Keeping  a  common  gaming-house,  and 
for  lucre  and  hire  unlawfully  causing  and  procuring  divers  evif-disposed 
persons  to  frequent  and  come  to  play  together  a  certain  game  called  rouge 
et  noiry  and  permitting  the  said  idje  and  evil-disposed  persons  to  remain, 
playing  at  the  said  game,  for  divers  large  and  excessive  sums  of  nnoney,  is 
a  sufficient  statement  of  an  offence  indictable  at  common  law.  Rogicr's 
case,  1  B.  and  C.  272  (6)  :  and  per  Holroyd,  J.,  it  would  have  been  suffi- 
cient merely  to  have  alleged  that  the  defendant  kept  a  common  gaming- 
house.    Ibid. 

So  in  Mason's  case,  1  Leach,  548,  Grose,  J.,  seemed  to  be  of  opinion 
that  the  keeping  of  a  common  gaming-house  might  be  described  generaUy. 
See  also  Taylor's  case,  3  B.  and  C.  502  (c). 
[  *744  ]      *It  seems  that  the  keeping  of  a  cockpit  is  not  only  an  indictable 

(1)  Kqpwles  r.  The  State,  3  Day's  Cas.  103. 

(2)  As  to  disorderly  houiies,  1  wUeeler's  C.  C.  390.  May  be  proved  by  general  reputation. 
Rathbone's  case,  1  Koffers*  Rec.  27.  But  see  Commonwealth  v.  Stewart,  1  S.  dt  R.  3^. 
The  keeping  of  a  disorderly  house  must  be  laidaa  a  common  nuisance.  Hunter  v.  The  Com* 
monwealth,  2  S.  and  R.  298. 

(a)  Eng.  Com.  L.  Rep.  zziu.  52.    (6)  Id.  Tiii.  75.    (c)  Id.  x.  166. 
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offence  at  common  law,  but  such  places  are  considered  gaming-houses  with- 
in the  statute 32  Hen.  8,  c.  9.     Hawk.  P.  C.  b.  I,  c.  92,  s.  92. 

The  proceedings  against  persons  keeping  gaming-houses,  bawdy-bouses, 
or  disorderly  houses,  are  facilitated  by  the  statute  25  Geo.  2,  c.  36,  by  the 
eighth  section  of  which  it  is  enacted,  that  any  person  who  shall  appear, 
act,  or  behave  as  the  master  or  mistress,  or  as  the  person  having  the  care, 
government,  or  management  of  any  bawdy-house,  gaming-house,  or  other 
disorderly  house,  shall  be  deemed  and  taken  to  be  the  keeper  thereof,  and 
shall  be  liable  to  be  prosecuted  and  punished  as  such,  notwithstanding  he 
or  she  shall  Hiot  in  fact  be  the  real  owner  or  keeper  thereof.  By  section  9, 
inhabitants  of  the  parish  or  place,  though  bound  by  recognizance,  may 
give  evidence  upon  the  prosecution.  By  section  10,  no  indictment  shall 
be  removed  by  certiorari.  This  clause  does  not  prevent  the  crown  from 
removing  the  indictment.     Davies's  case,  5  T.  R.  626. 

After  an  indictment  has  been  preferred  by  a  private  prosecutor,  the 
court  will  allow  any  other  person  to  go  on  Mrith  it  even  against  the  consent 
of  the  prosecutor.     Wood's  case,  3  B.  and  Ad.  657  (a). 

Proof  of  particular  nuisances^-iawdy- houses.]  The  keeping  of  a 
bawdy-house  is  a  common  nuisance,  both  on  the  ground  of  its  corrupting 
public  morals,  and  of  its  endangering  the  public  peace,  by  drawing  to- 
gether dissolute  persons  (1).  Hawk.  P.  C.  b.  1,  c.  74,  s.  1 ;  5  Bac.  Ab. 
Nuisances,  (A)  ;  1  Russell,  299.  A  feme  covert  is  punishable  for  this 
offence  as  much  as  if  she  were  sole.  Ibid.  Williams's  case,  1  Salk.  383. 
Apd  a  lodger,  who  keeps  only  a  single  room  for  the  use  of  a  bawdry,  is 
indictable  for  keeping  a  bawdy-house  ;  see  Pierson's  case,  2  Lord  Raym. 
1 197  ;  but  the  bare  solicitation  of  chastity  is  not  indictable.  Hawk.  P.  C. 
b.  1,  c.  74,  s.  I  (2). 

Though  the  charge  in  the  indictment  is  general,  yet  evidence  may  be 
given  of  particular  facts,  and  of  the  particular  time  of  these  facts,  see 
Clarke  v.  Periam,  2  Atk.  339,  it  being,  in  fJEict,  a  cumulative  offence,  vide 
ante,  p.  82.  It  is  not  necessary  to  prove  who  frequents  the  house,  which 
in  many  cases  it  might  be  impossible  to  do,  but  if  unknown  persons  are 
proved  to  have  been  there,  conducting  themselves  in  a  disorderly  manner, 
it  will  maintain  the  indictment.  J' Anson  v.  Stuart,  1  T.  R.  754 ;  1  Rus- 
sell, 302. 

When  the  house  is  described  as  being  situated  in  a  particular  parish, 
this  being  matter  of  description,  must  be  proved  as  laid. 

The  proceedings  in  prosecutions  against  bawdy-houses  are  facilitated 
by  the  statute  25  Geo.  2,  c.  36,  supra. 

Proof  of  particular  nuisances — play 'houses,  fyc]  Play-houses  hav- 
ing been  originally  instituted  for  the  laudable  design  of  recommending 
virtue  to  the  imitation  of  the  people,  and  exposing  vice  and  folly,  are  not 
nuisances  in  their  own  nature,  but  may  become  so  by  drawing  •to-  [  *745  ] 
gether  numbers  of  people,  to  the  inconvenience  of  the  neighborhood  (3). 
Hawk.  P.  C.  b.  1,  c.  75,  s.  7,  see  2  B.  and  Ad.  189  (6). 

(1)  Darlinff  v.  Hnbbell,  9  Conn.  350.  Letting  a  house  to  a  woman  of  ill  fame,  knowing 
her  to  be  sucn^is  an  indictable  offence  at  common  law.  Commonwealth  v.  Harrington,  3 
Pick.  26.     See  Brooks  v.  The  State,  2  Yerger,  482. 

(2)  Contra,  State  v.  Avery,  7  Conn.  267. 

(3)  People  V.  Baldwin,  1  Wheeler's  C.  Cj281. 

(a)  £ng.  Com.  L.  Rep.  zxiii.  154.    {b)  Id.  xxm.  55. 
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By  the  35  Geo.  2,  g.  36,  any  house,  room,  garden,  -or  other  place  kept 
for  public  dancing,,  music,  or  other  public  entertainment  of  the  like  kind, 
in  the  cities  of  London  or  Westminster,  or  within  twenty  miles  thereof, 
without  a  license  from  the  magistrates,  shall  be  deemed  a  diborderiy  house, 
and  the  keeper  is  subjected  to  the  penalty  of  £100,  and  is  otherwise 
punishable  as  the  law  directs,  in  cases  of  disorderly  houses. 

A  room  used  for  public  music  or  dancing  is  within  the  statute,  althcHigh 
it  is  not  exclusively  usjed  for  those  purposes,  and  although  no  money  be 
taken  for  admission  ;  but  the  mere  accidental  or  occasional  use  of  a  room 
for  either  or  both  of  those  purposes,  will  not  be  within  the  act.  Per  Lord 
Lyndhurst^C.  B.  Gregory  «.  Tuffs,  6  C.  and  P.  271(a).  See  also 
Gregoiy  r.  Tavernor,  Ibid.  280  (6). 

.  Proof  qf  particular  nuisance9— gunpowder y  fyc>]  Things  Kkely  to 
be  productive  of  injury  to  the  persons  of  those  residing  in  the  .  neighbor- 
hood)  are  nuisances,  as  the  erecting  of  gunpowder  mills,  or  the  keepinga 
gunpowder  magazine  near  a  towq  (1).  Williams's  case,  4*  Bum's  Justiire, 
758:  Taylor's  case,  2  Str.  1167  ;  and  see  12  Geo.  3,  c.  61..  So  by.  the 
10  Wm.  3,  c.  7,  the  makings  selling,  or  exposing  to  sale  any  fireworks,  or 
throwing  or  firing  them  into  any  public  street,  or  highway  is  dedared  to 
be  a  common  nuisance. 

Proof  of  particular  nuisances^-'^dangerouf  animals.]  Suffering  fierce 
and  dangerous  animals,  as  a  fierce  bull-dog,  which  is  used  to  bite  people, 
to  go  at  laige,  is  an  indictable  offence.  4  Burn's  Justice,  578.  But  where 
the  animal  is  not  of  such  a  description  as  in  general,  from  its  ferocity,  to 
endanger  the  persons  of  those  it  meets,  in  order  to  maintain  an  indict- 
ment, it  must  be  shown  that  the  owner  was  aware  of  the  ferocity  of  that 
particular  animal.     2  Ld.  Raym.  1582. 

Proof  of  particular  nuisances — <:ontagion  and  unwholesome  pnh 
visions.}  It  is  an  indictable  offence  to  expose  a  person  haying  a  conta- 
gious disease,  as  the  small-pox,  in  public.  Vantandillo's  case,  4  M.  and 
S.  73 ;  Burnett's  case.  Id.  272.  So  it  is  a  nuisance  for  a  commoQ  dealer 
in  provisions  to  sell  unwholesome  food,  or  to  mix*  noxious  ingredients  in 
the  provisions  which  he  sells.     Dixon's  case,  3  M.  and  S.  11. 

Proof  of  particular  nuisances — eaves  dropping^  -common  scold.] 
Eaves-droppers,  or  such  as  listen  under  walls  or  windows,  or  the  eaves  of 
houses,  to  hear  discourses,  and  thereupon  frame  slanderous  and  mis- 
chievous tales,  are  common  nuisances,  and  indictable,  and  may  be  punished 
by  fine,  and  finding  sureties  for  their  good  behavior  (2).  4  Bl.  Com. 
167  ;  Burn's  Justice,  Eaves  Droppers ;   I  Russell,  302. 

So  a  common  scold  is  indictable  as  a  common  nuisance,  and  upon  - 
[  *746  ]  ^conviction  may  be  fined  or  imprisoned,  or  put  into  the  ducking- 
stool  (3).     Hawk.  P.  C.  b.  i,  c.  75,  s.  14  ;  4  Bl.  Com.   168.     The  par- 

(1)  People  V.  Sands,  1  Johns.  78.     Case  of  Hamilton  and  al.,  2  Rogers'  Rec.  46. 

(2)  State  V.  Williams,  2  Tenn.  Rep.  106. 

(3)  Case  of  Oreenwault  and  al.,  4  Rogers'  174.  Field's  case,  6  Id.  90.  Jameiv.  The 
Commonwealth,  12  S.  &  R.  220.  But  the  punishment  by  the  ducking-stool  cannot  be  in- 
flicted in  Pennsylvania.    Ibid. 

(a)  £ng.  Com.  L.  Rep.  zxy.  393..    (b)  Id.  397- 
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ticulars  need  not  be  Bet  forth  in  the  indictment.  Hawk.  P.  C.  b.  2,  c.  25, 
a.  59;  nor  is  it  necessary  to  prove  the  particular  expressions  used,  it. is 
sufficient  tagive  ih  evidence  generally  that  the  defendant  is  always  scold- 
ing.    Per  Butler,  J.     J'Anson  v.  Stuart,  1  T.  R.  754. 

Proof  of  the  liability  of  the  defendant.]  A  noan  may  be  guilty  of  a 
nuisance  by  the  act  of  his  agent  or  servant.  Thus  it  has  been  ruled  that 
the  directors  of  a  gas  company  are  liable  for  an  act  done  by  their  superin- 
tendant  and  engineer,  under  a  general  authority  to  manage  their  works, 
though  they  are  personally  ignorant  of  the  particular  plan  adopted,  and 
though  such  plan  be  a  departure  from  the  original  and  understood  method, 
which  the  directors  had  no  reason  to  suppose  discontinued.  Medley's 
case,  6  C.  and  P.  292  (a) ;  see  this  case,  ante,  p.  742. 

The  indictment  charged  the  defendant  with  keeping  certain  enclosed 
lands  near  the  king's  highway,  for  the  purpose  of  persons  frequenting  .the 
same  to  practise  rifle  8h(H>ting,  and  to  shoot  at  pigeons  with  fire-arms ;  and 
that  he^  unlawfully  and  injuriously  caused  divers  persons  to  rneet  there  for 
that  purpose,  and  suffered  and  caused  a  great  number  of  idle  and  disor- 
derly persons  armed  with  fire-arms,  to  meet  in  the  highways,  &c.,  near 
the  said  enclosed  grounds,  discharging  fire-arms,  making  a  great  noise, 
d:.c.,  by  which  the  king's  subjects  were  disturbed  and  put  in  peril.  At 
the  trial  it  was  proved  that  the  defendant  had  converted  his  premises, 
which  were  situate  at  Bayswater,  in  the  county  of  Middlesex,  near  a  pub- 
lic highway  there,  into  a  shooting-gcound,  where  persons  came  to  shoot 
with  rifles  at  a  target,  and  also  at  pigeons ;  and  that  as  the  pigepns  which 
were  fired  at  frequently  escaped,  persons  collected  outside  of  the  ground, 
and  in  the  neighboring  fields  to  shoot  at  them  as  they  strayed,  causing  a 
great  noise  and  disturbance,  and  doing  mischief  by  the  shot.  It  was 
held,  that  the  evidence  supported  the  allegation  that  the  defendant  caused 
such  persons  to  assemble,  discharging  fire-arms,  &c.,  inasmuch  as  their  so 
doing  was  a  probable  consequence  of  his  keeping  ground  for  shooting 
pigeons  in  such  a  place.     Moore's  case,  3  B.  and  Ad.  184  (6). 

If  the  owner  of  land  erect  a  building  which  is  a  nuisance,  or  of  which 
the  occupation  is  likely  to  produce  a  nuisance,  and  let  the  land,  he  is  lia- 
ble to  an  indictment  for  such  nuisance  being  continued  or  created  during 
the  term.  So' he  is,  if  he  let  a  building  which  requires  particular  care  to 
prevent  the  occupation  from  being  a  nuisance,  and  the  nuisance  occur  for 
want  of  such  care  on  the  part  of  the  tenant. 

If  a  party  buy  the  reversion  during  a  tenancy,  and  the  tenant  after- 
wards, during  his  term,  erect  a  nuisance,  the  reversioner  is  not  liable  for 
it;  but  if  such  reversioner  re-let,  or  having  an  opportunity  to  determine 
the  tenancy,  omit  to  do  so,  allowing  the  nuisance  to. continue,  he  is  liable 
for  such  continuance.  Per  Littledale,  J.  *And  such  purchaser  [  *747  ] 
is  liable  to  be  indicted  for  the  continuing  of  the  nuisance,  if  the  original 
reversioner  would  have  been  liable,  though  the  purchaser  has  had  no  op- 
portunity of  putting  an  end  to  the  tenant's  interest,  or  abating  the  nui- 
sance.    Pedley's  case,  1  Ad.  and  E.  822  (c). 

Punishment  and  abatement  of  the  nuisance.]  The  punishment  im- 
posed by  the  law  on  a  person  convicted  of  a  nuisance  is  fine  and  impris- 

(a)  Eng.  Com.  L.  Rep.  xjfv.  401. '  (b)  Id.  xxiii.  52.    (r)  Id.  xxviii.  280. 
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onment ;  but  as  the  removal  of  the  nuisance  is  of  course  the  object  of 
the  indictment,  the  court  will  adapt  the  judgment  to  the  circumstances  of 
the  case.  If  the  nuisance,  therefore,  is  alleged  in  the  indictment  to  be 
still  continuing,  the  judgment  of  the  court  may  be,  that  the  defendant 
shall  remove  it  at  his  own  cost.  I  Hawk.  c.  75,  s.  14.  But  where  the 
existence  of  the  nuisance  is  not  averred  in  the  indictment,  then  the  judg- 
ment of  abatement  would  n6i  be  proper ;  for  it  would  be  absurc^  to  give 
judgment  to  abate  a  thing  which  does  not  appear  to  exist.  Stead's  case, 
8  T.  R.  142 ;  and  see  R.  v.  Justices  of  Yorkshire,  7  T.  R.  468.  And 
where  the  court  are  satisfied  that  the  nuisance  is  effectually  removed  be- 
fore judgment  is  prayed  upon  the  indictment,  they  will  in  that  case  also 
refuse  to  give  judgment  to  abate  it..  Incledon's  case,  13  East,  127. 
When  judgment  of  abatement  is  given,  it  is  only  to  remove  or  pull  down 
so  much  of  the  thing  that  actually  causes  the  nuisance ;  as,  if  a  house 
be  built  too  high,  the  judgment  is  to  pull  down  only  so  much  of  it  as  is 
too  high.  And  the  like  where  the  defendant  is  convicted  of  a  nuisance 
in  carrying  on  an  offensive  trade,  in  vifhich  case  the  judgment  is  not  to 
pull  down  the  building  where  the  trade  is  carried  on,  but  only  to  prevent 
the  defendant  from  using  it  again  for  the  purpose  of  the  offensive  trade, 
Pappineau's  case,  1  Str.  686 ;  see  9  Co.  53  ;  Co.  Ent.  92,  b. 

Where  a  defendant  had .  entered  into  a  recognizance  to  appear  at  the 
assizes,  and  plead  to  aii  indictment  for  a  nuisance,  and  at  the  time  of 
the  assizes  he  was  on  the  continent  in  ill  health  ;  the  nuisance  having 
been  abated,  and  the  prosecutor  being  willing  to  consent  to  an  acquittal ; 
Patiesony  J.,  after  conferring  with  Erskiney  J.,  under  these  circumstances, 
allowed  a  verdict  of  not  guilty  to  be  taken.  Macmichael's  case,  8  C.  and 
P.  755  (a)- 

See  further,  titles  Bridges,  Highways. 
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.  iSfatuies.]    The  ofTence  of  taking  or  administering  unlawful  oaths  is 
provided  against  by  the  37  Geo.  3,  c.  123,  and  52  Geo.  3^  c.  104. 

By  the  former  of  these  statutes  (sec  1,)  it  is  enacted, ''  that  any  per- 
son or  persons  who  shall  in  any  manner  or  form  whatsoever,  administer, 
or  cause  to  be  administered,  or  be  aiding  or  assisting  at,  or  present  at,  and 
consenting  to  the  administering  or  taking  of  any  oath  or  engagement,  pur- 
porting or  intended  to  bind  the  person  taking  the  same,  to  engage  in  any 
mutinous  or  seditious  purpose,  or  to  disturb  the  public  peacCi  or  to  be  of 

(a)  Eng.  Com.  L.  Rep.  zzziv.  G31. 
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any  association,  society,  or  confederacy,  formed  for  any  such  purpose ;  or 
to  obey  the  order  or  commands  of  any  committee  or  body  of  men  not 
lawfully  constituted,  or  of  any  leader  or  commander,  or  other  person  not 
having  authority  by  law  for  that  purpose ;  or  not  to  inform  or  give  evidence 
against  any  associated  confederate  or  other  person ;  or  not  to  reveal  or 
discover  any  unlawful  combination  or  confedracy  ;  or  not  to  reveal  or  dis- 
cover any  illegal  act  done,  or  to  be  done ;  or  not  to  reveal  or  discover 
any  illegal  oath  or  engagement,  which  may  have  been  administered  or 
tendered  to,  or  taken  by  such  person  or  persons,  or  to  or  by  any  other 
person  or  persons,  or  the  import  of  any  such  oath  or  engagement,  shall^ 
on  conviction,  be  adjudged  guilty  of  felony,  and  be  transported  for  any 
term  not  exceeding  seven  years,  and  every  person  who  shall  take  such  oath 
or  engagement,  not  being  compelled  thereto,''  is  subject  to  the  same  pun- 
ishment    See  Mark's  case,  3  East,  157. 

By  the  52  Geo.  3,  c.  104,  s.  1,  '^  every  person  who  shall  in  any  man- 
ner or  form  whatsoever  administer,  or  cause  to  be  administered,  or  be 
aiding  or  assisting  at  the  administering  of  any  oath  or  engagement, 
^purporting  or  intending  to  bind  the  person  taking  the  same  to  [  *749  ] 
commit  any  treason,  or  murder,  or  any  felony  punishable  by  law  with 
death,  shall,  on  conviction,  be  adjudged  guilty  of  felony,  [and  suffer  death 
as  a  felon,  without  benefit  of  clergy,]  and  every  person  who  shall  take 
any  such  oath  or  engagement,  not  being  compelled  thereto,  shall,  on  con- 
viction, be  adjudged  guilty  of  felony,  and  be  transported  for  life,  or  for 
such  term  of  years  as  the  court  shall  adjudge." 

Now  by  the  7  Wra.  4  and  1  Vict.  c.  91,  after  reciting  so  muqh  of  the 
above  section  as  relates  to  the  administering  of  the  oaths  therein  mention- 
ed, and  also  the  third  section  of  the  same  act,  see  post,  p.  750,  it  is 
enacted,  "  that  if  any  person  shall,  after  the  commencement  of  this  act, 
be  convicted  of  any  of  the  offences  hereinbefore  mentioned,  such  person 
shall  not  suffer  death,  or  have  sentence  of  death  awarded  against  him  or 
her  for  the  same,  but  shall  be  liable,  at  the  discretion  of  the  court,  to  be 
transported  beyond  the  seas  for  the  term  of  the  natural  life  of  such  per- 
son, or  for  any  term  not  less  than  fifteen  years,  or  to  be  imprisoned  for 
any.  term  not  exceeding  three  years." 

By  s.  2,  in  cases  of  imprisonment,  the  court  may  award  hard  labor  and 
solitary  confinement     See  a  similar  clause,  ante,  p.  333. 

The  statutes  are  not  confined  to  oaths  administered  with  a  seditious  or 
mutinous  intent  Ball's  case,  6  C.  and  P.  563  (a)  ;  Brodribb's  case.  Id. 
571  (6).  And  it  is  sufiicient  to  aver  that  the  oath  was  administered, 
not  to  give  evidence  against  a  person  belonging  to  an  association  of  per* 
sons  associated  to  do  "  a  certain  ill^;al  act"    Brodribb's  case,  ubi  sup. 

Proof  of  the  oath.]  With  regard  to  what  is  to  be  considered  an 'oath 
within  these  statutes,  it  is  enacted  by  the  37  Geo.  3,  e.  1 23^  s.  5^  that 
any  engagement  or  obligation  whatsoever  in  the  nature  of  an  oath,  and 
by  52  Geo.  3,  c.  104,  s.  6,  that  any  engagement  or  obligation  whatsoever 
in  the  nature  of  an  oath,  purporting  or  intending  to  bind  tl^e  person  tak- 
ing the  siMne  to  commit  any  treason  or  murder,  or  any  felony  punishable 
by  law  with  death,  shall  be  deemed  an  oath  wi}hin  the  intent  and  mean- 
ing of  those  statutes,  in  whatever  form  or  manner  the  same  shall  be  ad- 

(a)  £ng.  Com.  L.  Rep.  xzv.  545.    (6)  Id.  549. 
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ministerec]  or  taken,  and  whether  the  same  shall  be  actually  administered  by 
any  person  or  persons  to  any  other  person  of  persons,  or  taken  by  any 
person  or  persons,  without  any  administration  thereof  by  any  other  person 
or  persons. 

It  is  not  necessary  in  the  indictn^ent  to  set  forth  the  words  of  the  oath 
or  engagenient,  the  purport  or  some  material  part  thereof  is  sufficient* 
37  Geo.  3,  c.  123,  s.  4  ;  52  Geo.  3,  c.  104,  s.  5;  Moore's  case,  6  f^st, 
419,  (n.)  Parol  evidence  may  be  given  of  the  oath,  though  the  party 
administering  it  appeared  to  read  it  from  a  paper,  to  produce  which  no 
notice  has  been  given.  Moor's  case,  ubi  sup.  ante,  p.  10.  And  where 
the  terms  of  the  oath  are  ambiguous,  evidence  of  the  declarations  of.  the 
party  administering  it,  made  at  the  time,  is  admissible,  to  show  the.  mean- 
ing of  those  terms.     Id. 

f.*750  ]  *If  the  book  on  which' the  oath  was  administered,  was  not  the 
Testament,  it  is  immaterial,  if  the  party  taking  the  oath  believes  himself 
to  be  under  a  binding  engagement.  Brodribb's  case,  6  C>  and  P.  571  (a) ; 
Loveless'  case,  1  Moo.  and  Rob.  349 ;  6  C.  and  P.  596  (6). 

Where  the  prisoners  were  indicted  under  the  37  Geo.  3,  WtUiams^  B.^ 
said,  that  with  regard  to-  the  oath  contemplated  by  the  act  of  parliament, 
it  was  not  required  to  be  of  a  formal  nature,  but  that  it  was  sufficient  if 
it  was  intended  to  operate  as  an  oath,  and  was  so  understood  by 'the  party 
taking  it.  The  precise  form  of  the  oath  was  not  material,  and  the  act 
provided  against  any  evasions  of  its  intentions  by  declaring,  (sec.  5,)  -that 
any  engagement  or  obligation  whatever,  in  the  nature  of  an  oath,  should 
be  deemed  an  oath  within  the:intent  and  meaning  of  the  act,  in  whatever 
form  or  ifnanner  the  same  should  be  administered  or  taken.  Loveless' 
case,  1  Moo.  and  Rob.  349  ;  6  C.  and  P.  596, 

Proof  of  aiding  and  assisting.]  Who  shall  be  deemed  persons  aid- 
ing and  assisting  in  the  administration  of  unlawful  oaths,  is  declared  by 
the  third  section  of  the  37  Geo.  3,  c.  123,  which  enacts  that  persons  aid- 
ing or  assisting  in,  or  present  and  consenting  to  th^  administering  or 
taking  of  any  oath  or  engagement  before  mentioned  in  that  act,  and  per- 
sons causing  any  such  oath  or  engagement  to  be  administered  or  taken, 
though  not  present  at  the  administering  or  taking  thereof,  shall  be  deem- 
ed principal  offenders,  and  tried  as  such,  although  the  person  or  persons 
who  actually  administered  such  oath  or  engagement,  if  any  such  there  be, 
shall  not  have  been  tried  or  convicted.  The  statute  52  Geo.  3,  c.  104, 
contains  a  similar  provision,  (sec.  3)..    See  ante,  p.  749. 

Proof  for  jffisoner — disclosure  of  facts.]  In  order  to  escape  the 
penalties  of  these  statutes,  it  is  not  sufficient  for  the.  prisoner  merely  to  - 
prov^that  he  took  the  oath  or  engagement  by  compulsion,  but  in  order 
to  establish  ^  that  defence,  he  must  show  that  he  has  complied  with  the 
requisitions  or^ the  statutes,  by  the  earlier  of  which  .(sec.  2,)  it  is  enacted, 
that  compulsion  shall  not  justify  or  excuse  any  person  .taking  such  oath 
or  engagement,  unless  ^he  or  she  shall  within  four  days  after  the  taking 
thereof,  if  noi  prevented  by  actual  force  or  sickness,  and  then  within  four 
days  after  the  hindrance  produced  by  such  force  or  sickness  shall  cease, 
declare  the  same,  together   with  the   whole  of  what  he   or  she  knows 

(a)  'Eng,  Com.  L.  Rep.  zzr.  549.    (b)  Id.  557. 
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touching,  the.  same,  and  the -person  or  persons*  to  nvhpm  and  in  whos^ 
presence,,  and  when  And  where  such  oath  or  engagement  was  administered 
6r  taken,  by  information  on  oath  before  one  of  his  nnajesty's  justices  of 
the.  peace^  or  one  of  his  majesty's  principal  secretaries  of  state,  or  his 
majesty's  privy  council,  or  in  case  the  penson  taking  such.  oath,  or  engage- 
ment shall  be  in  actual  service  in  his  majesty's  forces  by  sea  or  land,  then 
by  such  information  on  oath  as  aforesaid,  or  by  information  to  his  com- 
manding officer.  The  52  Geo.  3,  c.  104^  contains  a  similar  provision, 
(sec.  2,)  fourteen  days^  being  substituted  for  four  days; 

'       •  •  •  ,  •  •  •  • 

*'V€nue.]  Offences  under  these  statutes  committed  on  the  [*751] 
high  seasj  or  out  of  the  realm,  or  in  England,  shall  be  tried  before  any 
court  of  oyer  and  terminer  or  gaol  delivery  for  any  county  to  England  in 
the  same  manner  and  form,  as  if  the  offence  had  been  therein  committed. 

Unlawful  combinations.]  .  As  connected  with  this  head  t>f  offence,  the 
following  statutes  relative  to  unlawful  combinations  are  shortly  referred  to. 

By  the  39^  Geo.  3,  c.  79,  s.  2,  all  societies,  the  members  whjsreof  are 
required  to  take  unlawful  oaths,  or  engagements  within  the  intent  of  the 
37  Geo.  3,  c.  123,  or  any  oath  not  required  or  authorized  by  law,  are  de- 
clared unlawful  combinations. 

By  s.  d,  offenders  may  be  summarily  convicted,  or  may  be  proceeded 
against  by  indictment,  and  in  the  latter  case  are  liable  to  transportation  for 
seven  years,  or  imprisoned  for. two  years. 

By  the  57  Geo.  3,  c.  19,  s.  25,  all  societies,  the  members  whereof  shall 
be  required  to  take  any  oath  or  any  engagement  which  shall  be  unlawful 
within  the  37  Geo.  3,  c.  123,  or  the  52  Geo.  3^  c«  104,  or  to  take  any 
oath  not  required,  or  authorized  by  law,  &c.,  are  to  be  deemed  guilty  of 
unlawful  combinations  within  the  39  Geo.  3,  c.  79. 

In  Dixon's  case,  6  C.  and  P.  601  (a),  Bosfxnquety  J.,  held  that  every 
person  engaging  in  an  association,  the  nfiembers  of  which  in  consequence 
of  being  so,  take  any  oath  not  required  by  law,  is  guilty  of  an  offence 
within  the  57  Geo.  3,  c.  19,  s.  25. 
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Proof  of  malfeasance — ^iUe^  acts  in  gen- 
eral   -  752 

Proof  of  nonfeasance      -        -        -        -  752 


Proof  of  extortion  -        -        -.       -        -  763 
Proof  on  prosecatioDs  for  refusing  to  ex- 
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Under  this  head  will  be  considered  the  evidence  requisite  in  prosecu- 
tions against  officers, — 1,  for  malfeasance  ;  .2,  for  nonfeasance  :  3,  for  ex- 
tortion ;  and,  4,  for  refusing  to  execute  an  office. 

■•        '  >■■■         ■  ■  ,  ■■      — ■■  ,  ,1,  ^ 

(a)  Eng.  Com.^L.  Rep.  xxv.  567. 
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*Proof  of  malfeasance — illegal  acts  in  general.]  It  is  a  gene* 
ral  rule  that  a  public  officer  is  indictable  for  misbehavior  in  his  office. 
Anon.  6  Mod.  96.  And  where  the  act  done  is  clearly  illegal^  it  is  not 
necessary,  in  order  to  support  an  indictment,  to  show  that  it  was  done 
with  corrupt  motives.  Thus,  where  a  licence  having  been  refused  by  cer- 
tain magistrates,  another  set  of  magistrates,  having  concurrent  jurisdiction, 
appointed  a  subsequent  day  for  a  meeting,  and  granted  the  licence  which 
had  been  refused  before,  it  was  held  that  this  was  an  illegal  act,  and  pun- 
ishable by  indictment,  without  the  addition  of  corrupt  motives.  Sains- 
bury's  case,  4  T.  R.  451.  Still  more  is  such  an  offence  punishable  when 
it  proceeds  from  malicious  or  corrupt  motives.  Williams's  case^  3  Burr. 
1317  ;  Holland's  case,  1  T.  R.  692. 

A  gaoler  is  punishable  for  barbarously  misusing  the  prisoners,  Hawk. 
P.  C.  b.  1,  c.  66y  s.  2.  So  overseers  of  the  poor  for  misusing  paupers,  as 
by  lodging  them  in  unwholesome  apartments,  Wethcril's  case,  Cald.  432  ; 
or  by  exacting  labor  from  such  as  are  unfit  to  work,  Winship's  case,  Cald. 
76.  I  But  it  is  no  part  of  their  duty  to  cause  paupers  to  be  vaccinated.  3 
Ad.  and  E.  552  (a). 

Public  officers  are  also  indictable  for  frauds  committed  by  them  in  the 
course  of  their  employment.  As  where  an  overseer  receives  from  the  fa- 
ther of  a  bastard  a  sum  of  money  as  a  compensation  with  the  parish,  and 
neglects  to  give  credit  for  this  sum  in  account,  he  is  punishable,  tliough 
the  contract  is  illegal.  Martin's  case,  2  Campb.  268.  See  also  Bem- 
bridges's  case,  cited  6  East,  136. 

Where  an  officer  neglects  a  duty  incumbent  on  him,  either  by  common 
law  or  statute,  he  is  for  his  fault  indictable.  Per  Cur.  Wyat's  case,  1 
Salk.  380. 

Upon  an  indictment  Against  a  public  officer  for  neglect  of  duty,  it  is 
sufficient  to  state  that  he  was  such  officer,  without  stating  his  appointment; 
neither  is  it  necessary  to  aver  that  the  defendant  had  notice  of  all  the  facts 
alleged  in  the  indictment,  if  it  was  his  official  duty  to  have  known  them. 
So  where  a  defendant  is  charged  with  disobedience  of  certain  orders  com- 
municated to  him,  it  need  not  be  alleged  that  such  orders  still  continue  in 
force,  as  they  will  be  assumed  to  continue  in  force  until  they  are  revoked. 
And  an  indictment  for  neglect  of  duty  under  a  particular  statute  need  not 
state  that  the  neglect  was  corrupt,  if  the  statute  makes  a  wilful  neglect  a 
misdemeanor.     HoIIond's  case,  5  T.  R.  607. 

Every  malfeasance  or  culpable  nonfeasance  of  an  officer  of  justice,  with 
relation  to  his  office,  is  a  misdemeanor,  and  punishable  with  fine  or  im- 
prisonment, or  both. 

Proof  of  nonfeasance.]  Upon  a  prosecution  for  not  performing  the 
duties  of  an  office,  the  prosecutor  must  prove,  1,  that  the  defendant  holds 
the  office ;  2,  that  it  was  his  duty,  and  within  his  power  to  perform  the 
particular  act ;  and  3,  that  he  neglected  so  to  do. 

Where  an  officer  is  bound  by  virtue  of  his  office,  to  perform  an  act,  the 
[  ^53  ]  neglect  to  perform  that  act  is  an  indictable  offence.  Thus  a  """cor- 
oner,  2Chitt.  C.  L.  255;  1  Russell,  141  ;  a  constable,  Wyat's  case,  1 
Salk.  380 ;  a  sheriff,  Antrobus's  case,  6  C.  and  P.  784  (6),  and  an  over- 
seer of  the  poor,  Tawney's  case,  1  Bott.  333 ;  are  indictable  for  not  per- 

(a)  Kng.  Com.  L.  Rep.  zzx.  151.      (b)  Id.  xxv.  651. 
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forming  their  several  duties.  The  majority  of  the  judges  were  of  opin- 
ion, that  an  overseer  cannot  be  indicted  for  not  relieving  a  pauper,  unless 
there  has  been  an  order  of  justices  for  such  relief,  or  unless  in  a  case  of  im- 
mediate and  urgent  necessity.  Meredith's  case,  Russ.  and  Ry.  46  (a). 
But  where  the  indictment  stated  that  the  defendant  (an  overseer)  had 
under  his  care  a  poor  woman  belonging  to  his  township,  but  neglected  to 
provide  for  her  necessary  meat,  &c.  whereby  she  was  reduced  to  a  state 
of  extreme  weakness -and  afterwards,  through  want,  &c.  died,  the  defen- 
dant was  convicted,  and  sentenced  to  a  year's  imprisonment.  Booth^s 
case.  Ibid.  47  (n.)  (6).  And  in  a  case  where  an  overseer  was  indicted  for 
neglecting,  when  required,  to  supply  medical'assistance  to  a  pauper  labor- 
ing under  dangerous  illness,  it  was  held  that  the  offence  was  sufficiekitjy 
charged  and  proved,  though  the  pauper  was  not  in  the  parish  workhouse, 
nor  had  previously  to  his  illness  received  or  stood  in  need  of  parish  relief. 
Warren's  case,  coram  Holroydy  Ibid.  p.  48  (c). 

By  the  11  Geo.  1,  c.  4,  the  chief  officers  of  corporations,  absenting 
themselves  on  the  charter  day  for  the  election  of  officers,  shall  be  impris- 
oned for  six  months.  Such  offence,  however,  is  not  indictaUe  within  the 
statute  unless  their  presence  is  necessary,  to  constitute  a  legal  corporate 
assembly.     Corry's  case,  5  East,  372. 

Proof  of  extortion^l  One  of  the  most  serious  offences  committed  by 
persons  in  office  is  that  of  extortion,  which  is  defined  to  be  the  taking  of 
money  by  an  officer  by  color  of  his  office,  either  where  none  at  all  is  due, 
or  not  so  much  is  due,  or  where  it  is  not  yet  due.  Hawk.  P.  C.  b.  1,  c. 
68,  s.  1.  So  the  refusal  by  a  public  officer  to  perform  the  duties  of  hid 
office,  until  his  fees  have  been  paid,  is  extortion.  3  Inst.  149 ;  Hescott's 
case,  1  Salk.  330 ;  Hutt.  53.  So  it  is  extortion  for  a  miller  or  a  ferry- 
man to  take  more  toll  than  is  due  by  custom.  Burdett's  case,  ir^fra.  So 
when  the  farmer  of  a  market  erected  such  a  number  of  stalls  that  the 
market  people  had  not  space  to  sell  .their  wares,  it  was  held  that  the  tak- 
ing money  from  them  for  the  use  of  the  stalls  was  extortion.  Burdett's 
case,  1  Ld.  Raym<  149. 

The  prosecutor  must  be  prepared  to  prove,  first,  that- the  defendant  fills 
the  office  in  question.  For  this  purpose  it  will  be  sufficient  to  show,  that 
he  has  acted  as  such  officer ;  and  secondly,  the  fact  of  the  extortion* 
This  must  be  done  by  showing  what  are  the  usual  fees  of  the  office,  and 
proving  the  extortion  of  more.  Several  persons  may  be  indicted  jointly, 
if  all  are  concerned  ;  for  in  this  offence  there  are  no  accessaries,  but  all 
are  principals.  •  Atkinson's  case,  2  Lord  R.  1248;  1  Salk.  382 ;  Log- 
gen^s  case,  1  Str.  75. 

The  indictment  must  state  the  sum  which  the  defendant  received,  but 
the  exact  sum  need  not  be  proved,  as  where  he  is  indicted  for  extorting 
twenty  shillings,  it  is  sufficient  to  prove  that  he  extorted  *one  [  *754  J 
shilling.  Burdett's  case,  1  Ld.  Raym.  149 ;  Gillham's  case,  6  T.  R.  267 ; 
Higgins's  case,  4   C.  and  P.  247  (d). 

The  offence  of  extortion  is  punishable  as  a  misdemeanor  at  common 
law,  by  fine  and  imprisonment,  and  by  removal  from  office.  Hawk.  P. 
C.  b.  1,  c  68,  s.  5.  Penalties  are  likewise  added  by  the  statute  of  WesUn* 
1,  c.  26. 

la)  1  Eng.  C.  C.  46.    (&)  Id.  47.    (c)  Id.  4)i.    (d)  Eng.'Com.  L.  R«p.  xiz.  366. 
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It  is  also  an  indictable  offence  to  persuade  another  to  extort*  money 
from  a  person,  whereby  money  actually  was  extorted  from  him.  Tracy's 
case,  3  Salk.  192(1). 

Proof  on  proseaUiona  for  refusing  to  execute  an  office.^  A  refusal 
to  execute  an  office  to  which  a  party  is  duly  chosen,  is  an  indictable  of- 
fence, as  that  of  constable ;  Lone's  case,  2  Str.  920 ;  Genge's  case^ 
Cowp.  13 ;  or  overseer.     Jones's  case,  2  Str.  1145 ;  7  Mod.  410. 

The  prosecutor  must  prove  the  election  or  appointment  of  the  defend- 
ant, his  liability  to  serve,  notice  to  him  of  his  appointment,  and  his  refu- 
sal. It  must  appear  that  the  persons  appointing  him  had  power  so  to  do. 
Thus  on  an  indictment  for  not  serving  the  office  of  constable  on  the  ap- 
pointment of  a  corporation,  it  must  be  stated  and  proved  that  the  corpo- 
ration had  power  by  prescription  to  make  such  an  appointment,  for  they 
possess  no  such  power  of  common  right.  Bernard's  case,  2  Salk.  52 ; 
1  Ld.  Raym.  94.  The  notice  of  his  appointment  must  then  be  proved, 
HarpuPs  case,  5  Mod.  96,  and  his  refusal,  or  neglect  to  perform  the  da- 
ties  of  the  office,  from  which  a  refusal  may  be  presumed. 

For  the  defence,  it  may  be  shown  that  the  defendant  is  not  an  inhabi- 
tant resiant,  of  the  place  for  which  he  is  chosen.  Adlard's  case,  4  B.  and 
C.  772  (a)  ;  Donne  v.  Martyr,  8  B.  and  C.  62  (6) ;  and  see  the  other 
grounds  of  exception  enumerated  in  Archb.  Cr.  Pr.  630, 7th  ed. 

It  is  not  any  defence  that  the  defendant  resides  in  the  jurisdiction  of  a 
leet  within  the  hundred  or  place  for  which  he  is  elected.  Genge's  case, 
Cowp.  13  ;  or  that  no  constable  had  ever  before  been  appointed  for  the 
place.    2  Keb.  557. 

The  punishment  is  fine  or  imprisonment,  or  both.  See  Bower's  case^ 
1  B.  and  C.  587  (c). 

(1)  The  fees  most  be  wilfully  and  oomiptlr  demanded.  It  is  not  extortion  in  case  of  mis- 
take, or  for  eztia  trouble  in  conformity  with  usage.  Commonwealth  v.  Shed,  2  Mass.  227. 
There  must  be  the  receipt  of  money  or  some  other  tlun^  of  value.  Taking  a  promissory 
note  is  not  enough.  Commonwealth  v.  Corry,  2  Mass.  5Sl.  See  People  v.  mialey^  6  Cow. 
661. 

(a)  £ng.  Com.  L.  Rep.  z.  458.    (b)  Id.  zv.  154.    (c)  Id.  viu.  153. 
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At  common  law 755 

Proof  of  the  authority  to  adminuter  an 

oath         .        -        -        -  -  755 

Proof  of  the  occasion  of  administering  the 

oath 757 

Proof  of  the  taking  of  the  oath  -  -  759 
Proof  of  the  substance  of  the  oath  -  -  760 
Proof  of  the  materiality  of  the  matter 

sworn 764 

Proof  of  introductory  averments  -  -  766 
Proof  of  the  falsity  of  the  matter  sworn    769 


Proof  of  the  corrupt  intention  of  the  de- 
fendant     769 

Witnesses,  number  requisite  ...  769 

Competency  of  -  -  -  772 
Statutes  relating  to  perjury     -        .        -  773 

Punishment  ....  775 
Postponing  trials  for  peijury  ...  775 
Subornation  of  pediry  -        -        .        -  776 

Proofoftfa«  incitement-        -776 

Proof  of  the  taking  of  the  false . 
oath 77B 


The  proofs  required  to  support  an  indictment  for  perjury  at  common 
law  will  be  first  considered,  and  the  statutes  creating  the  offence  of  perjury 
in  Tarious  cases  will  be  subsequently  stated. 

■ 

Perjury  at  common  law.]  Perjury  at  common  law  is  defined  to  be 
a  wilful  false  oath  by  one  who,  being  lawfully  required  to  depose  the  truth 
in  any  proceeding  An  a  court  of  justice,  swears  absolutely  in  a  matter  of 
some  consequence  to  the  point  in  question,  whether  he  be  believed  or  not. 
Hawk.  P.  C.  b.  1,  c  69,  s.  1.  The  proceedings,  however,  are  not  con- 
fined to  courts  of  justice  (1).     Vide  post,  p.  758. 

The  taking  of  a  false  oath  required  by  statute  is  not  perjury,  unless  so 
declared  by  the  act,  but  is  a  misdemeanor ;  see  post,  p.  760. 

To  support  an  indictment  for  perjury,  the  prosecutor  must  prove,  1,  the 
authority  to  administer  an  oath  ;  2,  the  occasion  of  administering  it ; 
3,  the  taking  of  the  Gj^th ;  4,  the  substance  of  the  oath  ;  5,  the  materiality 
of  the  matter  sworn ;  6,  the  introductory  averments  ;  7,  the  falsity  of  the 
matter  sworn  ;  and,  8,  the  corrupt  intention  of  the  defendant.  2  Stark. 
Ev.  621,  2d  ed. 

Proof  of  the  atUhority  to  administer  an  oath.]  Where  the  oath  has 
been  administered  by  a  master  in  chancery,  surrogate  or  commissioner, 
having  a  general  authority  for  that  purpose,  it  is  not  ^necessary  [  *166  ] 
to  prove  his  appointment ;  it  being  sufficient  to  show  that  he  has  acted  in 
that  character.  See  the  cases  cited,  ante,  p.  7,  and  pi^l6.  But  as 
this  evidence  is  only  presumptive,  it  may  be  rebutted,  and  the  defendant 
may  show  that  there  was  no  appointment,  or  that  it  was  ill^al.  Thus 
after  proof  that  the  oath  had  been  made  before  a  person  who  acted  as  a 
surrogate,  the  defendant  showed  that  he  had  not  been  appointed  accord- 
ing to  the  canon,  and  was  Acquitted.  Verelst's  case,  3  Campb.  432. 
Where  the  party  administering  the  oath  derives  his  authority  from  a 
special  commission,  directed  to  him  for  that  purpose,  it  is  necessary  to 
prove  the  authority,  by  the  production  and  proof  of  the  commission  which 


(1)  The  definition  of  Hawkins  uses  the  words  ^<  in  a  course  of  justice,"  which  is  more 
accurate  than  the  phrase  in  the  text  *'  in  a  court  of  juslice." 
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creates  the  special  authority.  2  Stark.  Ev.  623,  2d  ed.  Thus  upon  an 
indictment  for.  perjury  against  a  bankrupt,  in  passing  his  last  examination. 
Lord  EUeribarough  ruled  that  it  was  necessary  to  give  strict  proof  of  the 
bankruptcy,  which  went  to  the  authority  of  the  commissioners  to  admin-* 
ister  an  oath,  for  unless  the  defendant  really  was  a  bankrupt,  the  ezami* 
nation  was  unauthorized.  Punshon's  case,  &  C^mpb.  96  ;  3  B.  and  C. 
354(a). 

Where  a  cause  was  referred  by  a  judge's  order,  and  it  was  directed 
that  the  witnesses  should  be  sworn  before  a  judge,  "  or  before  a  commis- 
sioner duly  authorized^^  and  a  witness  was  sworn  before  a  commissioner 
for  taking  affidavits  (empowered  by  stat.  29  Car.  2,  c.  5,)  it  was  held  that 
he  was  not  indictable  for  perjury,  the  commissioner  not  being  ^^  duly  au- 
thorized" by  the  statute  to  administer  an  oath  for  a  viva  voce  ezaminauon* 
Hanks's  case,  3  C.  &  P.  419  (6).  So  on  an  indictment  for  perjury,  be- 
fore a  justice,  in  swearing  that  J.  S.  had  sworn  twelve  oaths,  where  the 
charge  as  stated  did  not  import  that  the  oaths  were  sworn. in  the  county  in 
which  the  justice  acted,  Hyre^  J.,  arrested  the  judgment,  because,  as  the 
charge  did  not  so  import,  the  justice  had  no  power  to  administer  the  oath 
to  the  defendant.     Wood's  case,  2  Russell,  540. 

In  the  case  of  a  trial  taking  place  where  the  court  has  no  jurisdiction, 
as  where  one  of  several  co-plaintifis  dies,  and  his  death  is  not  su^ested 
on  the  roll,  pursuant  to  the  8  &  9  Wm.  3,  c.  11,  s.  6,  the  suit  is  iabated, 
and  for  evidence  given  at  the  trial  a  witness  cannot  be  indicted  for  perjury. 
Cohen's  case,  1  Stark.  N.  P.  C.  511  (c).  So  a  false  oath  taken  in  the 
court  of  requests,  in  a  matter  concerning  lands,  has.  on  the  same  ground 
been  held  not  to  be  indictable.  Baston  v.  Gouch,  3  Salk.  269.  But  a 
false  oath  taken  before  commissioners,  whose  commission  is  at  the  time  in 
strictness  determined  by  the  death  of  the  king,  is  perjury,  if  taken  before 
the  commissioners  had  notice  of  the  demise.  H^wk.  P.  C.  b.  1,  c.  69,  s« 
4;  2  Russell,  521. 

No  oath  taken  before  persons  acting  merely  in  a  private  capacity,  or 
before  those  who  take  upon  them  to  administer  oaths  of  a  public  nature 
without  1^^  authority ;  or  before  those  who  are  authorized  to  administer 
aome  oaths,  but  not  that  which  happens  to  be  taken  before  them,  or  even 
before  those  who  take  upon  them  to  administer  justice  by  virtue  of  an 
authority  seemingly  colorable,  but  in  truth  void,  can  never  amount  to  per- 
[  *757  ]  jury  in  the  eye  of  the  law,  for  they  are  *of  no  manner  of  force. 
Hawk.  P.  C.  b.  i,  c.  69,  s.  4 ;  2  Russell,  521  (1). 

The  authority  by  which  the  party  is  empower^  to  admigister  the  oath, 
must,  if  specially  described,  be  proved  ajs  laid.  Therefore  where  the  in- 
dictment statd  the  oath  to  have  been  administered  at  the  assizes,  before 
justices  assigned  to  take  the  sajd  assizes,  before  A.  B.,  one  of  the  sud 
justices,  the  said  justices  having  then  and  there  power,  <&c.-,  and  in  fact 
the  judge,  when  the  oath  was  administered,  was  sitting. under  the  com- 
mission of  oyer  and  terminer  and  gaol  delivery,  this  was  held  to  be  a  fatal 
variance.  Lincoln's  case,  Russ.  and  Ry.  421  (d).  But  an  indictment  for 
perjury  at  the  assizes  may  allege  the  oath  to  have  been  taken  before  one 
of  the  judges  in  the  commission,  though  the  names  of  both  appear.  Al- 
fordUi  case,  1  Leach,  150. 

(1)  State  «.  Hayward,  1  N.  &  M'C.  547.    U.  S.  v.  Bailey,  9  Feten,  238.    Bhftfier  v.  Kint- 
ler,  1  Bion.  M2.    See  Chapman  r.  GUlett,  2  Conn.  40.    2  Russell  on  C.  A  M.  517,  n.  A. 

(«)  £q£.  Com.  L.  Rep.  z.  459.    (»)«Id.  xiv.  376.    (c)  Id.  ii.  489.    (^0  1  Eng.  C.  C.  421. 
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On  an  indictment  for  perjury  alleged  to  have  been  committed  on  Ihe 
hearing  an  information  under  the  Beer  Act,  1  Wm.  4,  c.  64^  s.  15^  before 
two  justices  at  petty  sessions  ;  Park  and  Paiteson,  JJ.,  held,  that  it  was 
necessary  to  aver  that  the  justices  were  acting  in  and  for  the  division  or 
place  in  which  the  house  was  situate ;  but  that  it  was  not  necessary  to 
allege  they  were  acting  in  petty  session,  as  every  meeting  of  two  justices 
in  one  place  for  business  is  itself  a  petty  session.  Rawlin's  case,  8  C.  and 
P.  439(a).  ' 

An  indictment  for  perjury  committed  before  a  magistrate,  stated,  that 
the  defendant  went  before  the  magistrate  and  was  sworn,  and  that  being 
80  sworn^  he  did  falsely,  &c.  "  say,  depose,  swear,  charge,  and  give  the 
said  justice  to  be  informed,''  that  he  saw,  &.c. ;  it  was  held  by  the  judges 
that  this  sufficiently  showed  that  the  oath  was  taken  in  a  judicial  pro- 
ceeding.    Gardiner's  case,  d  C.  and  P.  737  (b). 

In  a  previous  case,  where  the  indictment  merely  stated  that  the  de- 
fendant, intending  to  subject  W.  M.  to  the  penalties  of  felony,  went  be- 
fore two  magistrates,  and  "  did  depose  and  swear,"  &c.  (setting  out  a  de- 
position,  which  stated,  that  W.  B.  had  put  his  band  into  the  defendant's 
pocket,  and  taken  out  a  51.  note)  and  assigning  perjury  upon  it ;  Cole* 
ridge^  J.,  held  that  the  indictment  was  bad,  as  it  did  not  show  that  any 
charge  of  felony  had  been  previously  made,  or  that  the  defendants  then 
made  any  charge  of  felony,  or  that  any  judicial  proceeding  was  pending 
before  the  magistrates.  *  Pearson's  case,  8  C.  and  P.  119  (c). 

It  is  not  necessary  in  the  indictment  to  show  the  nature  of  the  author- 
ity of  the  party  .  administering  the  oath.  Callanan's  case,  6  B.  and  C. 
102(d).  ' 

Proof  of  the  occasion  of  administering  the  oath,]  The  occasion  of 
administering  the  oath  must  be  proved  as  stated.  Thus,  if  the  perjury 
were  committed  on  the  trial  of  a  cause  at  Nisi  Prius,  the  record  must  be 
produced  in  order  to  show  that  such  a  trial  was  had  ;  2  Stark.  Ev.  6:22, 
3d  ed. ;  and  for  this  purpose  the  Nisi  Prius  record  is  sufficient  (1).  lies' 
case,  Cases  temp.  Hardw.  118,  ante,  p.  188.  The  occasion,  and  the  par- 
ties before  whom  it  came  on  to  be  tried,  must  be  correctly  stated,  and  a 
variance  will  be  fatal,  as  where  it  was  *averred  that  a  cause  came  [  ^58  ] 
on  to  be  tried  before  Lloyd,  Lord  Kenyon,  &c.,  William  Jones  be- 
ing associated,  &c,  and  it  appearing  that  Roger  Kenyon  was  associated, 
it  was  ruled  to  be  a  fatal  variance.     Eden's  case,  1  Esp.  97. 

With  regard  to  the  occasion  upon  which  the  oath  is  administered,  it  is 
not  merely  before  courts  of  justice,  even  at  common  law,  that  persons  tak- 
ing folse  oaths  are  punishable  for  perjury.  Any  false  oath  is  punishable 
as  perjury,  which  tends  to  mislead  a  court  in  any  of  its  proceeding9  relat- 
ing to  a  matter  judicially  before  it,  though  it  in  no  way  affects  the  princi- 
pal judgment  which  is  to  be  given  in  the  cause ;  as  an  oath  made  by  a 
person  offering  himself  as  bail.  And  not  only  such  oaths  as  are  taken  on 
judicial  proceedings,  but  also  such  as  any  way  tend  to  abuse  the  adminis- 
tration of  justice,  are  properly  perjuries,  as  an  oath  before  a  justice  to  com- 
pel another  to  find  sureties  of  the  peace  ;  before  commissioners  appointed 
by  the  king  to  inquire  into  the  forfeiture  of  his  tenants'  estates,  or  com- 

(1)  Reap.  V.  Gms  &  al.,  2  Yeates,  479. 
(a)  Eng.  Com.  L.  Rep.  xxxiv.  470.    {b)  Id.  611.    (c)  Id.  321.    (d)  Id.  xiii.  109. 
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mi^ioners  appofhted  by  the  king  to  inquire  into  defective  titles.  Hawk. 
P.  C.  b.  1,  c.  69,  8.  3.  A  false  oath  in  any  court,  whether  of  record  or 
not,  is  indictable  for  perjury.  5  Mod.  848.  And  perjury  may  be  assigned 
upon  the  oath  against  simony,  taken  by  clergymen  at  the  time  of  their  in«- 
stitution.     Lewis's  case,  1  Str.  70. 

A  roan  may  be  indicted  for  perjury  in  an  oath  taken  by  him  in  his  own 
cause,  as  in  an  answer  in  Chancery,  or  to  interrogatories  concerning  a 
contempt,  or  in  an  affidavit,  &c.,  as  well  as  by  an  oath  taken  by  him  as  a 
witness  in  the  cause  of  another  person.  Hawk.  P.  C.  b.  1,  c.  69,  s.  5  (1)« 
Perjury  cannot  be  assigned  upon  a  false  verdic^,  for  jurors  are  not 
sworn  to  depose  the  truth,  but  only  to  judge  truly  of  the  depositions  of 
others.     Id. 

Where  tlie  prisoner  was  indicted  for  taking  a  false  oath  before  a  surro- 
gate to  procure  a  marriage  licence,  being  convicted,  the  judges,  on  a  case 
reserved,  were  of  opinion  that  perjury  could  not  be  charged  upon  an  oath 
taken  before  a  surrogate.  They  were  also  of  opinion  that  as  the  indict- 
ment in  this  case  did  not  charge  that  the  defendant  took  the  oath  to  pro- 
cure a  licence,  or  that  he  did  procure  one,  no  punishment  could  be  in- 
flicted. Foster's  case,  Russ.  and'  Ry.  459  (a) ;  and  see  Alexander's  case, 
1  Leach,  63  ;  see  also  1  Vent.  370,  and  Deacon's  Observations,  2  Dig. 
C.  L.  1001. 

Perjury  cannot  be  assigned  upon  an  affidavit  sworn  in  the  Insolvent 
Debtors'  Court  by  an  insolvent  respecting  the  state  of  his  property  and  his 
expenditure,  for  the  purpose  of  obtaining  an  extended  time  to  petition 
under  the  10th  section  of  the  7  Geo.  4,  c.  57,  without  proving  that  the 
court  by  its  practice  requires  such  an  affidavit.  And  such  proof  is  not 
given  by  an  officer  of  the  court  producing  printed  rules,  purporting  to  be 
rules  of  the  court,  which  he  has  obtained  from  the  clerk  of  the  rules,  and 
is  in  the  habit  of  delivering  out  as  rules  of  the  court,  but  which  are  not 
otherwise  shown  to  be  rules  of  the  court,  the  officer  professing  to  have  no 
knowledge  of  the  practice,  except  from  such  printed  rules.  Koops's  case, 
6  Ad.  and  E.  198  (6). 

["^759]  *Lord  Tenterden,  C.J.,  held  that  an  indictment  for  perjury  would 
not  lie  under  the  71st  section  of  the  7  Geo.  4,  c.  57,  against  an  insolvent 
debtor  for  omissions  of  property  in  his  schedule,  such  oflfence  being  made 
liable  to  punishment  under  the  70th  section  as  a  substantive  misdemeanor. 
Mudie's  case,  1  Moo.  and  R.  128. 
^  '  The  object  with  which  the  oath  was  taken  need  not  be  carried  into  effect^ 
<  for  the  perjury  is  complete  at  the  moment  when  the  oath  is  taken,  what- 
ever be  the  subsequent  proceedings.  Thus  where  the  defendant  was 
indicted  for  perjury  in  an  affidavit  which  could  not,  from  certain  defects 
in  the  juro^,  be  received  in  the  court  for  which  it  was  sworn  ;  LUtledale^ 
J.,  was  of  opinion  that  nevertheless  perjury  might  be  assigned  upon  it. 
Hailey's  case,  Ry.  and  Moo.  N.  P.  C.  94  (c).  So  it  was  ruled  by  Lord 
Tenterden  that  a  party  filing  a  bill  for  an  injunction,  and  making  an  affi- 
davit of  matters  material  to  it,  is  indictable  for  perjury  committed  in  that 
affidavit,  though  no  motion  is  ever  made  for  an  injunction.  White's  case, 
Moody  and  Malkin,  271  (ct). 

(1)  Reap.  V.  Newell,  3  Teates,  414. 
(a)  1  £ng.  C.  C.  459.    (h)  £iig.  Com.  L.  Rep.  zxziii.  51.    (c)  Id.  xi.  3a3.    (</)  Id.  xxii.  304. 
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Proof  of  the  taking  of  the  oath.]  Tt  is  sufficient  in  the  indictment  to 
state  that  the  defendant  duly  took  the  oath  (1).  M'Arther's  case,  Peake, 
N.  P.  C.  155.  But  where  it  was  averred  that  he  was  3wom  on  the  Goih 
pels,  and  it  appeared  that  he  had  been  sworn  according  to  the  custom  of 
his  own  country,  without  kissing  the  book,  it  was  held  a  fatal  variance^ 
though  the  averment  was  afterwards  proved  by  its  appearing  that  he  was 
previously  sworn  in  the  ordinar]^  manner.     Id. 

The  mode  of  proving  that  the  defendant  was  sworn,  in  an  indictmqpi 
for  perjury  in  an  answer  in  chancery,  is  by  producing  the  original  answer 
signed  by  him,  and  proving  his  handwriting,  and  that  of  the  Master  in 
Chancery  to  the  jurat,  together  with  proof  of  the  identity  of  the  defen- 
dant. Morris's  case,  1  Leach,  50;  2  Burr.  1189;  Benson's  case,  2 
Campb.  508.  The  making  of  an  affidavit  is  proved  in  the  same  manner 
by  production  and  proof  of  the  handwriting.     Ante,  p.  189. 

Where  the  affidavit  upon  which  the  perjury  was  assigned,  was  signed 
only  with  the  mark  of  the  defendant,  and  the  jurat  did  not  state  that  the 
affidavit  was  read  over  to  the  party,  LUtledale,  J.,  said,  "  As  the  defendant 
is  illiterate,  it  must  be  shown  that  she  understood  the  affidavit.  Where 
the  affidavit  is  made  by  a  person  who  can  write,  the  supposition  is  that  such 
person  is  acquainted  with  its  contents,  but  in  the  case  of  a  marksman  it  is 
not  so.  If  in  such  a  case  a  master  by  the  jurat  authenticates  the  fact  of 
its  having  been  read  over,  we  give  him  credit,  but  if  not,  he  ought  to  be 
called  upon  to  prove* it.  I  should  have  difficulty  in  allowing  the  parol 
evidence  of  any  other  person."     Hailey's  case,  1  C.  and  P.  258(a). 

It  is  incumbent  upon  the  prosecutor  to  give  precise  and  posftive  proof 
that  the  defendant  was  the  person  who  took  the  oath.  Brady's  case,  1 
Leach,  330 ;  but  this  rule  must  not  be  taken  to  exclude  circumstantial  evi- 
dence.    Price's  case,  6  East,  323  ;  Stark.  £v.  624,  2d  ed. 

It  must  appear  that  the  oath  was  taken  in  the  county  where  the  venue 
*is  laid  ;  and  the  recital  in  the  jurat  of  the  place  where  the  oath  [  *760  ] 
is  administered,  is  sufficient  evidence  that  it  was  administered  at  the  place 
named.  Spencer's  case,  Ry.  and  Moo.  N.  P.  C.  98  (6).  But  though  the 
jurat  state  the  oath  to  be  taken  in  one  county,  the  prosecutor  may  show 
that  it  was  in  fact  taken  in  another.  Emden's  case,  9  East,  437*  A  vari- 
ance as  to  the  place  of  taking  in  the  same  county,  will  not  be  material ; 
thus,  if  it  be  alleged  to  be  taken  at  Serjeants'  Inn,  in  London,"and  it  appear 
to  have  been  taken  in  Cheapside,  this  is  not  material.  Taylor's  case, 
Skinner,  403. 

The  making  of  a  false  affirmation  by  a  Quaker  or  Moravian,  must  be 
proved  in  the  same  manner  as  the  taking  of  a  false  oath.  By  the  22  Geo. 
2,  c.  46,*  s.  36,  if  any  Quaker  making  the  declaration  or  affirmation  therein 
mentioned,  shall  be  lawfully  convicted  of  having  wilfully,  falsely,  and 
corruptly  affirmed  and  declared  any  matter  or  thing,  which,  if  the  same 
had  been  deposed  in  the  usual  form,  would  have  amounted  to  wilful  and 
corrupt  perjury,  every  person  so  offending  shall  incur  and  suffer  the  pains, 
penalties,  &c.,  inflicted  on  persons  convicted  of  wilful  and  corrupt  perjury* 
The  9  Geo.  4,  c.  32,  3  &  4  Wm.  4,  c.  49, 3  &  4  Wm.  4,  c.  82,  and  1  & 
2  Vict.  c.  77,  which  admit  the  evidence  of  Quakers,  Moravians,  and  Sepa- 
ratists, in  all  cases  whatsoever,  criminal  or  civil,  contain  similar  clauses. 

(1)  Resp.  V.  NeweU,  3  Yeates,  414. 
(a)  £ng.  Com.  L.  Rep.  zi.  383.    (b)  Id.  zi.  384. 
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Bee  ante,  p.  121 ;  and  there  are  various  other  statutes  by  which  fidse 
affirmations  arc  subjected  to  the  penalties  inflicted  on  perjury. 

Although  the  taking  of  a  false  oath  required  by  statute  is  a  misdemeaoor, 
it  is  not  perjury,  unless  made  so  by  the  statute.  Mudie's  case,  anle,  p. 
759  ;  and  see  De  Beauvoir's  case,  7  C.  and  P.  20  (a)  ;  and  see  also  Har- 
ris's case.  Id.  253  (6),  and  Dodsworth's  case,  8  C.  and  P.  218  (c)  ;  as  to 
giving  false  answers  at  an  election. 

^By  the  5  &'6  Wm.  4,  c.  62,  abolishing  unnecessary  oaths  and  substitut-* 
ing  declarations  in  lieu  thereof  (but  which,  by  s.  9,  does  not  extend  to  pro- 
ceedings in  courts  of  justice,  or  before  justices  of  the  peace),  persons 
making  false  declarations  shall  (s.  21)  be  guilty  of  a  misdemeanor. 

Proof  of  the  substance  of  the  oath.]  In  proving  the  substance  of  the 
oath,  or  the  matter  sworn  to  by  the  defendant,  it  was  long  a  question  how 
far  it  was  incumbent  on  the  prosecutor  to  prove  the  whole  of  the  defen- 
dant's statement  relative  to  the  same  subject  matter,  as  where  he  has  been 
both  examined  and  cross-examined  ;  or  whether  it  was  sufficient  for  him 
merely  to  prove  so  much  of  the  substance  of  the  oath  as  was  set  out  on  the 
record,  leaving  it  to  the  defendant  to  prove  any  other  part  of  the  evidence 
given  by  him,  which  qualified  or  explained  the  part  set  out.  Thus  Lord- 
Kenyon  ruled,  that  the  whole  of  the  defendant's  evidence  on  the  former 
trial  should  be  proved,  for  if  in  one  part  of  his  evidence  he  corrected  any 
mistake  he  had  made  in  another  part,-  it  would  not  be  perjury.  Jones's 
case,  Peake,  N.  P;  C.  33 ;  see  also  R.  r.  Dowlin,  Id.  170  ;  2  Chitty,  C.  L. 
312,  2d  ed. ;  Anon.  cor.  Lord  Gifford,  cited  Ry.  and  Moo.  N.  P.  C. 
300  (df),  vide  post,  763. 

{  *761  ]  ^'It  was  formerly  thought  that  an  oath  did  not  amount  to  per- 
jury unless  sworn  in  absolute  and  direct  terms,  and  that  if  a  man  swore 
according  as  he  thought,  remembered,  or  believed  only,  he  could' not  be 
convicted  of  perjury.  3  Inst.  166.  But  the  modern  doctrine  is  other- 
wise. It  is  said  by  Lord  Mansfield  to  be  certainly  true,  that  a  roan  may 
be  indfcted  for  perjury  in  swearing  that  he  beliefs  n  fact  to  be  true, 
which  he  knows  to  be  false.  Pedley's  case,  1  Leach,  327.  De  Grey,  C. 
J.,  also,  in  Miller's  case,  3  Wils.  427 ;  2  Bl.  881,  observed,  that  it  was  a 
mistake  mankind  had  fallen  into,  that  a  person  cannot  be  convicted  of 
perjury  who  swears  that  bethinks  or  believes  a  fact  to  be  true,  for  that  he 
certainly  may,  and  it  only  renders  the  proof  of  it  more  difficult.  The 
same  question  was  agitated  in  the  Common  Pleas,  when  Lord  JLougA- 
borough  and  th^  other  judges  were  of  opinion,  that  belief  was  to  be  con- 
sidered as  an  absolute  term,  and  that  an  indictment  might  be  supported 
on  it.     Anon. ;  Hawk.  P.  C.  b.  1,  c.  69,  s.  7,  (n)  (1). 

So  perjury  may  be  conrimitted  by  swearing  to  a  statement  which  in  one 
sense  is  true,  but  which,  in  the  sense  intended  to  be  impressed  by  the 
party  swearing,  is  false,  as  in  a  case  mentioned  by  Lord  Mansfield. 
The  witness  swore  that  he  left  the  party  whose  health  was  in  question,  in 
such  a  way  that  were  he  to  go  on  as  be  then  was,  he  would  not  live  two 
hours.  It  afterwards  turned  out  that  the  man  was  very  well,  but  had  got 
a  bottle  of  gin  to  his  mouth,  and  true  it  was,  in  a  sense  of  equivocation, 

(1)  Commonwealth  v.  Cornish,  6  Binn.  249. 
(«)  Eng.  Com.  L.  Rep.  zzzii.  482.    (b)  Id.  853.    (e)  Id.  zzziv.  960.    (i)  Id.  xzi.  445. 
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chat  had  he  continued  to  pour  the  liquor  down,  he  would  in  imich  less 
time  than  two  hours  have  been  a  dead  man.     Luft's  Gilb.  Ev.  662. 

No  case  appears  to  have  occurred  in  our  law  of  an  indictment  for  per- 
jury for  mere  matter  of  opinion.  The  following  observations  on  this  sub- 
ject are  from  the  pages  of  an  eminent  writer  on  the  criminal  law  of  Scot- 
land* if  tlie  matter  sworn  to,  be  one  of  opinion  only,  as  a  medical 
opinion,  it  cannot  in  the  general  case  be  made  the  foundation  of  a  prose* 
cuiioB  for  perjury.  But  though  a  medical  or  scientific  opinion  cannot  in 
general  be  challenged  as  perjury,  because  the  uncertainty  and  division  of 
opinion  in  the  medical  profession  is  proverbial ;  yet,  if  it  assert  a  fact,  or 
draw  an  inference  evidently  false,  as  for  example,  if  a  medical  attendant 
swear  that  a  person  is  unfit  to  travel  who  is  in  perfect  health,  or  an  archi- 
tect shall  declare  a  tenement  to  be  ruined,  which  is  in  good  condition, 
certainly  the  gross  falsehood  of  such  an  assertion  shall  in  neither  case  be 
protected  by  the  plea  that  it  is  related  to  a  matter  of  professional  investi- 
gation.    Alison,  Princ.  Cr.  Law  of  Scot!.  468. 

A  doubt  may  arise,  whether  a  witness  can  be  convicted  of  perjury,  in 
answer  to  a  question  which  he  could  not  legally  be  called  upon  to  answer, 
bat  which  is  material  to  the  point  in  issue.  No  decision  upon  this 'Subject 
appears  to  have  taken  place  in  our  courts ;  but  in  Scotland  it  has  been 
held,  that  a  conviction  for  perjury  in  such  case  cannot  be  maintained. 
Speaking  of  the  general  rule,  that  where  the  matter  is  pertinent  to  the 
issue,  the  party  taking  a  false  oath  will  be  guilty  of  perjury,  Mr.  Alison 
says,  there  is  one  exception,  however,  to  this  rule,  where  the  matter  on 
which  the  perjurji^-was  alleged  to  *have  been  committed  was  .  [  *762  ] 
such,  as  it  was  not  competent  to  examine  the  witness  upon,  however  ma- 
terial to  the  issue ;  for  law  cannot  lend  the  terrors  of  its  punishment  to 
protect  a  party  in  pursuing  an  incompetent  and  illegal  train  of  investiga- 
tion. On  this  ground  it  was,  that  the  decision  went,  in  the  case  of  Pat- 
rick M'Curly,  4th  of  August,  1777,  who  had  been  precognosced  with  a 
view  to  a  criminal  trial,  and,  afterwards,  as  often  happens,  had  given  a 
different  account  of  the  matter  on  the  trial  itself.  Towards  the  close 
of  his  deposition,  he  was  asked  whether  he  had  ever  given  a  different  ac^ 
count  of  the  matter,  and  he  swore  he  had  not.  Upon  this  last  falsehood 
be  was  indicted  for  perjury ;  and  after  a  debate  on  the  relevancy,  the 
prosecutor  abandoned  the  charge  ;  nor,  in  truth,  does  it  seem  possible  to 
maintain  an  indictment  for  perjury  in  such  a  case,  where  the  question  put 
was  clearly  incompetent,  and  the  witness  would  have  been  entitled  to  de- 
cHne  answering  it.     Prin.  Crim.  Law  Scot.  470. 

Wliere  on  an  indictment  for  perjury,  upon  the  trial  of  an  action,' it  ap- 
peared that  the  evidence  given  on  that  trial  by  the  defendant  contained 
all  the  matter  charged  as  perjury,  but  other  statements  not  varying  the 
sense,  intervened  between  the  matters  set  out,  Abbott^  C.  J.,  held  the 
omission  immaterial,  since  the  effect  of  what  was  stated  was  not  varied. 
Soloman's  case,  Ry.  and  Moo.  N.  P.  C.  252(a).  So  where  perjury  was 
assigned  upon  several  parts  of  an  affidavit,  it  was  held  that  those  parts 
HMght  be  set  out  in  the  indictment  as  if  continuous,  although  they  were  in 

(a)  Eng.  Com.  L.  Rep.'xxi.  490. 
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fact  separated  by  the  introduction  of  other  matter.    Callanan's  case,  9 
B.  andC.  102(a). 

It  seems  that  where  the  indictment  set^  forth  the  mbstance  mid.  ^%cf 
of  the  matters  sworn,  it  must  be  proved,  that  in  substance  and  eflTect,  the 
defendant  swore  the  whole  of  what  is  thus  «et  forth  as  his  evidence,  al- 
though the  count  contains  several  distinct  assignments  of  perjury.  Leef  s 
case,  2  Campb.  134 ;  4  B.  and  C.  852  (6). 

Where  the  indictment  charged  that  the  defendant  in  substance  and  ef- 
fect swore,  &c.  and  it  appeared  that  the  deposition  was  made  by  him  and 
his  wife  jointly,  he  following  up  the  statement  of  th^  wife,  this  was  held 
to  be  no  variance.     Grendall's  case,  2  C.  and  P.  563  (c). 

An  indictment  for  perjury  alleged  to  have  been  committed  in  an  affida- 
vit sworn  before  a  commissioner  of  the  Court  of  Chancery  stated  that  a 
commission  of  bankrupt  issued  against  the  defendant,  under  which  he  was 
duly  declared  a  bankrupt.  It  then  stated  that  the  defendant  preferred 
his  petition  to  the  Lord  Chancellor,  setting  forth  various  matters,  and 
amongst  others,  the  issuing  of  the  commission,  that  th^  petitioner  was  de- 
clared a  bankrupt,  and  that  his  estate  was  seized  under  the  commission, 
and  that,  at  the  second  meeting,  one  A<  B.  was  appointed  assignee,  and 
an  assignment  made  to  him,  and  that  he  possessed  himself  of  the  estate 
and  eflects  of  the  petitioner. '  It  then  stated,  that  at  the  several  meetings 
before  the  commiBsUm,  the  petitioner  declared  openly,  and  in  the  pres- 
ence and  hearing  of  the  said  assignee,  to  a  certain  effect.  At  the  trial' the 
[  '*^T63  ]  petition  was  produced,  and  it  appeared  that  the  allegation  ^as, 
that  at  the  several  meetings  before  the  commiasicmerBj^he  petitioner  de- 
clared to  that  effect.  It  was  held,  that  this  was  no  variance,  inasmuch  as 
it  was  sufficient  to  set  out  in  the  indictment  the  petition  in  substance  and 
effect,  and  the  word  "commission,"  was  one  of  equivocal  meaning,- and 
used  to  denote  either  a  trust  or  authority  exercised,  or  the  perBons  by 
whom  the  trust  or  authority  was  exercised,  and  that  it  sufficiently  appear- 
ed, from  the  context  of  the  petition  set  forth  in  the  indictment,  that  it  was 
used  in  the  latter  sense.     Dudman's  case,  4  B.  and  C.  850  (d). 

Where  the  indictment  professes  to  set  out  the  substance  and  effect  of 
the  matter  sworn  to,  and  in  the  deposition  a  word  is  omitted,  which  is 
supplied  in  the  setting  forth  of  the  deposition  in  the  indictment,  this  is  a 
fatal  variance  ;  the  proper  mode  in  such  cases  is,  to  set  forth  the  depo- 
sition, as  it  really  is,  and  to  supply  the  sense  by  an  innuendo. '  Taylor's 
case,  1  Campb.  404..  And  where  the  indictment,  in  setting  out  the  suHh 
stance  and  effect  of  the  bill  in  equity  upon  the  answer  to  which  the  per- 
jury was  assigned,  JBtated  an  agreement  between  the  prosecutor  and  the 
defendant  respecting  houBes,  and  upon  the  original  bill  being  read,  it 
appeared  that  the  word. was  house  (in  the  singular  number,)  AbbottyC» 
J.,  said,  The  indictment  professes  to  describe  the  substance  and  effect  of 
this  bill;  it  does  not,  certainly,  profess  to  set  out  the  tenor,  but  this i 
think  is  a  difference  in  substance,  and  consequently  a  fatal  variance. 
Spencer's  case,  Ry.  and  Moo.  N.  P.  G.  98  (c). 

The  omission  of  a  letter,  in  setting  out  the  affidavit  on  which  perjury 
is  assigned,  will  not  be  materi)U,'if  the  sense-  is  not  altered  thereby,  as 

■  •  ■ ■      ■    _  -    -  -  _    —  -  ■  _        -  —  — . — 

(a)  £ngr.  Com.  L.  Rep.  xiii.  109.      (b)  Id.  z.  459.     (c)  id.  xii.  264.    (iQ  Id.  x.  459.    (e)  Id. 
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uniertood  for  understood.    Although  it  be  under  an  averment,  "  to  the 
tenor  and  efTect  following"     Beech's  case,  1  Leach,  133 ;  Cowp,  229. 

In  a  late  case  where  the  witness  stated,  that  he  could  not  undertake  to 
say  that  be  had  given  the  whole  of  the  prisoner's  testimony,  but  to  the 
b€»t  of  his  recollection  he  had  given  all  that  was  material  to  the  inquiry, 
and  relating  to  the  transaction  in  question ;  LUtUdale,  J.,  thought  that 
this  evidence  was  prima  facie  sufficient,' and  that  if  there  was  any  thing 
else  material  sworn  by  the  prisoner  on  the  former  trial,  he  might  prove  it 
on  his  part  No  such  evidence  having  been  given,  the  prisoner  was  con- 
.  victed,  «and  on  a  case  reserved,  the  judges  held  that  the  proof  was  suffi* 
cient  for  the  jury,  and  that  the  conviction  was  right.  Rowley's  case,  Ry. 
and  Moo.  N.  P.  C.  299 ;  1  Moody,  C.  C.  111.  Where  it  has  once  been 
proved,  says  Mr.  Starkie,  that  particular  facts  positively  and  deliberately 
sworn  to  by  the  defendant,  in  any  part  of  his  evidence,  were  falsely  sworn 
to,  it  seems  in  principle  to  be  incumbent  on  him  to  prove,  if  he  can,  that 
in  other  parts  of  his  testimony  he  explained  or  qualified  that  which  he 
had  sworn  to.     2  Stark.  Ev.  625, 2d  ed.  '  ' 

The  defendant,  although  perjury  be  assigned  in  his  answer,  deposition, 
or  affidavit  in  writing,  may  prove  that  an  explanation  was  afterwards  given, 
qualifying  the  first  answer.  2  Stark.  Ev.  627,  2d  ed. ;  2  Russell,  549  ; 
Carr's  case,  Sid.  .418.  And  if  *it  appear,  on  the  evidence  for  [  *764  ]- 
the  prosecution,  that  a  part  of  the  defendant's  statement,  qualifying  the 
rest,  is  omitted,  the  judge  will  not  suffer  the  case  to  go  to  the  jury.  7'he 
defendant  had  paid  a  bill  for  a  Mr.  Shipley,  and  summoned  a  party  named 
Watson,  to  whom  he  bad  paid  it,  before  the  Court  of  Requests  for  an 
overcharge.  The  defendant  was  asked  whether  Watson  was  indebted  A 
him  in  the  sum  of  lis.  he  answered,  "  he  is."  On  the  question  being 
repeated,  and  the  witness  required  to  recollect  himself,  he  subjoined,  ''  as 
agent  for  Mr.  Shipley."  He  was  indicted  for  perjury  upon  his  first  an- 
swer only,  but  it  appearing  upon  the  case  for  the  prosecution,  that  he  had 
qualified  that  answer,  Naree;  J.,  refused  to  permit  the  case  to  go  to  ihe 
jury,  observing  that  it  was  perjury,  assigned  on  part  only  of  an  oath,  the 
most  material  part  being  purposely  kept  back.  Hurry's  case,  1  LofTt's 
Gilb.  Ev.67. 

On  the  trial  of  an  indictment  for  perjury  alleged  to  have  been  commit- 
ted before  a  magistrate,  the  written  deposition  of  the  defendant  taken 
down  by  the  magistrate  was  put  in  to  prove  what  he  then  swore,  and  it 
was  proposed  to  call  the  attorney  for  the  prosecution  to  prove  some  other 
matters  sworn  to  by  the  defendant,  which  were  not  mentioned  in  the 
depositions ;  Park^  J.,  held  that  this  could  not  be  done.  Wylde's  case, 
6  C.  and  P.  380  (a).     See  ante,  p.  66. 

Proof  of  the  maieriality  of  the  matter  sworn.]  It  must  either  ap- 
pear on  the  face  of  the  facts  set  forth  in  the  indictment,  that  the  matter 
sworn  to,  and  upon  which  the  perjury  is  assigned,  was  material,  or- there 
must  be  an  express  averment  to  that  effect.  Dowlin's  case,  5  T.  R.  318  ; 
NichoU's .  case,  1  B.  and  Ad.  21  (6);  M'Keron's  case,  2  Russell,  541. 
Thus  where  upon  an  indictment  for  perjury,  committed  in  an  answer  in 
Chancery,  the  perjury  was  assigned  in  the  defendant's  denial,  in  the  an- 
swer, of  his  having  agreed,  upon  forming  an  insurance  company,  of  which 
^ — ■ ^ '— ' . 

(a)  fing.  Com.  L.  Rep.  zxt.  446.    (&)  Id.  zz.  396. 
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be  was  a  diroGtor,  &c.  to  advance  10,000Z.  for  three  years,  to  answer  aof 
laimediate  calls,  and  there  was  no  averment  that  this  was  material,  nor  did 
it  appear  for  what  purpose  the  bill  was  filed,  nor  what  was  prayed  ;  the 
judgment  was  arrested.  Bignold's  case,  2  Russell,  541.  So  perjury  can- 
not be  assigned  on  an  answer  in  Chancery,  denying  a  promise  absolutely 
void  by  the  statute  of  frauds.     Benesech's  case,  Peake's  Add.  Cases,  03. 

The  materiality  of  the  matter  sworn  to,  must  depend  upon  the  state 
of  the  cause,  and  the  nature  of  the  question  in  issue.  If  the  oath  is 
altogether  foreign  from  the  purpose,  not  tending  to  aggravate  or  extenu'- 
ate  the  damages,  nor  likely  to  induce  the  jury  to  give  a  readier  credit  to 
the  substantial  part  of  the  evidence,  it  cannot  amount  to  perjury.  As  if 
upon  a  trial  in  which  the  iasuc  is»  whether  such  a  one  is  compos  or  not,  a 
witness  introduces  his  evidence  by  giving  an  account  of  a  journey  which 
he  took  to  see  the  party,  and  swears  falsely  in  relation  to  some  of  the  cir- 
cumstances of  the  journey.  So  where  a  witness  was  asked  by  a  judge, 
whether  h^  brought  a  certain  number  of  sheep  from  one  town  to  another 
altogether,  and  answered  that  he  did  so,  whereas  in  truth  he  did  not  bring 
them  altogether,  but  part  at  one  timer  and  part  at  another,  yet  he  was  not 
[  ♦TGS  J  *guilty  of  perjury,  because  the  substance  of  the  question  was, 
whether  he  brought  them  all  or  not,  and  the  manner  of  bringing  was  only 
circumstance.  (2  RoUe,  41,  369.)  Upon  the  same  ground  it  is -said  to 
have  been  adjudged,  that  where  a  witness  being  asked,  whether  such  a 
sum  of  money  were  paid  for  two  things  in  controversy  between  the  par- 
tieSy  answered,  it  was,  when  in  truth  it  was  only  paid  for  one  of  them  by 
i^areement,  such  witness  ought  not  to  be  punished  for  perjury,  because,  as 
tne  case  was,  it  was  no  ways  material  whether  it  was  for  one  or  for  both. 
(S  Rolle,  4S.)  Also  it  is  said  to  have  been  resolved,  that  a  witness  who 
swore  that  one  drew  his  dagger,  and  beat  and  wounded  J.  S.,  when  in 
truth,  he  beat  him  with  a  staff,  was  not  guilty  of  perjury,  because  the 
beating  only  was  material.     (Hetley,  97.)     Hawk.  P.  C.  b.  1,  c.  69,  s.  8. 

After  stating  these  authorities,  Mr.  Serjeant  Hawkins  observes,  that 
perhaps  in  all  these  cases  it  ought  to  be  intended,  that  the  question  vras 
put  in  such  a  manner,  that  the  witness  might  reasonably  apprehend  that 
the  sole  design  of  putting  it  was  to  be  informed  of'  the  substantial  part  of 
it,  which  might  induce  him,  through  inadvertency,  to  take  no  notice  of 
the  circumstantial  part,  and  give  a  general  answer  to  the  substantial;  for 
otherwise,  if  it  appear  plainly  that  the  scope  of  the  question  was  to  sift 
him  as  to  his  knowledge  of  the  substance,  by  examining  him  strictly  as  to 
the  circumstances,  and  he  gave  a  particular  and  distinct  account  of  all 
the  circumstances,  which  afterwards  appears  to  be  false,  he  cannot  but  be 
guilty  of  perjury,  inasmuch  as  nothing  can  be  more  apt  to  incline  a  jury 
to  give  credit  to  the  substantial  part  of  a  man's  evidence,  than  his  appear- 
ing to  have  an  exact  and  particular  knowledge  of  all  the  circumstances 
rehting  to  it.  Upon  these  grounds,  the  opinion  of  the  judges  seems  to  be 
very  reasonable,  (1  Rolle,  368.  Palmer,  382,)  who  held  a  witness  to  be 
guilty  of  perjury,  who  in  an  action  of  trespass  for  breaking  the  plaintiff's 
close,  and  spoiling  it  with  sheep,  deposed  that  he  saw  30  or  40  sheep  in 
the  close,  and  that  he  knew  them  to  be  the  defendant's,  because  they 
were  marked  with  a  mark  which  he  knew  to  be  the  defendant's,  whereas 
in  truth,  the  defendant  never  used  such  a  mark ;  for  the  giving  such  a 
special  reason  for  his-  remembrance,  could  not  but  make  his  testimony  the 
more  credible  than  it  would  have  been  without  it ;  and  though  it  signified 
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nfitbuig  to  the  merits  of  the  cause,  whether  die  sheep  had  any  nniHc  or 
not,  yet  iaasmuch  as  the  assigning  such  a  circumstance,  in  a  thing  imma- 
terial, had  such  a  direct  tendency  to  corroborate  the  evidence  concerning 
what  was  noost  material,  it  was  consequently  equally  prejudicial  to  the 
party,  and  equally  criminal  in  its  own  nature,  and  equally  tending  to  abuse 
the  administration  of  justice  as  if  the  matter  sworn  had  been  the  very 
point  in  issue.     Hawk.  P.  C.  b.  1,  c.  69,  8.8;  2  Russell,  521  (1). 

The  degree  of  materiality  is  not,  as  it  seems,  to  be  measured.  Thus  it 
need  not  appear  that  the  evidence  was  sufficient  for  the  party  to  recover 
upon,  for  evidence  may  be  very  material,  and  yet  not  full  enough  to  prove 
directly  the  issue  in  question.  Rhodes'  c<ise,  2  Ld.  Raym.  887.  So  if 
the  evidence  was  circumstantially  ^material,  it  \s  sufficient.  Griepe's  [*766] 
case,  1  Lord  Raym.  258.     12  Mod.  145. 

A  few  cases  may  be  mentioned  to  illustrate  the  question  of  materiality. 
If  in  an  answer  to  a  bill  filed  by  A.  for  redemption  of  lands  assigned  to 
him  by  B.,  the  defendant  swears  that  he  had  no  notice  of  the  assign" 
tneniy  and  insists  upon  taking  another  bond  debt  due  from  B.  to  his  mort- 
gagee, this  is  a  material  fact  on  which  perjury  may  be  assigned.  Pepy's 
case,  Peake,  N.  P.  C.  138.  In  an  answer  to  a  bill  filed  against  the  de- 
fendant for  the  specific  performance  of  an  agreement  relating  to  the  pur- 
chase of  land,  the  defendant  had  relied  on  the  statute  of  frauds,  (the 
agreement  not  being  in  writing,)  and  had  also  denied  having  entered  into 
any  such  agreement,  and  u|K>n  this  denial  in  his  answer,  he  was  indicted 
for  perjury ;  but  Abbott,  C.  J.,  held  that  the  denial  of  an  agreement, 
which  by  the  statute  was  not  binding  upon  the  parties,  was  wholly  imma- 
terial, and  the  defend^mt  was  acquitted.  Dunston's  case,  Ry.  and  Moo« 
N.  P.  C.  109  (fl),  but  see  Bartlett  v.  Pickersgill,  4  Burr.  2255,  4  East, 
577,  (n.)  An  indictment  for  perjury  stated  that  it  became  a  material 
question,  whether  on  the  occasion  of  a  certain  alleged  arrest,  L.  touched 
K.,  d&c.  The  defendant's  evidence  as  set  out  was,  ^<  L.  put  his  arms 
round  him  and  embraced  him"  innuendo,  that  L.  had  on  the  occasion  to 
which  the  said  evidence  applied,  touched  the  person  of  K.  It  was  held 
by  the  Court  of  King's  Bench,  that  the  materiality  of  this  evidence  did 
not  sufficiently  appear.     Nicholas  case,  1  B.  and  Ad.  21  {b). 

An  indictment  for  perjury  on  a  charge  of  bestiality  stated,  that  it  was 
material  ''to  know  the  state  of  the  said  A.  B.'s  dress  at  the  time  the  said 
offence  was  so  charged  to  be  committed  as  aforesaid  ;"  this  was  held  by 
the  judges  to  be  a  sufficient  averment  of  materiality,  to  allow  the  prose- 
cutor to  show  that  the  flap  of  his  trowsers  was  not  unbuttoned  (as  sworn 
by  the  defendant,)  and  that  his  trowsers  had  no  flap.  Gardner's  case,  8 
C.  and  P.  737  (c). 

In  order  to  show  the  materiality  of  the  deposition  or  evidence  of  the 
defendant,  it  is  essential,  where  the  perjury  assigned  is  in  an  answer  to  a 
bill  in  equity,  to  produce  and  prove  the  bill,  or  if  the  perjury  assigned  is 
on  an  affidavit,  to  produce  and  prove  the  previous  proceedings,  such  as  tho 
rule  nisi  of  the  Court  in  answer  to  which  the  affidavit  in  question  has 
been  made.  If  the  assignment  be  on  evidence  on  the  trial  of  a  cause, 
in  addition  to  the   production  of  the  record,  the  previous  evidence  and 


(1)  State  V.  Strat,  I  Murpli.  124.    Stato  r    Ilattaway,  2  N.  &  M'C.  11?^.    Wilson  v.  Na- 
tions, 5  Yerger,  211. 

(a)  £og.  Com.  L.  Rep.  zxi.  302.    (b)  Id.  zx.  336.    (r)  Id.  xxxiv.  611. 
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state  of  the  cause  should  be  proved,  or  at  least  so  much  of  it  as  sboiPifs 
that  the  matter  8>vorn  to  was  material.     2  Stark.  Ev.  626,  2d  ed. 

Proof  of.  introductory  averments.]     Where,  in  order  to  show   the 
materiality  of  the  matter  sworn  to,  introductory  averments  have  been  in* 
serted  in  the  indictment,  those   averments  must,  as  in  other  cases,  be 
proved  with  great  accuracy.    -2  Hussell,  537.     Where  the  averment  la  a 
descriptive  one,  a  variance  will  be  fatal.     In  an  indictment  for  perjury 
before  a  select  committee  of  the  house  of  commons,  it  was  averred  that 
an  election  was  had  for  the  borough  of  New  Malton,  by  virtue  of  a  cer- 
[  *767  ]  tain  precept  of  the  high  sheriif  of  *the  county,  by  him  duly  issued 
to  the  bailiff  of  the  said  borough  of  N.  M .     The  precept  was  directed 
'^  to  the  bailiiT  of  the  burrough  of  Malton,'^  and  it  was  objected  that  this 
was  a  variance,  but  Lord   lUletiborough  held   it  not  to  be  matter  of  de- 
scription, and  that  if  the  precept  actually  issued   to  the  bailiff  of  the 
borough  of  New  Malton,  it  was  sufficient.     But  the  indictment  having 
stated  that  i^  A.  B.  and  C.  D.  were  returned  to  serve  as  burgesses  for  the 
borough  of  New  Malton,^'  this  was  held  to  be  descriptive  of  the  inden- 
ture of  return,  and  the  borough  being  therein  styled  the  borough  of  '*  Mal- 
ton," ihe  variance  was.  held  fataL    Lcefe's   case,  2  Campb.  140.     So 
where  upon  the  trial  of  an  indictment  containing  an  assignment  of  per- 
jury in  the  following  form,  "  whereas  in  truth  and  in  fact  the  said  defen- 
dant at  the  time  of  effecting  the  said  policy,  that  is  to  say,  a  certain  policy 
purporting  to. have  been  written  by  one  Kite  by  his  agent,  Meyer,  on  the 
Idth  August,  1807,  &c.  (and  by  other  underwriters  specified  in  the  in- 
dictment) well  knew,  &c*;"  and  on  production  of  the  policy  it  appeared 
to  have  been  underwritten  by  Meyer  for  Kite  on  the  15th ;  Lord  EUen- 
borough  was  of  opinion,  that  as  the.  prosecutor  had   chosen  to  allege  a 
fact,  material  with  reference  to  the  knowledge  of  the  defendant,  it  was 
necessary  to  prove  it,  and  held  the  variance  fatal.     Huck's  case,  1  .Stark. 
N.  P.  C.  523  Ca). 

Bat  where  the  introductory  averment  is  not  matter  of  description,  it  is 
sufficient  to  prove  the  substance  of  it,  and  a  variance  in  other  respects 
will  be  immaterial.  Thus  where  the  indictment  averred  the  perjury  to 
have  been  committed  in  the  defendant's  answer  to  a  bill  of  discovery  in 
the  Exchequer,  alleged  to  have  been  filed  on  a  day  specified,,  and  it  ap- 
peared that  the  bill  was  filed  of  a  preceding  term.  Lord  I2lenborough 
ruled  that  the  variance  was  not  material ;  since  the  day  was  not  alleged 
as  part  of  the  record,  and  that  it  was  sufficient  to  prove  the  bill  filed  on 
any  other  day  (1).  Huck's  case,  1  Stark.  N.  P.  C.  521  (6).  And  where 
perjury  was  assigned  on  an  answer  to  a  bill  alleged  to  have  been  filed  in  a 
particular  term,  and  a  copy  produced  was  of  a  bill  amended  in  a  subse* 
quent  term  by  order  of  the  Court,  it  was  held  to  be  no  variance,  the 
amended  bill  being  part  of  the  original  bill.  Waller's  case  2  Stark.  Ev. 
623.  So  in  a  similar  indictment  where  it  was  averred,  that  Francis  Ca* 
vendish  Aberdeen,  and  others,  exhibited  their  bill  in  the  Exchequer^  and 
the  bill  on  the  face  of  it  purported  to  be  exhibited  by  J.  C.  Aberdeen,  and 
'  .    ■ . .■-■■■  ■  ■  ■ 

(1)  in  fen  indiGtment  for  perjury,  Uie  day  on  which  ihe  oiSenoe  wu  committed  mutt  be 
precisely  ftated.  U.  S.  v.  BcmniAn,  2  Wash.  C.  C.  Rep.  328.  U.  S;  v.  M'Neal,  1  Gallison, 
307.    ^  ante,  p.  101.  n. 

(a)  Eng.  Com.  L.  Rep.  ii.  495.    (b)  Id.  494. 
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others,  Lord  EUenborough  held  the  variance  immaterial,  bat -that  if  the 
indictment  had.  professed  to  set  out  the  tenor  of  the  bill,  it  would  have 
been  a  variance.  Roper's  case,  1  Stark.  N.  P^  C.  518  (a).  And  upon  a 
motion  in  arrest  of  judgment,  the  Court  of  King's  Bench  held  ihe  convic- 
tion right.  Per  Abbott^  L  It  is  no  more  than  addressing  a  m&n  by  a 
wrong  name,  which  may  well  happen  without  qausing  any  uncertainty 
as  to  the  identity  of  the  person  intended  to  be  addressed.  6  M.  and  S. 
327.  And  again  in  a  similar  case;  where  the  bill  was  stated  to  haVe  been 
ifiled  by  A.  against  B.  (the  defendant  in  the  indictment)  and  another'^  and 
in  fact  it  Was  filed  against  B.,  C,  and  D.,  but  the  perjury  was  assigned 
*on  a  part  of  the  answer,  which  was  material  between  A.  and  B.,  [  *7t>8  ] 
Lord  Eltenborough  held  the  variance  immaterial.  Benson's  case,  2 
Campb.  509.     See  also  Baily's  case,  7  C.  and  P.  264  (^). 

The  defendant  was  tried  on  an  indictment  for  perjury,  committed  in 
giving  evidence,  as  the  prosecutor  of  an  indictment  against  A.  for  an 
assault ;  and  it  appeared  that  the  indictment,  for  the  assault  charged,  that 
the  prosecutor  had  received  an  injury,  "  whereby  his  life  was  greatly 
despaired  of."  In  the  indictment  for  perjury,  the  indictment  for  the 
assault  was  introduced  in  these  words,  <*.  which  indictment  was  presented 
in  nrianner  and  form  following,  that  is  to  say,"  and  set  forth  the  indict- 
ment for  the  assault  at  length,  and  correctly,  with  the  omission  of  the 
word  ^'  despaired"  in  the  above  passage.  It  was  insisted  that  this  was  a. 
fatal  variance,  but  the  learned  judge  who  tried  the  case  said,  that  the 
word  tenor  had  so  strict  and  technical  a  meaning  as  to  make  a  literal  re- 
cital necessary,  but  that  by  the  words  ''in  manner  and  form  following, 
that  is  to  say,"  nothing  more  was  requisite  than  a  substantial  recital,  and 
that  the  variance  in  the  present  case  was  only  matter  of  form,  and  did  .not 
vitiate  the  indictment.  May's  case,  2  Russell,  539.  Where  the  indict- 
ment stated  that  an  issue  came  on  to  be  tried,  and  it  appeared  that  an 
information  containing  several  counts,  upon  each  of  which  issue  was 
joined,  came  on  to  be  tried,  the  variance  was  held  immaterial.  Jones's 
case,  Peake,  N.  P.  C.  37. 

The  defendant  was  indicted  for  perjury  on  an  answer  to  a  bill  in  Chan- 
cery, which  had  been  amended  after  the  answer  put  in.  To  prove  the 
amendments,  a  witness  was  called,  who  stated  that  the  amendments  were 
made  by  a  clerk  in  the  Six  Clerks'  Office,  whose  handwriting  he  knew, 
and  that  the  clerk  wrote  the  word  ^'  amendment"  against  each  alteration. 
Lord  Tenterden  was  of  dpinion,  that  this  was  sufficient  proof  of  the 
amendments,  but  did  not  think  it  material  to  the  case.  Laycock's  case^ 
4  C.  and  P.  326  (c). 

Upon  ati  indictment  for  perjury  committed  on  a  trial  at  the  London  sit- 
tings, the  indictment  alleged  the  trial  to  have  taken  place  before  Sir  JT. 
LUtledale,  one  of  the  justices,  &c.  On  producing  the  record,  it  did  not 
appear  before  whom  the  trial  took  place,  but  the  postea  stated  it  to  have 
been  before  Sir  C  Abbott,  C.  J.,  &c.  In  point  of  fact,  it  took  place  be- 
fore Mr.  Justice  Littledale.-  Lord  Tenterden  overruled  the  objection^ 
that  this- was  a  variance,  saying— on  a  trial  at  the  assizes,  the  postea  states 
the  trial  to  have  taken  place  before  both  justices  ;  it  is  considered  in  hw 
as  before  both,  though  in  fact  it  is  before  one  only ;  and  I  am  not  aware 
—  ■       ■    ■  ■    ..■■        — -^      ■  . —  ■    ■   ■      ■ 

(a)  Eng.  Com.  L.  Rep.  ii.  494.    (b)  Id.  zzxii.  505.    (<;)  Id.  zix.  405. 
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that  the  postea  b  ever  made  up  here  diflferently,  when  a  judge  of  the  ooort 
sits  for  the  clitef  justice.     Coppard's  case,  Moody  and  Malk«  118  (a). 

But  where  an  uidlctment  for  perjury  assigned  on  an  affidavit  made  for 
the  purpose  of  setting  aside  a  judgment  since  the  rule  of  H.  T.,  4  Wm.. 
4,  alleged,  that  the  judgment  was  entered  up  "  in  or  a#  of"  Triokjr 
Term,  5  Wm.  4,  and  the  record  of  the  judgment,  when  produced,  was 
dated  "June  the  26ih,  5-Wm.  4."  Pattesatiy  J.,  held  this  to  be  a  vari- 
ance, and  refused  to  amend  under  the  9  Geo.  4,  c.  15.  Cooke's  case,  7 
C.  and  P.  559  (b). 

[  *169  ]  ''^An  allegation  that  the  defendant  made  his  warrant  of  attorney, 
directed  to  R.  W.  and  F.  B.,  "  then  and  still  being  attornies"  of  tlic  K. 
B.,  is  proved  by  putting  in  the  warrant.     Ibid. 

Where  in  an  indictment  for  perjury  against  C.  D.  it  was  averred,  that 
a  cause  was  depending  between  A.  B.  and  C.  D. ;  Lord  DenmOHy  C.  J., 
held  that  a  notice  of  set-off  intituled  in  a  cause  A.  B.  against  C.  D.,  was 
not  sufficient  evidence  to  support  the  allegation.  Stoveld's  case,  6  C.aiid 
P,  486  (c). 

Proof  of  the  falsity  of  the  matter  sworn.]  Evidence  must  be  given 
to  prove  the  falsity  of  the  matter  sworn  to  by  the  defendant ;  but  it  is  not 
necessary  to  prove  that  all  the  matters  assigned  are  false ;  for,  if  one  dis- 
tinct assignment  of  perjury  be  proved,  the  defendant  ought  to  be  found 
guilty.  Rhodes's  case,  2  Lord  Raym.  886 ;  2  W.  Bl.  790  ;  2  Stark.  Ev. 
627,  2d  ed.  And  where  the  defendant's  oath  is  as  to  bis  belief  onIy,-the 
averment  that  he  '^  well  knew  to  the  contrary"  must  be  proved.  See  2 
Chitty,  C.  L.  312 ;  2  Russell,  542. 

An  assignment  of  perjury  that  the  prosecutor  did  not  at  the  time  and 
place  sworn  to,  or  cU  any  other  time  or  place,  commit  bestiality  with  a 
donkey  (as  sworn  to)  or  laith  any  other  animal  whatsoever,  is  sufficiently 
proved  by  the  evidence  of  two  witnesses  falsifying  the  deposition  which 
had  been  sworn  to  by  the  defendant.     Gardiner's  case,  8  C.  and  P.  737  (d). 

Where  the  prosecutor  gave  no  evidence  upon  one  of  several  assign- 
'ments  of  perjury.  Lord  Denman,  C.  J.,  refused  to  allow  the  defendant  to 
show  that  the  matter  was  not  false.     Hemp's  case,  5  C.  and  P.  468  («). 

Proof  of  the  corrupt  intention  of  the  defendant,]  Evidence  is  es* 
sential,  not  onJy  to  show  that  the  witness  swore  falsely  in  fact,  but  also, 
as  far  as  circumstances  tend  to  such  proof,  fo  show  that  he  did  so  cor- 
ruptly, wilfully,  and  against  his  better  knowledge.  2  Stark.  Ev.  627,  2d 
ed.  In  this,  as  in  other  cases  of  intent,  the  jury  may  infer  the  motive 
from  the  circumstances.     Knill's  case,  5  B.  and  A.  929,  (n.)  (f). 

There  must  be  proof  that  the  false  oath  was  taken  with  some  d^;ree  of 
deliberation  ;  for  if,  under  all  the  circumstances  of  the  case,  it  appears 
that  it  was  owing  to  the  weakness  rather  than  the  perverseness  of  the 
party,, as  where  it  is  occasioned  by  surprise  or  inadvertance,  or  by  a  mis- 
take with  regard  to  the  true  state  of  the  question,  this  would  not  amount 
to  voluntary  and  corrupt  perjury.  Hawk.  P.  C.  b.  1,  c  69,  s.  2 ;  S  Rus- 
sell, 518;  4B1.  Com.  137. 


(a)  Eiur.  Com.  L.  Rep.  xiv.  210.    (b)  Id.  xxxii.  G2D.    (e)  Id.  xxv.  504.    (i)  Id.  zxziv. 
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Witnesses — number  requisite.]  It  is  a  general  rule,  that  the  testiinony 
of  a  atngle  witness  is  ihsuffictent  to  coavict  on  a  chiarge  of  perjury.  This 
is«n  ari^itrary  and- peremptory  rule,  founded  upon  the  general  apprehen- 
sion that  it  would  be  unsafe  to  convict,  in  a  case  where- there  would  be 
merely  the  oath  of-  one  man  to  be  weighed  against  that,  of  another.  2 
Statk.  Ev.  626,  2d  ed. ;  2  Russell,  544.  *Hawk.  P.  C.  b.  1,  c-  [  •770  J 
69;  4'BK  Com.  358.  '  But  it  is  said  that  this  rule  must'  not  be  utider- 
stood  as  estabiishiiig  that  two  witnesses  are  necessary  to  disprove  the  fact 
•  s^om  to  by  the  defendant;  for,  if  any  other  material  circumstance  be 
proved  by  other  witnesses,  in  confirmation  of  the  witness  who  gives  the, 
dh^ect  testimony  of  perjury,  it  niay  turn  the  scale  and  warrant  a  conviction. 
■  Lee's  case^  2  Russell,.  545.  Soit  is  said  by  IMtr.  Phillipps,  that  it  does  not 
appear  to  have  been  laid  down  that  two  witnesses  are  necessary  to  disprove 
the  fact  sworn  to  by  the  defendant ;  n9r  does  that  seem  to  be  absolutely 
requisite ;  that  at  least  one  witniess  is  not  sufficient ;  and,  in  addition  to  his 
testimony,  some  other  independent  evidence  ought  to  be  produced  (I). 
1  Phill.  Ev.  141,  6th  ed.      . 

.  A  distinction,  however,  appears  to  be  taken  between  proving  the  posi- 
tive allegations  in  the  indictment,  and  disproving  the  truth  of  the  matter 
sworn  to  by  the  defendant ;  the  latter,  as  it  is  said,  requiring  the  testimbny 
of  two  witnesses.  Thus  Mr.  Sergeant  Hawkins  says,  that  it  seems  to  be 
agreed  that  two  witnes$es  are  required  in  proof  of  the  crime  of  peijury  ; 
but  the  tnhing,  of  the  oaih  and  iiiQ  facts  deposed  may  be  proved  .by  one 
witness  only.  Hawk.  P.  C;  b.  2,  c.  46,  s.  10.  So  it  is  said  by  Mr.  Star- 
kie  (citing  the  above  passage  from  Hawkins),  that  it  seems  the  cofUnidio^ 
ltoii>'  must  be  given  by  (too  direct  witnesses ;  and  that  the  negative,  sup- 
ported by  one  direct  witness  and  by  circumstantial  evidence,  would  not  be 
sufficient  He  adds  that  he  had  been  informed  that  it  had  been  so  held 
by  Lord  Tenterden.     2  Stark.  Ev.  626,  (n.) 

In  Champney's  case,  2  Lew.  C.  C.  258,  Cokridge,  J.,  said,  "  One  wit- 
ness in  perjury  is  not  sufficient,  unless  supported  by  circumstantial  evi- 
dence of  the  strongest  kind  ;  indeed  Lord  Tenterden  was  of  opinion,  that 
two  witnesses  were  necessary  to  a  conviction."  See  Mudie's  case,  1  Moo. 
and  R.  1528. 

In  a  case  of  perjury  on  a  charge  of  bestiality,  the  defendant  swore  that 
he  saw  the  prosecutor  committing  the  offence,  and  saw  the  flap  of  his 
trowsers  unbuttoned.  To  disprove  this,  the  prosecutor  deposed  that  he 
did  not  commit  the  offence,  and  that  his  trowsers  had  tio  flap  ;  and  to  con^- 
firm  him,  his  brother  proved  that  at  the  time  in  question  the  prosecutor 
was  not  out  of  his  presence  more  than  three  minutes,  and  his  trowsers  had 
no  flap.  This  was  held  by  Patteson,  J.,  to  be  sufficient  corroborative  evi- 
dence to  go  to  the  jury,  who  found  the  defendant  guilty..  Grardiner's 
case,  8  C.  and  P.  737  (a). 

But  where  a  statement  by  the  prisoner  himself  is  given  in  evidence, 
contradicting  the  matter  sworn,  to  by  him,  it  *has  been  held  not  to  be  ne- 
cessary to  call  two  witnesses  to  prove  the  falsity ;  one  witness,  with  proof 
of  the  admission,  being  sufficient.  The  defendant  made  information,  upon 
oath  before  a  justice  of  the  peace,  that  three  women  were  concerned  in  a 

'  , ^ • : '■ 

(1)  State  9.  Hajward,  1  N.  &  M'C.  547.    Coulter  v.  Stewart,  2  Terger,  225.    Merht's 
case,  4  Rogers'  Rec.  58.    Case  of  Francis  &  al.,  Id.  12.    ' 

(a)  Eng.  Com.  L.  Rep.  xxxiv.  611. 
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riot  at  his  mill  (which  was  dismantled  by  a  mob,  on  account  of  the  price 
of  corn)';  and  afterwards,  at  the  sessions,  when  the  rioters  were  indicted, 
be  was  examined  concerning  those  women,  and  having  been  tampered 
with  in  their  favor,  he  then  swore  that  they  were  not  at  the  riot.  There 
was  no  other  evidence  on  the  trial  for  perjury  to  prove  that  the 
[  *77l  1  *woinen  were  in  the  riot  (which  was  the  perjury  assigned),  but 
the  defendant's  information,  which  was  read.  The  judge  thought  this 
evidence  sufficient,  and  the  defendant  was  convicted  and  transported* 
Anon.  cor.  Yates ^  and  afterwards  Lord  Mansfield^  and  WUmot  and  Ash^ 
ton,  JJ.,  concurred,  5  B.  and  A.  939,  940,  (n.)  (a)  ;  2  Russell,  545.  So 
in  a  case  where  the  defendant  had  been  convicted  of  perjury,  charged  in 
the  indictment  to  have  been  committed  in  an  examination  before  the 
House  of  Lords,  and  the  only  evidence  was  a  contradictory  examination 
of  the  defendant  before  a  committee  of  the  House  of  Commons,  applica- 
tion was  made  for  a  new  trial,  on  tfie  ground  that  in  perjury  two  witnesses 
were  necessary,  whereas,  in  that  case,  only  one  witness  had  been  adduced 
to  prove  the  corpus  delicti,  viz.  the  witness  ^who  deposed  to  the  contra- 
dictory evidence  given  by  the  defendant,  before  the  committee  of  the 
House  of  Commons  ;  and  further  it  was  insisted,  that  the  mere  proof  of  a 
contradictory  statement  by  the  defendant  on  another  occasion  was  not 
sufficient,  without  other  circumstances  showing  a  corrupt  motive,  and  neg- 
ativing the  probability  of  any  mistake.  But  the  Court  held,  that  the  evi- 
dence was  sufficient,  the  xontradiction  being  by  the  party  himself;  and 
that  the  jury  might  infer  the  motive  from  the  circuqeistance ;  and  the  rule 
was  refused.  Knill's  case,  5  B.  and  A.  929,  note  (a.)  (6).  So  where, 
upon  an  indictment  for  perjury,  in  an  affidavit  made  by  the  defendant,  a 
solicitor,  to  oppose  a  motion  in  the  Court  of  Chancery,  to  refer  his  bill  of 
costs  for  taxation,  only  one  witness  was  called,  and,  in  lieu  of  a  second 
witness,  it  was  proposed  to  put  in  the  defendant's  bill  of  costs,  delivered 
by  him  to  the  prosecutor  ;  upon  which  it  was  objected  that  this  was  not 
sufficient,  the  bill  not  having  been  delivered  on  oath,  Denman,  C.  J.,  was 
clearly  of  opinion,  that  the  bill  delivered  by  the  defendant  was  sufficient 
evidence,  or  that  even  a  letter  written  by  the  defendant,  contradicting  his 
statement  on  oath,  would  be  sufficient  to  make  it  unnecessary  to  have  a 
secoiKl  witness.     Mayhew's  case,  6  C.  and  P.  315  (c). 

There  appears,  however,  to  be  an  objection  to  this  evidence,  which  is 
not  easily  removed,  namely,  that  there  is  nothing  to  show  which  of  the 
statements  made  by*the  defendant  is  the  false  one,  where  no  other  evi- 
dence of  the  falsity  is  given.  Upon  this  subject  the  following  observa- 
tions were  made  by  Holroyd,  J. :  Although  you  may  believe  that,  on  the 
one  or  the  other  occasion  the  prisoner  swore  what  was  not  true,  it  is  not 
a  necessary  consequence  that  he  committed  perjury  ;  for  there  are  cases 
in  which  a  person  might  very  honestly  and  conscientiously  swear  to  a  par- 
ticular fact,  from  the  best  of  his  recollection  and  belief,  and  from  other 
circumstances  at  a  subsequent  time,  be  convinced  that  he  was  wrong,  and 
swear  to  the  reverse,  without  meaning  to  swear  falsely  either  time. 
Again,  if  a  person  swears  one  thing  at  one  time,  and  another  at  another, 
you  cannot  convict,  where  it  is  not  possible  to  tell  which  is  the  true  and 
which  is  the  false.     Jackson's  case,  1  Lewin,  C.  C.  270. 

So  in  Harris's  case  5  B.  and  A.  926,  the  Court  of  K.  B.  were  of  opin- 


(«)  Enj.  Com.  L.  Rep.  vii.  308,  n.    (A)  Id.  306.    (c)  Id.  xxt.  415. 


Petjury.  771 

ion  (p.  937),  that  perjury  could  not  be  'legally  assigned  by  showing  con* 
tradictory  depositions  with  an  averment  that  each  of  ♦lliern  was  [  *772  ] 
made  knowingly  and  deliberately,  but  without  averring  or  showing  in 
which  of  the  two  depositions  the  falsehood  consisted.  So  where  the  de- 
fendant was  charged  with  perjury  committed  on  a  trial  at  the  sessions ; 
Gurneyy  B.,  held  that  a  deposition  made  by  the  defendant  before  the  ma- 
gistrate entirely  diflferent  from  what  he  swore  at  the  trial,  was  not  in  itself 
sufficient  proof  that  the  evidence  he  gave  at  the  sessions  was  false,  but 
that  other  confirmatory  proof  must  be  adduced  to  satisfy  the  jury  that  he 
swore  falsely  at  the  trial.  Strong  confirmatory  evidence  having  been  giv- 
en of  the  truth  of  the  deposition,  the  defendant  was  found  guilty. 
Wheatland's  case,  8  C.  and  P.  238  (a). 

The  following  observations  on  this  subject,  by  an  able  writer  on  crim- 
inal law,  are  well  deserving  of  attention.  Where  depositions,  contrary 
to  each  other,  have  been  emitted  in  the  same  matter  by  the  same  person, 
it  may  with  certainty  be  concluded  that  one  or  the  other  is  false.  But  it 
is  not  relevant  to  infer  perjury,  in  so  loose  a  manner ;  the  prosecutor  must 
go  a  step  further,  and  specify  distinctly  which  of  the  two  contains  the 
falsehood,  and  peril  his  case  upon  the  means  he  possesses  of  proving  per- 
jury in  that  deposition.  To  admit  the  opposite  course,  and  allow  the 
prosecutor  to  libel  op  both  depositions,  and  make  out  his  charge  by  com- 
paring them  together,  without  distinguishing  which  contains  the  truth  and 
which  the  falsehood,  would  be  directly  contrary  to  the  precision  justly  re- 
quired in  criminal  proceedings.  In  the  older  practice  this  distinction  does 
not  seem  to  have  been  distinctly  recognized ;  but  it  is  now  justly  consid- 
ered indispensable  that  the  perjury  should  be  specified  as  existing  in  one, 
and  the  other  deposition  referred  to  in  modum  probcUionis,  to  make  out 
along  with  other  j:ircumstances,  where  the  truth  really  lay.  Alison,  Princ. 
Cr.  Law  of  Scot.  475.  These  remarks  are  applicable  to  the  cases  in  our 
law,  in  which  the  evidence  of  one  witness,  viz,  the  party  producing  the 
contradictory  statement,  and  the  statement  itself,  have  been  allowed  as 
sufficient  evidence  to  prove  the  falsity  of  the  oath.  Such  statements 
may  be  used  as  strong  corroborations  of  the  prosecutor's  case,  and  as  such 
they  are  admitted  in  the  Scotch  law.  A  party  cannot  be  convicted  (says 
Mr.  Alison)  of  the  perjury,  upon  the  evidence  merely  of  previous  or  sub- 
sequent declarations  emitted  by  him,  inconsistent  with  what  he  has  sworn  ; 
because  in  dubio  it  must  be  presumed  that  what  was  said  under  the 
sanction  of  an  oath  was  the  truth,  and  the  other  an  error  or  falsehood,  but 
both  such  declarations  and  written  evidence  under  his  hand,  inconsis- 
tent with  what  he  has  sworn,  form  important  articles,  which,  with  others, 
will  be  sufficient  to  make  the  scales  of  evidence  preponderate  against  him. 
Principles  of  Crim.  Law  of  Scot.  48  L 

Witnesses — competency  of.]  It  was  formerly  ruled,  that  the  party  in- 
jured by  the  perjury  was  incompetent  as  a  witness  for  the  prosecution, 
where  he  might  obtain  relief  in  equity,  on  the  ground  of  the  perjury. 
Dalby's  case,  Peake,  N.  P.  C.  12 ;  Eden's  case,  1  Esp.  N.  P.  C.  97.  But 
as  it  is  now  an  established  rule,  that  a  court  of  ^equity  will  not  [  *773  ] 
grant  relief  on  a  conviction  which  proceeds  on  the  evidence  of  the  prose- 

(a)  Eng.  Com.  L.  Rep.  xzziv.  969. 
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cator,  there  can  be  no  objection  i«  his  being  admitted  as  a  wjtnesHBU  Bfurt- 
Ifett  t?.  Pickersgill,  cited  4  Burr.  2255 ;  4  feast,  577 ;  Phill.  Ev.  €3, .  8th' 
ed.  And,,  in  general,  the  party  prejudiced,  is  a  competent  witness,  to 
prove  the  ofience.  Broughton^s  case^  2  Str.  1230  ;.  Abraham'^.  Bunn«  4 
Burr.  2255  j  2  Russell,  546.  It  is  no  objection  to.  the  competency  of  a. 
witness,  on  an  indictment  ibr  perjury  committed  in  an  answer  in  .cbaoce- 
ry,  that  iii  his  answer  to  a  cross  bill,  filed  by  the  defendant,  he  has  sworn 
the  fact  which  be  is  tQ  prove  on  the  indictment.     Pepys^  case,  Feake,  N* 

p.c.iaia 

If  several  persons  are  separately  indicted  for  perjury,  in  swearing  to  the 
sam^  fact,  any  of  them, .  before  conviction^  may  give  evidence  •  for  the 
other  defendants.     2  Hale,  P;  C.  280. 

See  further,  title  Witnesses,  ante^  p.  128,  18  L 

StaiiUes  relating  to  perjury,]  The  principal  statutory  enactment  re- 
specting perjury,  is  the  5  Eliz.  c.  9,  the  operation  of  which  is,  howeyor, 
more  confined  than  that  of  the  common  law  ;  and  as  it  does  not  (see  sec. 
13i)  restrain  in  any  manner  tlie  punishment  of  perjury  at  common  law, 
•Jt  has  seldom  been  the  practice  to  proceed  against  offenders  by  indictment 
under  this  statute. 

By  sec.  3?  the  procuring  any  witness  to  commit  perjury  in  any  matter 
in  suit,  by  writ,  &c.,  concerning  any  land3,  goods,  &c.,  or  when  sworn 
in  perpistuam  rei  memoriam,  is  punishable  by. the. forfeiture  of  forty 
pounds. 

By  sec.  4,  offenders  not  haying  goods,  &c..to  the  value  of  forty  pounds, 
are  to  suffer  imprisonment,  [and  stand  in  the  pillory,] 

Sec.  5  enacts,  that  no  person  or  persons,  being  so  convicted  or  attaint** 
fsd,  be  ifronri  thenceforth  received  as  a  witness  to  be  deposed  and  sworn  in 
any  court  of  record,  (within  England,  Wales,  or  the  marches  of  the  same,) 
until  such  time  as  the  judgrpent  given  against  the  said  person  or  persons 
shall  be  reversed  by  attaint  or  otherwise  ;  and  that  upon  every  such  rever«» 
sal,  the  parties  grieved  to  recover  his  or  their  damages  against  all  and 
eveiry  such  person  and  persons  as  did  procure  the  said  judgment  so  re- 
versed, to  be  first  given  against  them  or  any  of  them  by  action  or  actions, 
to  be  sued  upon  his  or  their  case  x>r  cases,  according  to  the  course  of  the 
GomnK>n  laws  of  the  realm. 

Sec.  6  enacts,  that  if  any  person  or  perjsons,  either  by  the  subornation, 
unlawful  procurement,  sinister  persuation,  or  means  of  any  others,  or  by 
their  own  act,  consent,  or  agreement,  wilfully  and  corruptly  commit  any 
manner  of  wilful  perjury,  by  his  or  their  deposition  in  any  of  the  .courts 
before  mentioned,  or  being  examined  ad  perpetuam  rei  memoriami  that 
then  every  person  or  persons  so  offending,  and  being  thereof  duly  con- 
victed or  attainted  by  the  laws  of  this  realm,  shall,  for  his  or  their  said 
offenoe,  lose  and  forfeit  twenty  pounds,  and  to  have  imprisonment  by  the 
space  of  six  months,  without  bail  or  mainprize ;  and  the  oath  of  such 
person  or  persons  so  offending,  from  thenceforth  not  to  be  received  in  any 
[  ^t4  J  court  of  ^record  within  this  realm  of  England  or  Wales,  or  the 
fnarcfaes  of  the  same,  untih  such  time  as  the  judgment  given  against  the 
said  person  or  persons  shall  be  reversed  by  attaint  or  otherwise ;  and  that, 
upon  every  such  reversal,  the  parties  grieved  to  recover  his  or  their  dama- 
ges against  all  and  every  such  person  and  persons  as  did  procure  the  said 
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ju4gpiient  80  retened  to  be  given  against  tbeih^'  or  any  of  them,  by  action 
•or  actions'  to  be.  sued  upon  his  or  the}r  case  or  cases,  according  to  the 
course  of  the  common  laws  of  this  realm. 

By  sec.  7,  if  such  offenders  have-  not  goods  to  the  y^lue  of  twenty 
pounds,  they  are  [to  be  set  in  the  pillory,  lEind  have  thdf  ears  nailed,  and] 
to  be  disabled  from  being  witnesses,  until  judgment  reversed. 

This  provision,  as  already  stated,  does  not  affect,  persons  convicted  of 
•perjury  at  common  law,  whose  competency  naay  be  restored  by  pardon, 
though  it  is  otherwise  with  regard  to  persons  convicted,  under  this  statute. 
AfUeyp.  125. 

It  appears  tbfcta  person  cannot  be  guilty  of  perjury  within  the.  meaning 
:of  this  staitute,  in  any  case  wherein  he  ma,y  not.  he  gtiilty  of  subornatioa 
of  perjury  within  th.e  same  statute,  and  as  the'suboraation  of  perjury  there 
mentioned,  extends  <mly  to  subornation  ^^  in  matters  depending  in  suit  by 
writ,  action,  bill,- plaint,  or  information,  in  anywise*  concerning  lands, 
tenements,  or  hereditaments,  or  goods,  chattels,  debts,  or  damages,  &c./' 
BO  perjury,  upon  aii  indictment  or  criminal  information,  can  bring  a.man 
within  the  statute.  Hawk.  P.  C.  b.  I,  c.  69,  s.  19 ;  Bac.  Ab.  Perjury ^ 
(B.)  The  statute  only  extends  .to  perjury  by  witnesses,  and  therefore  no 
one  comes  within  the  statute,  by  reason  of  a  false  oath  in  iln  hnswer  to  a 
bill  in  Chancery,-  or  by  swearing  the  peace  against  another,  or  in  a  pre- 
sefitnieni  made  by  him  as  homager  of  a  court  baron,  or  for  taking  a  false 
oath  before  commissioners  appointed'  by  the  king(l).  Hawk.  P.  C.  b..  1, 
c.  €9,  fi.  20.  It  seems  that  a  false  oath  taken,  before  the  sheriff,  on  an 
inquiry  of  damages,  is  within  the  statute.  Id.  8.22.  No  false  oath  is 
within  the  statute  whioh  does  not  give  some  person  a  just  cause  of  com- 
plaint; for  otherwise  it  i»nnot  be  said  that  any  [Person  was  grieved, 
hindered,  or  molested.  In  every  prosecution  on  the  statute,  therefore^ 
it  18  necessary  to  set .  forth  the  record  of  the  cause  wherein  the  perjury 
compiained  of  is  supposed  to  have  been  committed,  and  also  to  prove  at 
the  trial  of  the  cause,  that  there  is  actually  such  a  record,  by  producing  it 
or  a  true  copy  of  it,  which  must  agree  with  that  set  forth  in  the  pleadings, 
without  any  material  variance,  otherwise  it  cannot  legally  appear  that 
there  ever  was  such  a  suit  depending,  wherein  the  party  might  be  preju- 
diced inthe  manner  supposed.  If  the  action  was  by  more  than  one,  the 
false  oath  must  appear  to  have  been  prejudicial  to  all  the  plaintiffs.  Hawk. ' 
P.  C.  b.  1,  c.  69,  8.  23 ;  Bac.  Ab.  Perjury,  (B.)     2  Russell,  534. 

Various  provisions  for  facilitating  the  punishment  of  persons  guilty 
of  perjury  are  contained  in  the  23  Geo.  2,  c.  11.  By  sec.  3,  the  judges 
of  assize,  &c.,  may  direct  any  witness  tobe  prosecuted  for  perjury^  and 
may  assign  counsel,  &c.  By  sections  1  and  2,  the  ^indictment  [  ^75  ] 
in  perjury  is  much  simplified,  it  being  made  sufficient  to  set  forth  the  sub- 
stance of  the  offence  charged  upon  the  defendant ;  and  by  what  court, 
or  before  whom  the  oath  was  taiken,  (averring  such  court  or  person  to 
have  a  competent  authority  to  administer  the  same,)  together  with  the 
proper  averments  to  falsify  the  matter  wherein  the  perjury  is  assigned, 
without  setting  forth  the  bill,  answer,  &c.,  or  any  part  of  any  record  or 
proceeding,  and  without  setting  forth  the  commission  or  authority  of  the 


(1)  Resp.  V.  Newell,  3  Yeates,  413. 
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court  or  person  before  whom  the  perjury  was  committed ;  and  00  also  witli 
regard  to  indictments  for  subornation  of  perjury. 

The  statutes,  imposing  the  punishment  of  perjury  upon  the  taking  of 
false  oaths  in  particular  matters,  are  extremely  numerous.  An  abstract  of 
the  principal  of  these  will  be  found  in  2  Russell,  526,  tt  seq.,  and  in  2 
Deacon,  Dig.  C.  L.  1010. 

Punishment.]  Perjury  is  punishable  at  common  law  with  fine  and 
imprisonment,  at  the  discretion  of  the  court. 

By  the  2  Geo.  2,  c.  25,  s.  2,  '^  the  more  efTectually  to  deter  persons 
from  committing  wilful  and  corrupt  perjury  or  subornation  of  perjury ,''  it 
ia^enacied,  <*that  besides  the  punishment  already  to  be  inflicted ^by  law 
for  so  great  crimes,  it  shall  and  may  be  lawful  for  the  court  or  judge  be- 
fore whom  any  person  shall  be  convicted  of  wilful  and  corrupt  perjury, 
or  subornation  of  perjury,  according  to  the  laws  now  in  being,  to  order 
such  person  to  be  sent  to  some  house  of  correction  within  the  same  coun* 
ty,  for  a  time  not  exceeding  seven  years,  there  to  be  kept  to  hard  labor 
during  all  the  said  time,  or  otherwise  to  be  transported  to  some  of  his 
Majesty's  plantations  beyond  the  seas,  for  a  term  not  exceeding  seven 
years,  as  the  court  shall  think  most  proper :  and  thereupon  judgment  shall 
be  given,  that  the  person  convicted  shall  be  committed  or  transported  ac- 
cordingly, over  and  beside  such  punishment  as  shall  be  adjudged  to  be 
inflicted  on  such  person,  agreeable  to  the  laws  now  in  being ;  and  if  trans- 
portation be  directed,  the  same  shall  be  executed  in  such  manner  as  is  or 
shall  be  provided  by  law  for  the  transportation  of  felons ;  and  if  any  per- 
son so  committed  or  transported  shall  voluntary  escape  or  break  prison, 
or  return  from  transportation,  before  the  expiration  of  the  time  for  which 
he  shall  be  ordered  to  be  transported  as  aforesaid,  such  person  being 
thereof  lawfully  convicted,  shall  suSer  death  as  a  felon,  without  benefit  of 
clergy,  and  shall  be  tried  for  such  felony  in  the  county  where  he  so  es- 
caped, or  where  he  shall  be  apprehended." 

By  the  3  Geo.  4,  c.  114,  persons  guilty  of  perjury  or  subornation  of 
perjury,  may  be  sentenced  to  hard  labor. 

By  the  7  Wm.  4  and  I  Vict.  c.  23,  the  punishment  of  the  pillory  is 
abolished* 

Postponing  trials  for  perjury.]  It  is  the  practice  at  the  Central 
Criminal  Court  not  to  try  an  indictment  for  perjury  arising  out  of  a  civil 
suit,  while  that  suit  is  in  any  way  undetermined,'  except  in  cases  where  the 
f  *776  ]  court  in  which  it  is  pending  postpone  the  decision  of  it  *in  order 
that  the  criminal  charge  may  be'  first  disposed  of.  Ashburn's  case,  8  C. 
and  P.  50  (a). 


SUBORNATION   OT   PEBJURT. 


Subornation  of  perjury  at  common  law,  is  the  procuring  a  man  to  take 
a  ialse  oath  amounting  to  perjury,  the  man  actually  taking  such  oath ;  but 
if  he  do  not  actually  take  it,  the  person  by  whom  he  was  incited  is  not 

(a)  £iif .  Com.  L.  Rep.  zxziv.  968. 
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guilty  of  subornation  of  perjury ;  yet  he  may  be  punished   by  fine  and 
corporal  punishment     Hawk.  P.  C.  b.  1,  c.  69,  s.  10  (1). 

Upon  an  indictment  for  subornation  of  perjury,  the  prosecutor  must 
prove,  1,  the  inciting  by  the  defendant,  and  that  he  knew  that  the  evi- 
dence to  be  given  was  false ;  and  2,  the  taking  of  the  fabe  oath  by  the 
witness,  &c. 

Proof  of  the  incitement.}  The  incitement  may  be  proved  by  calling 
the  party  who  was  suborned,  and  though  convicted,  he  is  a  competent 
witness,  if  he  has  been  pardoned.  ReiJIy's  case,  1  Leach,  454.  The 
knowledge  of  the  defendant  that  the  evidence  about  to  be  given  would  be 
Ailse,  will  probably  appear  from  the  evidence  of  the  indictment,  or  it  may 
be  collected  from  other  circumstances* 

Proof  of  the  taking  of  the  false  oath.]  In  general  the  proof  of  the 
the  perjury  will  be  the  same  as  upon  an  indictment  for  perjury,  against 
the  witness  who  perjured  himself ;  and  even  if  the  latter  has  been  con** 
victed,  it  will  not,  as  it  seems,  be  sufficient,  against  the  party  who  has 
suborned  him,  to  prove  merely  the  record  of  the  conviction ;  but  the 
whole  evidence  must  be  gone  into  as  upon  the^  former  trial.  The  de* 
fendant  was  indicted  for  procuring  one  John  Macdaniel  to  take  a  false 
oath.  To  prove  the  taking  of  the  oath  by  Macdaniel,  the  record  of  his 
conviction  for  perjury  was  produced.  But  it  was  insisted  for  the  defend- 
ant, that  the  record  was  not  of  itself  sufficient  evidence  of  the  fact ;  that 
the  jury  had  a  right  to  be  satisfied  that  such  conviction  was  correct ;  that 
the  defendant  had  a  right  to  controvert  the  guilt  of  Macdaniel,  and  that 
the  evidence  given  on  the  trial  of  the  latter  ought  to  be  submitted  to  the 
consideration  of  the  present  jury.  The  Recorder  obliged  the  counsel  for 
the  crown  to  go  through  the  whole  case  in  the  same  manner  as  if  the  jury 
had  been  charged  to  try  Macdaniel.  Reilly's  case,  1  Leach,  455.  Upon 
this  case  Mr.  Starkie  has  made  the  following  observations : — ^This  authori- 
ty seems  at  first  sight  to  be  inconsistent  with  that  class  of  cases  in  which 
it  has  been  held  that,  as  against  an  accessary  before  the  fact  to  a  felony, 
the  record  of  the  conviction  of  the  principal  is  evidence  of  the  feet*  If 
the  prisoner,  instead  of  being  indicted  as  a  principal  in  procuring, 
&c.,  had  been  indicted  as  accessary  before  the  fact,  in  procuring,  be,  the 
record  would  cleariy  have  been  good  prima  facie  evidence  of  the  guilt  of 
♦the  principal.  It  is,  however,  to  be  recollected,  that  this  doc-  [  •777  J 
trine  rests  rather  upon  technical  and  artificial  grounds,  than  on  any  clear 
and  satisfactory  principle  of  evidence.  2  Stark.  Ev.  627,  2d  ed.  It  may 
also  be  observed,  that  the  indictment  for  subornation  of  perjury  does  not 
set  forth  the  conviction  of  the  party  who  took  the  false  oath,  but  only  the 
preliminary  circumstances  and  the  taking  of  the  oath ;  forming  an  allega- 
tion of  the  guilt  of  the  party,  and  not  of  his  cofwiction ;  and  in  Turner's 
case,  1  Moody,  C.  C.  347  (a) ;  post,  the  judges  expressed  a  doubt  whether, 
if  an  indictment  against  a  receiver  stated,  not  the  convictiorif  but  the 
guilt  of  the  principal  felon,  the  record  of  the  conviction  of  the  principal 
would  be  sufficient  evidence  of  the  guilt. 


(1)  Caae  of  Fru&cis  Sl  al.,  1  Rogers'  Bee.  121. 
(a)  2  £ng.  C,  Q.  347, 
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Offence  at  common  law.]  .  The  offence  of  piracy  at  common  law  cen- 
aistfl  th  committing  those  acts  of  .robbery  and  depredation  upon  the  high 
seasy  which,  if  committed  on  land,  would  have  amounted  to  felony  there; 
though  it  was  no  felony  at  common  law(l).  2  East,  P.  C.  796;  4  Bl. 
Com.  725  Hawk.  P.  C.  c.  37,  p.  4.  Before  the  28  Hen.  8,  c.  15,  the 
offence  was  only  punishable  by  the  civil  law,  and  that  statute  does  not 
render  it  a  felony.  By  other  statutes,  however,  which  will  be  presently 
noticed,  tb^  offence  is  made  felony,*  and  the  nature  of  the  offence  which 
shall  constitute  piracy  is  specifically  des(^ribed.        -  • 

^'  The  offence  of  piracy  at  .common  law  is  liothing  more  than  robbery 
[  *778  ]  upon  the  high  seas  ;  but  by  statutes  passed  at  various  times,  %nd 
«tiU  in  force,  many  artificial  offences  have  been  created,  which  are  to  be 
deemed  to  amount  to  piracy.-'     Report  of  Comm.  of  Crim«  Law. 

::Saluie  11  ^  12  Wm.B,  c.  7.]  By  the  11  &  12  Wm.  3,  c.  7,  s.  8, 
*^  if  any  of  his  Majesty's  natural  born  subjects  or  denizens  of  this  king- 
dom, shall  commit  any  piracy,  or  robbery,  or  any  act  of  hostility  against 
others,  his  Majesty's  subjects  upon  the  sea,  under  color  of  any  oommio- 
sion  from  any  foreign  prince  or  state,  or  pretence  of  authority  from  any 
person  whatsoever,  such  offender  or  offenders  shall  be  deemed,  adjudged> 
and  taken  to  be  pirates,  felons,  and  robbers,  &c." 
.  By  s.  9,  '^  if  any  commander,  or  master  of  any  ship,  or  any  seaman  or 
mariner,  shall  in  any  place  where  the  admiral  has  jurisdiction,  betray  his 
trust,  and  turn  pirate,  enemy,  or  rebel,  and  piratically  and  feloniously  run 
away  with  his,  or  their  ship  or  ships,  or  any  barge,  boat,  ordnance,  am- 
munition, goods,  or  merchandise,  or  yield  them  up  voluntarily  to  any 
pirate ;  or  shall  bring  any  seducing  message  from  any  pirate,  enemy ^  or 
rebel ;  or  consult,  combine,  or  confederate  with,  or  attempt,  or  endeavor 
to  corrupt  any  commander,  master,  officer,  or  mariner,  to  yield  up,  or  run 
away  with  any  ship,,  goods,  or  merchandise,  or  turn  pirates,  or  go  over  to 
pirates ;  or  if  any  person  shall  lay  violent  hands  on  his  commander, 
whereby  to  binder  him  from  fighting  in  defence  of  his  ship,  and  goods 
committed  to  bis  trust,  or  shall  confine  his  master,  or  make,  pr. endeavor 
to  make  a  revolt  in  his'ship,  he  shall  be  adjudged,  deemed,  and  taken  to 
be  a  pirate,  felon,  and  robber,  [and  suffer  death,"  &c.] 

(1)  U.  S.  V.  ChapelB  &  al.,  3  Wheeler's  C.  C.  205.  1  Kent's  Com.  Lect.  ix.  Mr.  Dupon- 
ceau's  Translation  of  Bvnkershock  on  War,  c.  17,  p.  128,  n.  Bass*  case,  4  Rogers'  Rec.  161. 
2  Wheeler's  C.  C.  Preface,  p.  xxvii. 
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Upon  the  above  section  (9)  of  the  11  &  12  Wm.  3,  c.  7,  it  has  been 
decided  by  the  twelve  judges,  that  the  making,  or  endeavoring  to  make  a 
revolt  on  board  a  ship,  with  a  view  to  procure  a  redress  of  what  the 
prisoners  may  think  grievances,  and  without  any  intent  to  run  away  with 
the  ship,  or  to  commit  any  act  of  piracy,  is  an  offence  within  the  statute. 
Hastings'  case,  1  Moqdy,  C.  C.  82  (a). 

Slat.  8  G^.  1,  c.  24.]  By  the  8Geo.  1,  c.  24,  s.  1,  "  in  case  any  per- 
son or  persons  belonging  to  any  sl>ip,  or  vessel  whatsoever,  upon  meeting 
any  merchant  ship,  or  vessel  on  the  high  seas,  or  in  any  port,  haven,  or 
creek  whatsoever,  shall  forcibly  board  or  enter  into  such  ship  or  vessel, 
dnd  though  they  do  not  seize  or  carry  off  such  ship  or  vessel,  shall  throw 
overboard,  or  destroy  any  part  of  the  goods  or  merchandize  belonging  to 
such  ship  or  vessel,  the  person  or  persons  guilty  thereof,  shall  in  all  re- 
spects be  deemed  and  punished  as  pirates  aforesaid." 

Atkd,  by  the  same  section,  if  any  commander  or  master  of  any  ship  or 
vessel,  or  any  other  person  or  persons  shall  anywise  trade  with  any  pirate 
by  truck,  barter,  exchartge,  or  in  any  other  manner,  or  shall  furnish  ftny 
pirate,  feloD,  or  robber  upon  the  seas,  with  any  ammunition,  provision,  or 
siMPes  of  any  kind ;  or  shall  fit  out  any  ship  or  vessel  knowingly,  and  with 
a  design  to  trade  with  any  *^pirate,  felon,  or  robber  upon  the  [  *779  ] 
aaas;  or  if  any  person  or  persons  shall  anyways  consult,  combine,  confed*- 
erate,  or  correspond  with  any  pirate,  felon,  or  robber  on  the  seas,  knowing 
him  to  be  guihy  of  such  piracy,  felony,  or  robbery,  every  such  offender 
shall  be  deemed  and  adjudged  guilty  of  piracy,  felony,  and  robbery. 

Statute  18  Geo.  2,  c.  30.]  By  the  18  Geo.  2,  c.  30,  all  persons  being 
natural  born  subjects  or  denizens  of  his  Majesty,  who,  during  any  war, 
shall  commit  any  hostilities  upon  the  sea,  or  in  any  haven,  riveT,  creek,  or 
piaee  where  the  admiral  or  admirals  have  power,  authority,  or  jurisdiction, 
against  his  Majesty^s  subjects,  by  virtue  or  under  cdor  of  any  commission 
from  any  of  his  Majesty's  enemies,  or  shall  be  any  other  ways  adherent, 
or  giving  aid  or  oomiort  to  his  Majesty's  enemies  upon  the  sea,  or  in  any 
haven,  river,  creek,  or  place  where  the  admiral  or  admirals  have  power, 
&c.,  may  be  tried  as  pirates,  felons,  and  robbers  in  the  Court  of  Admiralty, 
in  the  same  manner  as  pirates,  &c.,  are  by  the  said  act  (11  &  12  W.  3,) 
directed  to  be  tried,  [and  shall  suffer  death.] 

Under  this  statute,  it  has  been  held,  that  persons  adhering  to  the  King's 
enemies  by  cruising  in  their  ships,  may  be  tried  as  pirates  under  the  usual 
commission  granted  by  virtue  of  the  statute  28  Hen.  8.  Evans's  case,  2 
East,  P.  C.  798. 

iStfof.  32  Geo.  2,  c.  25.]  By  the  32  Geo.  2,  c.  25,  s.  12,  in  case  any 
commander  of  a  private  ship  or  vessel  of  war,  duly  commissioned  by 
the  29  Geo.  2,  c.  34,  or  by  that  act,  shall  agree  with  any  commander  or 
other  person  belonging  to  any  neutral  or  other  ship  or  vessel  (except  those 
of  his  Majesty's  declared  enemies)  for  the  ransom  Qf  any  such  neutral  or 
other  ship  or  vessel,  or  cargo,  after  the  same  has  been  taken  as  a  prize,  and 
shall,  in  pursuance  of  such  agreement,  quit,  set  af  liberty,  or  discharge  any 
such  prize,  instead  of  bringing  it  into  some  port  of  bis  Majesty's  domin- 

(fl)  2  Eng.  C.  O.  82. 
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ioos,  Bttch  ofibnder  shall  be  deemed  and  adjudged  gailty  of  piracy,  felony, 
and  robbery,  and  shall  suffer  death.  See  stat.  22  Geo.  3,  c.  25,  and  2 
East,  P.  C.  801. 

iSStof.  5  Geo.  4,  c.  113 — dealing  ih  slaves.]  By  the  5  Geo.  4,  c.  113, 
s.  9,  the  carrying  away,  conveying,  or  I'enioving,  of  any  person  upon  the 
high  seas  for  the  purpose  of  his  being  imported  or  brought  into  any  plilce 
as  a  slave,  or  being  sold  or  dealt  with  as  such,  or  the  embarking  or  receir* 
ing  on  board  any  person  for  such  purpose,  is  made  piracy,  felony,  and 
robbery,  punishable  with  death.  By  sec.  10,  the  dealing  in  slaves,  and 
other  oflenees  connected  therewith,  are  made  felony. 

Now  by  the  7  Wm.  4  and.l  Vict.  c.  91,  the  punishment  of  death  impo- 
sed by  the  ninth  section  of  the  above  statute  is  abolished,  and  transporta- 
tion for  life,  &c.  substituted. 

Proof  of  the  piracy.]  The  prosecutor  must  give  evidence  of  facts, 
which,  had  the  transaction  occurred  within  the  body  of  a  county,  would 
[  *780  ]  have  rendered  the  offender  guilty  of  larceny  or  robbery  at  •teofn- 
mon  law.  He  must,  therefore;  show  a  taking  anmo  furandi  and  lucri 
causa.  It  is  said  tliat  if  a  ship  is  attacked  by  a  pirate,  and  the  master,  for 
her  redemption,  gives  his  oath  to  pay  a  sum  certain,  thoogh'  there  is  tt6 
taking,  yet  it  is  piracy  by  the  law  marine,  but  by  the  cdmmon  law  there 
must  be  a  actual  taking,  though  but  to  the  value  of  a  penny,  as  in  rob- 
bery. 1  Beawes,  Lex  Merc.  25,  citing  44  Ed.  3,  14,  4  Hen.  4.  If  a  ship 
is  riding  at  anchor,  with  part  of  the  mariners  in  her  boat,  and  the  rest  on 
shore,  so  that  none  remain  in  the  ship,  if  she  be  attacked  and  robbed,  it  is 
piracy.     I  Beawes,  Lex  Merc.  253,  citing  14  Edwl  3,  1 15. 

Proof  with  regard  to  the  persons  guilty  of  piracy.]  The  sdbject  irf 
a  foreign  power  in  amity  with  this  country  may  be  punished  for  pitaey 
committed  upon  English  property.  1  Beawes,  Lex  Merc.  251.  A  person 
having  a  special  trust  of  goods  will  not  be  guilty  of  piracy  by  converting 
them  to  his  own  use ;  as  where  the  master  of  a  vessel  with  goods  on  board, 
ran  the  goods  on  shore  in  England,  and  burnt  the  ship  with  intent  to  de- 
fraud the  owners  and  insurers,  on  an  indictment  for  piracy  and  stealing 
the  goods,  it  was  held  to  be  only  a  breach  of  trust,  and  no  felony,  and 
that  it  could  not  be  piracy  to  convert  the  goods  in  a  fraudulent  manner, 
until  the  special  trust  was  determined.  Mason's  case,  2  East,  P.  C  796 ; 
8  Mod.  74.  Btit  it  is  otherwise  with  regard  to  the  mariners.  Thus  where 
several  seamen  on  board  a  ship  seized  the  captain,  he  not  agreeing  with 
them,  and  after  putting  him  ashore,  carried  away  the  ship,  and  subse- 
quently committed  several  piracies,  it  was  held  that  this  force  upon  the 
captain,  and  carrying  away  the  ship,  was  piracy.  May's  case,  2  East,  P. 
C.  796»  The  prisoners  were  convicted  upon  a  count  charging-  them  with 
feloniously  and  piratically  stealing  sixty-five  fathoms  of  cable,  &c.,  upon 
the  high  seas,  within  the  jurisdiction  of  the  admiralty.  It  appeared  that 
they  were  Deal  pilots,  who  having  been  applied  to  by  the  master  to  take 
the  vessel  into  Ramsgate,  had  in  collusion  with  him,  cut  away  the  cable 
and  part  of  the  anchor,  which  had  before  been  broken*,  for  the  purpose  of 
causing  an  average  loss  to  the  underwriters.  It  was  objected  that  the 
offence  of  the  prisoners  was  not  larceny,  having  been  committed  by  them 
jointly  with  the  master  of  the  vessel,  not  for  the  purpose  of  defrauding 
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the  owners,  but  for  tlie  purpose  of  defrauding  the  tmdcrwritem  for  the 
benefit  of  the  owners.  A  majority  of  the  judges^  however,  held  Ihe  con- 
viction right.     Curling's  case,  Russ.  and  Ry.  123  (a). 

Proof  with  regard  to  af^cesaaries.]  Accessaries  to  piracy,  were  iriable 
only  by  tlw  civil  law,  and  if  their  offence  was  committed  on  land,  they 
were  not  punishable  at  all  before  the  11  &  12  Wra.  3,  c.  7,  s.  10.  And 
now  by  the  8  Geo.  1,  c.  24,  s.  3,  all  persons  whatsoever,  who,  by  the  1  i  &. 
12  Wm.  3,  c.  7,  are  declared  to  be  accessary  or  accessaries  to  any  piracy 
or  robbery  therein  mentioned,  are  declared  to  be  principal  pirates,  felons, 
and  robbers,  and  shall  be  inquired  of,  heard,  determined,  and  adjudged, 
in  the  same  manner  as  persons  guilty  of  piracy  and  robbery  may,  accord- 
ing to  that  statute,  and  shall  suffer  death  in  like  manner  as  pirates,  &c, 

*The  knowingly  abetting  a  pirate,  within  the.  body  of  a  county,  [  *781  J 
is  not  triable  at  common  law.     Admiralty  case,  13  Rep.  53. 

.  Venw  and  trial,]  The  decisions  with  respect  to  the  venue  for  oSen- 
oes  committed  on  the  high  seas  have  been  stated,  finte^  p.  233. 

By  the  46  Geo.  3,  c.  54,  all  treasons,  piracies,  felonies,  robberies,  mur- 
dersi  conspiracies,  and  other  offences,  of  what  nature  or  kind  soever,  com* 
nutted  upon  the  sea,  or  in  any  haven,  river,  creek,  or  place,  where  the 
admiral  or  admirals  have  power,  authority,  or  jurisdiction,  may  be  inquired 
of,  tried«  &c.,  according  to  the  common  course  of  the  laws  of  this  realm  ; 
and  for  offences  committed  upon  the  land  within  this  realm,  and  not  oth- 
erwise, in  any  of  his  Majesty's  islands,  plantations,  colonies^  domiaions, 
forts  or  factories,  under  and  by  virtue  of  the  King's  commission  or  com- 
missions, under  the  Great  Seal  of  Great  Britain,  to  be  directed  to  any 
such  four  or  more  discreet  persons  as  the  Lord  Chancellor,  &c.,  shall  from 
time  to.  time  think  fit  to  appoint.  The  commissioners  are  to  have  the 
same  powers  as  commissioners  under  the  28  Hen.  8. 

Punishment  under  the  7  Wm.  4  and  1  Vict.  c.  88.]  By  the  7  Wm, 
4  and  1  Vict.  c.  88,  so  much  of  the  28  H.  6,  c.  15,  the  11  and  12  Wm, 
3,  c.  7  ;  the  4  Geo.  1,  c.  11,  s.  7  ;  the  8  Gep.  1,  c.  24 ;  and  the  18  Geo. 
2,  c.  30,  as  relate  *'  to  the  punishment  of  the  crime  of  piracy,  or  of  any 
offence,  by  any  of  the  said  acts,  declared  to  be  piracy,  or  of  accessaries 
thereto  respectively,"  are  repealed. 

By  s.  2,  '^  whosoever  with  intent  to  commit,  or  at  the  time  of  or  imme- 
diately before,  or  immediately  after  committing  the  crime  of  piracy  in 
respect  of  any  ship  or  vessel,  shall  assault  with  intent  to  murder^  any  per- 
son being  on  board  of,  or  belonging  to  such  ship  or  vessel,  or  shall  stab, 
cut,  or  wound  any  such  person,  or  unlawfully  do  any  act  by  which  the  life 
of  such  person  may  be  endangered,  shall  be  guilty  of  felony  and  being 
convicted  thereof,  shall  suffer  death  as  a  felon." 

By  s.  3,  "  whosoever  shall  be  convicted  of  any  offence,  which  by  any  of 
the  acts  hereinbefore  referred  to,  amounts  to  the  crime  of  piracy,  and  is 
thereby  made  punishable  with  death,  shall  be  liable,  at  the  discretion  of 
the  court,  to  be  transported  beyond  the  seas  for  the  term  of  the 'natural 
life  of  such  offender,  or  for  any  term  not  less  than  fifteen  y^ars,  or  to  be 
imprisoned  for  any  term  not  exceeding  three  years."  . 

By  s.  4,  "  in  the  case,  of  every  felony  punishable  under  this  act,. every 

(A)  1  £iLg.  C.  C.  12S. 
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principal  in  the  second  degree,  and  every  accessary  before  the  fact,  shall 
be  punishable  with  death  or  otherwise^  in  the  same  manner  as  the  princi- 
pal  in  the  first  degree,  is  by  this  act  punishable,  and  every  accessary  after 
the  fact  to  any  felony  punishable  under  this  act  shall,  on  conviction,  be  li- 
able to  be  imprisoned  lor  any  term  not  exceeding  two  years." 

By  8.  5,  in  cases  of  imprisonment  the  court  may  award  hard'labor,  and 
solitary  confinement  not  exceeding  one  month  at  any  one  time,  and  three 
months  in  any  one  year^ 
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Statute  7  fVm.  4  and  1  Vict.  c.  36.]  The  law  with  regard  to  the  em- 
bezzlement of  letters  by  persons  employed  in  the  post-office  was  formerly 
contained  in  the  5  Geo.  3,  c.  ^5,  s.  17,  7  Geo.  3,  c.  50,  s.  l,and  42  Geo. 
3,  c.  81,  8.  1.  The  provisions  of  those  acts  were  afterwards  consolidated 
in  the  52  Geo.  3,  c.  143. 

By  the  7  Wm.  4  and  1  Vict.  c.  32,  the  last-mentioned  statute  and  all 
other  enactments  relative  to  oflfences  committed  against  the  post-office 
(excepting  so  much  of  the  5  Geo.  3,  c.  25  and  the  7  Geo.  3,  c.  50,  as  re- 
spectively relate  to  any  felony  or  other  offence  committed  within  the 
British  dominions  in  America  and  the  West  Indies)  have  been  repealed, 
and  the  law  has  been  consolidated  and  further  provisions  made,  by  the  7 
Wm.  4  and  1  Vict.  c.  36,  which  came  into  operation  on  the  same  day  as 
the  7  Wm.  4  and  1  Vict.  c.  32. 

Offences  by  officers  employed  under  the  post- office — opening  or  ife- 
taining  letters.]  By  the  7  Wm.  4  and  1  Vict.  c.  36,  s.  25,  "  every  person 
employed  by  or  under  the  post-office  who  shall  contrary  to  his  duty  open 
[  *783  ]  CMT  procure  or  suffer  to  be  opened  a  post  letter,  or  shall  wilfully  ^'de* 
tain  or  delay,  or  procure  or  suffer  to  be  detained  or  delayed,  a  post  letter, 
shall  in  England  and  Ireland  be  guilty  of  a  mudemeanor,  and  in  Scotland 
of  a  crime  and  offence^  and  being  convicted  thereof  shall  suffer  such  pun- 
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ishment  by  fine  or  imprisonment,  or  by  both,  as  to  tl>e  court  shall  seem 
meet :  Provided  atways  that  notliing  herein  contained  shall  extend  to  the 
opening  or  detaining  or  delaying  of  a  post  letter  returned  for  want  of  a 
true  direction,  or  of  a  post  letter  reiurned  by  reason  that  the  person  to 
whom  the  same  shall  be  directed,  is  dead.or  cannot  be  found,  or  shall  have 
refused  the  same,  or  shall  have  refused  or  neglected  to  pay  the  postage 
thereof;  nor  to  the  opening  or  detaining  or  delaying  of  a  post  letter  in 
obedience  to  an  express  warrant  in  writing  under  the  hand  (in' Great  Bri- 
tain) of  one  of  the  principal  secretaries  of  state,  and  in  Ireland  under  the 
hand  and  seal  of  the  lord  lieutenant  of  Ireland." 

Offences  by  officers  employed  in  the  post-office — stealing,  embezzling, 
secreting,  or  destroying  letters,]  By  sect.  26,  "  every  person  employed 
under  the  post-office  who  shall  steal,  or  shall  for  any  purpose  whatever, 
embezzle,  secrete,  or  destroy,  a  post  letter,  shall  in  England  and  Ireland 
be  guilty  of  felony,  and  in  Scotland  of  a  high .  crime  and  offence,  and 
shall,  at  the  discretion  of  the  court,  either  be  transported  beyond  the  seas 
for  the  term  of  seven  years,  or  be  imprisoned  for  any  term  not  exceeding 
three  years ;  and  if  any  such  post  letter  so  stolen  or  embezzled,  secreted, 
or  destroyed,  shall  contain  therein  any  chattel  or  money  whatsoever,  or 
any  valuable  security,  every  such  offender  shall  be  transported  beyond  the 
seas  for  life." 

Offences  by  officers  employed  in  the  post-office — stealing  or  embez- 
zling printed  votes,  newspapers,  fyc]  By  sect.  32,  "  for  the  i>rotection 
of  printed  votes  and  proceedings  in  parliament  and  printed  newspapers," 
it  is  enacted,  that  **  ^sery  person  employed  in  the  post-office  who  shall 
steal,  or  shall  for  any  purpose  embezzle,  secrete,  or  destroy,  or  shall  wil- 
fully detain  or  delay  in  course  of  conveyance  or  delivery  thereof  by  the 
post,  any  printed  votes  or  proceedings  in  parliament,  or  any  printed  news- 
paper, or  any  other  printed  paper  whatever  sent  by  the  post  without 
covers,  or  in  covers  open  at  the  sides,  shall  in  England  and  Ireland  be 
guilty  of  a  misdemeanor,  and  in  Scotland  of  a  crime  and  offence,  and  being 
convicted  thereof  shall  suffer  such  punishment  by  fine  or  imprisonment, 
or  by  both,  as  to  the  court  shall  seem  meet." 

Proof  of  being  employed  by  or  under  the  post-office.]  The  employ- 
ment of  the  offender  "  by  or  under  the  post-office"  must  be  proved.  It 
is  not  necessary  in  these  cases  to  produce  the  actual  appointment  of  the 
prisoner,  it  is  sufficient  to  show  that  he  acted  in  the  capacity  imputed  to 
him.  Borrett's  case,  6  C.  and  P.  124(a);  Rees'  case,  Id.  606(6). 
The  prisoner  was  indicted  on  the  7  Geo.  3,  c.  50,  (which  stated  the 
special  capacities  of  the  parties  employed  in  the  post-office),  in  the  first 
and  third  counts,  as  '^  a  person  employed  in  sorting  and  charging  letters 
in  the  post-office,"  and  in  the  second  *and  fourth  counts,  as  '[  •784  ] 
''  a  person  employed  in  the  business  relating  to  the  general  post-office  ;" 
it  appeared  that  he  was  only  a  sorter  and  not  a  charger,  and  he  was  con- 
victed on  the  second  and  fourth  counts  only.  It  was  objected  that  as  he 
was  acquitted  on  the  counts  charging  him  as  a  sorter  and  charger,  and  it 
was  not  proved  that  be  was  employed  in  any  other  capacity  than  that  of 

f ' 

(a)  Eng.  Com.  L.  Rep.  X2y.  319.    (I)  Id.  669. 
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sorter,  ho  ought  not  have  been  convicted  on  the  second  and  fourtli  oounts. 
The  judges  thought  the  objection  valid,  but  were  inclined  to  be  of  opin- 
ion tliat  tlie  prisoner  might  have  been  properly  convicted  upon  the  first 
and  third  counts  by  a  special  finding,  that  be  was  a  sorter  only.  Shaw's 
ca^,  2  East,  P.  C.  580  ;  2  W.  Bl.  789 ;  1  Leach,  79.  In  a  subeequeot 
case  whene  the  prisoner  was  described  as  a  post-^boy  and  rider,  and  was 
proved  to  be  only  a  post-boy,  being  convicted,  the  judges  held  the  the  con- 
viction rigITt,  saying  that  a  post-boy,  riding  on  horseback  was  a  rider  as 
well  as  a  post-boy.  Ellins's  case,  Russ.  and  Ry.  188  (a).  A  persoo 
employed  at  the  receiving-house  of  the  general  post-ofiice  to  clean  boots, 
be,  and  who  occasionally  assisted  in  tying  up  the  letter-bags,  was  held 
not  to  be  a  person  employed  by  the  post-office  within  the  52  Geo.  3^  c. 
143,  8.  2.     Pearson's  case,  4  C.  and  P.  572  (&). 

Where  the  prisoner  was  employed  by  a  post-mistress  to  carry  letters 
from  D.  to  B.,  at  a  weekly  salary  paid  him, by  the  post^mistress,  which  was 
repaid  to  her  by  the  post-office,  it  was  hold  that  he  was  a  f>erson  employ-^ 
ed  by  the  post-office  witliin  the  52  Geo.  3,  c.  143,  s.  2.  Salisbury's  case, 
5  C.  and  P.  155  (c).  In  the  above  case,  PaUeson^  J.,  was  inclined  to 
think  that  the  words  '^  whilst  employed,"  in  the  second  section^  merely 
meant  that  the  party  should  be  then  in  the  employ  of  the  post«office,  and 
not  that  the  letter  stolen  should  be  id  the  party's  hands  in  the  course  of 
his  duty.     Ibid.  • 

Prwf  of  opening  or  detaining  letters.]  It  must  be  proved  that  the 
defendant  opened  or  detained  a  letter  according  to  the  allegation  in  tlie  in* 
dictment.  In  answer  to  the  charge,  the  defendant  may  show  any  of  the 
circumstances  mentioned  in  the  proviso  to  the  25th  section,  which  author- 
ize him  to  open  or  detain  the  letter. 

Proof  of  stealings  embezzling^  secreting^  or  destroying  letters.] 
Prove  a  larceny  of  a  letter,  or  of  a  letter  containing  money,  &;c.,  as  the 
case  may  be.  The  ownership  of  the  property  need  not  be  proved,  but 
may  be  laid  in  the  postmaster-general ;  neither  need  it  be  shown  to  be  of 
any  value.  To  bring  the  case  within  the  statute,  the  letter  must  be  a 
<<  post-letter."  As  to  what  is  to  be  considered  a  '^  post-letter"  and  what 
a  deliva'y  to  the  post-office,  see  the  interpretation  clause^  postj  p.  790. 

Where  the  charge  is  for  embezzling,  &c.,  the  prosecutor  must  prove 
that  the  prisoner  either  embezzled,  secreted,  or  destroyed  the  letter  de* 
scribed.  Where  the  prisoner  secreted  half  a  bank-note  on  one  day,  and 
the  other  half  on  another  day,  it  was  held  to  be  a  secreting  of  the  note 
[  ^785  ]  within  the  7  Geo.  3,  c.  50.  The  doubt  was,  *^whether  secreting 
in  the  statute  did  not  mean  the  original  secreting,  as  taking  does ;  but 
the  judges  distinguished  between  taking  and  secreting,  for  after  the  priso- 
ner had  got  possession  of  the  second  letter,  he  secreted  both.  Moor's 
case,  2  East,  P.  C.  582.  The  statute  52  Geo.  3,  mentioned,  ^  any  part  of 
any  bill,"  &c.  The  secreting  will  be  proved  in  general  by  circumstantial 
evidence.     See  as  to  concealment  of  effects  by  Bankrupts,  ante^  p.  272. 

Where  such  is  the  charge,  it  roust  appear  that  the  letter  contained  some 
chattel,  money,  or  valuable  security.  Where  the  letter  embezzled  was 
described  as  containing  several  notes,  it  was  held  sufficient  to  prove  that  it 

{a)  1  Eng.  C.  C.  188.    (6)  Eng.  Com.  L.  Rep.  xiz.  533.    (c)  Id.  zxiv.  253. 
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contatned  any  one  of  them,  the  allegation  not  being  rfescriptive  of-  the 
letter,  but  of  the  offence.  Ellins'  case,  Russ.  and  Ry.  188  (a).  It  is  not 
necessary  to  prove  the  execution  of  the  instruments  which  the  letter  is 
proved  to  contain.  Ibid.  Country  bank  notes  paid  in  London,  and  not  re- 
issued, were  held  within  the  7  Geo.  3.  They  were  said  to  be  valuaUo 
to  the  possessors  of  them,  and  available  ngainst  the  makers  of  them,  and 
fell  within  both  the  words  and  meaning  of  the  act.  Ransom's  case,  Russ. 
and  Ry.  232(6) ;  2  Leach,  1090.  Upon  an  indictment  under  the  7  Geo. 
:B,  it  was  held  that  a  bill  of  excliange  might  be  described  as  a  warrant  for 
the  payment  of  money,  as  in  cases  of  forgery.  WiHoughby's  case,  2 
East,  P.  C.  58L  Neither  the  former  statutes  nor  the  52  Geo.  3^  con- 
tained the  word  "  coin"  or  "  money."  The  prisoner  was  indicted  under 
the  former  statutes  for  stealing  5^.  Sd.  in  gold  coin,  (being  a  sorter  in  the 
post-office,)  and  it  was  objected  that  as  the  letters  contained  money,  and 
not  securities  for  money,  the  case  was  not  within  the  acts,  and  the  Court 
(at  the  Old  Bailey)  being  of  this  opinion,  the  prisoner  was  acquitted. 
Skutt's  case,  2  East,  P.  C.  582.  The  security  specified  in  the  statute 
must  be  valid  and  available,  and  therefore  a  draft  purporting  to  be  drawn 
in  London,  but  drawn  in  Maidstone,  and  having  no  stamp  upon  it  pur^ 
suant  to  the  31  Geo.  3,  c.  25,  was  held  not  to  be  a  draft  within  the  7  Geo. 
3,  c.  50.  Pooley's  case,  Russ.  and  Ry.  12  (c),  2  Leach,  887 ;  3  BbB.  and" 
Pul.  311. 

It  seems  that  the  contents  of  the  letter  secreted,  &c.  will  not  be  evi- 
dence as  against  the  prisoner  to  prove  that  the  letter  contained  the  valuable 
security  mentioned  in  it.  Plumer's  case,  Russ.  and  Ry.  264  (d).  The 
letter  in  question  had  marked  upon  it  '*  paid  f?^.'^  which  was  the  rate  of 
doubks  postage.  This  was  written  by  the  clerk  of  the  writer  of  the  letter, 
who  paid  the  postage,  but  was  not  called.  There  t>eing  no  other  proof 
of  the  double  postage,  the  judges  held  the  conviction  wrong.  Plumer's 
case,  Russ.  and  Ry.  264  {e). 

The  prisoner  having  been  indicted  under  the  5  Geo.  3  and  7  Geo.  3,  c. 
50,  s.  3,  the  jury  found  specially  that  he  was  a  person  employed  by  the 
post-office,  in  stamping  and  facing  letters,  and  that  he  secreted  a  letter 
which  came  into  his  hands  by  virtue  of  his  office,  containing  a  £  10  note, 
but  that  he  did  not  open  the  same,  nor  know  that  the  bank-note  was  con- 
tained therein,  but  that  he  secreted  it  with  intent  to  defraud  the  King  of 
the  postage,  which  had  been  paid.  The  prisoner,  it  is  said,  remained  in 
prison  several  years,  but  no  *judgment  appears  to  have  been  [  ^786  ] 
given.     Sloper'a  case,  2  East,  P.  C.  583  ;  1  Leach,  8L 

•  Offences  by  other  parties — stealing  money  or  valuable  securities  out 
of  letters.]  By  the  7  Wm.  4  and  I  Vict.  c.  36,  s.  27,  "  every  person 
who  shall  steal  from  or  out  of  a  post  letter  any  chattel  or  money,  or  valu- 
able security,  shall  ia  England  and  Ireland  be  guihy  of  felony,  and  in 
Scotland  of  a~  high  crime  and  offence^  and  shall  be  transported  beyond 
the  seas  for  life." 

Although  it  was  held,  that  a  person  in  the  employ  of  the  post-office  was 
not  within  the  second  section  of  the  52  Geo.  3,  c.  143,  yet  such  a  person 
might  be  indicted  and  convicted  under  the  third  section  for  stealing  a  let- 


(«)  1  Eng.  C.  C.  188.    (6)  Id.  232.    (c)  Id.  12.    (rf)  Id.  364.    (c)  Id.  264. 
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ter.     Brown's  case,  Russ.  and  Ry.  32  (a)  (n.) ;  Salisbury's  case,  5  C.  and 
P.  155  (6). 

Offences  by  other  parlies — stealing  letter-bags  and  letters  sent  by  th^ 
mail,  fyc]  -  By  the*  7  Wm.  4  and  1  Vict.  c.  36,  s.  28,  "  every  person 
who  shall  steal  a  post  letter  bag,  or  a  post  letter  from  a  post  letter  bag,  or 
shall  steal  a  post  letter  from  a  post  office,  or  from  an  officer  of  the  post- 
office,  or  from  a  mail,  or  shall  stop  a  mail  witji  intent  to  rob  or  search  the 
same,  shall  in  England  and  Ireland  be  guilty  of  felony,  and  in  Scothind 
of  a  high  crime  and  ofTence,  and  shall  be  transported  beyond  the  seas  for 
life." 

Where  the  prisoner,  with  intent  to  steal  the  mail  bags,  pretended  to  be 
the  guard,  and  procured  them  to  bo  let  down  to  him  from  the  window  by 
a  string,  and  carried  them  away ;  being  indicted  on  the  7  Geo.  3,  and' 
found  guilty,  all  the  judges  held  the  conviction  right,  on  a  count  for  steal- 
ing the  letters  out  of  the  post-office ;  for  his  artifice  in  obtaining  the  de- 
livery of  them  in  the  bag  out  of  the  house,  was  the  same  as  if  be  had 
actually  taken  them  out  himself.  Pearcc's  case,  2  East,  P.  C.  603.  Upon 
the  same  statute,  (7  Geo.  3,)  it  was  held,  that  a  letter  carrier  taking  let- 
ters out  of  the  office,  intending  to  deliver  them  to  the  owners,  but  to  em- 
bezzle the  postage,  could  not  be  indicted  for  stealing  such  letters.  How- 
ard's case,  2  East,  P.  C.  604. 

The  above  statute  made  it  an  offence  to  steal  from  the  possession^  (not 
from  the  person)  of  persons  employed  to  convey  letters,  fcc.  Therefore, 
where  a  mail-rider,  after  fixing  the  portmanteau  containing  the  letters  on 
his  horse,  fastened  his  horse  at  the  post-office,  and  went  to  a  house  about 
thirty  yards  distant  for  his  great  coat,  and  in  the  meantime  the  prisoner 
came  and  stole  the  letters,  it  was  held  by  Wood,  B.,  that  tKe  case  was 
within  the  statute,  for  that  the  letters  had  been  in  the  possession  of  the 
mail-rider,  and  that  possession  had  never  been  abandoned.  Robinson's 
case,  2  Stark.  N.  P.  C.  485  (c). 

With  regard  to  what  was  to  be  considered  a  '^  post-office"  within  the 
above  statute,  it  was  held,  that  a  "  receiving-house'^  was  not  such,  but 
such  house  was  "  a  place  for  the  receipt  of  letters"  within  the  act ;  and, 
if  a  shop,  the  whole  shop  was  to  be  considered  as  '^  a  place  for  the  re- 
[  *787  J  ceipt  of  letters,"  and,  therefore,  the  putting  of  a  letter  *on  the 
shop  counter,  or  giving  it  to  a  person  belonging  to  the  shop,  was  a  putting 
into  the  post.  Pearson's  case,  4  C.  and  P.  572  (d).  See  now  post, 
p.  792. 

To  complete  the  oflence  under  the  4th  section  of  the  52  Geo.  3,  c. 
143,  of  stealing  a  letter  from  the  place  of  receipt,  it  was  held,  that  the 
letter  should  be  carried  wholly  out  of  the  shop,  and,  therefore,  if  a  person 
opened  a  letter  in  the  shop,  and  there  stole  the  contents  without  taking 
the  letter  out  of  the  shop,  the  case  was  not  within  the  statute.  Pearson's 
case,  supra. 

Offences  by  other  parties — stealing,  fyc,  letter-bags  and  letters  sent 
by  a  post-office  packet,]  By  the  7  Wm.  4  and  I  Vict.  c.  36,  s.  29, 
**  every  person  who  shall  steal  or  unlawfully  take  away  a  post  letter  bag 
sent  by  a  post-office  packet,  or  who  shall  steal  or  unlawfully  take  a  letter 

(a)  I  Eng.  C.  C.  32.    (b)  Eng.  Com.  L.  Rep.  zxiv.  253.      (c)  Id.  iii.  443.     (d)  Id.  xix.  533. 
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out  of  any  such  bag,  or  shall  unlawfully  open  any  such  bag,  sbaU  in  Eng* 
lanif  and  Ireland  be  guilty  of  felony,  and  in  Scotland  of  a  high  crime 
and  ofience,  and  shall  be  transported  beyond  the  seas  for  any  term  not 
exceeding  fourteen  years." 

Offences  by  other  partiea-^fraudulently  retaining  lettera,  fyc]  By 
sect.  31,  reciting  that  "  post  letters  arc  sometimes  by  mistake  delivered  to 
the  wrong  perscin,  and  post  letters  and  post  letter  bags  are  lost  in  the 
course  of  conveyance  or  delivery  thereof,  and  are  <letained  by  the  finders 
iu  expectation  of  gain  or  reward  ;"  it  is  enacted,  ^<  that  every  person 
who  shall  fraudulently  retain,  or  shall  wilfully  secrete,  or  keep,  or  detain, 
or  being  required  to  deliver  up  by  an  officer  of  the  post-office,  shall  neg- 
lect or  refuse  to  deliver  up  a  post  letter  which  ought  to  have  been  deliv- 
ered to  any  other  person,  or  a  post  letter  bag  or  post  letter  which  shall 
have  been  sent,  whether  the  same  shall  have  been  found  by  the  person 
secreting,  keeping,  or  detaining,  or  neglecting  or  refusing  to  deliver  up  the 
same,  or  by  any  other  person,  shall  in  England  and  Ireland  be  guilty  of  a  ' 
misdemeanor,  and  in  Scotland  of  a  crime  and  offence,  and  being  convicted 
thereof  shall  be  liable  to  be  punished  by  fine  and  imprisonment." 

This  is  a  new  enactment  to  meet  Mucklow's  case,  antgy  p.  542. 

Offences  by  other  parties-gorging  the  name  or  handwriting  of  the 
receiver-general,  fyc.  of  the  post-office.]  By  sect.  33,  '^  every  person  who 
shall  knowingly  and  wilfully  foige  or  counterfeit,  or  cause  or  procure  to 
be  forged  or  counterfeited,  the  name  or  handwriting  of  the  receiver-gene* 
ral  for  the  time  being  of  the  general  post-office  in  England  or  Ireland,  or 
of  any  person  employed  by  or  under  him,  to  any  draft,  instrument,  or 
writing  whatsoever,  for  or  in  order  to  the  receiving  or  obtaining  of  any 
money  in  the  hands  or  custody  of  the  governor  and  company  of  the 
Bank  of  England  or  Ireland  on  account  of  the  receiver-general  of  the 
post-office,  or  shall  forge  or  alter,  or  shall  offer,  utter,  dispose  of,  or  put 
off,  knowing  the  same  to  be  forged  or  altered,  any  draft,  warrant,  or  order 
of  such  receiver-general,  or  of  aoy  person  employed  by  or  under  him, 
for  money  or  for  payment  of  money,  with  intent  to  defraud  any  person 
whomsoever,  *8hall  be  guilty  of  felony,  and  being  convicted  there-  [  *788  ] 
of  shall  be  transported  beyond  the  seas  for  life." 

Offences  by  other  parties-— forging  or  altering  franks.]  By  sec.  34, 
"  every  person  who  shall  forge  or  counterfeit  the  handwriting  of  another 
person  in  the  superscription  of  a  post  letter,  or  who  shall  alter  or  change 
upon  u  post  letter  the  superscription  thereof,  or  who  shall  write  or  send 
by  the  post,  or  cause  to  be  written  or  sent  by  the  post,  a  letter,  the  super- 
scription whereof  in  whole  or  in  part  shall  be  forged,  or  counterfeited,  or 
altered,  knowing  the  same  to  be  forged,  counterfeited,  or  altered,  with  in- 
tent in  either  of  those  cases  to  avoid  the  payment  of  the  duty  of  postage, 
shall  in  England  and  Ireland  be  guilty  of  felony,  and  in  Scotland  of  a 
high  crime  and  offence,  and  being  convicted  thereof,  shall  be  transported 
beyond  the  seas  for  the  term  of  seven  years." 

The  privilege  of  franking,  however,  has  recently  been  abolished  under 
the  provisions  of  the  2  and  3.  Vict.  c.  52. 

Accessaries  and  procurers.]     By  the  7  Wm.  4  and   1  Vict,  c  36,  s. 
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35,  it  M  enacted,  **  that  in  thie  cade  of  .every  felony  punishable  under  the 
post-office  acts,  every  principal  in  the  second  degree,  and  every  accessary 
before  the  fact,  shall  be  punishable  in  the'same  n>anner  as  the  principal  in 
the  first  degree  is  by  the  post-office  acts  punishable  ;.  and  every  accessary 
after  thie  fact  to  any  felony  punishable  under  the  post-office  agts  (except 
only  a  receiver  of  any  property  or  thing  stolen,  taken,  embezzled,  or  se- 
creted,) shall,  on  conviction,  be  liable  to  be  imprisoned  for  any  term  not 
exceeding  two  years;  and  every  person  who  shall  aid,. abet,  counsel,  or 
procure  the  conimission  of  any  misdemeanor  punishable  under  the  post- 
office  acts  shall  be  liable  to  be  indicted  and  punished  as  a  principal  offen- 
der."    See  also  s.  37,  post,  p.  789. 

And  by  sec.  36,  "  every  person  who  shall  solicit  or  endeavor  to  procure 
any  other  person  to  commit  a  felony  or  liiisdem^anor  punishable  by  the 
post-office  acts,  shall  in  England  and  Ireland  be  guilty  of  a  misdemeanor, 
and  in  Scotland  of  a  crime  and  ofiehce,  and  beii^g  thereof  convicted, 
shall  be  liable,  at  the  discretion  of  the  Court,  to  bo  imprisoned  for  any 

term  not  exceeding  two  years." 

.  .        •         ^  .  •     .       .       . 

RecHverSi]  By  sec.  30,  "•  with  regard  to  receivers  of  property  sent  by 
the  post,  and  stolen  therefrom,"  it  is  enacted,  "that  every  person  who 
shall  receive  any  post  letter  or  post  letter  bag,  or  apy. chattel,  or  money, 
or  valuable  security,  the  stealing,  or  taking,  or  embezzling,  or  secreting 
whereof  fihall  amount  to  a  felony  under  the  post-office  acts,  knowing  the 
same  to  have  been  feloniously  stolen,  taken,  embezzled,  or  secreted,  and 
to  have  been  sent  or  to  have  been  intended  to  be  sent  by  the  post,  shall 
in  England  and  Ireland  be  guilty  of  felony,  and  in  Scotland  of  a  high 
crime  and  offence,,  and  may  be  indicted  and  convicted  either  as  an  acces- 
sary after  the  fact,  or  for  a  substantive  felony,  and  in  the  latter  case, 
whether  the  principal  felon  shall  or  shall  not  have  been  previously  con- 
[  *7d9  }  victed,  or  *shall  or  shall  not .  be  amenable  to  justice  ;  and  every 
receiver,  howsoever  convicted,  shall  be  liable  to  be  transported  beyond  the 
seas  for  life." 

Venue.]  By  sect.  37,  *'  the  offence  of  every  offender  against  the  post- 
offite  acts  may  be  dealt  with,  and  indicted,  and  tried,  and  punished,  and 
laid  and  charged  to  have  been  committed  in  England  and  Ireland,  either 
in  the  county  or  place  where  the  ofience  shall  be  committed,  or  in  any 
county  or  place  in  which  he  shall  be  apprehended  or  be  in  custody,  as  if 
his  offence  had  been  actually  committed  in  that  county  or  place,  and  if 
committed  in  Scotland  either  in  the  high  court  of  justiciary  at  Edinburgh 
or  in  the  circuit  court  of  justiciary  to  be  holden  by  the  lords  commission- 
ers of  justiciary  within  the  district  where  such  offence  shall  be  committed, 
or  in  any  county  or  place  within  which  such  offender  shall  be  apprehended 
or  be  in  custody,  as  if  his  offence  had  been  actually  committed  there ;  and 
where  an  ofTence  shall  be  committed  in  or  upon  or  in  respect  of  a  mail,  or 
upon  a  person  engaged  in  the  conveyance  or  delivery  of  a  post  letter  bag 
or  post  letter,  or  in  respect  of  a  post  letter  bag  or  post  letter,  or  a  chattel, 
or  money,  or  valuable  security  sent  by  the  post,  such  offence  may  be  dealt 
with  and  inquired  of,  and  tried  and  punished,  and  laid  and  charged  to 
have  been  committed,  as  well  in  any  county  or  place  in  which  the  offender 
shall  be  apprehended  or  be  in  custody,  as  also  in  any  county  or  place 
through  any  part  whereof  the  mail,  or  the  person,  or  the  post  letter  bag,  or 
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the  post' letter,  or  the  chattel,  or  the  money,  or  the  valuable  security  sent 
by  the  post  in  respect  of  which  the  offence  shall  have  been  committed, 
shall  have  passed  in  due  course  of  conveyance  or  delivery  by  the  post,  in 
the  same  manner  as  if  it  had  been  actually  committed  in  such  county  or 
place  ;  and  in  all  cases  where  the  side  or. the*  centre  or  other  part  of  a 
highway,  or  the  side,  the  bank,  the  centre,  or  other  part  of  a  riVfer,  or  ca- 
nal or  navigation,  ^hall  constitute  the  boundary  of  two  counties,  such  of- 
fence may  be  dealt  with  and  inquired  of,  and  tried  and  punished,  and  laid 
and  charged  to  have  been  committed  in  either  of  the  said  coiintiea  through 
which  or  adjoining  to  which  or  by  the  boundary,  of  aay  part  of  which  the 
mail  or  person  shall  have  passed  in  due  course  of  conveyance  or  delivery 
by  the  post,  in  the  same  manner  as  if  it  had  aQtually.been  committed  in 
duch  county  or  place  ;  and  every  accessary  before  or  after  the  Tact  to  any 
such  offence,  if  the.'  same  be  a  felony  or.  a  high  crime,  and.  every  person 
aiding  or  abetting- or  counselling  or  procuring  the  commission  of  any  siich 
offence,  if  the  same  be  a  misdemeanor,  may  be  dealt  with,  indicted,  tried, 
and  punished  as  if  he  were  a  principal,  and  his  offence  laid  and  charged 
to  have  been  committed  in  any  county  or  place  in  which  the  principal  of- 
fender may  be  tried."    ' 

By  sect.  39,  **  where  an  offence  punishable' upder  tfie  post-office  acts 
shall  be  committed  within  the  jurisdiction  of  the  admiralty  the  same  shall 
be,  dealt  with  and  inquired  of  and  tried  and  determined  in  the  same  man- 
ner as  any  other  offence  committed  within  that  jurisdiction."  , 

^Property  may  be  laid  in  the  postnutsfer-generaly  S^cJ]  By  [  *790  ] 
sect.  40,'"  in  every  case  where  an  offence  shall  be  committed  in. respect  of 
a  post  letter  bag  or  a  post  letter,  or  a  chattel,  money,  or  a  valuable  secu- 
rity, sent  by  the  post,  it  shall  be  lawful  to.  lay  in  the  indictment  or  crimi- 
nal letters  to  be  preferred  against  the  offender,  the  property  of  the  post  let- 
ter bag  or  of  the  post  tetter,  or  chattel  or  money  or  the  valuable  security 
sent  by  the  post,  in  the  postmaster-general ;  and  it  shall  not  be  necessary 
in  the  indictment  or  criminal  letters  to  allege  or  to  prove  upon  the  trial  or 
otherwise  that  the  post  letter  bag  or  any  such  post  letter  or  valuable  secu- 
rity was  of  any  value  ;  and  in  any  indictment  or  in  any  criminal  letters  to 
be  preferred  against  any  person  employed  under  the  post-office  for  any 
offence  committed  against  the  post-office  acts,  it  shall  be  lawful  to  state 
and  allege  that  such  offender  was  employed  under  the  post-office  of  the 
United  Kingdom  at  Jthe  time  of  the  committing  of  such  offence,  without 
stating  further  the  nature  or  particulars  of  his  employment." 

Punishment.]  By  sect.  41,  "  every  person  convicted  of  any  offence  for 
which  the  punishment  of  transportation  for  life  is  herein  awarded,  shall  be 
liable  to  be  transported  beyond  the  seas  for  life  or  for  any  term  not  less 
than  seven  years,  or  to  be  imprisoned  for  any  term  not  exceeding  four 
years ;  and  every  person  convicted  of  any  offence  punishable  according  to 
the  post-office  acts  by  transportation  for  fourteen  years  shall  be  liable  to 
be  transported  for  any  term  not  exceeding  fourteen  years  nor  less  than 
seven  years,  of  to  be  imprisoned  for  any  term  not  exceeding  three  years." 

By  sect.  42,  ^'  where  ^  person  shall  be  convicted  of  an  offence  punisha- 
ble under  the  post-office  acts  for  which  imprisonment  may  be  awarded,  the 
court  may  sentence  the  offender  to  be  imprisoned,  with  or  without  hard 
labor^  in  the  common  gaol  or  house  of  correction,  and  may  also  direct  that 
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be  shall  be  kept  in  solitary  confinement  for  the  whole  or  any  portion  of 
such  imprisonment,  as  to  the  court  shall  seem  meet." 

Interpretation  clause.]  By  sect.  47,  "  for  the  interpretation  of  the  post* 
office  laws"  it  is  enacted,  ''  that  the  following  terms  and  expressions  shall 
have  the  several  interpretations  hereinafter  respectively  set  forth,  un- 
less such  interpretations  are  repugnant  to  the  subject  or  inconsistent  with 
the  context  of  the  provisions  in  which  they  may  be  found  ;  (that  is  to 
say,)  the  term  "  British  letter"  shall  mean  a  letter  transmitted  within  the 
United  Kingdom ;  and  the  term  "  British  newspapers"  shall  mean  news- 
papers printed  and  published  in  the  United  Kingdom  liable  to  the  stamp 
duty  and  duly  stamped  ;  and  the  term  "  British  postage"  shall  mean  the 
duty  chargeable  on  letters  transmitted  by  post  from  place  to  place  within 
the  United  Kingdom,  or  if  transmitted  to  or  from  the  United  Kingdom, 
chargeable  for  the  distance  which  they  shall  be  transmitted  within  the 
United  Kingdom,  and  including  also  the  packet  postage,  if  any ;  and  the 
term  "  colonial  letter"  shall  mean  a  letter  transmitted  between  any  of  her 
[  *791  ]  Majesty's  colonics  and  the  United  Kingdom ;  %nd  the  term 
'*  colonial  newspapers"  shall  mean  newspapers  printed  and- published  in 
any  of  her  Majesty's  dominions  out  of  the  United  Kingdom ;  and  the 
term  ^'convention  posts"  shall  mean  posts  established  by  the  postmaster- 
general  under  agreements  with  •  the  inhabitants  of  any  places;  and  the 
term  '^  double  letter"  shall  mean  a  letter  having  one  inclosure ;  and  the 
term  ''  double  postage"  shall  mean  twice  the  amount  of  single  postage ; 
and  the  term  "  East  Indies"  shall  niean  every  port  and  place  within  the 
territorial  acquisitions  now  vested  in  the  East  India  Compa;iy  in  trust  for 
her  Majesty,  and  every  other  port  or  place  within  the  limits  of  the  charter 
of  the  said  company  (China  excepted),  and  shall  also  include  the  Cape  of 
Good  Hope;  and  the  term  *' express"  shall  mean  every  kind  of  convey- 
ance employed  to  carry  letters  on  behalf  of  the  post-office  other  than  the 
usual  mail ;  and  the  term  '^  foreign  country"  shall  mean  any  country, 
state,  or  kingdom  not  included  in  the  dominions  of  her  Majesty ;  and  the 
term  '^  foreign  letter"  shall  mean  a  letter  transmitted  to  or  from  a  foreign 
country ;  and  the  term  '^  foreign  newspapers"  shall  mean  newspapers 
printed  and  published  in  a  foreign  country  in  the  language  of  that  coun- 
try ;  and  the  term  "  foreign  postage"  shall  mean  the  duty  charged  for  the 
conveyance  of  letters  within  such  foreign  country ;  and  the  term  "  frank- 
ing officer"  shall  mean  the  person  appointed  to  frank  the  official  corres- 
pondence of  offices  to  which  the  privilege  of  franking  is  granted ;  and 
the  term  "  her  Majesty"  shall  mean  "  her  Majesty,  her  heirs,  and  succes- 
sors ;"  and  the  term  "  her  Majesty's  colonies"  shall  include  every  port 
and  place  within  the  territorial  acquisitions  now  vested  in  the  East  India 
Company  in  trust  for  her  Majesty,  the  Cape  of  Good  Hope,  the  Islands  of 
Saint  Helena,  Guernsey,  Jersey,  and  Isle  of  Man,  (unless  any  such  places 
be  expressly  excepted),  as  well  as  her  Majesty's  other  colonies  and  posses- 
sions beyond  seas;  and  the  term  '^inland  postage"  shall  mean  the  duty 
charged  for  the  transmission  of  post  letters  within  the  limits  of  the  United 
Kingdom  or  within  the  limits  of  any  colony ;  and  the  term  "  letter"  shall 
ificlude  packet,  and  the  term  "  packet"  shall  include  letter ;  and  the  ex- 
pression *^  lord  lieu  tenant  of  Ireland"  shall  mean  the  chief  governor  or 
governors  of  Ireland  for  the  time  being ;  and  the  expression  '^  lords  of  the 
treasury"  shall  mean  the  lord  high  treasurer  of  the  United  Kingdom  of 
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Great  Britain  and  Ireland,  or  the  lords  commissioners  of  her  Majesty's 
treasury  of  the  United  Kingdom  of  Great  Britain  and  Ireland,  or  any 
three  or  more  of  ihem  ;  and  the  term  "  mail"  shall  include  every  convey- 
ance by  which  post  letters  are  carried j  whether  it  be  a  coach  or  cart  or 
horse,  or  any  other  conveyance,  and  also  a  person  employed  in  conveying 
or  delivering  post  letters,  and  also  every  vessel  which  is  included  in  the 
term  packet  boat;  and  the  term  ''  mail  bag"  shall  mean  a  mail  of  letters, 
or  a  box,  or  a  parcel,  or  any  other  envelope  in  which  post  letters  are  con- 
veyed, whether  it  does  or  does  not  contain  post  letters;  and  the  term 
^'master  of  a  vessel"  shall  include  any  person  in  charge  of  a  vessel,  whe- 
ther commander,  mate,  or  other  person,  and  whether  the  vessel  be  a  ship 
of  war  or  other  vessel ;  and  the  expression  "  officer  *of  the  post-  [  *792J 
office"  shall  include  the  postmaster-general,  and  every  deputy  postmaster, 
agent,  officer,  clerk,  letter  carrier,  guard,  post-boy,  rider,  or  aiiy  other  per- 
son employed  in  any  business  of  the  post-office,  whether  employed  by  the 
postmaster-general,  or  by  any  pei^on  under  him  or  on  behalf  of  the  post- 
office  ;  and  the  term  '^  packet  postage"  shall  mean  the  postage  chargeable 
for  the  transmission  of  letters  by  packet  boats  between  Great  Britain  and 
Ireland,  or  between  the  United  Kingdom  and  any  of  her  Majesty's  colo- 
nies, or  between  the  United  Kingdom  and  foreign  countries ;  and  the 
term  "packet  letter"  shall  mean  a  letter  transmitted  by  a  packet  boat; 
and  the  term  "  penalty"  shall  include  every  pecuniary  penalty  or  forfeit- 
ure; and  the  expression  "  persons  employed  by  or  under  the  post-office" 
shall  include  every  person  employed  in  any  business  of  the  post-office,  ac- 
cording to  the  interpretation  given  to  officer  of  tiie  post-office ;  and  the 
terms  "  packet  boats"  and  "  post-office  packets"  shall  include  vessels  em- 
ployed by  or  under  the  post-office  or  the  admiralty  for  the  transmission  of 
post  letters,  and  also  ships  or  vessels  (though  not  regularly  employed  as 
packet  boats)  for  the  conveyance  of  post  letters  under  contract,  and  also 
a  ship  of  war  or  other  vessel  in  the  service  of  her  Majesty,  in  respect  of 
lettiurs  conveyed  by  it ;  and  the  term  **  postage"  shall  mean  the  duty 
chargeable  for  the  transmission  of  post  letters ;  and  the  term  '^  post  town" 
shall  mean  a  town  where  a  post-office  is  established  (not  being  a  penny  or 
twopenny  or  convention  post-office)  ;  and  tlie  term  ^^  post  letter  bag"  shall 
include  a  mail  bag  or  box,  or  packet  or  parcel,  or  other  envelope  or  cover- 
ing in  which  post  letters  are  conveyed,  whether  it  does  or  does  not  contain 
post  letters ;  and  the  term  '^  post  letter"  shall  mean  any  letter  or  packet 
transmitted  by  the  post  under  the  authority  of  the  postmaster-general,  and 
a  letter  shall  be  deemed  a  post  letter  from  the  time  of  its  being  delivered 
to  a  post-office  to  the  time  of  its  being  delivered  to  the  person  to  whom  it  is 
addressed  ;  and  the  delivery  to  a  letter  carrier  or  other  person  authorized  to 
receive  letters  for  the  post  shall  be  a  delivery  to  the  post-office  ;  and  a  deliv- 
ery at  the  house  or  office  of  the  person  to  whom  the  letter  is  addressed,  or 
to  him,  or  to  his  servant  or  agent  or  other  person  considered  to  be  author- 
ized to  receive  the  letter  according  to  the  usual  manner  of  delivering  that 
person's  letters,  shall  be  a  delivery  to  the  person  addressed  ^  and  the  term 
"  post-office"  shall  mean  any  house,  building,  room,  or  place  where  post-let- 
ters are  received  or  delivered,  or  in  which  they  are  sorted,  made  up,  or  de- 
spatched ;  and  the  term  "  postmaster-general"  shall  mean  any  person  or  body 
of  persons  executing  the  office  of  postmaster-general  for  the  time  being,  hav- 
ing been  duly  appointed  to  the  office  by  her  Majesty  ;  and  the  terms  "  post- 
office  acts"  and  "  post-office  laws"  shall  mean  all  acts  relating  to  the  man- 
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agenient  of  the  post,  or  to  the  establishment  of  the  post-office,  or  to  postage 
duties  from  time  to  time  in  force ;  and  the  term  '^  ships"  shall  include  vessels 
other  than  packet  boats ;  and  the  term  "  single  postage"  shall  mean  the  post- 
age chargeable  for  a  smgle  letter ;  and  the  term  '*  single  letter"  shall  mean  a 
letter  consisting  of  one  sheet  or  piece  of  paper,  and  under  the  weight  of  ah 
[  793  ]  *^ounce  ;  and  the  term  ''  sea  postage"  shall  mean  the  duty  chai)^- 
ble  for  the  conveyance  of  letters  by  sea  by  vessels  not  packet  boats .;  and 
the  term  "  ship  letter"  shall  mean  a  letter  transmitted  inwards  or  outwards 
over  seas  by  a  vessel  not  being  a  packet  boat ;  and  the  term  '^  treble  let- 
ter" shall  mean  a  letter  consisting  of  more  than  .two  sheets  or  pieces  of 
paper,  wh&tever  the  number,  under  the  weight  of  an  ounce.;  and  the  term 
^'  treble  postage"  shall  mean  three  .  times  the  amount  of  single  postage  ; 
and  the  term  '^  treble  the  duty  of  postage"  shall  mean  three  times  the 
amount  of  the  postage  to  which  the  letter  to  be  charged,  would  otherwise 
have  been  liable  according  to  the  rates  of  postage  chargeable  on  ieltei^ ; 
and  the  term  "  United  Kingdomf"  shtfll  mean  the  United  Kingdom  of 
Great  Britain  and  Ireland  ;  and  the  term-  '*  valuable  security"  shall  include 
the  whole  or  any  part  of  any  tally,  order,  or  other  security  whatsoever^ 
entitling,  or  evidencing  the  title  of  any  person  or  body  corporate  to  any 
share  or  interest  in  any  public  stock  or  fund,  whether  of  this. kingdom  or 
of  Great  Britain  or  of  Ireland,  or  of  any  foreign  state,  or  .in  any  fund  of 
any  body  corporate,  company,  or  society,  or  to  any  deposit  in  any  savings 
bank,  or  the  whole  or  any  part  of  any  de(^nture^  deed,  bond,  bill,  note, 
warrant,  or  order  or  other  security  whatsoever  for  money  or  for  payment 
of  mopey,  whether  of  this  kingdom  or  of  any  foreign  state,  or  of  any  war- 
rant or  order  for  the  delivery  or  transfer  of  any  goods  or  valuable  thing ; 
and  the  term  ^  vessel"  shall  include  any  ship  or  other  vessel  not  a  poat- 
office  packet;  and  whenever  the  term  ^*  between"  is  used- in  reference  to 
the  transmission  of  letters,  newsp^ipers,  parliamentary  proceedings,  or  other 
things  between  one  place  and  another  it  shall  apply  equally  to  the  trans- 
mission from  either  place  to  the  other ;  and  every  officer  mentioned  shall 
mean  the  person  for  the  time-being  executing  the  functions  of  that  officer ; 
and  whenever  in  this  act  or  the  schedules  thereto,  with  reference  to  any 
person  or  matter  or  thing,  or  to  any  persons,  matters,  or  things,  the  singu-^ 
lar  or  plural  number  or  the  masculine  gender  only  is  expressed,  such  ex- 
pression shall  be  understood  to  include  several  persons  or  matters  or  things 
as  well  as  one  person  or  matter  or  thing,  and  one  person,  matter,  or  thing, 
as  well  as  several  persons  or  matters  or  things,  females  as  well  as  males, 
bodies  politic  or  corporate  as  well  as  individuals,  unless  it  be  otherwise 
specially  provided,  or  the  subject  or  context  be  repugnant  to  such  con- 
struction." 

By  sect.  48,  "  this  act  shall  extend  to  and  be  in  force  in  the  Islands  of 
Man,  Jersey,  Guernsey,  Serk,  and  Alderney,  and  in  all  her  Majesty's  colo- 
nies and  dominions  where  any  post  or  post  communication  is  established 
by  or  under  the  postmaster-general  of  the  United  Kingdom  of  Great  Britain 
and  Ireland.".     . 
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Where  a  person  is  in  custody  on  a  charge  of  treason  or  felony,  and  ef- 
fects-his  escape  by  force,  the  oflTence  is  a  felony  at  common  law ;  where 
he  is  in*  custody  on  a  minor  charge,  it  is  a  misdemeanor.  1  Russell,  378 ; 
see  statute  1  Ed.  2,  st.  2,  post. 

Upon  a  prosecution  for  pridon  breach,  the  prosecutor  must  prove,  1,  the 
nature  of  the  offence  for  which  the  prisoner  was'  imprisoned  ;  2,  the  im- 
prisonment'and  the  nature  of  the  prison;  and  3^  the  breaking  of  the 
prison. 

•      •  • 

Proof  of  the  nature  of  the  (ffencefor  which  the  prisoner  was  impris* 
oned.J  The  statute  de  frangentibus  prisonam,  1  Ed.  2,  st.  .2,  enacts, 
'^  that  none  thenceforth  that  breaks  prison  shall  have  judgment  of  life  or 
member  for  breaking  of  prison  only,  except  the  cause  for  which  he  was 
taken  or  imprisoned  did  require  such  a  judgment,  if  he  had  been  convicted 
thereupon  according  to  the  law  and  custom  of  the  realm."  If  the  offence 
therefore  for  which  the  party  is  arrested  does  not  require  judgment  of  life 
or  member,  it  is  not  a  felony.  1  Russell,  379.  And  though  the  offence 
for  which  the  party  is  committed  is  supposed  in  the  mittimus  to  be  of  such 
a  nature  as  require?  a  capital  judgment,  yet  if  in  the  event  it  be  found  of 
an  inferior  nature,  it  seems  difficult  to  maintain  that  the  breaking  can  be  a 
felony.  Ibid.  It  seems  that  the  stating  the  offence  in  the  mittimus  to  be 
one  of  lower  degree  than  felony,  will  not  prevent  the  breaking  from  being 
felony,  if  in  truth  the  Original  offence  was  such.  Hawk.  P.  C.  b.  2,  c  18, 
s.  15  ;  1  Russell,  379.  A  prisoner  on  a  charge  of  high  treason,  breaking 
prison,  is  only  guilty  of  a  felony.  Hawk.  P.  C.  b.  2,  c.  18,  s.  15.  It  is 
immaterial  whether  the  party  breaking  prison  has  been  tried  or  not.  Id. 
8.  16.     • 

Where  the  prisoner  has  been  convicted,  the  certificate  of  the  clerk  of 
Assize;  &c.  with  proof  of  identity,  will  be  proof  6f  the  nature  [  ^95  ] 
and  fact  of  the  conviction  and  of  the  species  and  period  of  confinement  to 
which  the  party  was  sentenced.     4  Geo.  4,  c*  64,  s.  44,  ante,  p.  412. 

Whenever  a  party  is  in  lawful  custody  on  a  charge  of  felony,  whether 
he  has  been  taken  upon  a  capias,  or  committed  on  ^mittimus,  he  is  with- 
in the  statute,  however  innocent  he  may  be,  or  however  groundless  may  be 
the  prosecution  against  him  ;  for  he  is  bound  to  submit  to  his  imprison- 
ment, until  he  is  discharged  by  due  course  of  law.  2  Inst.  590 ',  1  Hale> 
610;  2  Hawk.c.  18,8.  5. 
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A  party  may  therefore  be  convicted  of  the  felony  for  breaking  prison 
before  he  is  convicted  of  the  felony  for  which  he  was  imprisoned ;  the 
proceeding  in  this  instance  diflfering  from  cases  of  escape  and  rescue.  2 
Inst.  692  ;  1  Hale,  611  ;  2  Hawk.  c.  18,  s.  18. 

Bat  although  it  is  immaterial  whether  or  not  the  prisoner  has  been  con- 
victod  of  the  offence,  which  he  has  been  chargeH  with,  yet  if  he  has  been 
tried  and  acquitted,  and  afterwards  breaks  prison,  he  will  not  be  subject 
to  the-  punishment  of  prison  breach.  And  even  if  the  indictment  for  the 
breaking  of  the  prison  be  before  the  acquittal,  and  he  is  afterwards  ac- 
quitted of  the  principal  felony,  he  may  plead  that  acquittal  in  bar  of  the 
indictment  for  felony  for  breach  of  prison.     1  Hale,  P.  C.  611,612. 

• 

Proof  of  the  imprisonment  and  the  nature  of  the  prison,]  The  ioi- 
priflonment,  in  order  to  render  the  party  guilty  of  prison  breaking,  must 
be  a  lawful  imprisonment ;  actual  imprisonment  will  not  be  sufficient ;  it 
roust  he  prima  facie  justifiable  (1).  Therefore  where  a  felony  has  been 
committed,  and  the  prisoner  is  apprehended  for  it,  without  cause  of  sus- 
picion, and  the  mittimu^s  is  informal,  and  he  breaks  prison,  this  will  not  be 
felpny,  though  it  would  be  otherwise  if  there  were  such  cause  of  suspi- 
cion as  would  form  a  justification  for  his  arrest.  Hawk.  P.  C.  b.  2,  c.  18, 
B.  7, 15 ;  1  Hale,  P.  C.  610.  So  if  no  felony  has  in  fact  been  committed, 
and  the  party  is  not  indicted,  no  mittimi^  will  make  him  guilty  within 
the  statute,  his  imprisonment  being  unjustifiable.  Id.  Bu)  if  he  be  taken 
upon  a  capias  awarded  on  an  indictment  against  him,  it  is  immaterial 
whether  he  is  guilty  or  innocent,  and  whether  any  crime  has  or  has  not  in 
fact  been  committed,  for  the  accusation  being  on  record,  makes  his  im* 
prisonment  lawful,  though  the  prosecution  be  groundless.  Hawk.  F.  C. 
b.  2,  c.  18,  s.  5,  6.  . 

The  statute  extends  to  a  prison  in  law,  as  well  as  to  a  prison  in  deed. 
2  Inst.  589.  An  imprisonment  in  the  stocks,  or  in  the  house  of  him  who 
makes  the  arrest,  or  iii  the  house  of  another,  is  sufficient.  I  Hale,  P.  C. 
655.  So  if  a  party  arrested,  violently  rescues  himself  from  the  hands  of 
the  party  arresting  him.  Ibid.  The  imprisonment  intended  is  nothing 
more  than  a  restraint  of  libsrty.     Hawk.  P.  C.  b.  2,  c.  18,  s.  4. 

It  is  sufficient  if  the  gaoler  has  a  notification  of  the  ofience  for  which 
f  *796  ]  the  prisoner  is  committed,  and  the  prisoner  of  the  offence  for  *which 
he  was  arrested,  and  commonly,  says  Lord  Hale,  he  knows  his  own  guilt, 
if  he  is  guilty,  without  much  notification.     1  Hale,  P.  C.  610. 

Proof  of  the  breaking  of  the  prison,]  An  actual  breaking  of  the  prison 
with  force,  and  not  merely  a  constructive  breaking  must  be  proved.  If  a 
gaoler  sets  open  the  prison  doors,  and  the  prisoner  escapes,  this  is  no  felo- 
ny in  the  latter.  1  Hale,  P.  C.  611.  And  if  the  prison  be  fired,  and 
the  prisoner  escapes  to  save  his  life,  this  excuses  the  felony,  unless  the 
prisoner  himself  set  fire  to  the  prison.  Id.  In  these  cases  the  breaking 
amounts  to  a  misdemeanor  only. 

The  breaking  must  be  by  the  prisoner  himself,  or  by  his  procurement, 
for  if  other  persons  without  his  privity  or  consent,  break  the  prison,  and 


(1)  State  V.  Leach,  7  Conn.  752.  Where  the  sole  object  of  a  prisoner  iHegally  confined,  is 
to  liberate  himself,  he  is  not  liable,  thoogh  other  real  criminals,  by  means  of  his  prisoa*brMch 
escape.    Ibid. 
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he  escape  through  the  breach  so  .made,  he  cannot  be  indicted  for  the 
breaking,  but  only  for  the  escape.     2  Hawk.  c.  18,  s.  10. 

No  breach  of  prison  will  amount  to  felony,  unless  the  prisoner  actually 
escape!.     2  Hawk.  c.  18,  s.  12 ;  2  Inst.  590  ;  1  Hale,  611. 

A  prisoner  convicted  of  felony  made  his  escape  over  the  walls  of  the 
prison,  in  accomplishing  which  he  threw  down  some  bricks  from  the  top  of 
the  wall,  which  had  been  placed  there  loose,  without  mortar,  in  the  form 
of  pigeon  holes,  for  the  purpose  of  preventing  esca|>es.  Being  convicted 
of  prison  breaking,  a  doubt  arose  whether  there  was  such  force  as  to  con- 
stitute that  offence,  but  the  judges  were  unanimously  of  opinion  that  the 
conviction  was  right.     Hasweil's  case,  Russ.  and  Ry.  458. 

Punishment.]  Although  to  break  prison  and  escape,  when  lawfully 
committed  for  any  treason  or  felony,  still  remains  felony  as  at  common 
law ;  the  breaking  prison  when  lawfully  confined  upon  any  other  inferior 
charge,  is  punishable  only  as  a  high  misdemeanor  by  fine  and  imprison- 
ment.    4  Bl.  Com.  130 ;  2  Hawk.  c.  18,  s.  21. 

By  the  7  and  8  Geo.  4,  c.  28,  s.  8,  '^  every  person  convicted  of  any 
felony  not  punishable  with  death,  shall  be  punished  in  the  manner  pre- 
scribed by  the  statute  or  statutes  especially  relating  to  such  felony  ;  and 
that  every  person  convicted  of  any  felony  for  which  no  punishment  hath 
been,  or  hereafter  may  be  especially  provided,  shall  be  deemed  to  be 
punishable  under  this  act,  and  shall  be  liable,  at  the  discretion  of  the 
court,  to  be  transported  beyond  the  seas  for  the  term  of  seven  years,  or 
to  be  imprisoned  for  any  term  not  exceeding  two  years,  and  if  a  male,  to 
be  once,  twice,  or  thrice  publicly  or  privately  whipped  (if  the  court  shall 
so  think  fit)  in  addition  to  such  imprisonment." 

By  8.  8,  in  cases  of  imprisonment,  the  court  may  award  hard  labor  and 
solitary  confinement ;  but  the  latter  is  not  to  exceed  one  month  at  a  time, 
and  three  months  in  any  one  year ;  see  ante,  p.  348. 

Conveying  tools,  fyc.  to  prisoners  to  assist  in  escape.]  By  the  4  Geo. 
4,  c.  64,  s.  43,  "  if  any  person  shall  convey  or  cause  to  be  conveyed  into 
any  prison  to  which  that  act  shall  extend,  any  mask,  vizor,  or  other 
*disguise,  or  any  instrument  or  arms  proper  to  facilitate  the  es-  [  *797  ] 
cape  of  any  prisoners,  and  the  same  shall  deliver  or  cause  to  be  delivered 
to  any  prisoner  in  such  prison,  or  to  any  other  person  there  for  the  use  of 
any  such  prisoner,  without  the  consent  or  privity  of  the  keeper  of  such 
prison,  every  such  person  shall  be  deemed  to  have  delivered  such  vizor  or 
disguise,  instrument  or  arms,  with  intent  to  aid  and  assist  such  prisoner 
to  escape,  or  attempt  to^escape  ;  and  if  any  person  shall  by  any  means 
whatever  aid  and  assist  any  prisoner  to  escape,  or  in  attempting  to  escape 
from  any  prison,  every  person  so  ofTendmg,  whether  an  escape  be  actually 
made  or  not,  shall  be  guilty  of  felony,  and  being  convicted  thereof,  shall 
be  transported  beyond  the  seas  for  any  term  not  exceeding  fourteen 
years." 

As  to  aiding  escapes  from  prison,  see  also  the  16  Geo.  2,  c.  31. 

Special  enactments,]  The  offence  of  prison  breach  is  made  the  sub- 
ject of  special  pro  visions,  in  various  statutes.  Thus  by  the  59  Geo.  3,  c. 
11,  prison  breaking  from  the  Penitentiary  at  Milbank,  was  made  punish- 
able by  additional  imprisofunent  for  three  years,  and  in  case  of  a  second 
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ofience,  with  death ;  but  by  the  7  Wm.  4  and  1  Vict.  c.  91,  the  puniah- 
ment  of  death  is  abolished,  and  the  party  is  liable  to  be  transported  for 
life,  or  for  not  less  than  fifteen  years,  or  to  be  imprisoned  for  any  term  not 
exceeding  three  years. 
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Statutes  respecting.]  Rape  is  defined  by  Lord  Hahy  to  be  the  carnal 
knowledge  of  any  woman,*  above  the  age  of  ten  years,  against  her  will ; 
and  of  a  woman  child  under  the  age  of  ten  years,  with  or  against  her 
will  (1).  1  Hale,  P.  C.  628 ;  3  Inst.  90;  Hawk.  P.  C.  b.  1,  c.  41,  s.  2. 
The  offence  has  been  the  subject  of  various  statutory  provisions,  (Westm. 
1,,  c.  13  ;  Westm.  2,  c.  34 ;  18  Eliz.  c.  7,  s.  1.) 

[  *798  ]     *Now  by  the  9  Geo.  4,  c.  31,  s.  16,  "every  person  con- 
victed of  the  crime  of  rape  shall  suffer  death  as  a  felon." 

This  sentence  may  be  recorded ;  ante,  p.  224. 

Proof  with  regard  to  the  person  committing  the  offence.]  An  infant 
under  the  age  of  fourteen  years  is  presumed  by  law  unable  to  commit  a 
rape,  but  he  may  be  a  principal  in  the  second  degree,  as  aiding  and  assist- 
ing, if  it  appear  by  the  circumstances  of  the  case  that  he  had  a  mischiev- 
ous intent.     1  Hale,  P.  C.  630. 

So  Vaughan,  B.,  held  that  a  boy  under  fourteen  could  not  be  con- 
victed of  an  assault  with  intent  to  commit  a  rape.  Elderhaw's  case,  3  C, 
and  P.  396  (a).  So  Gaselee,  J.,  after  consulting  Lord  Abinger,  C.  B,, 
ruled  that  the  presumption  of  law,  that  a  boy  under  fourteen  years  of  age 
is  unable  to  commit  a  rape,  is  not  affected  by  the  9  Geo.  4,  c.  31,  ss.  16 
and  17.  Groombridge's  case,  7  C.  and  P.  582  (b).  So  where  a  lad 
under  fourteen  was  charged  with  an  assault  to  commit  a  rape,  Fatteaon,  J., 
said,  "  I  think  that  the.  prisoner  could  not  in  point  of  law  be  guilty  of  the 
oflence  of  assault  with  intent  to  commit  a  rape,  if  he  was  at  the  time  of  the 
offence  under  the  age  of  fourteen.  And  I  think  also  that  if  he  was  un- 
der that  age,  no  evidence  is  admissible  to  show  that  in  point  of  fact  he 
could  commit  the  offence  of  rape.'^     Phillips'  case,  8  C.  and  P.  736  (c). 

—  -  ■  —       — ■ —  -        ---   —      - _^_^j-i — ^ 

(1)  People  V.  Stamford,  3  Wheelers  C.  C.  152.     People  v.  Croucher,  Id.  42. 
(a)  Eng.  Com.  L.  Rep.  xiv.  367.    (b)  Id.  xxxii.  641.    (c)  Id.  Mxviii.  CIO. 
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AUhough  a  husband  cannot  be  guilty  of  a  rape  upon  his  own  wife,  yet 
he  may  be  guilty  as  a  principal  in  assisting  another  person  to  commit  a 
rape  upon  her.  Lord  Audley's  case,  1  St.  Tr.  387,  fo.  ed.  1  Hale,  P. 
C.  629.  The  wife  in  this  case  is  a  competent  witness  against  her  hus- 
band.    Id. 

Proof  with  regard  to  the  person  uponwhom  the  offence  is  fiommitted,] 
It  must  appear  that  the  offence  was  committed  against  the  consent  of  the 
woman  ;  but  it  is  no  excuse  that  she  yielded  at  last  to  the  violence,  if  her 
consent  was  forced  from  her  by  fear  of  death,  or  by  duress.  Nor  is  it 
any  excuse,  that  she  consented  after  the  fact,  or  that  she  was  a  common 
strumpet ;  for  she  is  still  under  the  protection  of  the  law,  and  may  not  be 
forced  ;  or  that  she  was  first  taken  with  her  own  consent,  if  she  was  after- 
wards forced  against  her  will ;  or  that  she  was  a  concubine  to  the  ravisher, 
for  a  woman  may  forsake  her  unlawful  course  of  life,  and  the  law  will  not 
presume  her  incapable  of  amendment.  AH  these  circumstances,  however, 
are  material,  to  be  left  to  the  jury  in  favor  of  the  accused,  more  espe- 
cially in  doubtful  cases,  and  where  the  woman's  testimony  is  not  corrobo- 
rated by  other  evidence.  1  East,  P.  C.  444  ;  1  Hale,  628,  63 1  ;  Hawk. 
P.  C.b..l,a  41,  s.  2. 

The  opinion,  that,  where  the  woman  conceived,  it  could  not  be  rap 
because  she  must  have  consented,  is  now   completely  exploded.     1  East, 
P.C.  445;  1  Russell,  557. 

Whether  carnal  knowledge  of  a  woman,  who,  at  tho  time  of  the  com- 
mission of  the  offence,  supposed  the  man  to  be  her  husband,  is  a  rape, 
came  in  question  in  the  following  case.  The  prisoner  was  indicted  for  a 
burglary,  with  intent  to  commit  a  rape.  It  appeared  *that  the  [  *799  ] 
prisoner  e;ot  into  the  woman's  bed,  as  if  he  had  been  her  husband,  and 
was  in  the  act  of  copulation,  when  she  made  the  discovery ;  upon  which, 
and  before  completion,  he  desisted.  The  jury  found  that  he  had  entered 
the  house  with  intent  to  pass  for  her  husband,  and  to  have  connection 
with  her,  but  not  with  the  intention  of  forcing  her,  if  she  made  the  dis- 
covery. The  prisoner  being  convicted,  upon  a  case  reserved,  four  of  the 
judges  thought  that  the  having  carnal  knowledge  of  a  woman,  whilst  she 
was  under  the  belief  of  its  being  her  husband,  would  be  a  rape  ;  but  the 
other  eight  judges  thought  that  it  would  not ;  several  of  the  eight  judges 
intimated  that  if  the  case  should  occur  again,  they  would  advise  the  jury 
to  find  a  special  verdict  (1).     Jackson's  case,  Russ.  and  Ry.  487  (a).. 

So  where  it  appeared  from  the  evidence  of  the  prosecutrix,  that  the 
prisoner  bad  got  into  her  bed  while  she  was  asleep,  and  that  she  had  al- 
lowed him  tQ  have  connection  with  her,  believing  him  to  be  her  husband, 
and  that  she  did  not  discover  who  he  was  till  after  the  connection  was 
over ;  Alderson,  B.,  held  that  the  charge  of  rape  could  not  be  maintained ; 
but  the  prisoner  was  found  guilty  of  an  assault  under  the  7  Wm.  4  and  1 
Vict.  c.  85,  s.  11,  ante,  p.  264.  The  learned  Baron  observed,  **  In  an  as- 
sault of  this  nature  there  need  not  be  resistance,  the  fraud  is  enough.  If 
resistance  is  prevented  by  the  fraud  of  the  man  who  pretends  to  be  the 
husband,  that   is  sufficient."  .  Williams's  case,  8C.  and  P.  286  (6)..    Also 


(1)  It  seems,  that  it  is  as  much  a  rape  when  effected  thus  by  stratagem,  as  by  force.     Peo- 
ple V.  Barton,  1  Wheeler's  C.  C.  378,  381,  n.     Comm.  v.  Fields,  4  Leigh,  648. 

(a)  1  Eng.  C.  C.  487.     (h)  Eng.  Com.  L.  Rep.  xxxiv.  a92. 
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in  Saanders'  case,  Ibid.  265  (a),  where  the  circamstances  were  nearly 
similar,  the  prisoner  was  found  guilty  of  an  assault  under  the  directions  of 
Crumeffy  B. 

Proof  of  the  offence,]  By  the  9  Geo.  4,  c.  31,  s.  18,  reciting  that 
"  upon  trials  for  the  crimes  of  buggery  and  of  rape,  and  of  carnally  abus- 
ing girls  under  the  respective  ages  hereinbefore  mentioned,  offenders  fre- 
quently escape  by  reason  of  the  difficulty  of  the  proof  which  has  been 
required  of  the  completion  of  those  several  crimes ;"  for  remedy  thereof, 
it  is  enacted,  "  that  it  .shall  not  be  necessary,  in  any  of  those  cases,  to 
prove  the  actual  emission  of  seed  in  order  to  constitute  a  carnal  know- 
ledge, but  that  the  carnal  knowledge  shall  be  deemed  complete  upon  proof 
of  penetration  only." 

In  a  case  which  occurred  soon  after  the  passing  of  this  statute,  Taun^ 
tofiy  J.,  ruled  that,  notwithstanding  the  above  provision,  it  was  still  neces- 
sary, in  order  to  complete  the  offence,  that  ail  which  constitutes  carnal 
knowledge  should  have  happened,  and  that  the  jury  must  be  satisfied, 
from  the  circumstances,  that  emission  took  place.  Russell's  case,  1  Moo. 
and  Rob.  122.  But  this  decision  has  been  repeatedly  overruled,  by  IfuJ- 
lock,  B.,  in  Jennings's  case,  4  C.  and  P.  249  (6)  ;  by  Parky  J.,  in  Cozins's 
'case,  6  C.  and  P.  351  (c)  ;  and,  lastly,  upon  two  cases  reserved,  Reek»- 
pear's  case,  1  Moody,  C.  C.  342  (d),  and  Cox's  case.  Id.  337  (c),  5  C. 
and  P.  297  (/)  ;  in  which  it  was  held  by  the  judges,  that  proof  of  pene- 
tration is  sufiident,  notwithstanding  emission  be  negatived. 

In  a  more  recent  case,  in  which  it  was  suggested  by  the  counsel  for 
[  ^800  ]  ''^the  defence  that  Cox's  case  was  not  argued  before  the  judges 
by  counsel,  and  that  doubts  of  the  propriety  of  the  decision  were  said  to 
be  entertained  by  the  two  judges  not  present;  PattesoUy  J.,  said,  ^'It  is 
true  that  the  case  was  not  argued,  but  still  1  cannot  act  against  their  de- 
cision." The  learned  judge  afterwards  said  that  if  it  should  prove  neces- 
sary tlie  case  should  be  further  considered.  The  prisoner,  however,  was 
acquitted.     Brook's  case,  2  Lew.  C.  C.  267. 

It  has  been  made  a  question,  upon  n-ials  for  this  offence,  how  far  the 
circumstance  of  the  hymen  not  being  injured,  is  proof  that  there  has  been 
no  penetration.  In  one  case,  where  it  was  proved  not  to  have  been  broken, 
Askursty  J.,  left  it  to  the  jury  to  say  whether  penetration  was  proved ;  for 
that  if  there  were  any,  however  small,  the  rape  was  complete  in  law.  The 
prisoner  being  convicted,  the  judges  held  the  conviction  right.  ^  They  said 
that,  in  such  *cases,  the  least  degree  of  penetraton  was  suflScient,  though 
it  might  not  be  attended  with  the  deprivation  of  the  marks  of  virginity. 
Russen's  case,  1  East,  P.  C.  438.  Bat  in  a  late  case,  Gumey,  B.,  said  "  I 
think  that  if  the  hymen  is  not  ruptured,  there  is  not  a  sufficient  penetration 
to  constitute  the  offence.  I  know  that  there  have  been  cases  in  which  a 
less  d^ee  of  penetration  has  been  held  to.be  sufficient ;  but  I  have  alwaya 
doabted  the  authority  of  those  cases."  Gammon's  case,  5  C,  and  P. 
321  (g).  So  in  Beck's  Medical  Jurisprudence,  p.  53,  it  is  said  that  it  would 
be  difficult  to  support  an  accusation  of  rape  where  the  hymen  is  found 
entire  (i). 

(1)  SUte  9.  Le  Blanc,  1  Const.  Rep.  354.    Penn.  v.  Sullivan,  Addis.  143. 

(a)  Eng.  Com.  L.  Rep.  xxxiv.  383.    (6)  Id  xix.  368.    (c)  Id.  zzv.  434.    (d)  2  Eng.  C. 
C.  342.    (e)  Id.  337.    (f)  Eng.^Com.  L.  Rep.  xxiv.  328.    (g)  Id.  m 
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In  a  late  case,  where  the  prisoner  was  indicted  for  carnally  knowing  a 
child  under  ten  years  of  age,  the  surgeon  stated  that  her  private  parts  in* 
ternally  were  very  much  inflamed,  so  much  so  that  he  was  not  able  to  as- 
certain whether  the  hymen  had  been  ruptured  or  not.  Bosanquet,  J., 
(Coleridge  and  CoUman^  JJ.  being  present)  said,  '*  It  is  not  necessary  in 
order  to  complete  the  offence,  that  the  hymen  should  be  ruptured,  provi- 
tled  that  it  is  clearly  proved  that  there  was  penetration  ;  but  where  that 
which  is  so  very  near  to  tlie  entrance  has  not  been  ruptured,  it  is  very  dif- 
ficult to  come  to  the  conclusion  that  there  has  been  penetration  so  as  to 
sustain  a  charge  of  rape."  The  prisoner  was  found  guilty  of  an  assault. 
M'Rue's  case,  8  C.  and  P.  641  (a).     But  see  as  to  this  post. 

If  the  evidence  be  insuflicient  to  support  the  charge  of  rape  the  prisoner 
may  be  convicted  of  an  assault ;  see  ante,  p.  264,  and  Williams'  case,  ante^ 
p.  799. 

Accesaai^RsJ]  An  indictment,  chai^ng  the  prisoner  both  as  principal 
in  the  first  degree,  and  as  aiding  and  abetting  other  men  in  committing  a 
rape,  was  held,  after  conviction,  to  be  valid,  upon  the  count  charging  the 
prisoner  as  principal.  Upon  such  an  indictment,  it  was  held  that  evidence 
might  be  given  of  several  rapes  on  the  same  woman  at  the  same  time,  by 
the  prisoner  and  other  men  each  assisting  the  other  in  turn,  without  put- 
ting the  prosecutor  to  elect  on  which  count  to  proceed.  •  Folke's  case,  1 
Moody,  C.  C.  354  (6). 

So  a  count  charging  A.  with  a  rape,  as  a  principal  in  the  first  degree, 
^nd  B.  as  principal  in  the  second  degree,  may  be  joined  with  [  *80l  ] 
another  count  charging  B.  as  principal  in  thefirst  degree,  and  A.  as  prin- 
cipal in  the  second  degree.     Gray's  case,  7  C.  and  P.  164  (c). 

Competency  and  credibility  of  teitneaaes.]  The  party  ravished,  says  ^ 
Lord  Hale,  may  give  evidence  under  oath,  and  is  in  law  a  competent  wit-  -^^ 
ness;  but  the  credibility  of  her  testimony,  and  how  far  she  is  to  be  believ- 
ed, must  be  left  to  the  jury,  and  is  more  or  less  credible,  according  to  the 
•circumstances  of  fact  that  concur  in  that  testimony.  For  instance,  if  the 
witness  be  of  good  fame,  if  she  presently  discovered  the  offence,  and  made 
pursuit  after  the  offender,  showed  circumstances  and  signs  of  ihe  injury, 
(whereof  many  are  of  that  nature  that  women  only  are  the  most  proper 
examiners  and  inspectors;)  if  the  place,  in  which  the  fact-was  done,  was 
remote  from  people,  inhabitants,>or  passengers ;  if  the  offender  fled  for  it ; 
these  and  the  like  are  concurring  evidences  to  give  greater  probability  to 
her  testimony,  when  proved  by  others  as  well  as  herself.  I  Hale,  633; 
1  East,  P.  C.  448.  On  the  other  hand,  if  she  concealed  the  injury 
for  any  considerable  time,  after  she  had  an  opportunity  to  complain ;  if 
the  place,  where  the  fact  was  supposed  to  be  committed,  was  near  to  in- 
habitants, or  the  common  recourse  or  passage  of  passengers,  and  she  made 
no  outcry  when  the  fact  was  supposed  to»be  done,  where  it  was  probable 
she  might  have  been  heard  by  others ;  such  circumstances  carry  a  strong 
presumption  that  her  testimony  is  false  (1).     Ibid.     The  fact  that  the 

prosecutrix  rnade  a  complaint  soon  after  the  transaction  is  admissible,  but 

-  -        -        • 

(1)  See  The  State  v.  De  Wolf,  8  Conn.  93. 

(a)  Eng.  Com.  L.  Rep.  xxxiv.  662.     (*)  2  Eng.  C.  C.  354.    (c)  Entf.  Com.  L,  Rep. 

xxxn.AtiO. 
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the  particulars  of  her  complaint  can  not  be  given  in  evidence ;  see  ante^ 

p.  23. 

A  strict  caution  is  given  by  Lord  Hale,  with  regard  to  the  evidence  for 
the  prosecution  in  cases  of  rape:  "  An  accusation  easily  to  be  made,  and 
hard  to  be  proved,  and  harder  to  be  defended  by.  the  party  accused, 
though  never  so  innocent."     I  Hale,  635. 

Genera!  evidence  of  the  prosecutrix's  bad  character  is  admissible,  ante, 
p.  88  ;  but  not  evidence  that  she  had  connection  with  a  particular  person. 
Hodgson's  case,  Russ.  and  Ry.  218(a);  Clarke's  case,  2  Stark.  N.  P. 
244  (6),  ante,  p.  88 ;  though  the  prosecutrix  may  be  asked  whether  she 
has  not  been  formerly  connected  with  the  prisoner.  Ante,  p.  88.  So 
WUliams,  J.  held  that  the  prosecutrix  may  be  asked,  whether  previous  to 
the  commission  of  the  alleged  rape,  the  prisoner  has  not  had  intercourse 
with  her,  with  her  own  consent.     Martin's  case,  6  C.  &  P.  562  (c). 

On  a  trial  for  rape,  Purk,  J.,  (after  consulting  Mr.  Justice  James 
Parke)  allowed  the  prisoner's  counsel  to  ask  the  prosecutrix, %ith  a  view 
to  contradict  her,  whether  since  the  alleged  offence  she  had  not  walked 
in  Oxford-street  to  look  out  for  men,  and  whether  she  had  not  walked  in 
High-street  with  a  woman  reputed  to  be  a  common  prostitute.  Barker's 
case,  3  C.  &  P.  589  (d). 

Of  the  unlawful  carnal  knotoledge  of  female  childrenJ]  The  unlaw- 
[  *802  ]  ful  carnal  knowledge  of  female  children,  under  the  age  of  *ten 
years,  was  declared  to  be  felony,  without  benefit  of  clergy,  by  the  18 
Eliz.  c.  7  ;  but  that  act  being  repealed  by  the  9  Geo.  4,  c.  31,  it  is  enacted 
by  the  latter  statute,  (sect.  17,)  '^that  if  any  person  shall  unlawfully  and 
carnally  know  and  abuse  any  girl  under  the  age  of  ten  years,  every  such 
offender  shall  be  guilty  of  felony,  and  being  convicted  thereof,  shall  suffer 
^  death  as  a  felon  ;  and  if  any  person  shall  carnally  know  and  abuse  any 
'^  girl,  being  abQve  the  age  of  ten  years  and  under  the  age  of  twelve  years, 
every  such  offender  shall  be  guilty  of  a  misdemeanor,  and,  being  con- 
victed thereof,  shall  be  liable  to  be  imprisoned,  with  or  without  hard  labor, 
in  the  common  gaol  or  house  of  correction,  for  such  term  as  the  court 
shall  award." 

Upon  an  indictment  for  carnally  knowing  a  girl  under  ten  years  of  age, 
the  proofs  for  the  prosecution  will  be,  I,  the  commission  of  the  offence ; 
2,  that  the  child  is  under  ten  years  of  age. 

The  child  herself,  however  tender  her  age,  if  capable  of  distinguishing 
between  right  and  wrong,  may  be  examined  in  proof  of  the  offence. 
Brazier's  case,  1  East,  P^  C.  433,  ante,  p.  114;  but  her  declarations  are 
inadmissible  ;  Tucker's  case,  Phill.  £v.  6,  8th  ed.,  ante,  p.  115 ;  though 
the  fiaict  of  her  having  complained  of  the  injury,  recently  after  its  having 
been  received,  is  evidence  in  corroboration.  Brazier's  case,  supra  ;  see 
ante,  p.  23.  The  propriety  of  corroborating  the  testimony  of  the  infant, 
in  a  case  of  this  kind,  has  bee»  remarked  upon  by  Mr.  Justice  Black- 
stone.  4  Com.  214,  ante,  p.  115(1).  As  to  putting  off  the  trial,  for 
the  purpose  of  having  the  infant  witness  instructed,  vide  ante,  p.  115. 

The  age  of  the  child  -must  be  proved.  Where  the  offence  was  com- 
mitted on  the  5th  of  February,  1832,  and  the  father  proved  that,  on  his 

(1)  SUte  V.  Le  Blanc,  1  Const.  Rep.  354. 
(«)  1  £ng.  C.  C.  218.    {b)  £ng.  Com.  L.  Rep.  iii.  333.    (c)  Id.  zxv.  544.    (d)  Id.  viv.  467. 


Bape.  803 

return  home  on  the  9th  of  February,  1822,  after  an  absence  of  a  few 
days,  he  found^the  child  had  been  born,  and  was  told  by  the  grandmother 
that  she  had  been  born  the  day  before,  and  the  register  of  baptism 
showed  that  she  had  been  baptized  oif  the  9th  of  February,  1822;  this 
evidence  was  held  insufficient  to  prove  the  age.  Wedge's  case,  5  C.  and 
P.  298(a). 

In  Banks'  case,  8  C.  and  P.  574  (6),  Palteson,  J.,  held  that  the  offence 
of  carnally  knowing  a  child  under  ten  years  of  age  is  not  an  offence 
which  includes  .an  assault  within  the  7  Wm.  4  and  1  Vict-  c.  85,  s.  11, 
see  ante,  p.  264  ;  and  that  the  jury  must  either  find  the  prisoner  guilty 
of  the  whole  charge,  or  acquit  him.  In  M'Rue's  case,  however,  where 
the  prisoner  was  charged  with  a  similar  offence,  before  Bosanqtuty  Cole' 
ridge,  and  Coltman,  JJ.,  he  was  found  guilty  of  an  assault  under  that  act. 
See  ante,  p.  800. 

Where  the  prisoner  was  charged  with  the  misdemeanor  of  having  car- 
nal knowledge  of  a  girl  between  ten  and  twelve  years  old,  Lord  AbingeTj 
C.  B.,  ruled  that  the  prisoner  could  not  be  found  guilty  of  an  assault,  as 
the  consent  of  the  girl  put  an  end  to  the  charge  of  assault,  Meredith's 
case,  8  C.  and  P.  589  (c). 

Asaatdt  wUh  intent  to  ravish.]  Upon  an  indictment  for  this  offence, 
the  evidence  will  be  the  same  as  in  rape,  with  the  exception  of  the  proof 
of  the  commission  of  the  offence. 

*A  boy  under  fourteen  cannot  be  found  guilty  of  an  assault  [  *@03  ] 
with  intent  to  commit  a  rape.     See  ante,  p.  798. 

On  an  indictment  for  an  assault  with  intent  to  commit  a  rape,  Pat- 
teson,  J.,  held  that  evidence  of  the  prisoner  having,  on  a  prior  occasion, 
taken  liberties  with  the  prosecutrix,  was  not  receivable  to  show  the  pris- 
oner's intent. 

In  the  same  case,  the  learned  judge  hpld,  that  in  order  to  convict  on  a 
charge  of  assault  with  intent  to  commit  a  rape,  the  jury  must  be  satisfied, 
not  only  that  the  prisoner  intended  to  gratify  his  passions  on  the  person  of 
the  prosecutrix,  but  that  he  intended  to  do  so  at  all  events,  and  notwith-t 
standing  any  resistance  on  her  part.     Lloyd's  case,  7  C.  and  P.  318  (d). 

If  upon  an  indictment  for  this  offence  the  prosecutrix  prove  a  rape  ac- 
tually committed,  the  defendant   must  be  acquitted.     Harmond's  case,  I 
East,  P.  C.  411,440. 
■ . I 

(a)  Eng.  Com.  L.  Rep.  xxiv.  539.     (6)  Id.  xxxiv.  531.     (c)  Id.  530.     (d)  Id.  xxxii.  523. 
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Common  law  and  former  statutes,]  Before  the  3  &  4  W.  &  M.  c.  9, 
receivers  of  stolen  goods,  \inless  they  likewise  received  and  harbored  the 
thief,  were  guilty  only  of  a  misdemeanor ;  but  by  that  statute  they  were 
made  accessaries  after  the  fact,  and  consequently  felons  (1).  By  the  i 
Anne,  s.  2,  c.  9,  the  receiver  might  be  prosecuted  for  a  misdemeanor, 
[  *804  ]  though  the  principal  was  not  before  *convicted ;  and  by  the  5 
Anne,  c.  31,  he  might  be  so  prosecuted,  though  the  principal  could  not  be 
taken.  The  offence  was  again  changed  to  felony  by  3  L  Geo.  3,  c  24,  s. 
3.  These  acts  being  now  repealed,  their  provisions  are  consolidated  in 
the  7  &  8  Geo.  4,  c.  29. 

i^atute  1  fy  8  Oeo.  4,  c.  29 — punishment.]  By  the  54th  section  of 
that  statute,  ^'  if  any  person  shall  receive  any  chattel,  money,  or  valuable 
security,  or  other  property  whatsoever,  the  stealing  or  taking  whereof 
shall  amount  to  a  felony,  either  at  eorpmon  law,  or  by  virtue  of  that  act, 
such  person  knowing  the  same  to  have  been  feloniously  stolen  or  taken, 
every  such  receiver  shall  be  guilty  of  felony,  and  may  be  indicted  and  con- 
victed, either  as  an  accessary  after  the  fact,  or  for  a  substantive  felony ; 
and  in  the  latter  case,  whether  the  principal  felon  shall  or  shall  not  have 
been  previously  convicted,  or  shall  or  shall  not  be  amenable  to  justice,  and 
every  such  receiver,  howsoever  convicted,  shall  be  liable,  at  the  discretion 
of  the  court,  to  be  transported  beyond  the  seas  for  any  term  not  exceed- 
ing fourteen  years,  nor  less*  than  seven  years,  or  to  be  imprisoned  for  any 
term  not  exceeding  three  years,  and  if  a  male,  to  be  once,  twice,  or  thrice, 
publicly  or  privately  whipped,  (if  the  court  shall  so  think  fit,)  in  addition 
to  such  imprisonment;  provided  always,  that  no  person,  howsoever  tried 
for  receiving  as  aforesaid,  shall  be  liable  to  be  prosecuted  a  second  time 
for  the  same  offence.^' 

By  8.  55,  "  if  any  person  shall  receive  any  chattel,  money,  valuable  se- 
curity, or  other  property  whatsoever,  the  stealing,  taking,  obtaining  or  con- 
verting whereof  is  made  an  indictable  misdemeanor  by  that  act,  such  per- 
son knowing  the  same  to  have  been  unlawfully  stolen,  taken,  obtained  or 


(1)  1  Wheeler's  C.  C.  902. 
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converted,  every  such  receiver  shall  be  guilty  of  a  misdemeanor,  and  may 
be  indicted  and  convicted  thereof,  whether  the  person  guilty  of  the  princi- 
pal misdemeanor  shall  or  shall  not  have  been  previously  convicted  thereof, 
or  shall  or  shall  not  be  amenable  to  justice  ;  and  every  such  receiver  shall, 
on  conviction,  be  liable,  at  the  discretion  of  the  court,  to  be  transported 
beyond  the  seas  for  the  term  of  seven  years,  or  to  be  imprisoned  for  any 
term  not  exceeding  two  years,  and  if  a  male,  to  be  once,  twice,  or  thrice 
puUiely  or  privately  whipped,  (if  the  court  shall  so  think  fit,)  in  addition 
to  such  imprisonment.'' 

By  8.  60,  for  the  punishment  of  receivers,  where  the  stealing,  &c.,  is 
punishable  on  summary  conviction,  it  is  enacted,  "  that  where  the  stealing 
or  taking  of  any  property  whatsoever  is  punishable  on  summary  conviction, 
either  for  every  offence,  or  for  the  first  and  second  offence  only,  or  for  the 
first  offence  only,  any  person  who  shall  receive  any  such  property,  know- 
ing the  same  to  be  unlawfully  come  by,  shall,  upon  conviction  thereof  be- 
fore a  justice  of  the  peace,  be  liable,  for  every  first,  second,  or  subsequent 
offence  of  receiving,  to  the  same  forfeiture  and  punishment  to  which  a 
person  guiky  of  a  first,  second,  or  subsequent  offence  of  stealing  or  taking 
such  property  is  by  that  act  made  liable/' 

*To  support  an  indictment  upon  the  7  and  8  Geo.  4,  c.  29,  s.  [  *805  ] 
54,  the  prosecutor  must  prove,  1,  the  stealing  of  the  goods  by  the  princi- 
pal felon,  if  it  be  so  stated  in  the  indictment,  or  his  conviction  for  that  of- 
fence, if  it  be  averred  ;  2,  the  receiving  of  the  goods  by  the  prisoner ;  3, 
that  the  goods  so  received  were  those  previously  stolen ;  4,  the  guilty 
knowledge  of  the  prisoner. 

Proof  of  the  larceny  by  the  principal,]  It  is  not  necessary  to  state, 
in  the  indictment,  the  name  of  the  principal  felon,  and  the  usual  practice 
in  an  indictment  against  a  receiver  for  a  substantive  felony  is,  merely  to 
slate  the  goods  to  have  been  "  before  then  feloniously  stolen,"  d^c,  with- 
out stating  by  whom.     See  Arch.  PL  257,  7th  ed. 

Where  it  was  objected  to  a  count  charging  the  goods  to  have  been  sto- 
len by  **  a  certain  evil  disposed  person,"  that  it  ought  either  to  have  stated 
the  name  of  the  principal,  or  else  that  he  was  unknown,  Tindalf  C.  J., 
said,  the  offence  created  by  the  act  of  parliament  is  not  the  receiving  the 
stolen  goods  from  any  particular  person,  but  receiving  them,  knowing 
them  to  have  been  stolen.  The  question,  therefore,  is,  whether  the  goods 
were  stolen,  and  whether  the  prisoner  received  them,  knowing  them  to 
have  been  stolen?  Jervis's  case,  6  C.  and  P.  156(a).  See  also  Wheel- 
er's case,  7  C.  and  P.  170  (6),  post,  p.  811.  Where  the  goods  had  been 
stolen  by  some  person  unknown,  it  was  formerly  the  practice  to  insert  an 
averment  to  that  effect  in  the  indictment,  and  such  averment  was  held 
good.  Thomas's  case,  2  East,  P.  C.  781.  But  where  the  principal  was 
known,  the  name  was  stated  according  to  the  truth.  2  East,  P.  C.  781. 
Where  the  goods  were  aver/ed  to  have  been  stolen  by  persons  unknown, 
a  difiiculty  sometimes  arose  as  to  the  proof,  the  averment  being  considered 
not  to  be  proved,  where  it  appeared  that  in  fact  the  principals  were  known. 
Thus  where,  upon  such  an  indictment,  it  was  proposed  to  prove  the  case 
by  the  evidence  of  the  principal  himself,  who  had  been  a  witness  before 
the  grand  jury,  Le  Blane^  J.,  interposed,  and  directed  an  acquittal.    He 

(a)  Enfif.  Com.  L.  Rep.  xzt.  330.    {b)  Id.  zxzii.  483. 
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iaid  be  considered  the  indictment  wrong  in  stating  that  the  property  had 
been  stolen  by  a  person  unknown ;  and  asked  how  the  person  who  was 
the  principal  felon  could  be  alleged  to  be  unknown  to  the  jurors,  when 
they  had  him  before  them^  and  his  name  was  written  on  the  back  of  the 
bill  ?     Walker's  case,  3  Campb.  264. 

It  is  difficult  to  reconcile  this  decision  with  the  resolution  of  the  judges 
in  the  following  case.  The  indictment  stated  that  a  certain  person  or 
.  persons,  to  the  jurors  unknown,  stole  the  goods,  and  that  the  prisoner  re* 
ceived  the  same  knowing  them  to  have  been  feloniously  stolen.  The 
grand  jury  also  found  a  bill,  charging  one  Henry  Moreton  with  stealing 
the  same  goods,  and  the  prisoner  with  receiving  them.  It  was  objected 
that  the  allegation,  that  the  goods  were  stolen  by  a  person  unknown,  was 
negatived  by  the  other  record,  and  that  the  prisoner  was  entitled  ta  an  ac- 
quittal. The  prisoner  being  convicted,  the  point  was  reserved,  and  the 
[  *806  1  judges  held  *the  conviction  right,  being  of  opinion  that  the  find- 
ing by  the  grand  jury  of  the  bill,  imputing  the  principal  felony  to  More- 
ton,  was  no ,  objection  .to  the  second  indictment,  although  it  stated  the 
principal  felony  to  have  been  committed  by  certain  persons  to  the  jurors 
unknown.    Bush's  case,  Russ.  and  Ry.  372  (a). 

.  It  has  been  doubted  whether,  where  the  indictment  alleges  that  the  pri- 
soner received  the  goods  in  question  from  a  person  named,  it  must  be 
proved  that  the  receipt  was  in  fact  from  that  person.  See  marginal  note, 
Messingham's  .case,  I  Moody,  C.  C;  257  (6). 

But  where  A.  B.  was  indicted  for  stealing  a  gelding,  and  C.  D.  for  re- 
ceiving it,  knowing  it  to  have  been  "  so  feloniously  stolen  as  aforesaid ;'' 
and  A.  B.'  was  acquitted,  the  proof  failing  as  to  the  horse  having  been 
stolen  by  him;  Pqtteson,  J.,  held  that  .the  other  prisoner  could  not  be 
convicted  upon  that  indictment.     Woolford's  case,  1  Moo.  and  R.  384.  . 

So  where  the  indictment  stated  that  the  prisoner  received  the  .goods 
from  the  person  who  stole  them,  and  that  the  person  who  stole  them  was- 
a  person  to  the  jurors  unknown,  and  it  appeared  that  th^  person  who  stole 
the  property  handed  it  to  J.  S.,  who  delivered  it  tp  the  prisoner ;  Parker 
J.,  held,  that  on  this  indictment  it  was  necessary  to  prove  that  the  prisoner 
received  the  property  from  the  person  who  aptually  stole  it,  and  would  not 
allow  it  to  go  to  the  jury  to  say,  whether  the  person  from  whom  he  was 

E roved  to  have  received  it,  was  an  innocent  agent  or  not  of  the  ibi^L 
llsworthy's  case,  1  Lewin,  C.  G.  117. 
Where  .the  indictment  states  a  previous  conviction  of  the  principal, 
such  conviction  mu)st  be  proved  by  the  production  of  an  examined  copy 
of  the  record  of  the  conviction,  and  it  is  no  objection  to  such  record^  that 
it  appears  therein  that  the  principal  was  asked  if  he  was  (not  is)  guilty ; 
.  that  it  does  not  state  that  issue  was  joined  i  or  how  the  jurors  were  return- 
ed, and  that  the  only  award  against  the  principal  is,  that  he  be  in  mercy, 
&c    Baldwin's  case,  Russ.  and  Ry.241  (c)  ;  3  Campb.  265;  2  Leach,. 
*  928,  (n.)     But  if  the  indictment  state   not  the  conviction  but  the  guili  of 
the  party,  it  seems  doubtful  how  far  the  record  of  conviction  would  be 
evidence  of  that  fact.    Turner's  case,  1  Moody,  C.  C.  347  (d),  ante,  p. 
50.    The  opini'on  of  Mr.  Justice  Foster,  however,  is  in  favor  of  the  affir- 
mative.    Where  the  Accessary,  he  says,  is  brought  to  trial  after  the  con- 
viction of  his  principal,  it  is  not  necessary  to  enter  into  a  detail  of  the 

— — '  : . 

(a)  1  Eng.  C.  C.  372.    (b)  2  Id.  257.    (c)  1  Id.  241.    (d)  2  Id.  347. 
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evidence  on  which  the  conviction  was  foanded.  Nor  docs  the  indictment 
aver  that  the  principal  was  i&  fact  guilty.  It  is  sufficient  if  it  recites  with 
proper  certainty  the  record  of  the  conviction.  This  is  evidence  against 
the  accessary,  to  put  him  on  his  defence ;  for  it  is  founded  on  a  legal  pre- 
sumption that  every  thing  in  the  former  proceeding  was  rightly  and  pro- 
perly transacted.  •  Foster,  365.' 

Where  tijie  indictment  stated  that  the  principal  felon  had  been  convicted 
of  the  stealing,  and  in  support  of  this  averment,  an  examined  copy  of  the 
record  was  put  in,  by  which  it  appeared  that  the  principal  had  pleaded 
guilty,  it  was  objected  that  this  was  merely  *equivalent  to  a  con-  [  *807  ] 
fession  by  the  principal,  and  was  not  evidence  against  the  receiver ;  but 
Bosanquet,  J.,  ruled,  that  though  the  principal  was  convicted  on  his  own 
confession,  yet  such  a  conviction  was  prima  facie,  but  not  conclusive  evi- 
dence, against  the  accessary.     Blick's  case,  4  C.  and  P.  377  (a). 

Where  the  principal  felon  has  been  convicted,  it  is  sufficient  in  the 
indictment  -to  state  the  conviction,  without  stating  the  judgment.  Hy- 
man*8  case,  2  Leach,  925;  2  East,  P.  C.  782 ;  Baldwin's  case,  3  Campb. 
265. 

Proof  of  the  receiving — distinction  between  receiving  and  stealing.] 
It  frequently  happens  that  a  doubt  arisea  whether  the  acts  done  by  the  per- 
son amount  to  a  receiving,  or  to  a  stealing,  as  in  the  following  cases ;  from 
which  it  appears  that  if  the  prisoner  took  part  in  the  transaction,  while 
the  act  of  larceny  by  others  was  continuing,  he  will  be  guilty  as  a  princi- 
pal in  the  larceny,  and  not  as  a  receiver.  Dyer  and  Disting  were  indict- 
ed for  stealing  a  quantity  of  barilla,  the  property  of  Hawker.  The  goods, 
consigned  to  Hawker,  were  on  board  a  ship  at  Plymouth.  Hawker  em- 
ployed Dyer,  who  was  the  master  of  a  large  boat,  to  bring  the  barilla  on 
shore,  and  Disting  was  employed  as  a  laborer,  in  removing  the  barilla  after  it 
was  landed  in  Hawker's  warehouse.  The  jury  found  that  while  the  barilla 
was  in  Dyer's  boat,  some  of  his  servants,  without  his  consent,  removed  part 
of  the  barilla,  and  concealed  it  in  another  part  of  the  boat  They  also  found 
that  Dyer  afterwards  assisted  the  other  prisoner,  and  the  persons  on  board 
who  had  separated  this  part  from  the  rest,  in  removing  it  from  the  boat  for 
the  purpose  of  carrying  it  off.  Graham,  B.,  (after  consulting  Buller,  J.,) 
was  of  opinion,  that  though,  for  some  purposes,  as  with  respect  to  those  con* 
cemed  in  the  actual  taking,  the  offence  would  be  complete,  as  an  asportation 
in  point  of  law,  yet,  with  respect  to  Dyer,  who  joined  in  the  scheme,  before  the 
barilla  had  been  actually  taken  out  of  the  hosit  where  it  was  deposited,  and 
who  assisted  in  carrying  it  from  thence,  it  was  one  continuing  transaction, 
and  could  not  be  said  to  be  completed,  till  the  removal  of  the  commodity 
from  such  place  of  deposit,  and  Dyer  having  assisted'  in  the  act  of  carry- 
ing it  off,  was,  therefore,  guilty  as  principal.  Dyer's  case,  2  East,  P.  C.' 
767.  Another  case  arose  out  of  the  same  transaction.  The  rest  of  the 
barilla  having  been  lodged  in  Hawker's  warehouse,  several  persons  em- 
ployed by  him  as  servants  conspired  to  steal  a  portion  of  it,  and  accord- 
ingly removed  part  nearer  to  the  door.  Soon  afterwards  the  persons  who 
had  so  removed  it,  together  with  Abwell  and  O'Donnell,  who  had  in  the 
mean  time  agreed  to  purchase  part,  came  and  assisted  the  others  (who  took 
it  out  of  the  warehouse)  in  carrying  it  from  thence.     Being  all  indicted  as 

(a)  £ng.  Com.  L.  Rep.  ziz.  438, 
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principals  in  larceny,  it  was  objected  tbat  two  were  only  receivers,  the  hr« 
ceny  being  complete  before  their  participationin  the  transaction ;  but  Chra^ 
hamy  B.,  held,  that  it  was  a  continuing  transaction,  as  to  those  who  joined 
in  the  plot  before  the  goods  were  actually  carried  away  from  the  premises ; 
[  *808  ]  *and  all  the  defendants  having  concurred  in,  or  been  present  at 
the  act  of  removing  the  goods  from  the  warehouse  where  they  had  been 
deposited,  they  were  all  principals;  and  the  prisoners  were  convicted 
accordingly.     Alwell's  case,  2  East,  P.  C.  768. 

In  the  following  case,  the  removal  of  the  goods  was  held  to  be  so  com- 
plete, that  a  person  concerned  in  the  further  removal  was  held  not  to  be 
a  party  to  the  original  larceny.     Hill  and  Smith,  in  the  absence  of  the 
prisoner,  broke  open  the  prosecutor's  warehouse,  and  took  thence  the 
goods  in  question,  putting  them  in  the  street,  about  thirty  yards  from  the 
warehouse  door.     They  then  fetched  the  prisoner,  who  was  apprised  of 
the  robbery,  and  who  assisted  in  carrying  the  property  to  a  cart,  which 
was  in  readiness.     The  learned  judge  who  tried  the  case  was  of  opinion, 
that  this  was  a  continuing  larceny,  and  that  the  prisoner  who  was  present, 
aiding  and  abetting  in  a  continuation  of 'the  felony,  was  a  principal  in  that 
portion  of  the  felony,  and  liable  to  be  found  guilty  ;  but  on  a  case  reserv- 
ed, the  judges  were  of  opinion,  that  as  the  property  was  removed  from 
the  owner's  premises  before  the  prisoner  was  present,  he  could  not  be 
considered  as  the  principal,  and  the  conviction  as  such,  was  held  wrong. 
King's  case,  Russ.  and  Ry.  332  (a).    The  same  conclusion  was  come  to  in 
the  following  case.     One  Heaton  having  received  the  articles  in  question 
into  his  cart^  left  it  standing  in  the  street.     In  the  meantime  the  prisoner 
M'Makin  came  up,  and  led  away  the  cart.    He  then  ^ve  it  to  another 
man  to  take  it  to  his  (M'Makin's)  house,  about  a  quarter  of  a  mile  distant. 
Upon  the  cart  arriving  at  the  house,  the  prisoner  Smith,  who  was  at  work 
in  the  cellar,  having  directed  a  companion  to  blow  out  the  light,  came  up 
and  assisted  in  removing  the  articles  from  the  cart.     For  Smith  it  was  ar- 
gued, that  the  asportavit  was  complete  before  he  interfered,  and  Dyer's 
case,  aniey  p.  807,  was  cited,  and  Lawrence^  J.,  after  conferring  with  Le 
BlanCy  J.,  was  of  this  opinion,  and  directed  an  acquittal.     M'Makin's  case, 
Russ.  and  Ry.  333,  (n),  (5).     Upon  the  authority  of  King's  case,  the  fol- 
lowing decision  proceeded.     The  prisoner,  was  indicted  for  stealing  two 
horses.     It  appeared  that  he,  and  one  Whinroe  went  to  steal  the  horses. 
Whinroe  left  the  prisoner  when  they  got  within  half  a  mile  of  the  place 
where  the   horses  were,  stole  the   horses,  and  brought  them  to  the  place 
where  the  prisoner  was  waiting  for  him,  and  he  and  the   prisoner  rode 
away  with  them.     Mr.  Justice  Bayky  at  first  thought  that  the  prisoner's 
joining  in  riding  away  with  the  horses  might  be  considered  a  new  larcenyj 
but  on  adverting  to  King's  case,   {supra)  he  thought  this  opinion  wrong, 
and  on  a  case  reserved,  the  judges  were  of  opinion  that  the  prisoner  was 
an  accessary  only,  and  not  a  principal,  because  he  was  not  present  at  the 
original  taking.     Kelly's  case,  Russ.  and  Ry.  421  (c). 

The  circumstances  in  the  next  case  were  held  not  to  constitute  a  re- 
ceiving. The  prisoner  was  indicted  for  receiving  goods  stolen  in  a 
dwelling-house  by  one  Debenhara  who  lodged  in  the  house,  broke  open  a 
[  ^809  ]  box  there  and  stole  the  property.  The  prisoner  ^as  seen  walk- 
ing backwards  and  forwards  before  the  house,  and  occasionally  looking  up ; 

(a)  1  Bug.  C.  C.  338.    (h)  I  Ibid.  333.    (c)  1  Ibid.  431. 
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and  b6  and  Debenham  were  seen  together  at  some  distance,  when  he  was 
apfMrehended,  and  part  of  the  property  found  on  |}im.  The  jury  found 
that  Debenham  threw  the  things  out  of  the  window,  and  that  the  prisoner 
was  in  waiting  to  receive  them.  Mr.  Justice  Gaselee  thought,  that  under 
this  finding  it  was  doubtful,  whether  tlie  prisoner  was  guilty  of  receiving, 
and  reserved  the  point  for  the  opinion  of  the  judges,  who  held  that  the 
prisoner  was  a  principal^  and  that  the  conviction  of  him  as  receiver  was 
wrong.     Owen's  case,  1  Moody,  C.  C.  96  (a). 

Where  the  evidence  leaves  it  doubtful  in  what  manner  the  goods  first 
came  to  tlie  prisoner's  possession,  the  safest  mode  is  to  frame  the  indict- 
ment as  for  larceny.  Stolen  property  having  been  discovered  concealed 
in  an  out-house,  the  prisoners  were  detected  in  the  act  of  carrying  it  away 
from  thence,  and  were  indicted  as  receivers.  Fattesoriy  J.,  said,  ^'  there 
is  no  evidence  of  any  other  person  having  stolen  the  property.  If  there 
bad  been  evidence  that  some  one  person  had  been  seen  near  the  house, 
from,  which  the  property  was  taken,  or  if  there  had  been  strong  suspicions 
that  some  one  person  stole  it,  those  circumstances  would  have  been  evi- 
dence that  the  prisoners  received  it,  knowing  it  to  have  been  stolen.  If 
you  are  of  opinion  that  some  other  person  stole,  and  that  the  prisoners  re- 
ceived it  knowing  that  fact,  they  may  be  convicted  of  receiving.  But  I 
confess,  it  appears  to  me  rather  dangerous,  on  ^this  evidence  to  convict 
them  of  receiving.  It  is  evidence  on  which  persons  are  constantly  con* 
victed  of  stealing."  The  prisoners  were  acquitted.  Densley's  case,  6  C* 
and  P.  399  (6).  The  two  prisoners  were  indicted  for  larceny.  It  ap- 
peared that  the  prisoner  A.  (being  in  the  service  of  the  prosecutor)  was 
sent  by  him  to  deliver  some  fat  to  C.  He  did  not  deliver  all  the  fat  to 
C,  having  previously  given  part  of  it  to  the  prisoner  B.  It  being  objected 
tbat  B.  ought  to  have  been  charged  as  receiver,  Gumey,  B.,  said  it  was 
a  question  for  the  jury,  whether  B.  was  present -at  the  time  of  the  separa- 
tion. It  was  in  the  master's  possession  till  the  time  of  the  separation. 
Butteris's  case,  6  C.  and  P.  147  (c). 

Proof  of  receivings  joint  receipt.]  Where  two  persons  are  indicted  as 
joipt  receivers,  it  is  not  suilicient  to  show  that  one  of  them  received  the 
property  in  the  absence  of  the  other,  and  afterwards  delivered  it  to  him. 
This  point  having  been  reserved  for  the  opinion  of  the  judges,  they  unan- 
imously held  that  upon  a  joint  charge  it  was  necessary  to  prove  a  joint  re- 
ceipt ;  and  that  as  one  of  the  persons  was  absent  when  the  other  received 
the  property,  it  was  a  separate  receipt  by  the  latter.  Messingham's  case, 
I  Moody,  C.  C.  257  (d). 

Husband  and  wife  were  indicted  jointly  as  receivers.  The  goods  were 
found  in  their  house.  Graham^  B.,  told  the  jury,  that  generally  speaking, 
the  law  .does  not  impute  to  the  wife  those  oiSfences,  which  she  may  be 
supposed  to  have  committed  by  the  coercion  of  *her  husband,  [*810] 
and  particularly  where  his  house  is  made  the  receptacle  of  stolen  goods ; 
but  if  the  wife  appears  to  have  taken  an  active  and  independent  part,  and 
to  have  endeavored  to  conceal  the  stolen  goods  more  efTectually  than  her 
husband  could  have  done,  and  by  her  own  acts,  she  would  be  responsible 
as  for  her  own  uncontrolled  offence.  The  learned  judge  resolved,  that  as 
the  charge  against  the  husband  and  wife  was  joint,  and  it  had  not  been 
left  to  the  jury  to  say,  whether  she  received  tlie  goods  in  the  absence  of 

(a)  2  Eng.  C.  C.  96.    (*)  Bng.  Com.  L.  Rep.  xxv.  467.    (c)  Id.  334.    (rf)  2  Eng.  C.  C.  857. 
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her  husband,  the  conviction  of  the  wife  could  not  be  supported^  though 
she  had  been  more  active  than  her  husband.  Archer's  case,  I  Moodyj 
C.  C.  143  (a). 

As  the  extent  of  the  wife's  liability  in  case  of  a  joint  receipt  of  stolen 
goods  by  her  and  her  husband,  does  not  appear  to  be  well  settled,  it  may 
not  be  useless  to  advert  to  the  rule  of  the  Scotch  law  on  this  subject. 
According  to  that  law,  the  wife  may  be  tried  on  the  same  libel  with  her 
husband  for  resei  (receiving)  in  which  they  are  both  implicated,  but  she 
cannot  be  charged  with  resetting  the  goods  which  he  has  stolen,  and 
brought  to  their  common  house,  unless  it  appear  that  she  was  not  merely 
concealing  the  evidence  of  his  guilt,  but  commencing  a  new  course  of  guilt 
for  herself,  in  which  she  takes  a  principal  share  as  by  selling  the  stolen 
articles,  and  carrying  on  long  the  infamous  traffic.  If  she  has  done  either 
of  these  things,  her  privilege  ceases,  and  in  many  such  cases  the  wife  has 
been  convicted  of  receiving  goods  stolen  by  the  husband.  This  bein^ 
matter  of  evidence,  however,  must  be  pleaded  to  the  jury,  and  cannot  be 
stated  as  an  objection  to  the  relevancy  of  a  charge  of  reset  against  the 
wife.     Alison's  Princ.  Cr.  Law  of  Scotl.  338. 

An  indictment  in  one  count  charged  A.  and  B.  with  a  burglary,  and 
with  stealing,  and  C.  with  receiving  part  of  the  stolen  property,  and  D. 
with  receiving  other  part  of  the  stolen  property  ;  another  count  charged 
C.  and  D.  with  the  substantive  felony  of  jointly  receiving  the  whole  of  the 
stolen  property,  and  there  were  two  other  counts  charging  C.  and  D.  sepa- 
rately with  the  substantive  felony  of  each  receiving  part  of  the  stolen 
property.  It  was  proved  that  A.  and  B.  had  cominitted  the  burglary,  and 
stolen  the  property,  but  the  evidence  as  to  the  receiving,  showed  that  C. 
and  D.  had  received  the  stolen  property  on  different  occasions,  and  quite 
unconnectedly  with  each  other.  It  was  objected  that  the  count  chaiging 
a  joint  receiving  was  not  proved  (see  Messingham's  case,  ontBy  p.  809), 
and  that  as  distinct  felonies  had  been  committed  by  C.  and  D.,  they  ought 
to  have  been  tried  separately.  Per  IMtledaUy  J.,  <'  There  is  certainly 
some  inconsistency  in  this  indictment ;  but  the  practice  in  cases  of  receiv-* 
ers  is  to  plead  in  this  manner."  The  prisoners  were  all  convicted.  Hart- 
all's  case,  7  C.  and  P.  475  (6). 

An  indictment  in  the  first  count  charged  W.  and  R.  C.  with  killing  a 
sheep,  "  with  intent  to  steal  one  of  the  hind  legs  of  the  said  sheep ;"  and 
in  another  count  charged  J.C.  with  receiving  nine  pounds'  weight  of  mut- 
['*^dll  ]  ton  ^^  of  a  certain  evil-disposed  person,"  *he  then  knowing  that 
the  mutton  had  been  stolen.  CoUridgt^  J.,  said,  ^^  this  count  is  for  re-* 
ceiving  stolen  goods,  and  it  is  joined  not  with  another  count  agdinst  other 
persons  for  stealing  any  thing,  bqt  with  a  count  for  killing  with  intent  to 
steal,  which  appears  to  me  an  offence  .quite  distinct  in  its  nature  from  that 
imputed  to  the  prisoner  (J.  C.)  I  shall  not  stop  the  case,  but  I  will  take 
care  that  the  prisoner  has  any  advantage  that  can  arise  from  the  objection^ 
if,  upon  consideration,  I  should  think  it  well  founded.  The  prisoners 
were  all  convicted."     Wheeler's  case,  7  C.  and  P.  -170  (c)- 

Proof  of  the  particular  goods  received  J]  The  proof  of  the  goods  re- 
ceived must  correspond  with  the  allegation  in  the  indictment,  and  sub- 
stantially with  the  allegation  of  the  goods  stolen  by  the  principal  felon* 
But  it  is  sufficient  if  the  thing  received  be  the  same  in  fact,  as  that  which 

(a)  2  Eng.  C.  C.  143.    {b)  £ng.  Com.  L.  Rep.  zxxii.  589.     (c)  14.  zxxii.  483. 
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was  stolen,  tboagh  passing  under  a  new  denomination,  as  where  the  prin- 
cipal was  charged  with  stealing  a  live  sheep,  and  the  accessary  with  re- 
ceiving twenty  pounds  of  mutton,  part  of  the  goods  stolen.  Cowell's 
case,  2  East,  P.  C.  617.  But  where  the  principal  felon  was  charged  with 
stealing  six  promissory  notes  of  £100  each,  and  the  other  prisoner  with 
receiving  ^Mhe  said  promissory  notes,"  knowing  them  to  have  been  stolen, 
and  it  appeared  that  he  had  only  received  the  proceeds  of  some  of  the 
notes,  it  was  ruled,  that  the  prisoner  charged  with  the  receiving  must  be 
acquitted.     WalUey's  case,  4  C.  and  P.  132(a). 

Upon  an  indictment  for  receiving  a  lamb,  it  appeared  in  evidence  that 
at  the  timotof  the  receiving,  the  lamb  was  dead,  but  on  a  case  reserved, 
the  judges  held  that  it  was  immaterial  as  to  the  prisoner's  oflfence,  whe- 
ther the  lamb  was  alive  or  dead,  the  ofTence  and  the  punishment  for  it  being 
in  both  cases  the  same.  Puckering's  case,  1  Moody,  C.  C.  242  (6).  In 
another  report  of  this  case,  the  judges  are  stated  to  have  said,  that  the  word 
sheep  -(lamb)  did  not  necessarily  import,  that  the  animal  was  received  o/tve, 
though  it  would  have  been  more  correct  to  state,  that  the  prboner  received 
the  dead  body  or  carcase.     1  Lewin,  C.  C.  302. 

Proof  of  guilty  knowledge.]  Evidence  must  be  given  of  the  prison- 
er's guilty  knowledge,  that .  he  received  the  goods  in  question,  knowing 
them  to  have  be^n  stolen.  In  general  this  evidence  is  to  be  collected  from 
all  the  various  circumstances  of  the  case.  The  usual  evidence  is,  that 
the  goods  were  bought.at  an  undervalue  by  the  receiver.  Proof  that  he 
concealed  the  good?,  is  presumptive  evidence  to  the  same  effect.  So 
evidence  may  be  given  that  the  prisoner  pledged  or  otherwise  disposed  of 
other  articles  of  stolen  property  besides  those  in  the  indictment,  in  order 
to  show  the  guilty  knowledge.  Dunn's  case,  1  Moody,  C.  C.  150  (c). 
And  where  the  receiving  of  another  article  has  been '  made  the  subject 
of  another  indictment,  it  i9  still,  as  it  seems,  in  strictness,  admissible  to 
prove  the  guilty  knowledge.  Davis'  case,  6  C.  and  P.  177  (d) ;  see  ante, 
p.  85. 

The  following  enumeration  of  the  circumstances  from  which  ■  a 
^presumption  of  the  prisoner's  guilty  knowledge  tnay  be  gathered,  [  ♦812  ] 
-well  illustrates  the  subject.  /'Owing  to* the  jealousy  and  caution  so  ne- 
cessary in  this  sort  of  traffic,  it  often  happens  that  no  express  disclosure 
is  made,  and  yet  the  illegal  acquisition  of  the  articles  in  question  is  as 
well  understood,  as  if  the  receiver  had  actually  witnessed  the  depredation. 
In  this,  as  in  other  cases,  therefore,  it  is  sufficient  if  circumstances  are 
proved,  which  to  persons  of  ordinary  understanding,  and  situated  as  the 
prisoner  was,  must  have  led  to  the  conclusion  that  they  were  illegally 
acquired.  Thus,  if  it  be  proved  that  the  prisoner  received  watches,  jew- 
ellry,  large  quantities  of  money,  bundles  of  clothes  of  various  kinds,  or 
moveables  of  tiny  sort,  to  a  considerable  value,  fro^  Boys  or  other  persqns 
destitute  of  property,  and  without  any  lawful .  means  of  acquiring  them ; 
and  especially,  if  it  be  proved  that  they  were  brought  at  untimely  hourd, 
and  under  circumstances  of  evident  concealment,  it  is  impossible  to  arrive 
..at  any  other' conclusion,  but  that  they  were  received  in  the  full  under- 
standing of  the  guilty  mode  of  their  acquisition.     This  will  be  still  fur- 

(a)  Eng.  Com.  L.  Rep.  xix.  309.     (b)  2  Eng.  C.  C.  242.  .  (e)  2  llud.  150.*    {d)  Eng.  Com. 

.     L.  Rep.  xxy«341. 
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fber  confirmed,  if  it  appear  that  they  were  purehascd  at  considerably  less 
than  their  real  value,  concealed  in  places  not  usually  employed  for  keepiiig 
such  articles,  ns  under  beds,  in  coal  cellars,  or  up  chimnies ;  if  their  marks 
be  effaced,  or  false  or  inconsistent  stories  told  as  to  the  mode  of  their  ac- 
quisition. And  it  is  a  still  further  ingredient  towards  inferring  guilty 
knowledge,  if  they  have  been  received  from  a  notorious  thief,  or  one  from 
whom  stolen  goods  have  on  previous  occasions,  been  received/'  Alison's 
Princ.  Cr.  Law  of  Scotl.  330. 

Where  it  was  averred  that  the  prisoner,  ''  Francis  Morris  the  goods 
and  chattels,  &c.  feloniously  did  receive  and  have ;  he  the  said  Thonuis 
Morris  then  and  there  well  knowing  the  said  goods  and  chattels  to  have 
been  feloniously  stolen,"  &c.,  it  was  moved  in  arrest  of  judgment,  that 
the  indictment  wus  bad,  for  that  the  fact  of  receiving,  and  the  knowledge 
of  the  previous  felony,  must  reside  in  the  same  person,  whereas  this  in« 
dictment  charged  them  in  two  different  persons;  but  the  judges  held 
that  the  indictment  would  be  good  without  the  words  *'  the  said  Thomas 
Morris,"  which  might  be  struck  out  as  surplusage.  Morris'  case,  1  Leach^ 
109. 

The  intention  of  the  party  in  receiving  the  goods  is  not  material,  pro- 
vided he  knew  them  to  be  stolen.  Where  it  was  objected  that  there  was 
no  evidence  of  a  conversion  by  the  receiver,  Chumeyy  B.,  said,  if  tUe 
receiver  takes  without  any  profit  or  advantage,  or  whether  it  be  for  the 
purpose  of  profit  or  not,  or  merely  to  assist  the  thief,  it  is  precisely  the 
same.  Davis'  case,  6  C.  and  P.  178  (a).  If  a  receiverH>f  stolen  goods 
receive  them  for  the  mere  purpose  of  concealment,  without  deriving  any 
pr<^t  at  all,  he  is  just  as  much  a  receiver  as  if  he  had  purchased  tbem* 
Per  Tauntony  J.,  Richardson's  case,  6  C.  and  P.  335  (6). 

The  rule  by  the  law  of  Scotland  is  the  same.  If  the  prisoner  once  re* 
[  *8I3  ]  ceive  the  goods  into  his  keeping,  it  is  immaterial  upon  what  *fbot- 
ing  this  is  done,  whether  by  purchase,  pledge,  barten  or  as  a  mere  deposi- 
tory for  the  thief.  Nay,  though  he  buy  them  for  full  value,  the  crime  is 
the  same,  because  he  knowingly  detains  them  from  the  true  owner ;  but 
the  fact  of  a  fair  price  having  been  paid  is  an  important  circumstance  to 
outweigh  the  presumption  of  the  guilty  knowledge  (1).  Alison's  Princ. 
Crim.  Law  of  Scotl.  329;  Hume,  113;  Burnett,  155,  156. 

Proof  where  the  prisoner  is  charged  as  principal  and  receiver  in  dtf- 
fere$U  counts,]  A  person  may  be  legally  charged  in  different  counts  of 
the  sanoe  indictment  both  as  the  principal  felon  and  as  the  receiver  of  the 
same  goods.  Galloway's  case,  1  Moody,  C.  C.  234  (c).  But  the  judges, 
on  a  case  reserved,  were  equally  divided  in  opinion  whether  the  proeecu* 
tor  should  in  such  case  be  put  to  his  election.  They  all  agreed,  however, 
that  directions  should  be  given  to  the  respective  clerks  of  assize  not  to  put 
both  charges  in  the  same  indictment.  Id.  The  latter  point  again  arose  ia 
a  subsequent  case,  and  after  discussion,  a  great  majority  of  the  judges 
were  of  opinion  that  the  rule  laid  down  in  Galloway's  case,  (supra)  should 
be  adhered,  to.     Madden's  case,  2  Moody,  C.  C.  277  (d). 

(1)  Where  a  peraon  eufiered  a  trunk  containing  stolen  gooda  to  be  put  on  board  a  Teasel 
in  which  he  had  taken  his  paasq^,  as  part  of  his  baggage,  it  was  helcl,  that  this  was  such  a 
receipt  of  the  goods,  as  purchaser  or  bailee,  as  justified  a  conyiction  for  receiying  stolen  goods. 
State  V.  Scoyel,  1  Const  274. 

(a)  "Elng,  Com.  L.  Rep.  uy.  342.    (b)  Id.  427.    (c)  2  £ng.  C.  C  294.    {d)  2  Ibid.  277. 
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0  Where  the  prisoner  v^as  indicted  for  stealing,  and  the  second  count 
charged  him  with  a  substantive  felony  in  receiving,  Vaughan,  B.,  ruled 
that  the  prosecutor  must  elect  upon  which  of  the  counts  he  would  pro- 
ceed. Flower's  case,  3  C.  and  P.  413  (a) ;  see  Austin's  case,  ante,  p. 
216  ;   Hartall's  case,  and  Wheeler's  case,  ante,  p.  810. 

Proof  by  the  prisoner  of  innocence  of  principal  felon.]  The  party 
charged  as  receiver  may  controvert  the  guilt  of  the  principal  felon,  even 
after  his  conviction,  and  though  that  conviction  is  stated  in  the  indictment. 
For,  as  against  him,  the  conviction  is  only  presumptive  evidence  of  the 
principal's  guilt,  under  the  rule  that  it  is  to  be  presumed  that  in  the  for- 
mer proceeding  every  thing  was  rightly  and  properly  transacted.  It  being 
reslinter  alios  acta,  it  cannot  be  conclusive  as  to  him.  Foster,  365.  if, 
therefore,  it  should  appear,  on  the  trial  of  the  receiver,  that  the  offence  of 
which  the  principal  was  convicted  did  not  amount  to  felony,  (if  so  char- 
ged), or  to  that  species  of  felony  with  which  he  is  charged,  the  receiver 
ought  to  be  acquitted.  Id.  Thus  where  the  principal  had  been  con- 
victed, and  on  the  trial  of  the  receiver  the  conviction  was  proved,  but  it 
appeared  on  the  cross-examination  of  the  prosecutor,  that,  in  fact  the  party 
convicted  had  only  been  guilty  of  a  breach  of  trust,  the  prisoner,  on  the 
authority  of  Foster  was  acquitted.  Smith's  case,  1  Leach,  288 ;  ProssePs 
case,  Id.  290  (n). 

Witnesses — competency  of  principal  feUon.]  The  principal  felon, 
though  not  convicted  or  pardoned,  is  a  competent  witness  for  the  crown 
to  prove  the  whole  case  against  the  receiver.  Haslam's  case,  1  Leach, 
418;  Price's  case,  Patram's  case,  Id.  419,  (n);  2  East,  P.  C.  732.  But 
the  confession  of  the  principal  felon  is  not,  as  it  *has  been  al-  [  *'814  ] 
ready  stated,  evidence  against  the  receiver.  Turner's  case,  1  Moody,  C. 
C.  347  (6),  antey  p.  50. 

Venue.]  By  the  7  &  8  Geo.  4,  c.  29,  s.  76,  (after  providing  that  noth- 
ing contained  in  the  act  shall  extend  to  Scotland  or  Ireland,  except  as  fol- 
lows,) it  is  enacted,  '^  that  if  any  person  in  any  one  part  of  the  United 
Kingdom  shall  receive  or  have  any  chattel,  money,  valuable  security,  or 
other  property  whatsoever,  which  shall  have  been  stolen,  or  otherwise  fe- 
loniously taken  in  any  other  part  of  the  United  Kingdom,  such  person 
knowing  the  said  property  to  have  been  stolen  or  otherwise  feloniously 
taken,  he  may  be  dealt  with,  indicted,  tried,  and  punished  for  such  of- 
fence, in  that  part  of  the  United  Kingdom,  where  he  shall  so  receive  or 
have  the  said  property,  in  the  same  manner  as  if  it  had  been  originally 
stolen  or  taken  in  that  part  (1)." 

And  by  sec.  56,  "  if  any  person  shall  receive  any  chattel,  money,  valu-  • 
able  security,  or  other  property  whatsoever,  knowing  the  same  to  have 
been  feloniously  or  unlawfully  stolen,  taken,  obtained,  or  converted,  every 
such  person,  whether  charged  as  an  accessary  after  the  fact  to  the  felony, 
or  with  a  substantive  felony,  or  with  a  misdemeanor  only,  may  be  dealt 
with,  indicted,  tried,  and   punished  in  any  county  or  place  in  which  he 

(1)  An  indictment  for  receiving  stolen  goods  lies  against  one,  who  receives  the  goods  in 
one  state,  though  stolen  in  another.  Commonwealth  v.  Andrews,  2  Mass.  14.  But  see  aiife, 
p.  590,  n. 

(a)  £n^.  Com.  L.  Rep.  ziv.  374.    (h)  2  £ng.  C  C.  347. 
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•hall  have,  or  shall  have  had,  any  miA  property  ia  his  possesROir  r  or  id 
any  county  or  place  ki  which  the  party  guiky  of  the  prineipal  felany  ov 
Biisdemeanor  may  by  Eeiw  be  triedv  io  iher  sanve  maDoer  as  s«cb  leoeivtr 
May  be  dealt  with,  indicted,  tried,  and  pimished,,  ia  the  county  or  place 
whece  be  actuaUy  received  such  property  J^ 


1*815  J 


•RESCUE. 


Katnrer  of  tfte  ofBeiice  -  -  -  -  815 
Proof  of  tbeeoBtody  of  the  pftrty  reicaed  815 
Proof  of  4he  rescue         -       -       -       -  816 


FnniBbment    ------  815 

Aiding  a  prisoner  to  escape     -       «       .  81& 
Oneoce  under  vanous  Btataies.      -  81& 


Nature  of  the  offence.]  The  offence  of  rescue  nearly  resembles  that 
of  prison  breach,  which  has  already  been  treated  of,  antey  p.  794. 

Where  the  party  rescued  is  imprisoned  on  a  charge  of  felony,  the  res- 
cuing  is  felony  also.  1  Hale,  P.  C.  606.  Where  the  offence  of  the  for- 
mer is  a  misdemeanor,  that  of  the  latter  will  be  a  misdemeanor  also» 
Hawk.  P.  C.  b.  2,  c.  21,  s.  6. 

If  the  party  rescued  was  imprisoned  for  felony,  and  was  rescued  before 
indictment,  the  indictment  for  the  rescue  must  surmise  a  felony  done,  a» 
well  as  an  imprisonment  for  felony,  or  on  suspicion  of  felony,  but  if  the 
party  was  indicted  and  taken  upon  a  capiae  and  then  rescued,  there  needs 
only  a  recital  that  he  was  indicted  prout^  &a  and  taken  and  rescued.  1 
Hale,  P.  C.  607. 

Though  the  party  rescuing  may  be  indicted  before  the  principal  be  con- 
victed and  attainted,  yet  he  shall  not  be  arraigned  or  tried,  before  the 
principal  is  attainted.  Id.  In  such  case,  however,  he  may,  as  it  seems, 
be  indicted  and  tried  for  a  misdemeanor^  though  not  for  a  felony.  1  Hale> 
P.  C.  599- 

Proof  of  the  custody  of  the  party  rescued.]  To  make  the  offence  of 
rescuing  a  party  felony,  it  must  appear  that  he  was  in  custody  for  felony 
or  suspicion  of  felony,  but  it  is  immaterial  whether  he  was  in  the  custody 
of  a  private  person,  or  of  an  officer,  or  under  a  warrant  of  a  justice  of 
the  peace,  for  where  the  arrest  of  a  felon  is  lawful,  the  rescue  of  him  is 
felony.  But  it  seems  necessary  that  the  party  rescuing  should  have 
knowledge  that  the  other  is  under  arrest  for  felony,  if  he  be  in  the  custody 
of  a  private  person,  though  if  he  be  in  the  custody  .of  a  constable  or  sher- 
iff, or  in  prison,  he  is  bound  to  take  notice  of  it.  I  Hale,  P.  C.  606.  If 
[  ^16  ]  the  imprisonment  be  so  *far  irregular  that  the  party  imprisoned 
would  not  be  guilty  of  prison  breach  by  making  his  escape,  a  person  res- 
cuing him  will  not  subject  himself  to  the  punishment  of  rescue.  Hawk. 
P.  C.  b.  2,  c  21,  8.  1,2;  1  Russell,  383. 
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A  warmift  of  a  jnstiee  to  apprehend  a  party,  foanded  en  a  certificate  of 
the  deA  ef  the  peace,  that  an  indictment  for  a  mbdenieanor  had  been 
fonnd  against  «ach  party^  is  good;  and  therefore  if  japon  sacb  warrant  the 
fNirty  he  arrested,  and  afterwards  rescned,  those  who  aro  gnilty  of  the 
rescue  may  be  convicted  of  a  niisdemeanar.  Btdkes's  case,  5  C.  and  F. 
148  (a> 

Proof  of  the  rescue.]  The  word  rescue,  or  some  word  equivalent  there- 
to, most  appear  in  the  indictment,  and  the  allegation  must  be  proved  by 
Showing  that  the  act  was  done  forcibly,  and  against  the  will  of  the  officer 
who  had  the  party  rescued  in  custody.  Burridge^s  case,  3  P.  Wms.  483, 
In  order  to  render  the  offence  of  rescue  complete,  the  prisoner  must  ac- 
tually get  oat  of  the  prison*     Hawk.  P.  C.  b.  2,  c  18,  s.  12. 

Punishment.]  The  offence  of  rescuing  a  person  in  custody  for  felony 
was  formerly  punishable  as  a  felony  within  clergy  at  common  law.  Stan- 
ley's case,  Russ.  and  Ry.  432.  But  now,  by  the  1  and  2  Geo.  4,  c  88,  s. 
1,  ^^  if  any  person  shall  rescue,  or  aid  and  assist  in  rescuing^  from  the  law- 
ful custody  of  any  constable,  officer,  headborough,  or  other  person  whom- 
soever, any  person  charged  with,  Or  suspected  of,  or  committed  for  any 
felony,  or  on  suspicion  thereof,  then  if  the  person  or  persons  so  oflfending 
shall  be  convicted  of  felony,  and  entitled  to  the  benefit  of  clergy,  and  be 
liaMe  to  be  imprisoned  for  any  term  not  exceeding  one  year,  it  shall  be 
lawful  for  the  court  by  or  before  whom  any  such  person  or  persons  shall  be 
convicted,  to  order  and  direct,  in  case  it  shall  think  fit,  that  such  person 
or  persons,  instead  of  being  so  fined  and  imprisoned  as  aforesaid,  shall  be 
transported  beyond  the  seas  for  seven  years,  or  be  imprisoned  only,  or  be 
imprisoned  and  kept  to  hard  labor  in  the  common  gaol,  house  of  correc- 
tion, or  penitentiary  house^  for  any  term  not  less  than  one  and  not  exceed- 
ing three  years," 

Aiding  a  prisoner  to  escape,]  Under  the  head  of  rescue  may  be' 
classed  the  analogous  offence  of  aiding  a  prisoner  to  escape.  This,  as  an 
obstruction  of  the  course  Of  justice,  was  an  offence  at  common  law,  being 
a  felony  where  the  prisoner  was  in  custody  on  a  charge  of  felony,  and  a 
misdemeanor  in  other  cases.     See  Burridge's  case,  3  P.  Wms.  439. 

Aiding  a  prisoner  to  escape — offence  under  various  statutes.]  The 
offence  of  assisting  a  prisoner  to  escape  has,  by  various  statutes,  been 
subjected  to  different  degrees  of  punishment. 

By  the  25  Geo,  2,  c.  27,  s.  9,  if  any  person  or  persons  whatsoever  shall 
by  force  set  at  liberty,  or  rescue,  or  attempt  to  rescue,  or  set  at  liberty, 
any  person  out  of  prison  who  shall  be  committed  *for,  or  found  [  •817  ] 
guilty  of  murder,  or  rescue,  or  attempt  to  rescue  any  person  convicted  of 
murder,  going  to  execution,  or  during  execution,  every  person  so  offending 
shall  be  deemed,  taken,  and  adjudged  to  be  guilty  of  felony,  [and  shall 
suffer  death  without  benefit  of  clergy.] 

Now,  by  the  7  Wm.  4  and  1  Vict.  c.  91,  the  punishment  of  death,  is 
abolished,  and  parties  guilty  of  the  offences  mentioned  in  the  above  aeo- 


(^  En£^.  Com.  h.  Rep.  zxxiy.  249 
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tton^  are  liable  to  be  transported  for  life^  or  for  not  less  than  fiHeen  yeam, 
or  to  be  imprisoned  for  any  term  not  exceeding  three  years. 

By  4  Geo.  4,  c.  64,  s.  43,  the  conveying  any  di^uise  or  instruments  in- 
to any  prison  with  intent  to  aid  or  assist  a  prisoner  to  escape  is  made  a 
felony,  punishable  by  transportation  for  fourteen  years.  And  the  assist- 
ing any  prisoner  in  attempting  to  make  his  escape  from  any  prison,  is  sub- 
ject to  the  same  punishment.  See  anU,  p.  796.  Similar  provisions  are 
contained  in  the  16  Geo.  2,  c.  31,  with  respect  to  the  King's  Bench  and 
Fleet  prisons,  and  the  other  prisons  not  comprised  in  the  4  Geo.  4,  c.  64. 

Upon  the  16  Geo.  2,  c.  31,  it  has  been  held,  that  the  act  is  confined  to 
cases  of  prisoners  committed  for  felony,  expressed  in  the  warrant  of  com- 
mitment or  detainer,  and  therefore  a  commitment  oni  suspicion  only  is  not 
within  the  act.  Walker's  case,  1  Leach,  97  ;  GreeniiTs  case,  I  Leach, 
363.  It  was  likewise  held  on  the  construction  of  this  statute,  that  it  does 
not  extend  to  a  case  where  the  escape  has  been  actually  effected,  but  only 
to  the  attempt,  Tilley's  case,  2  Leach,  662.  The  delivering  the  instni** 
ment  is  an  offence  within  the  act,  though  the  prisoner  has  been  pardoned 
of  the  offence  of  which  he  was  convicted,  on  condition  of  transportation  ; 
and  a  party  may  be  convicted,  though  there  is  no  evidence  that  he  knew 
of  the  specific  offence  of  which  the  prisoner  he  assisted  had  been  convict- 
ed.    Shaw's  case,  Russ.  and  Ry.  526  (a). 

Where  the  record  of  the  conviction  of  the  person  aided  is  set  forth^ 
and  is  produced  by  the  proper  officer,  no  evidence  is  admissible  to  contra- 
dict that  record.     Shaw's  case,  Russ.  and  Ry.  526  (&)•   . 

By  the  52  Geo,  3,  c.  156,  aiding  and  assisting  prisoners  of  war  to  es- 
cape is  felony,  punishable  with  transportation  for  life,  or  fourteen  or  seveo 
years.     See  Martin's  case,  R.  and  R.  196  (c). 

As  to  aiding  and  assisting  persons  convicted  by  a  military  or  naval  court 
martial  to  escape,  see  the  6  Geo.  4,  c.  5,  s.  13  ;  6  Geo.  4,  c.  6,  s.  14. 

As  to  rescuing  returned  transports,  see  post,  p.  870. 


[  •818  ]  *RIOTS,  ROUTS,  AND  UNLAWFUL  ASSEMBLIES. 


Proof  of  riot — ^nature  of  in  general — pun- 

Mhment 818 

Proof  of  Uie  unkwiU  iMembling  -       -  818 
Proof  of  tho  Tiolenoe  or  terror  -  818 

Proof  of  the  object  of  the  rioterB— pri- 
vate ffrievanoe     -        -  -       -  819 
Proof  of  the  eieotttion  of  the  act  for  which 
the  rioterB  are  aMembled   .  -        -        -  819 


Proof  of  the  guilt  of  the  defendants  -890 
Proof  upon  proeecutions  under  the  riot 

act 890 

Proof  of  demoliriiing  buUdiogB.  Ac.  (7  db 

8G.4,c.30.)      -        -        •       .        -822 

Proof  of  a  rout 823 

Proof  of  an  unlawlulaMembly 


Proof  of  riot — nature  of  in  general.]    A  riot  is  defined  by  Hawkins 
to  be  a  tiunultuous  disturbance  of  the  peace,  by  three  persons  or  more, 


(«)  1  £ng.  C.  C.  626.    (h)  Id.  626.    (e)  M.  196. 
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asBembling  together  of  their  own  authority,  with  an  iptent  mutually  to  as- 
sist one  another,  against  any  who  shall  oppose  them,  in  the  execution  of 
some  enterprise  of  a  private  nature,  and  afterwards  actually  executing  the 
same,  in  a  violent  and  turbulent  manner,  to  the  terror  of  the  people, 
whether  the  act  intended  were  of  itself  lawful  or  unlawful  (1).  Hawk. 
P.  C.  b.  1,  c.  65,  s.  1, 

The  indictment  for  a  riot  must  conclude  in  terrorem  populi.  Hughes's 
case,  4  C.  and  P.  373  (a). 

The  punishment  for  a  riot  is  fine  or  imprisonment  or  both,  and  by  the 
3  Geo.  4,  c  114,  the  imprisonment  may  be  with  hard  labor. 

Proof  of  the  unlawful  iMsembling.]  An  unlawful  assembling  must 
be  proved,  and,  therefore,  if  a  number  of  persons,  met  together  at  a  fair, 
suddenly  quarrel,  it  is  an  affray,  and  not  a  riot,  ante,  p.  243  ;  but  if,  being 
so  assembled,  on  a  dispute  occurring,  they  form  into  parties,  with  pro- 
mises of  mutual  assistance,  and  then  make  an  affray,  it  will  be  a  riot ;  and, 
in  this  manner,  any  lawful  .assefnbly  may  be  converted  into  a  riot :  so  a 
person,  joining  rioters,  is  equally  guilty,  as  if  he  had  joined  them  while  as- 
sembling.    Hawk.  P.  C.  b.  1,  c.  65,  s.  3. 

Proof  of  the  violence  or  terror.]  Evidence  must  be  given  of  some 
circumstances  of  such  actual  force  or  violence,  or,  at  least,  of  such  appa- 
rent tendency  thereto,  as  are  calculated  to  strike  terror  into  the  public  ; 
as  a  show  of  arms,  threatening  speeches,  or  turbulent  gestures.  Hawk. 
P.  C.  b.  1,  c.  65,  s.  5.  But  it  is  not  necessary  that  personal  violence 
should  be  done  or  offered.  Thus,  if  a  number  of  persons  come  to  a 
theatre,  and  make  a  great  noise  and  disturbance,  with  the  predetermined 
purpose  of  preventing  the  performance,  it  *will  be  a  riot,  though  [  ^819  ] 
no  personal  violence  is  done  to  any  individual,  and  no  injury  done  to  the 
house.  Clifford  v.  Brandon,  2  Campb.  358.  But  the  unlawfulness  of  the 
object  of  an  assembly,  even  though  they  actually  carry  their  unlawful 
object  into  execution,  does  not  constitute  a  riot,  unless  accompanied  by 
circumstances  of  force  or  violence;  and  in  the  same  manner,  three  or 
more  persons  assembling  together,  peaceably,  to  do  an  unlawful  act  is  not 
a  riot.     Hawk.  P.  C.  b.  1,  c.  65,  s.  5. 

In  some  cases  in  which  the  law  authorizes  force,  the  use  of  such  force 
will  not  constitute  a  riot,  as  where  a  sheriff  or  constable,  or  perhaps  even 
a  private  person  assembles  a  competent  number  of  persons,  in  order  with 
force  to  suppress  rebels,  or  enemies,  or  rioters.  Hawk.  P.  C«  b,  1,  c.  65, 
8.  2.  So  a  private  individual  may  assemble  a  number  of  others  to  suppress 
a  common  nuisance,  or  a  nuisance  to  his  own  land.  Thus  where  a  weir 
had  been  erected  across  a  common  navigable  river,  and  a  number  of  per- 
sons, assembled,  with  spades  and  other  necessary  instruments,  for  remov- 
ing it,  and  did  remove  it,  it  was  held  to  be  neither  a  forcible  entry  nor  a 
riot.  Dalt.  c.  137.  So  an  assembly  of  a  man's  friends  at  his  own  house, 
for  the  defence  of  his  person,  or  the  possession  of  his  house,  against  such 
as  threaten  to  beat  him,  or  to  make  an  unlawful  entry,  is  excusable.  5 
Burn,  278. 

m 

(1)  State  V.  Brook  &  al.,  1  HHl,  26'2. 
(«)  Eng.  Com..  L.  Uep.  xix.  425. 
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Proof,  of  the  objed  of  the  rioters — private  grievance.]  It  muBt  appear 
that  the  injury  or  grievanoe  complained  of,  relates  to  «om6  private  qaarrd 
only,  as  die  inclosing  of  lands  in  which  the  inhabitants  of  a  certain  (own 
daim  a  right  of  common,  for  where  the  intention  of  the  assembly  is  to 
redress  public  grievances,  as  to  pull  down  all  tiie  inclosures  in  general,  an 
attempt  with  force  to  execute  such  intention,  will  amount  to  high  treason. 
Hawk«  P.  C.  b.  1,  c.  65,  &  6«  Where  the  object  of  an  insurrection,  says 
Mr.  East,  is  a  matter  of  a  private  or  local  nature,  affecting,  or  supposed 
to  affect,  oply  the  parties  assembled,  or  confined  to  particular  persons  or 
districts,  it  will  not  amount  to  high  treason,  although  attended  with  the 
inrcttmstances  of  mililary.  parade  usually  alleged  in  indictments  on  this 
branch  of  treason.  As  if  the  rising  be  only  against  a  particular  market, 
or  to  destroy  particular  inclosures,  (see  Birt's  case,  5  C  and  P.  154  (a)), 
to  remove  a  local  nuisance,  to  release  a  particular  prisoner,  (unless  im- 
prisoned for  high  treason,)  or  even  to  oppose  the  execution  of  an  act  of 
pailiament,  if  it  only  affect  the  district  of  the  insurgents,  as  in  the  case  of 
a  turnpike  act.     1  East,  C.  P.  75. 

Proof  of  the  execution  of  the  act  for  which  the  rioters  are  ctssemfrled.] 
The  act  for  the  purpose  of  executing  which  the  rioters  are  assembled  must 
be  proved,  otherwise  the  defendants  must  be  acquitted.  Where  persons 
assemble  together  for  the  purpose  of  doing  an  act,  and  the  assembly  is 
8uch  as  hereinbefore  described,  if  they  do  not  proceed  to  execute  their 
purpose,  it  is  but  an  unlawful  assembly,  not  a  riot;  if  after  so  assembling, 
[  *<820  ]  they  proceed  to  execute  the  act  for  *  which  they  assembled,  but 
do  not  execute  it,  it  is  termed  a  rout ;  but  if  they  not  only  so  assemble 
biit  proceed  to  execute  their  design,  and  actually  execute  it,  it  is  then  a 
riot;  I  Hawk,  c  65,  s.  1 ;  Dalt.  c.  136;  Birt's  case,  5  C.  and  P.  154  (6). 

Proof  of  the  guilt  of  the  defendants.]  In  proving  the  participation 
of  the  defendants  in  the  riot,  it  is  not,  as  it  seems,  competent  to  the  pros- 
ecutor to  prove  a  riot  in  the  first  instance^  and  afterwards  to  connect  the 
prisoners  with  such  riot.  Where  the  counsel  for  the  prosecution  was 
pursuing  this  course,  Alderson,  J.,  interposed,  and  said  that  he  must 
identify  the  prisoners  as  having  been  present.  He  stated  that  it  had  been 
held  by  the  judges  at  the  special  commission  at  Salisbury,  in  1630,  that 
the  prisoners  must  first  be  identified  as  having  been  present,  forming  part 
of  the  crowd,  and  that  the  fifteen  judges  had  confirmed  tiie  holding  of  the 
special  commission.     Nicholson's  case,  1  Lewin,  C.  C.  300  (1). 

In  the  above  case,  it  was  stated  by  the  counsel  for  the  prosecution, 
that  an  opposite  course  had  been  pursued  in  the  Manchester  case.  And 
the  latter  mode  of  proof  is  adopted  in  cases  of  conspiracy.  See  ante^  p. 
372.  ' 

On  the  trial  of  an  action  of  trespass,  the  issues  were,  whether  a  con- 
spiracy had  existed  to  excite  discontent  and  disaffection,  and  also  whether 
there  had  been  an  unlawful  assembly  to  the  terror  of  the  inhabitants  of 
the  town  of  Manchester.  For  the  purpose  of  proving  the  affirmative, 
evidence  was  offered  of  large  bodies  of  men  having  been  seen,  on  the 
morning  of  the  day  in  question,  marching  >along  the  road,  and  of  expres- 

(1)  Penn.  v.  Craig  &  al.,  Addis.  191.    Pcnn.  v.  Criba  A  al..    Ibid.  277. 
(a)  Eng,  Com.  L.  Rep.  zziv.  252.    (b)  Id. 


RiotSy  fye.  820 

siofi8  made  use  of  by  them  tending  to  show  thst  they  were  proceeding 
to  a  place  called  WhitemosB,  for  the  purpose  of  being  drilled.  Evidence 
was  also  oflfeted  of  drilKngs  in  the  neighborhood  of  Manchester,  previous 
to  the  meeting,  and  a  witness  was  asked  whether  the  proceedings  which 
he  saw  created  any  alann  in  his  mind.  Another  witness  stated  that  he 
saw  several  parties  of  men  proceeding  to  the  place  where  there  had  been 
driNiogs^  and  he  was  asked  as  to  their  having  solicited  him  to  join  them, 
and  as  to  declarations  made  by  some  of  those  persons  with  regard  to  the 
object  and  purpose  of  their  going  thither.  The  whole  of  tins  evidence 
vras  objected  to,  but  was  admitted  by  Holroydy  J.,  and  on  a  nM>tio[>  for  a 
new  trial,  the  Court  of  King's  Bench  held  that  it  had  been  r^btly  received. 
Redford  9.  Birley,  3  Stark.  N.  P.  76  (a)  (1). 

Proof  upon  prosecuiions  under  the  riot  act.]  By  the  I  Geo.  I.  stat* 
2,  c.  5,  s.  1,  (commonly  called  the  riot  act,)  it  is  enacted,  **that  if  any 
persons  to  the  number  of  twelve  or  more,  being  unlawfully,  riotousTy,  and 
tumultuously  assembled  together,  to  the  disturbance  of  the  public  peace, 
and  being  required  or  commanded  by  one  or  more  justice  or  justices  of  the 
peace,  or  by  the  sheriff  of  the  county,  or  by  his  under-sheriff,  or  by  the 
mayor,  bailiff,  or  bailiffs,  or  other  head  officer  or  justice  of  the  peace 
of  any  city  or  town  corporate  where  such  assembly  shall  be,  by  proc- 
lamation, to  be  made  in  the  King's  name  in  the  form  thereinafter  di* 
rected,  to  disperse  *theroselves,  and  peaceably  to  depart  (o  their  [  *99fl  ) 
habitations  or  to  their  lawful  business,  shall  to  the  number  of  twelve  or 
more  (notwithstanding  such  proclamation  made),  unlawfully,  riotously,  and 
tumultuously  remain  or  continue  together  by  the  space  of  one  hour  after 
such  command  or  request  made  by  proclamation,  that  then  such  remaining 
or  continuing  together,  to  the  number  of  twelve  or  more,  after  such  com- 
mand or  request  made  by  proclamation,  shall  be  adjudged  felony  without  ^ 
benefit  of  clergy,  and  the  offenders  therein  shall  be  adjudged  felons,  [and 
shall  suffer  death, 4is  in  the  case  of  felony,  without  benefit  of  clergy.]" 

By  s.  5,  opposing  and  hindering  the  making  of  the  proclan>ation  shall 
be  adjudged  felony,  without  benefit  of  clergy,  and  persons  assembled  to 
the  number  of  twelve,  to  whom  proclamation  should  have  been  made,  if 
the  same  had  not  been  hindered,  not  dispersing  within  an  hour  after  such 
hindrance,  having  knowledge  thereof,  shall  be  adjudged  felons  [and  suffer 
death.] 

Now  by  the  7  Wm.  4  and  1  Vict.  c.  91,  s,  1,  after  reciting  (inter  alia) 
the  above  statute,  it  is  enacted,  "  that  if  any  person  shall  after  the  com- 
mencement of  this  act  be  convicted  of  any  of  the  offences  hereinbefore 
mentioned,  such  person  shall  not  suffer  death,  or  have  sentence  of  death 
awarded  against  him  or  her  for  the  same,  but  shall  be  liable  at  the  discre- 
tion of  the  court,  to  be  transported  beyond  the  seas  for  the  term  of  the 
natural  life  of  such  offender,  or  for  any  term  not  less  than  fifteen  years,  or 
to  be  imprisoned  for  any  term  not  exceeding  three  years." 

By  8.  2,  in  cases  of  imprisonment  the  court  may  award  hard  labor,  and 
also  solitary  confinement  not  exceeding  one  month  at  any  one  time,  and 
three  months  in  any  one  year. 

(1)  If  aeveral  be  indicted  for  a  riot,  and  there  is  proof  against  one  only,  all  must  be  acquit- 
ted.   Penn.  v.  Horton  &  al.,  Addis.  3^.    See  State  v.  Allison,  3  Terger,  428. 

(a)  Eng.  Com.  L.  Rep.  ziv.  166. 
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The  second  section  of  the  riot  act  gives  the  form  6f  the  proclamation, 
concluding  with  the  words,  "  God  save  the  King."  Where,  in  the  read- 
ing of  the  proclamation  these  words  were  omitted,  it  was  held  that  the 
persons  continuing  together,  did  not  incur  the  penalties  of  the  statute. 
Child's  case,  4  C,  and  P.  442  (a). 

Upon  an  indictment  under  the  first  section  of  the  1  Geo.  1,  stat.  2,  c 
5,  the  prosecutor  must  prove,  1,  that  the  prisoners  with  others,  to  the 
number  of  twelve,  were  unlawfully,  riotously,  and  tumultuously  assembled 
together ;  2,  that  proclamation  was  made  in  the  form  given  by  the  second 
section  of  the  statute  ;  3,  that  the  defendants,  with  others,  to  the  number 
of  twelve,  remained  or  continued  unlawfully,  riotously,  and  tumultuously 
together,  for  one  hour  or  more  after  the  proclamation  ;  lastly,  it  must  be 
proved  that  the  prosecution  has  been  commenced  within  twelve  months 
after  the  offence  committed.     1  Geo.  1,  st.  2,  c.  5,  s.  8. 

The  second  or  subsequent  reading  of  the  act  does  not  do  away  with 
the  effect  of  the  first  reading,  and  the  hour  is  to  be  computed  from  the 
time  of  the  first  reading.  Per  Pattesoriy  J.,  Woolcock's  case,  5  C.  and 
P.  517  (6). 

If  there  be  such  an  assembly  that  there  would  have  been  a  riot  if  the 
[  *822  ]  parties  had  carried  their  purpose  into  effect,  the  case  is  within  *the 
act,  and  whether  there  was  a  cessation  or  not,  is  a  question  for  the  jury. 
Ibid, 

An  indictment  under  the  riot  act  for  the  remaining  assembled  one  hoar 
af\er  proclamation  made,  need  not  charge  the  original  riot  to  have  been  in 
terrorem  populi ;  it  is  sufficient  if  it  pursue  the  words  of  the  act.  Per 
Patteson,  J.,  James's  case,  5  C.  and  P.  153  (c). 

Proof  of  demolishing  buildings,  fyc]  The  offence  of  demolishing 
buildings  by  rioters  (formerly  provided  against  by  the  statutes  1  Geo.  1, 
St.  2,  c.  5,  9  Geo.  3,  c.  29,  52  Geo.  3,  c.  130,  and  56  Geo.  3,  c.  125, 
repealed)  is  now  forbidden  by  the  7  &  8  Geo.  4,  c.  30,  s»  8,  which  enacts, 
*^  that  if  any  persons,  riotously  and  tumultuously  assembled  t(^ther  to 
the  distiirbance  of  the  public  peace,  shall  unlawfully  and  with  force  de- 
molish, pull  down,  or  destroy,  or  begia-to  demolish,  pull  down,  or  destroy, 
any  church  or  chapel,  or  any  chapel  for  the  religious  worship  of  persons 
dissenting  from  the  united  church  of  England  and  Ireland,  duly  registered 
or  recorded,  or  any  house,  stable,  coach-house,  out-house,  warehouse,  of- 
fice, shop,  mill,  malt-house,  hop-oast,  barn,  or  granary,  or  any  building  or 
erection  used  in  carrying  on  any  trade  or  manufacture,  or  any  branch 
thereof,  or  any  machinery,  whether  fixed  or  movable,  prepared  for  or 
employed  in  any  manufacture,  or  in  any  branch  thereof,  or  any  steam-en- 
gine or  other  engine  for  sinking,  draining,  or  working  any  mine,  or  any 
staith,  building,  or  erection  used  in  conducting  the  business  of  any  mine, 
or  any  bridge,  wagon-way,  or  trunk  for  conveying  minerals  from  any 
mine,  every  such  offender  shall  be  guilty  of  felony,  and,  being  convicted 
thereof,  shall  suffer  death  as  a  felon." 

This  sentence  may  be  recorded  under  the  4  Geo.  4,  antej  p.  224. 

Although  the  prisoners  are  charged  only  with  a  beginning  to  demolish, 
pull  down,  &C.,  yet  it  must  appear  that  such  a  beginning  was  with  intent 
to  demolish  the  whole.     The  beginning  to  pull  down,  said  Parky  J.,  in  a 

(i/)  £ng.  Com.  L.  Rep.  xix.  465.    (6)  Id.  xxiv.  434.    (r)  Id.  251. 
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case  where  tlie  prisoners  were  so  chargied,  means  not  simply  a  demolition 
of  a  part,  but  of  a  part  w^th  intent  to  demolish  the  whole.  If  the  prison- 
ers meant. to  stop  where  they  did,  (i.  e.  breaking  windows  and  doors)  and 
do  no  iiiore,  they  are  not  guilty  ;  but .  if  they  intended,  when  they  broke 
the  windows,  he.  to  go  farther,  and  destroy  the  house,  they  are  guilty  of  a 
capital  offence.  If  they  had  the  full  means  of  going  further,  and  were  i;iot 
interrupted,  but  left  off  of  their  own  accord,  it  is  evidence  that  they  meant 
the  work  of  demolition  to  stop  where  it  did.  It  was  proved  that  the  par- 
ties began  by  breaking  the  window^,  and  having  afterwards  entered  the 
house,  set  fire  to  the  furniture ;  but  no  part  of  the  house  was  burnt. 
Parkj  J.,  said  to  the  jury,  ^'  If  you  think  the  prisoners  originally  camej 
without  intent  to  demolish,  and.  that*the  setting  fire  to  the  premises  was 
an  after  thought,  but  with  that  intent,  then,  you  must  acquit,  because  no 
part  of  the  house  having  been  burnt,  there  was  no  beginning  to  destroy. 
If  they  came  originally  without  such  intent^  but  afterwards  set  fire  to  the 
house,  the  ^offence  is  arson.  If.  you  have  doubts  whether  they  [  *d23  ] 
originally  came  with  an  intent  to  demolish,  you  may  use  the  setting  fire  to 
the  furniture  under  such  circumstances,  and  in  such  manner  as  that  the 
necessary  consequence,*  if  not  for  timely  intei:ference,  would  have  been  the 
burning  of  the  house,  as  evidence  to  show  tliat  they  had  such  intent,  al- 
though they  began  to  demolish  in-  another  manner.'^  Ashton's  casCj  I 
Lewin,  C.  C.  296. 

The  same  rule  was  laid  down  in^he  two  following  cases: — ^The  pris* 
oners  about  midnight  came  to  the  house  of  the  prosecutor,  and  having  in 
a  riotous  manner  burst  open  the  door^  broke  some  of  the  furniture,  and 
all  the  windows,  and  did  other  damage,  after  which  they  went  away, 
though  there  was  nothing  to  prevent  their  committing  further  injury.  LU^ 
tiedaiey  J.,  told  the  jury  that  this  was  n6t  a  '^  beginning  to  demolish," 
unless  they  should  be  satisfied  that  the  ultimate  object  of  the  rioters  was 
to  demolish  the  house ;  and  that  if  they  had  carried  their  intentions  into 
full  effect,  they  would  in  fact  have  demolished  it'  Thatsuch  was  not  the 
ease  here,  for  that,  they  had  gone  away,  having  manifestly  completed  their 
purpose,  and  done  all  the  injury  they  meant  to  do.  Thomas's  case,  4  C* 
and  P.  237  (d) ;  and  see  6  C.  and  P,  333  (6). 

•  Where  an  election  mob  pursued  a  person  who  took  refuge  in  a  house, 
upon  which  thiey  attacked  the  house,  shouting,  ^^  pull  it  down,''  and  broke 
the  door  and  windows,  and  destroyisd  much  of  the  furniture,  but  being 
unable  to  find  the  person  they  were  in  search  of,  went  away ;  Tindal, 
C.  J.,  ruled^  that  the  case  was  not  within  the  statute,  the  object  of  the 
rioters  not  being  to. destroy  the  house,  but  to  secure  the  person  they  were 
ill  search  of.     Price's  case,  5  C.  i^nd  P.  510  (c). 

But  the  cflcse  may  fall  within,  the  statute,  though  the  intent,  to  demolish 
.may  be  accompanied  with  another  intent,' which  may  have  influenced  the 
conduct  of  the  rioters.  Thus,  where  a  party  of  coal-whippers  having  a 
feeling  of  ill-will  towards  a  coal-lumper,  who  paid  less  than  the  usual 
wages,  collected  a  inob,  and  went  to  the  house  where  he  kept  his  pay- 
table,  exclainfiing,  tjfiat  they,  wonld  murder  him,  and. began  to  throw  stones, 
&c.,.and  broke  the  windows  and  partitions,  and  part  of  a  wall,  and  after 
his   escape,  continued  to  throw  stones,  &c.  till   stopped  by  the  police ; 

Gurney,  B.,  ruled  that  the  parties  might  be  convicted  under  the  1  &  8 

.  ■         -  . '  •  »       •  ■  I    ^1 

(a)  Eng.  Ckim.  L.  Rep.  xlx.  363.     (h)  Id.  XLV.  425.    (c)  Id,  zziv.  433L 

97 


823  Riota^  ifc. 

Geo.  4,  c.  30,  s.  8,  of  beginning  to  demolish,  though  their  principal  object 
might  be  to  injure  the  lumper,  provided  it  was  also  their  object  to  demol- 
ish the  house,  on  account  of  its  having  been  used  by  him.  Batt's  case, 
6  C.  and  P.  329  (a). 

Proof  of  a  rouL]  A  rout  seems  to  be,  according  to  the  general  opin* 
ion,  a  disturbance  of  the  peace,  by  persons  assembling  together,  with  an 
intention  to  do  a  thing,  which,  if  executed,  would  make  them  rioter^,  and 
actually  making  a  motion  towards  the  execution  thereof.  Hawk.  P.  C.  b. 
1,  c.  65,  s.  8 ;  1  Russell,  253. 

Proof  of  an  unlawful  assembly.]  Any  meeting  whatsoever  of 
[  *824  ]  *great  numbers  of  people,  with  such  circumstances  of  terror  as 
cannot  but  endanger  the  public  peace,  and  raise  fears  and  jeakmaies 
amongst  the  King's  subjects,  seems  property  to  be  called  an  unlawful  as- 
sembly, as  where  great  numbers  complaining  of  a  common  grievance, 
meet  together  armed  in  a  warlike  manner,  in  order  to  consult  respecting 
the  most  proper  means  for  the  recovery  ojf  their  interests,  for  no  one  can 
foresee  what  may  be  the  event  of  such  an  assembly.  Hawk.  P.  C.  b.  1, 
c.  65,  s.  9.  The  circumstances  which  constitute  an  unlawful  assembly 
were  much  discussed  in  the  case  of  Redford  v.  Birley,  3  Stark.  N.  P.  C. 
76  (6).  In  that  case,  Holroyd,  J.,  said,  an  unlawful  assembly  is  where 
persons  meet  together  in  a  manner  and  under  circumstances  which  the 
law  does  not  allow,  but  makes  it  criminal  in  those  persons  meeting  toge- 
ther in  such  a  manner,  knowingly,  and  with  such  purposes  as  are  in  point 
of  law  criminal.  He  then  proceeded  to  state  what  may  constitute  an  un- 
lawful assembly,  adopting  the  Janguage  used  by  Bayley^  J.,  in  Hunt's 
case  at  York.  All  persons  assembled  to  sow  sedition,  and  bring  into  con- 
tempt the  constitution,  arc  an  unlawful  assembly.  With  regard  to  meet- 
ings for  drillings,  he  said,  If  the  object  of  the  drilling  is  to  secure  the 
attention  of  the  persons  drilled  to  disaffected  speeches,  and  give  confi- 
dence by  an  appearance  of  strength  to  those  willing  to  join  them,  that 
would  be  illegal ;  or  if  they  were  to  say,  we  will  have  what  we  want, 
whether  it  be  agreeable  to  law  or  not,  a  meeting  for  that  purpose,  how- 
ever it  may  be  masked,  if  it  is  really  for  a  purpose  of  that  kind,  would  be 
illegal.  If  the  meeting,  from  its  general  appearance,  and  all  the  accom- 
panying circumstances,  is  caculated  to  excite  terror,  alarm  and  consterna- 
tion, it  is  generally  criminal  and  unlawful. 

A  question,  with  regard  to  the  admissibility  of  evidence,  showing  pre- 
vious meetings  for  the  purpose  of  drilling,  arose  in  Hunt's  case,  3  B.  and 
A.  566  (c),  which  was  an  indictment  containing  counts  for  a  conspiracy, 
unlawful  assembly  and  riot;  and  in  which  the  jury  found  the  defendants 
guilty,  on  the  count  for  an  unlawful  assembly.  .  On  a  motion  for  a  nev 
trial,  on  the  ground  that  this  evidence  had  been  improperly  received,  the 
application  was  rejected.  Abbott,  C.  J.,  said,  '^  It  was  shown  that  a  very 
considerable  part  of  the  persons  assembled,  or  at  least  a  very  considerable 
part  of  those  who  came  from  a  distance,  went  to  the  place  of  meeting  ia 
bodies,  to  a  certain  extent  arranged  and  organized,  and  with  a  regularity 
of  step  and  movement,  resembling  those  of  a  military  march,  though  less 
perfect.     The  effect  of  such  an  appearance,  and  the  conclusion  to  be 

(a)  Eng.  Com.L.  Rep.  xxv.  423.    {b)  Id.  xiv.  1G6.    (c)  Id.  ▼.  377. 
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drawn  from  it,  were  points  for  the  consideration  of  the  jury,  and  no  rea- 
sonable person  can  say,  that  they  were  left  to  the  consideration  of  the  ju- 
ry in  a  omnner  less  favorable  to  the  defendants  than  the  evidence  war- 
ranted. And  if  this  appearance  was  in  itself  proper  for  the  considera* 
lion  of  the  jury,  it  must  have  been  proper  to  show  to  them,  that  at  the 
very  place  from  which  one  of  these  bodies  came,  a  number  of  persons 
had  assembled  before  day-break,  and  had  been  formed  and  instructed  to 
march  as  soon  as  there  was  light  enough  '"^for  such  an  operation,  [  *825  ] 
and  that  some  of  the  persons  thus  assembled  had  grossly  ill-treated  two 
others,  whom  they  called  spies,  and  had  extorted  from  one  of  them,  at 
the  peril  of  his  life,  an  oath  never  to  be  a  King's  man  again,  or  to  name 
the  name  of  a  King ;  and  that  another  of  the  bodies  thiftt  went  to  the 
place  of  meeting  expressed  their  hatred  towards  this  person  by  hissing  as 
they  passed  his  doors.  These  matters  were  in  my  opinion,  unquestiona- 
bly competent  evidence  upon  the  general  character  and  intention  of  the 
meeting." 
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SUtate  7  Wm.  4  uid  1  Vict.  c.  87  -        -  826 
Robbery  attended  with  cutting  or  wound- 
ing 826 

Robbery  attended  with  yiolence,  &c.      •  826 

Simple  robbery &J7 
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Proof  of  the  violence  or  putting  in  fear 


— violence— degree  of         -        -        -  832 
under  pretence  of  legal  or  right 

ful  proceedings 
mode  of  putting  in  fear    - 
degree  of  fear  -        -     "   - 
Proof  of  bemg  put  in  fear 

injury  to  the  person  - 
fear  of  injury  to  property 
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putting  in  fear  must  be  befere 

the  taking     -        -        -        -  848 


834 
835 

a37 

837 

838 

838 


Robbery  from  the  person,  which  is  a  felony  at  common  law,  is  thus 
defined : — a  felonious  taking  of  money  or  goods  of  any  value  from  the 
person  of  another,  or.  in  his  presence  against  his  will,  by  violence  or  put- 
ting him  in  fear.     2  East,  P.  C.  707  (1). 

Where  an  indictment  stated  that  the  prisoner  with  force  of  arms, 
&c  made  an  assault  on  W.  M.,  and  him  the  said  W.  M.  then  and 
♦there  feloniously  did  rob  of,  &c.,  without  averring  that  the  act  [  *826  ] 
was  committed  with  "  force  and  violence,"  or  that .  the  party  was  put  in 
"  fear"  according  to  the  usual  form  ;  Lord  Lyndhursty  B.,  inclined  to 
think  the  indictment  insufficient,  but  said  he  should  reserve  the  point. 
At  the  following  assizes,  Parke,  B.,  stated  that  his  Lordship  had  conferred 


(1)  1  Wheeler's  C.  C.  420. 
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with  0ome  of  the  jadgeg,  and  amongst  others  with  htmself,  and  they  were 
cf  .opinion  that  as  the  objection  must  be  supposed  to  have  been  taken 
after  verdict,  it  was  unnecessary  to  decide  whether  the  objection  wduM 
have  been  good  on  demurrer,  inasmuch  as  the' omission  was  cured  by  the 
7  Geo.  4,  c.  64,  s.  21.     Lennox's  case,  2  Lew.  C.G.  268. 

The  1  and  8  Geo.  4,  c.  29,  used  the  words  "  rob  any  other  person  of 

any  chattels,  <fec."     The  new  statute  merely  says  "  rob  any  person.'* 

■ 

Statute  7  Wm.  4  and  1  Vict.  e.  87.]  The  7  Wm.  4  and  1  Vict.  c.  8T, 
by  which  the  provisions  of  the  7  and  8  Geo.  4,  c.  39,'  relating,  to  this 
offence  are  repealed^  abolishes  the  punishment  of  death  for  simple  robbery, 
and  restricts  it  to  ca^  where  the  crime  is  attended  with  cutting  or  wound* 

•  .  .  .  • 

Jtobbery  attended  toith  cutting  oir  wounding.]  By  the  7  Wm.  4  and 
1  Vict.  c.  87,  s.  2,  ''  whosoever  shall  rob  any  person,  and  at  the  time  of, 
oc  immediately  before,  or  immediately  after  such  robbery,  shall  stab,  cut, 
or  wound  any  person,  shall  be  guilty  of  felony,  and  being  convicted  there- 
of shall  suffer  death."  • 
.   This  sentence  may  be. recorded  under  the  4  Geo,  4,  ante;  p.  224. 

For  the  punishment -of  accessaries  under  the  recent  statute,  see  ante, 
p,207. 

The  evidence  to  support  an  indictment  under  this  section  will  be  the 
same  as  that  required  on  an  indictment  for  simple  robbery,  seepdst;  and 
in  additioQ  it  must  be  proved  that. the  prisoner  either  immediately  before, 
at  the  time  of,  or  immediately  after  the  robbery,  stabbed,  cut,  or  wounded 
the  prosecutor,  as  the  case  may  be.  With  respect .  to  the  evidence  requi- 
site to  sustain  the  allegation  of  stabbing,  &c.,  .see  ante,  p.  728.  If  the 
prosecutor  should  fail  to  prove  the  stabbing,  &c.,  the  prisoner  may  still  be 
convicted  of  the  robbery,  and  if  the  proof  of  the  latter  should  also  fail, 
the  party  may  be  found  guflty'of  an  assault  under  the  7  Wm.  4  and  1 
Vict.  Ctf  85,  8.  1 1>  ante,  p.  264 }  see  Ellis's  case,  post^  p.  827. 

Robbery  attended  with  violenceyfyc.]'  By  the  7  Wm.  4  and  1  Vict, 
c  87,  8. 3.,  /^whosoever  shall,  being  armed  with  any  offensive,  weiipon  or 
histrument^  rob^  or  assault  with  intent  to  rob  any^  person,  or  shall,  together 
with  one  ot  more  person  or  persons4  rob,  or  assault  with  intent  to  rob  any 
person,  or  shall  rob  ^ny  person,  and  at  the  tithe  of  pr  immediately  before, 
or  immediately  after  such  robbery,  shall  beat,  strike,  or -use  any  other 
personal  violence  to  any  person,  shaU  be  guilty  of  felony,  and  being  coa- 
victed  thereof  shall  be  liable;  at  the  discretion  of  the  court,  lo  be  tram- 
ported  beyorid  the  seas  for  the  term  of  his  or  her  natural  life,  or  for  any 
[  *827  i  term  not  less  *than  fifteen  years,  or  to  be  imprisoned  for  any  term 
not  exceeding  three  years." 

By  8.  10,  in  cases  of  imprisonment  the  court  may  award  hard  Ia)i>orj  and 
also  solitary  confinement  not  exceeding  a  month  at  any  one  time,  cnr  three  * 
months  in  any  one  year. 

The  evidence  to  support  an  indictment  founded  on  the  third  section  of 
the  above  statute  will  depend  upon  the  particular  offence  charged ;  whe- 
ther it  be  a  robbery,  or  an  assault  with  intent  to  rob  by  a  party  armed 
with  an  offensive  weapon ;  or  by  two  or  more  persons ;  or  whether  such 
.^bbery  be  accompanied  by  striking  or  other  personal  violence.     Should 
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», 
the  prosecutor  fail  to  make  out  the  circumstances  of  aggravation,  the 
prisoner  may  be  convicted  of  the  simple  robbery,  or  if  the  proof  be  insuffi- 
cient to  support  the  latter  charge,  then  of  an  assault. 

The  prisoner  was  chained  under  the  last  mentioned  section  with  a  v 
robbery.  The  evidence  was  that  the  prisoner  coinmitted  the  offence  toge-/* 
ther  with  others  (who  were  not  apprehended,)  but  it  was  not  so  charged^ 
in  the  indictment.  On  the  question  whether,  in  order  to  bring  him  within\ 
the  higher  penalty  imposed  by  that  section,  it  ought  not  to  have  been  so^ 
averred;  Pa^/e^on,  J.,  said,  ^^  where  several  parties  fire  indicted  for  com-^ 
mitting  the. offence,  it  is  not  necessary  to  aver  that  they  were  together  ;J 
but  if  one  be  indicted  alone  who  committed  the  act  with  others,  it  is  proper/j 
it  should  be  so  averred."     Raffety's  case,  2  Lew.  C.  C.  271. 

The  prisoner  was  indicted  under  the  same  section  for  a  robbery  accom- 
panied by  personal  violence.  The  jury  found  him  *'  guilty  of  an  assault  but 
wUkaut  any  %nient%6n  to  commit  any  felony  "  Park,  J.,  nndAldersony 
B.,  held  that  such  special  finding  did  not  take  the  case  out  of  the  operation 
of  the  7  Wm.-4  and  1  Vict.  c.  85,  s.  II,  {ante,  p.  264)  and  -the  prisoner 
was  sentenced  under  that  section  to  imprisonment  with  bard  labor.  Ellis's 
case,  8  C.  and  P.  6&4  (a). 

Simple  Robbery^]  By  the  7  Wm.  4  and  i  Vict.  c.  87, «.  5,  "  whoso- 
ever shall  rob  any  .person  [or  shall  steal  any  property  from  the  person  of 
another,  see  as  to  this,'title,  Larceny^  ante,  p.  551]  shall  be  liable,  at  the 
discretion  of  the  court,  to  be  transported  beyond  the  seas  for  any  term  not 
exceeding  fifteen  years,  nor  less  than  ten  years,  or  to  be  imprisoned  for 
any  term  qot  excejBding  three  years." 

The  provisions  of  the  statute  with  regard  to  stealing  from  the  person ; 
assaalting  with  intent  to  rob;  and  demanding  property  with  menaces,  or 
by  force,  with  intent  to  steal;  the  accusing  dr  threatening  to  accuse  of 
any  infamous  crime;  and  the  sending  of-  threatening  letters  demanding 
money,  are  all  separately  noticed  under  distinct  heads. 

Evidence  in  cases  of  robbery.]  On  a  prosecution  for  a  robbery^  the 
evidence  will  be,  1st,  proof  that  certain  .goods,  &c.  were  taken ;  2d,  that 
they  were  taken  with  a  felonious  intent;  3d,  from  the  person  or  in  the 
presence  of  the  owner ;  4th^  against  his  will ;  5th,  *that  they  were .  [  *828  J 
taken  .either  by  violence  or  by  putting  the  owner  in  fear. 

Proof  of  the  goodly  fyc.tak0n.]  It  must  he  proved  that. some  pro- 
perty was  taken,  fpr  an  assault  with  intent  to  rob  is  an  ofienceof  a  differ- 
ent and  inferior 'nature.  2  East,  P.  C.  707..  But  the  value  of  the  pro- 
perty is  immaterial,  a  penny,  as  well  as  a  pound,  forcibly  extorted,  consti- 
tutes a  robbery,  the  gist  of  the  offence  being  the  force  and  terror.  3  Inst. 
69 ;  1  Hale,  P.  C.  532  ;  2- East,  P.  C.  707  ;  2  Russell,  62.  Thus  where 
a  maii  was  knocked  down  and  his  .pockets  rifled,  but  the  robbers  found 
nothing,  except  a  slip  of  paper  containing  a  memorandum,  an  indictment 
for  robbing  him  of  the  paper  was  held  to  be  maintainable.  Bingley's  case, 
coram  Oumey,  B.,  5C.  and  P.  602  (-6).  In  the  following  case  it  was 
held  that  there  was  no  propelrty  in  the  prosecutor  so  as  to  support  an  in- 
dictment .for  robbery.     The  prisoner  was  charged  with  robbing  the  prose- 

•-  ■-■ ■  —   »         '  ■■■,■■  ■   . .-  -: i^ 
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color  of  a  promissory  note.     It  appeared  that  the  prosecutor  had  been  de- 
coyed by  the  prisoner  into  a  room  for  the  purpose  of  extorting  money 
from  him.     Upon  a  table  covered  with  black  silk  were  two  candlesticks 
covered  also  with   black,  a  pair  of  large  horse  pistols  ready  cocked,  a 
tumbler  glass  filled  with  gunpowder,  a  saucer  with  leaden  balls,  two  knives, 
one  of  them  a  prodigiously  large  carving  knife,  their  handles  wrapped  ia 
black  crape,  pens  and  inkstand,  several  sheets  of  paper,  and  two  ropes. 
The  prisoner,  Mrs.  Phipoe  seizing  the  carving  knife,  and  threatening  to 
take  away  the  prosecutor^s  life,  the  latter  was  compelled  to  sign  a  promis- 
sory not^  for  2000L  upon  a  stamped  paper  which  had  been  provided  by 
the  prisoner.     It  was  objected  that  there  was  no  property  in  the  prosecu- 
tor, and  the  point  being  reserved  for  the  opinion  of  the  judges,  they  held 
accordingly.     They  said  that  it  was  essential  to  larceny,  that  the  property 
stolen  should  be  of  some  value  ;  that  the  note  in  this  case  did  not  on  the 
face  of  it  import  either  a  general  or  special  property  in  the  prosecutor,  and 
that  it  was  so  far  from  being  of  any  the  least  value  to  him,  that  he  had  not 
even  the  property  of  the  paper  on  which  it  was  written  ;  for  it  appeared 
that  both  the  paper  and  ink  were  the  property  of  Mrs.  Phipoe,  and  the 
delivery  of  it  by  her  to  him,  could  not  under  the  circumstances  of  the  case 
be  considered  as  vesting  it  in  him,  but  if  it  had,  as  it  was  a  property  of 
which  he  was  never,  even  for  an  instant,  in  the  peaceable  possessioOj  it 
could  not  be  considered  as  property  taken  from  his  person,  and  it  was  well 
settled  that  to  constitute  the  crime  of  robbery,  the  property  must  not  only 
be  valuable,  but  it  must  also  be  taken  from  the  person  and  peaceable  pos- 
session of  the  owner.     Phipoe's  case,  2  Leach,  673 ;  2  East,  P.  C.  599. 
See  Edward's  case,  6  C.  and  P.  515, 521  (a) ;  post,  title  Threats,  p.  861. 
A  servant  who  had  received  money  from  his  master's  customers,  was 
robbed  of  it  in  his  way  home.     Upon  its  being  objected  that  the  money 
could  not  be  laid  as  the  property  of  the  master,  Alderson,  B.,  inclined  to 
[  ^29  ]  think  the  objection  valid,  and  would  have  reserved  the  ^point,  but 
as  the  grand  jury  were  sitting,  the  learned  baron  directed  the  jury  to  be 
discharged,  and  a  new  indictment  to  be  preferred,  containing  a  count  lay- 
ing the  property  in  the  servant.     Rudick's  case,  8  C.  and  P.  237  (ft). 

Proof  of  the  taking.]  In  order  to  constitute  a  taking,  there  must  be 
a  possession  by  the  robber.  Therefore,  if  a  man  having  a  purse  fastened 
to  his  girdle,  is  assaulted  by  a  thief,  who,  in  order  more  readily  to  get  the 
purse,  cuts  the  girdle,  whereby  the  purse  falls  to  the  ground,  this  is  no 
taking  of  the  purse,  for  the  thief  never  had  it  in  his  possession.  1  Hale, 
P.  C.  533.  But  if  the  thief  had  taken  up  the  purse  from  the  ground,  and 
afterwards  let  it  fall  in  the  struggle,  without  taking  it  up  again,  it  would 
have  been  robbery,  for  it  would  have  been  once  in  his  possession.  Id. 
However  short  the  period  of  possession,  it  is  sufficient.  The  prisoner 
taking  the  prosecutor's  purse  immediately  retgrned  it,  saying  "  If  you  value 
your  purse  you  will  please  to  take  it  back,  and  give  me  the  contents  of 
it ;"  the  prosecutor  took  it  back,  and  the  prisoner  at  that  moment  was  ap-* 
prehended.  The  Court  {Hotham,  B.,  and  WiUes,  J.,)  held,  that  though 
the  prosecutor  did  not  eventually  lose  either  his  purse  or  his  money,  yet 
as  the  prisoner  had  in  fact  demanded  the  money,  and  under  the  impulse 
of  that  threat  and  demand,  the  property  had  been  once  taken  from  the 

^ ^__  I    „  ail  II  -       I  -^^~^^^^^ 
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prosecutor  by  the  prisoner,  it  was  in  strictness  of  law  a  su'fBcient  taking 
to  complete  the  offence,  although  the  prisoner's  possession  had.contiuued 
for  an  instant  only.  Peat's  case,  1  Leach,  228  ;  2  East,  P.  C.  557.  See 
Lapier's  case,  1  Leach,  326,  ante^  p.  535.  It  has  been  observed  with  re- 
gard t6  cases  of  this  description,  that  though  it  was  formerly  held  that  a 
sudden  taking  or  snatching  of  Uny  property  from  a  person  unawares  was 
sufficient  to  constitute  robbery,  the  contrary  doctrine  appears  to  be  now 
established.  (See  GnosiFs  case,  1  C.  and  P.  304  (a),)  and  that  no  taking 
by  violence  will  at  the  present  day  be  considered  as  sufficient  to  constitute 
robbery,  unless  some  injury  be  done  to  the  person  (as  in  Lapier's  case,  an- 
te, p.  535,)  or  unless  there  be  some  previous  struggle  for  the  possession  of 
the  property,  or  some  force  used  to  obtain  it.     2  Russell,  63,  vide  post. 

Proof  of  the  taking-felonious  intent.]  The  robbery  must  be  animo 
Jurandi,  with  a  felonious  intent  to  appropriate  the  goods  to  the  offender's 
own  use.  And  th^re  must  be  a  felonious  intent  with  regard  to  the  goods 
charged  in  the  indictment,  it  is  not  enough  that  the  prisoner  had  at  the 
same  time  an  intent  to  steal  other  goods.  A.  assaulted  B.  on  the  highway 
with  a  felonious  intent,  and  searched  his  pockets  for  money,  but  finding 
none,  pulled  off  the  bridle  of  B.'s  horse,  and  threw  that  and  some  bread 
which  B.  had  in  paniers  about  the  highway,  but  did  not  take  any  thing 
from  B.  Upon  a  conference  of  all  the  judges,  this  was  resolved  to  be  no 
robbery.     Anon.  2  East,  P.  C.  662. 

Though  the  party  charged  take  the  goods  with  violence  and  menaces, 
yet  if  it  be  under  a  bona  fide  claim,  it  is  not  robbery.  The  *pri-  [  *830  ] 
soner  had  set  wires  in  which  game  was  caught.  The  game-keeper  finding 
them,  was  carrying  them  away  when  the  prisoner  stopped  him,  and  desired 
him  to  give  them  up.  The  gamekeeper  refused,  upon  which  the  prisoner 
lifting  up  a  large  stick,  threatened  to  beat  out  the  keeper's  brains  if  be  did 
not  deliver  them.  The  keeper  fearing  violence  delivered  them.  Upoa 
an  indictment  for  robbery,  Vaughan,  B.,  said,  "  I  shall  leave  it  to  the  jury 
to  say,  whether  the  prisoner  acted  upon  an  impression,  that  the  wires  and 
pheasant  were  his  own  property,  for,  however  he  might  be  liable  to  penal- 
ties for  having  them  in  his  possession,  yet  if  the  jury  think  that  he  took 
them  under  a  bona  fide  impression,  that  he  was  only  getting  back  the  pos* 
session  of  his  own  property,  there  was  no  animus  furandi  and  the  prose- 
cution must  fail.''  The  prisoner  was  acquitted.  Hall's  case,  3  C.  and  P. 
409(6). 

It  sometimes  happens  that  the  original  assault  is  not  made  with  the  par- 
ticular felonious  intent  of  robbing  the  party  of  the  property  subsequently 
taken ;  but  if  the  intent  arises  before  the  property  taken,  it  is  sufficient ; 
as  where  money,  offered  'to  a  person  endeavoring  to  commit  a  rape,  is 
taken  by  him.  The  prisoner  assaulted  a  woman,  with  intent  to  ravish  heri 
and  she  without  any  demand  made  by  him,  offered  him  money,  which  he 
took,  and  put  into  his  pocket,  but  continued  to  treat  the  woman  with  vio- 
lence in  order  to  effect  his  original  purpose,  till  he  was  interrupted.  A 
majority  of  the  judges  held  this  to  be  robbery,  on  the  ground  that  the  wo- 
man, from  the  violence  and  terror  occasioned  by  the  prisoner's  behavior, 
and  to  redeem   her  chastity,  offered  the  money,  which,  it  was  clear,  she 

would  not  have  done  voluntarily,  and  that  the  prisoner,  by  taking  it,  de- 
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tived  an  advantage  to  himself  from  his  felonious  conduct,  though  bis 
original  attempt  was  to  commit  a  rape.  Biackham's  case,  2  East,  P.  C. 
711. 

Where  several  persons  went  out  at  night  for  the  purpose  .of  poQf:hiiig, 
and  encountering  a  gamekeeper,  assaulted  him,  and  after  beating  him 
severely,  left  him,  when  one  of  them,  named  Williams,  returned  and 
robbed  hrm  ;  on  an  indictment  against  all  for  robbery,  Park,  J.,  said,  it 
appears  that  Williams  alone. is  guilty  of  this  robbery.-  There  was  no 
cominon  intent  to  steal  the  keeper's  property.  They  went  out  with  a 
common  intent  to  kill  game,  and  perhaps  lo  resist  the  keepei:s;  but  the 
whole  intention  of  stealing'  the  property  is  confined  to  Williams  alone. 
Hawkins's  case,  3  C.  and  P.  392  (cr). . 

The  question  of  the  animus  furandi  often  arises  in  cases  where,  after 
a  quarrel  and  assault,  part  of  the  property  of  some  of  the  parties  engaged 
in  the  transaction  has  been  carried  away.  The  question  in  these  cases  ia, 
whether  the  articles  were  taken  in  frolic,  or  from  accident,  or  from  'malice, 
but  not  animo  furandi.  It  is  said,  by  awritet"  on  the -criminal-law  of 
Scotland,  that  it  behoves  pi^osecutors  to  be  rigidly  on  their  guard  against 
such  perversions  of  the  real  transaction  which  has  occurried,.  and  to  en- 
deavor to  restrict  charges  of  this  serious  description  to  cases  of  real  felo- 
nious depredation..  Alison,  Pfinc.  Crim.  Law  of  Scotland;  2dd.  Seveinal 
case^,  to  illustrate  this,  are  mentioned  by  Mr.  Alison.  A  scuffle  took 
{''^831  ]  ^place  on  the  high  road,  between  the  proseciitor  and.  the  prison- 
er;  in  the  course  of  which,  the  former  was  deprived  of  a.ruling  meaisure^ 
his  hat,  and  a  quantity  of  articles  out  of  his  pockets,  'which,  were  after- 
wards found  by  the  road-side  ;  but  as  it  turned  out,  that  he  was  tipsey  at 
the  time,  and  the  articles  might  have  been  lost  in  the  struggle,  without 
any  intent  of  felonious  appropriation  on  the  prisoner's  part,  he  was  ac- 
quitted. Bruce's  case,  Alison^  Prin.  Crim.  Law  of  Scot.  358.  But,  con- 
tinues Mr.  Alison,  it  may  happen  that  an  assault  is  corpmencefd  froni  sonae 
other  motive,  and  in  the  course  of  it  a  depredation,  done  evidently  {fieri 
causa,  is  committed,  su^ested  perhaps  by  the  unforseeh  exposure  of  some 
valuable  property,  or  the  defenceless  condition  to  which  the  owner  is  re- 
duced in  the  course  of  the  aflfray.  In  such  a  case  it  is  not  the  less  rob- 
bery that  the  intention  to  appropriate  arose  after  the  assault;  The  prison- 
er, from  malice,  lay  in  wait,  and  assaulted  the-  witness ;  a  scuffle  ensued, 
during  which  the  witness  lost  a  bundle,  which  he  never  recovered.  The 
court  laid  it  down,  that  if  the  intention  of  depredation  existed  at  the  mo- 
ment of  the  taking,  the  oflence  was  robbery,  though  the  assault  com- 
menced from  a  different  motive  ;  but  the  jury  doubting  the  evidence,  ac- 
quitted of  the  robbery,  and  convicted  only  of  the  assault.  Young's  casCi 
Alison,  239.  " 

.  .  •  •  • 

Proof  of  the  taking— from  the  person.]  It  is  not  necessary  that  the 
goods  should  actually  be  taken  from  off  the  person  of  the  prosecutor:  if. 
they  arc  in  his  personal  custody,. and  are  taken  in.  his  presence  it  is  suffi- 
cient: But  it  is  otherwise  where  they  are  in  the  personal  cuistody  of  a  third 
person.  The  two  prisoners  were  indicted  for  assaulting .  the  prosecutor, 
and  robbing  him  of  a  bundle.  It  appeared  that  the-  prosecutor  had  the 
bundle  in  his  own  personal  custody^  in  a  beer-shop,  and  when  he  came  out, 

(a)  En^.  Com.  L.  itep.  ziv.  965. 
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gave  it  to  his  brother,  who  was  with  him,  to  carry  it  for  him.  While  on 
the  road,  the  prisoners  assaulted  the  prosecutor  ;  upon  which,  his  brother 
laid  down  the  bundle  in  the  road  and  ran  to  his  assistance.  One  of  the 
prisoners  then  took  up  the  bundle,  and  made  oflf  with  it.  VaughaUy  B., 
intimated  an  opinion,  that  the  indictment  was  not  maintainable,  as  the 
bundle  \^f^  in  the  possession  of  another  person  at  the  tinie  of  the  assault 
committed.  Highway  robbery  was  the  felonious  taking  of  the  property 
of  another  by  violence,  against  his  will,  either  from  his  person  or  in  his 
presence.  The  bundle,  in  this  case,  was  not  in  the  prosecutor's  posses- 
sion. If  the  prisoners  intended  to  take  the  bundle,  why  did  they  assault 
the  prosecutor,  and  not  the  person  who  had  it  ?  The  prisoners  were  con- 
victed of  simple  larceny.     Fallow's  case,  5  C.  and  P.  508  (a). 

Proof  of  the  taking — in  presence  of  the  oumer,]  The  taking  need  not 
be  by  the  immediate  delivery  of  the  party  to  the  otTender,  or  immediately 
from  the  person  of  the  party  robbed  ;  it  is  sufficient  if  it  be  in  his  pres- 
ence (1).  The  instances  giv^n  by  Lord  Hcde  are,  where  a  carrier  is  driv- 
ing his  pack-horses,  and  the  thief  takes  his  horse  or  cuts  his  pack,  and  takes 
away  the  goods  ;  or  where  a  thief  *comes  into  the  presence  of  A.,  [  ^832  ] 
and  with  violence,  and  putting  A.  in  fear,  drives  away  his  horse,  cattle, 
or  sheep.  2  Hale,  P.  C.  533.  But  it  must  appear  in  such  cases,  that  the 
goods  were  taken  in  the  presence  of  the  prosecutor.  Thus  where  thieves 
struck  money  out  of  the  owner's  hand,  and  by  menaces  drove  him  away, 
to  prevent  his  taking  it  up  again,  and  then  took  it  up  themselves ;  these 
facts  being  stated  in  a  special  verdict,  the  court  said  that  they  could  not 
intend  that  the  thieves  took  up  the  money  in  the  sight  or  presence  of  the 
owner,  and  that,  as  the  striking  of  the  money  out  of  the  hand  was  without 
putting  the  owner  in  fear,  there  was  no  robbery.  Francis's  case,  2  Str. 
1015,  Com.  Rep.  478,  2  East,  P.  C.  708.  And  the  same  was  resolved  in 
another  case,  with  the  concurrence  of  all  the  judges.  Grey's  case,  2  East, 
P.  C.  708.  Where  robbers,  by  putting  in  fear,  made  a  wagoner  drive 
his  wagon  from  the  highway  in  the  day-time,  but  did  not  take  the  goods 
till  night ;  some  held  it  to  be  a  robbery  from  the  first  force,  but  others  con- 
sidered that  the  wagoner's  possession  continued  till  the  goods  were  actu- 
ally taken,  unless  the  wagon  were  driven  away  by  the  thieves  themselves. 
2  East,  P.  C.  707 ;  2  Russell,  66. 

Proof  of  the  taking — against  the  tcill  of  the  owner.]  It  must  appear 
that  the  taking  was  against  the  will  of  the  owner.  Several  persons  con- 
spired to  obtain  for  themselves  the  rewards  given  by  statute  for  appre- 
hending robbers  on  the  highway.  The  robbery  was  to  be  effected  upon 
Salmon,  one  of  the  confederates,  by  Blee,  another  of  the  confederates,  and 
two  strangers  procured  by  Blee.  It  was  expressly  found  that  Salmon  con- 
sented to  part  with  his  goods  under  pretence  of  a  robbery,  and  that,  for 
that  purpose,  he  went  to  a  high-way,  at  Depford,  where  the  colorable 
robbery  took  place.  The  judges  yt^ere  of  opinion  that  this  did  not  amount 
to  robbery  in  any  of  the  prisoners,  because  Salmon's  property  was  not 
taken  from  him  against  his  will.     M' Daniel's  case,  Fost.  121,  128.     But 

(I)  As  if  by  intimidation  he  is  compelled  to  open  his  desk,  or  throw  down  his  purse,  an4 
then  the  money  b  taken  in  his  presence.    U.  S.  v.  Jones,  3  Wash.  C  C.  Rep.  309. 

(a)  Eng.  Com.  L.  Rep.  xxiv.  431. 
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it  is  otherwise  where  the  party  robbed  delivers  mooey  to  the  ibief,  thougl^ 
at  the  same  time,  with  the  intent  and  power  of  immediately  apprehend* 
ing  him.  Dne  Norden,  having  been  informed  of  several  robberies  by  a 
highwayman,  resolved  to  apprehend  him.  For  this  purpose  he  put  a  little 
money  and  a  pistol  into  his  pocket,  and  took  a  chaise.  The  robber  stop- 
ped the  chaise  and  demanded  money.  Norden  gave  him  what  HKNiey  be 
had,  jumped  out  of  the  chaise  with  the  pistol  in  his  hand,  and  with  some 
assistance  apprehended  the  prisoner.  The  prisoner  was  convicted  of  this 
robly^ry,  and  the  conviction  was  approved  of  by  Mr.  Justice  Foster,  who 
distinguishes  it.  from  the  former  case,  on  the  ground  that  there  was  no 
concert  or  connexion  between  Norden  and  the  highwayman.  Anoiu 
Foster,  129* 

Proi^ofthe  violence  or' putting  in  fear — tnofenos-— degree.]  It  most 
be  proved  that  the  goods  were  taken  either  by  violence,  or  that  the  owner 
was  put  in  fear ;  but  either  of  these  facts  will  be  sufficient  to  reader  the 
felonious  taking  a  robbery.  2  East,  P.  C.  708  ;  2  Russell,  67.  Where 
[  *833  ]  violence  is  used,  it  is  not  necessary  to  -*prove  actual  fear.  "  I 
am  very  clear,"  says  Mr.  Justice  Foster]  '^  that  the  circumstances  of  actual 
fear,  at  the  time  of  the  robbery,  need  not  be  strictly  proved.  Suppoee 
the  true  man  is  knocked  down  without  any  previous  warning,  to  awaken 
his  fears,  and  lies  totally  insensible,  while  the  thief  rifles  his  podiets,  is 
not  this  a  robbery  ?"  Foster,  128.  And  if  fear  be  a  necessary  ingredient, 
the  law  in, odium  spoliatoris  will  presume  it,  where  there  appears  to  be 
so  just  a  ground  for  it.     Id.  2  East,  P.  C.  71 1  (1). 

With  regard  to  the  degrees  of  violence  necessary,  it  has  been  seen, 
ante,  p.  829,  that  the  sudden  taking  of  a  thing  unawares  from  the  person, 
as  by  snatching  any  thing  from  the  hand  or  head,  is  not  sufficient  to  con- 
stitute robbery,  unless  some  injury  be  done  to  the  person,  or  unless  there  be 
some  previous  stru^le  for  the  possession  of  the  property.  In  Lapier's  ca^e, 
atUe,  p.  535,  it  was  held  robbery,  because  an  injury  was  done  to  the  per- 
son. 2  East,  P.  G.  709.  A  boy  was  carrying  a  bundle  along  the  street, 
when  the  prisoner  ran  past  him,  and  snatched  it  suddenly  away,  but  being 
pursued,  let  it  fall.  Being  indicted  for  robbery,  the  Court (/fo(&am,  B.,  and 
Adair f  Serjeant,)  said,  the  evidence  in  this  case  does  not  amount  to  a  rob- 
bery ;  for  though  he  snatched  the  bundle,  it  was  not  with  that  degree  of 
force  and  terror  that  is  necessary  to  constitute  .this  offence.  Macauley's 
case,  1  Leach,  287.  And  the  same  has  been  resolved  in  several  other 
^^jHcases,  in  which  it  has  appeared  that  there  was  no  struggle  for  the  property. 
/  Baker's  case,  1  Leach,  290 ;  Robins's  case.  Id.  (n)  ;  Davies's  case,  Id. 
(n)  ;  Horner's  case,  Id.  191.  (n.) 

But  where  a  degree  of  violence  is  used  sufficient  to  cause  a  personal  injury, 
it  IB  robbery  ;  as  where,  in  snatching  a  diamond  pin  fastened  in  a  lady's  hair, 
part  1^  the  hair  was  torn  away  at  the  same  time  (2).  Moore's  case,  1  Leach, 
335,  and  see  Lapier's  case.  Id.  320,  ante,  p.  535.  A  case  is  said  to  have 
been  mentioned  by  Holroyd,  J.,  which  occurred  at  Kendal,  and  in  which 
the  evidence  was  that  a  person  ran  up  against  another,  for  the  purpose  of 
diverting  his  attention  while  he  picked  his  pocket ;  and  the  judges  held, 
that  the  force  was  sufficient  to  make  it  a  robbery,  it  having  been  used 

(1)  Commonwealth  v.  Snellinff,  4  Bimi.  379.    Commonwealth  v,  Humphries,  7  Mass.  242. 
Can  of  MorriB.6  Ro^n*  Rec.  & 

(2)  Bute  V.  Trexler,  2  Car.  Law  Itep.  94. 
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with  that  hutent.  Anon.  1  Lewin,  C.  C.  300.  It  appeared  in  evidence 
that  the  prisoner  and  othere,  in  the  streets  of  Manchester,  hung  around 
the  prosecutor's  person,  and  rifled  him  of  his  watch  and  money.  It  did 
not  appear  that  any  actual  force  or  menace  was  used,  but  they  surrounded 
him  so  as  to  render  any  attempt  at  resistance  hazardous,  if  not  vain. 
Bayley,^.,  on  the  trial  of  these  parties  for  robbery,  said,  in  order  to  con- 
stitute robbery,  there  must  be  either  force  or  menaces.  If  several  persons 
surround  another  so  as  to  take  away  his  power  of  resistance,  this  is  robbery. 
Hughes's  case,  1  Lewin,  C  C.  301. 

So  if  there  be  a  stru^Ie  between  the  offender  and  the  owner,  for  the 
possession  of  the  property,  it  will  be  held  to  be  such  a  violence  as  to  ren- 
der the  taking  robbery.  The  prisoner  was  indicted  for  taking  a  gentle- 
man's sword  from  his  side,  dam  ei  aecrete ;  but,  it  appearing  that  the 
gentleman  perceived  the  prisoner  had  laid  hold  *of  his  sword,  [  ''^834  ] 
and  tliat  he  himself  laid  hold  of  it  at  the  same  time  and  struggled  for  it, 
this  was  adjudged  robbery.  Davies's  case,  2  East,  P.  C.  709.  The 
prisoner  coming  up  to  the  prosecutor  in  the  street,  laid  violent  hold  of  the 
seals  and  chains  of  his  watch,  and  succeeded  in  pulling  it  out  of  his  fob. 
The  watch  was  fastened  with  a  steel  chain,  which  went  round  his  neck, 
and  tvhich  prevented  the  prisoner  from  immediately  taking  the  watch ; 
but,  by  pulling,  and  two  or  three  jerks,  he  broke  the  steel  chain  and  made 
off  with  the  watch.  It  was  objected  that  this  came  within  the  cases  as  to 
snatching.;  but  the  judges^  on  a  case  reserved,  were  unanimously  of 
opinion  tint  the  conviction  was  right,  for  that  the  prisoner  could  not  ob- 
tain the  watch  at  once,  but  had  to  overcome  the  resistance  the  steel  chain 
made,  and  actual  force  was  used  for  that  purpose.  Mason's  case,  Russ. 
and  Ry.  419  (a). 

Proof  of  violence — under  pretence  of  legal  or  rightful  proceedings.] 
Violence  miay  be  committed  as  well  by  actual  unlawful  force^  as  under 
pretence  of  legal  and  rightful  proceedings.  Merriman,  carrying  his  cheeses 
along  the  highway  in  a  cart,  was  stopped  by  one  Hall,  who  insisted  on 
seizing  theni  for  want  of  a  permit  (which  was  found  by  the  jury  to  be  a 
mere  pretence  for  the  purpose  of  defrauding  Merriman,  no  permit  being 
necessary.)  On  an  altercation,  they  agreed  to  go  before  a  magistrate  and 
determine  the  matter.  In  the  mean  time  other  persons,  riotously  assem- 
bled on  account  of  the  dearness  of  provisions^  and  iq  confederacy  with 
Hall  for  the  purpose,  carried  off  the  goods  in  Merriman's  absence.  It 
was  objected  that  this  was  no  robbery,  there  bein^  no  force  used ;  but 
HewUtf  J.  overruled  the  objection,  and  left  it  to  the  jury,  who  found  it 
robbery,  and  brought  in  a  verdict  for  the  plaintiff;  and,  upon  a  motion 
for  a  new  trial  in  K.  B.,  the  Court  held  that  the  verdict  was  right.  Mer- 
riman t;.  Hundred  of  Chippenham,  2  East,  P.  C.  709. 

The  prosecutrix  was  .brought  before  a  magistrate  by  the  prisoner,  into 
whose  civstody  she  had  been  delivered  by  a  headborough,  on  a  charge  of 
assault.  The  magistrate  recommended  the  case  to  be  made  up.  The 
prisoner,  (who  was  not  a  peace  officer),  then  took  her  to  a  public  house, 
treated  her  very  ill,  and  finally  handcuffed  and  forced  her  into  a  coach. 
He  then  put  a  handkerchief  into  her  mouth,  and  forcibly  took  from  her  a 
shilling,  which  she  had  previously  offered  him,  if  he  would  wait  till  her  hus- 

'''■'"■■  '■  ■-  . .  ■  ■  ,  ■     ,■■«.,,,  , ,     „..  ._  .^ 

(a)  1  Eng.  C.  C.  419. 
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band  came*    The  prisoner  then  put  his  hand  in  her  pocket,  and  took  oot 
three  shillings.    Having  been  indicted  for  this  as  a  robbery,  NareSy  J-i 
said^  that,  in  order  to  commit  the  crime  of  robbery,  it  was  not  necessary 
the  violence  used  to  obtain  the  property  should  be  by  the  common  modes 
of  putting  a  pistol  to  the  head,  or  a  dagger  to  the  breast :  that  a  violence, 
though  used  under  a  colorable  and  specious  pretence  of  law  or 'of  doings 
justice,  was  sufficient,  if  the  real  intention  was  to  rob  ;  and  he  left  the  case 
to  the  jury,  that  if  they  thought  the  prisoner  had,  when  he  forced   the 
prosecutrix  into  the  coach,  a  felonious  intent  of  taking  her  money,  and  that 
[  ^'SSS  j  he  made  use  of  the  ^violence  of  the  ^andcufTs  as  a  means  to 
prevent  her  making  a  resistance,  and  took  the  money  with  a  felonious  in* 
tent,  they  should  find  him  guilty.     The  jury  having  found  accordingly, 
the  judges,  upon  a  case  reserved,  were  unanimously  of  opinion  that,  as 
it  was  found  by  the  verdict  that  the  prisoner  had  an  original  intention  to 
take  the  money,  and  had  made  use  of  violence,  though  under  the  sanction 
and  pretence  of  law,  for  the  purpose  of  obtaining   it,  the  offence  he  had 
committed  was  clearly  a  robbery.     Gascoigne's  case,  1   Leach,  280 ;  2 
East,  P.  C.  709. 

Proof  of  putting  in  fear — mode  of  putting  in  fear.]  If  theA  has 
not  been  such  violence  used,  as  to  raise  the  offence  from  that  of  simple 
larceny  to  that  of  robbery,  the  prosecutor  must  show  that  he  was  put  in 
fear — a  fear  of  injury  either  to  his  person,  his  property,  or  his  reputation. 

In  order  to  show  a  putting  in  fear,  it  is  not  necessary  to  prove  that 
menaces  or  threats  of  violence  were  made  use  of  by  the  offender.  For 
instance,  under  pretence  of  begging,  the  prisoner  may  put  the  prosecntor 
in  fear.  The  law  (says  Mr.  Justice  fVUles),  will  not  suffer  its  object  to 
be  evaded  by  an  ambiguity  of  expression ;  for,  if  a  man,  animofurandij 
says  "Give  me  your  money ;"  "lend  me  your  money;"  "make  me  a 
present  of  your  money ;"  or  words  of  the  like  import,  they  are  equivalent 
to  the  most  positive  order  or  demand  ;  and  if  any  thing  be  obtained  in 
consequence,  it  will  form  the  first  ingredient  in  the  crime  of  robbery. 
Donnally's  case,  1  Leach,  196.  During  the  riots  in  London,  in  1780j  a 
boy  with  a  cockade  in  his  hat,  knocked  violently  at  the  prosecutor's  door, 
and  on  his  opening  it,  said,  "  God  bless  your  honor,  remember  the  poor 
mob."  The  prosecutor  told  him  to  go  along ;  upon  which*  he  said  he 
would  go  and  fetch  his  captain.  He  went,  and  soon  after  the  mob  came, 
to  the  number  of  100,  armed  with  sticks,  and  headed  by  the  prisoner  on 
horseback,  his  horse  led  by  the  boy.  The  by-standers  said,  "  You  most 
give  them  money."  The  boy  said,  "  Now  I  have  brought  my  captain  ;" 
and  some  of  the  mob  said,  "  God  bless  this  gentleman,  he  is  always  gene- 
rous." The  prosecutor  asked  the  prisoner  "  how  much ;"  and  he  answer- 
ed "  half-a-crown  ;"  on  which  the  prosecutor,  who  had  before  intended 
to  give  only  a  shilling,  gave  the  prisoner  half-a-crown,  and  the  mob  giv- 
ing three  cheers,  went  tp  the  next  house.  This  was  held  to  be  robbery, 
by  Nares,  J^  and  BuUer^  J.,  at  the  Old  Bailey.  Taplin's  case,  2  East, 
P.C.712. 

There  may  be  a  putting  in  fear  where  the  property  is  taken  under 
color  of  regular  or  legal  proceedings,  as  well  as  in  cases  where  it  is  taken 
by  actual  violence.     See  the  cases  cited  ante,  p.  834. 

So  there  may  be  a  putting  in  fear,  where  the  robbery  is  effected  under 
€olor  of  a  purchase.    Thus  if  a  person,  by  force  or  threats,  compel 
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another  to  give  him  goods,  and  by  way  of  color  oblige  him  to  take  less 
than  the  value,  this  is  robbery.  As  where  the  prisoner  took  a  bushel  and 
a  half  of  wheat,  worth  8^,,  and  forced  the  owner  *to  take  13d.  [  *836  ] 
for  it,  threatening  to  kill  her  if  she  refused,  it  was  clearly  held  by  all  the 
judges  to  be  a  robbery.  Simon's  case,  2  East,  P.  C.  712.  Again,  where 
the  prisoner  and  a  great  mob  came  to  the  prosecutor,  who  had  some  corn, 
and  one  of  them  said,  if  he  would  not  sell,  they  were  going  to  take  it 
away;  and  the  prisoner  said  they  would  give  him  30s.  a  load,  and  if  he 
would  not  accept  that,  they  would  take  the  corn  away ;  upon  which  the 
prisoner  sold  it  for  30^  though  it  was  worth  38«.,  this  was  held  to  be 
robbery.     Spencer's  case,  2  East,  P.  C.  712. 

In  these  cases  the  amount  of  the  money  may  raise  a  question  for  the 
jury,  whether  or  not  the  taking  was  felonious ;  for,  though  there  may  be 
a  putting  in  fear,  yet  if  in  fact  the  party  had  not  the  animus  furandiy  it 
is  no  felony.  A  traveler  met  a  fisherman  with  fish,  who  refused  to  sell 
him  any ;  and  he,  by  force  and  putting  in  fear,  took  away  some  of  his 
iish,  and  threw  him  money  much  above  the  value  of  it.  Being  convicted 
of  robbery,  judgment  was  respited,  because  of  the  doubt  whether  the 
intent  was  felonious.  The  Fisherman's  case,  2  East,  P.  C.  661.  It  has 
beeif  observed,  that  this  was  properly  a  question  for  the  jury  to«ay  whe- 
ther, from  the  circumstance  of  the  party's  offering  the  full  value,  his  in- 
tention was  not  fraudulent,  and  consequently  not  felonious.  2  East,  P* 
C.  662.  If  the  original  taking  was  felonious,  the  payment  would  make 
no  distinction. 

One  of  the  most  common  modes  of  efTecting  a  robbery  is  by  menaces 
and  threats.  These  are  said  to.  be  a  constructive  violence,  and  as  such 
sufllicient  to  render  the  felonious  taking  of  goods  from  the  person,  robbery. 
But  it  is  not  every  species  of  threat  that  will  be  accounted  sufficient  for 
this  purpose.  The  distinction  is  well  stated  by  a  writer  on  tike  criminal 
law  of  Scotland,  which,  in  this  respect,  corresponds  with  our  own.  If, 
says  Mr.  Alison,  the  threat  be  of  instant,  or  near  and  personal  danger,  as 
if  matches  be  exhibited,  by  which  it  is  proposed  immediately  to  set  fire 
to  the  house,  or  cords  be  produced  for  binding  the  person,  preparatory  to 
dragging  him  on  a  false  charge  to  gaol,  there  seems  no  difference  between 
such  a  case,  and  the  extortion  of  money  by  the  menaces  of  immediate 
death.  But  if  the  threat  be  of  a  future  or  contingent  danger,  and  such 
as  by  the  interposition  of  law,  or  by  other  means  may  be  averted,  the 
crime  is  not  to  be  considered  as  robbery,  but  as  oppression,  which  is  a 
crime  sui  generis ;  more  especially,  if  in  consequence  of  such  threats, 
the  money  be  delivered  not  immediately,  but  ex  intervaUOy  as  by  sending 
it  by  letter,  placing  it  under  a  stone  designated  by  the  criminal,  or  the  like. 
In  such  cases  the  crime  is  not  considered  as  robbery,  any  more  than  if  the 
money  had  been  obtained  under  the  terror  of  an  incendiary  letter.  Ali- 
son, Princ  Crim.  Law  of  Scotl.  231.  See  Jackson's  case,  1  East,  P.  C. 
Addenda  xxl  post,  844. 

Proof  of  putting  in  fear — the  degree  of  fear.]  It  is  a  question  for' 
the  jury,  whether  the  circumstances  accompanying  the  commission  of  xHb 
offence  were  such  as  reasonably  to  create  fear  in  the  ^breast  of  [  *837  ] 
the  party  assaulted  ;  and  it  can  seldom  happen  that  such  a  presumption 
may  not  properly  be  made.  It  is  not,  says  WUleSj  J.,  necessary  that 
there  should  be  actual  danger,  for  a  robbery  may  be  committed*  without 
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ugiog  an  offensive  weapoo,  as  by  using  a  tinder4)0z,  or  candlesttck^ 
stead  of  a  pistol.    A  reasonable  fear  of  danger  caused  by  the  exercise  of 
a  constructiTe  violence  is  sufficient,  and  where  such  a  lerror  is  ii 
upon  the  mind,  as  does  not  leave  the  party  a  free  agent,  and  in  order 
get  rid  of  that  terror,  he  delivers  his  money,  he  may  clearly  be  said 
part  with  it  against  his  will.     Nor  need  the  degree  of  constructive 
lence  be  such,  as  in  its  effects  necessarily  imports  a  probable  injury  ;  for 
when  a  villain  comes  and  demands  money,  no  one  knows  how  far  he  will 
go.    Donnally's  case,  1  Leach^  196,  197 ;  2  East,  P.  C.  727.    The  rule, 
as  deduced  from  the  last  cited  case,  is  thus  laid  down  by  Mr.  East.     On 
the  one  hand,  the  fear  is  not  confined  to  an  apprehension  of  bodily  injury, 
and  on  the  other  hand,  it  must  be  of  such  a  nature  as  in  reason  and  com- 
iDon  experience  is  likely  to  induce  a  person  to  part  with   bis  property 
against  his  will,  and  to  put  him,  as  it  were,  under  a  temporary  suspension 
of  the  power  of  exercising  it,  through  the  influence  of  the  terror  impress^ 
ed ;  in  which  case  fear  supplies,  as  well  in  sound  reason, .as  in  legal  con- 
struction, the  place  of  force,  or  an  actual  taking  by  violence  or  assault 
upon  the  person.     2  East,  P.  C.  713 ;  Ibid.  727. 

In  .Jackson's  case,  1  East,  P.  C.  Addenda^  xxi.  posty  p.  844,  it'  seems 
to  have  been  considered  that  the  fear  must  be  of  that  description  which 
will  operate  in  constantem  virum.  That  case,  however,  was  one  of  a 
peculiar  nature,  and  it  certainly  cannot  be  required,  in  order  to  constitute 
a  robbery,  in  every  case,  that  the  terror  impressed  should  be  that  of  which 
a  man  of  constancy  and  courage  would  be  sensible.  It  has  been  well  re- 
marked, that  in  estimating  the  degree  of  violence  which  will  be  held  suffi- 
cient to  support  a  charge  of  robbery,  regard  is  to  be  had  to  the  age,  sex, 
and  situation  of  the  party  assaulted,  it  being  justly  deemed  that  a  much 
smaller  degree  of  threats  and  violence  will  be  sufficient  to  effect  the  spoli- 
ation from  a  woman  or  an  infirm  person,  in  a  remote  situation,  than  from 
a  young  or  robust  man  in  a  frequented  spot.  Alison^  Princ.  Crim.  Law 
of  ScotL  229 ;  Burnett,  146. 

Proi^  of  being  put  in  fear^-rinjury  to  the  person.']  Proof  of  such 
circumstances  as  may  reasonably  induce  a  fear  of  personal  injury,  will  be 
sufficient  to  support  the-charge  of  robbery.  It  would  not  be  sufficient  to 
show  in  answer,  that  there  was  no  real  danger,  as  that  the  supposed  pistol 
was  in  faqt  a  candlestick,  see  supra :  in  short,  danger  to  the  person  may 
be  apprehended  from  every  assault  with  intent  to  rob,  and  a  jury  would 
be  justified  in  presun^ing  that  the  party  assaulted  was  under  the  influence 
of  fear,  with  regard  to  her  personal  safety.  It  seems  also,  that  fear  of  vio- 
lence to  the  person  of  the  child  of  the  party,  whose  property  is  demand- 
ed, is  regarded  in  the  same  light  as  fear  of  violence  to  his  own  per- 
son. .  Hothatn^  B.,  in  Donnally's  case,  2  East,  P.  C.  718,  stated,  that 
[  *838  ]  *with  regard  to  the  case  put  in  argument,  if  a  man  walking  with 
his  child,  and  delivering  his  money  to  another,  upon  a  threat,  that  unless 
he  did  so,  he  would  destroy  the  child,  he  had  no  doubt  but  that  it  viras  suf- 
ficient to  constitute  a  robbery.  So  in  Reane's  case,  2  East,  I^.  C.  735, 
JE|yre,  C.  J.,  observed,  that  he  saw  no  sensible  distinction  between  a  per- 
sonal violence  to  the  party  himself,  and  the  case  put  by  one  of  the  judges, 
of  a  man  holding  another's  child  over  a  river,  and  threatening  to  throw  it 
in,  unless  he  gave  him  money. 
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Proof  of  the  putting  in  fear— fear  of  injury  to  property.]  It  ii»  sof- 
ficient  to  prove  that  the  conduct  of  the  prisoqer  put  tha  progecutor  in  fear 
for  the  safety  of  bis  property.  Daring  certain  riots  in  Cornwall,  the  pris* 
ener9,  with  a  mob,  came  to  the  prosecutor's  hi>use,  and  said  they  must  have 
from  him  the  same  they  had  had  from  his  neighbors,  which  was  a  guinea, 
else  that  they  would  tear  down  his  mow  of  corn,  and  level  his  house. 
The  prosecutor  gave  them  5^.,  but  they  demanded  and  received. 59.  more, 
he  being  terrified.  They  then  opened  a  cask  of  cider,  and  drank  part  of 
it,  eat  some  bread  and  cheese,  and  the  prisoners  carried  away  a  piece  of 
meat.  The  prisoners  were  indicted  and  convicted  of  robbing  the  prose* 
cutof>of  109.  There  was  also  another  count  for  putting  the  prosecutor 
in  fear,  and  taking  from  him,  in  his  dwelling-house,  a  quantity  of  cider, 
&c.,  and  it  was  held  robbery  in  the  dwelling-house.  Simons's  case,  2 
East,  P.  C.  731.  During  the  Birmingham  riots,  the  mob  entered  the 
house,  and  the  prisoner,  who  was  one  of  them,  demanded  money,  and 
said,  that  if  the  prosecutor  did  not  give  his  men  something  handsoine  for 
them  to  drink,  his  house  must  come  down.  The  jury  found  that  the  pro* 
secutor  did  not  deliver  his  money  from  a!ny  apprehension  of  danger  to  hid 
life  or  person,  but-  from  an  apprehension,  that  if  he  refused,  his  house 
would  at  some  future  time  be  puRed  down  in  the  same  manner  as  other 
bouses  in  Birmingham.  On  a  case  reserved,  a  majority  of  the  judges  held 
this  to  be  robbery.  Astley's  case,  2  East,  P.  C.  729.  See  also  Brown's 
case,  2  East,  P.  C.  731 ;  Spencer's  case,  2  East,  P;  C.  712,  ante,  p.  886. 

Proof  of  being  put  in  fear— fear  of  injury  to  reputation.]  There 
appears  to  be  only  one  case  in  which  the  fear  of  an  injury  to  the  party's 
reputation,  has  been  allowed  to  raise  the  offence  of  larceny  from  the  per* 
son  to  robbery,  viz.  where  the  prisoner  has  threatened  to  accuse  the  pro* 
secutor  of  unnatural  practices.  The  species  of  terror,  says  Mr.  Justice 
.  Ashuret,  which  leads  a  man  to  apprehend  an  injury  to  his  character,  ha» 
never  been  deemed  sufficient,  unless  in  the  particular  case  of  exciting  it 
by  means  of  insinuations  against,  or  threats  to' destroy  the  character  of 
the  party  pillaged,  by  accusing  him  of  sodomiticai  practices.  Knewland's 
case,  2  Leach,  730.^  The  rule  is  laid  down  in  the  same  case,  in  rather 
larger  tenns,  by  Mr.  Justice  Heathy  who  says,  ^'  The  cases  alluded  to 
(Donnally's  case,  and  Hickman's  case,  infra,)  only  go  thus  far — ^that  to 
obtain  money  from  a  person  by  accusing  him  of  that  which,  if  proved, 
would  *carry  nnth  it  an  infamous  puniekment,  is  sufficient  to  [  *839  ] 
support  an  indictment  for  robbery ;  but  it  has  never  been  decided  that  a 
mere  charge  of  imprisonment  and  extortion  is  sufficient.     2  Leach,  729. 

That  obtaining  money  from  a  man  by  threatening  to  accuse  him  of  un* 
natural  practices  amounts  to  a  robbery  was  decided  in  Jones's  case.  The 
prisoner,  drinking  with  the  prosecutor  at  a  public  house,  asked  him  what 
he  meant  by  the  liberties  he  had  taken  with  his- person  at  the  play-house  ? 
The  prosecutor  replied,  that  he  knew  of  no  liberties  having  been  taken ; 
upon  which  the  prisoner  said,  '^  Damn  you,  sir,  but  you  did,  and  there 
were  several  reputable  merchants  in  the  house  who  will  take  tiieir  oaths 
of  it."  The  prisoner  being  alarmed,  left  the  house,  but  the  prosecutor  fot- 
lowing  him,  cried  out,  *^  Damn  you,  sir,  stop,  for  if  you  offer  to  run,  I  will 
raise  a  mob  about  you ;"  and  seizing  him  by  the  collar,  continued,  '^  Damn 
you,  sir,  this  is  not  to  be  borne,  yoo  have  offered  an  ind%nity  to*me,  and 
nothing  can  satisfy  it."    The  prosecutor  jsaid>  '^  For  God's  sake^  what 
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woald  you  have?"     To  which  the  prisoner  answered,  "A  present;  you 
must  make  me  a  present."     And  the  prosecutor  gave  him  three  guineas 
and  twelve  shillings.     The  prisoner,  during  the  whole  conversation,  held 
the  prosecutor  by  the  arm.     The  prosecutor  swore,  that  at  the  time  he 
parted  With  the  money,  he  understood  the  threatened  charge  to  be  an  im- 
putation of  sodomy  ;  that  he  was  so  alarmed  at  the  idea,  that  he  had  nei- 
ther courage  nor  strength  to  call  for  assistance,  and  that  the  violence  with 
li'hich  the  prisoner  had  detained  him  in  the  street,  had  put  him  in. fear  for 
the  safety  of  his  person.     Upon  a  case  reserved,  the  judges  (absent  De 
Grey^  C.  J.,  and  Ashurst,  J.,  and  one  vacancy),  were  of  o^^inion,  that 
although  the  money  had  been  obtained  in  a  fraudulent  way,  and  under  a 
false  pretence,  yet,  that  it  was  a  pretence  of  a  very  alarming  nature,  and 
that  a  sufficient  degree  of  force  had  been  made  use  of  in  effecting  it  to 
constitute  the  offence  of  robbery.     According  to  the  report  of  the  same 
case  by  Mr.  East,  their  lordships  said,  that  to  constitute  robbery  there 
was  no  occasion  to  use  weapons  or  real  violence,  but  that  taking  money 
from  a  man  in  such  a  situation  as  rendered  him  not  a  free  man,  as  if  a 
person  so  robbed  were  in  fear  of  a  conspiracy  against  his  life  or  character, 
was  such  a  putting  in  fear  as  would  make  the  taking  of  his  money  under 
that  terror  a  robbery,  and  they  referred  to  Brown's  case,  (O.  B.  1763) ; 
Jones's  case,  1  Leach,  139 ;  2  East,  P.  C.  714. 

In  the  above  case,  it  does  not  clearly  appear  whether  the  judges  held 
'  it  to  be  robbery,  on  the  ground  of  the  actual  violence  offered  to  the  prose- 
cutor in  detaining  him  in  the  street  by  the  arm,  or  upon  the  prosecutor 
being  put  in  fear  of  an  injury  to  his  reputation  by  the  menaces  employed. 
However,  in  subsequent  cases  it  ha%  been  held,  that  it  is  no  less  robbery 
where  no  persontfi  violence  whatever  has  been  used. 

The  prosecutor,  passing  along  the  street,  was  accosted  by  the  prisoner, 
who  desired  he  would  give  him  a  present.  The  prosecutor  asking,  for 
[  *840  ]  what  ?  the  prisoner  said,  "  You  had  better  comply,  or  I  *wiU  take 
you  before  a  magistrate,  and  accuse  you  of  an  attempt  to  commit  an  un- 
natural crime."  The  prosecutor  then  gave  him  half  a  guinea.  Two  days 
afterwards  the  prisoner  obtained  a  further  sum  of  money  from  the  prose- 
cutor by  similar  threats.  The  prosecutor  swore  that  he  was  exceedingly 
alarmed  upon  both  occasions,  and  under  that  alarm  gave  the  money  ;  that 
be  was  not  aware  what  were  the  consequences  of  such  a  charge ;  but  ap- 
prehended that  it  might  cost  him  his  life.  The  jury  found  the  prisoner 
guilty  of  the  robbery,  and  that  the  prosecutor  delivered  his  money  through 
fear,  and  under  an  apprehension  that  his  life  was  in  danger.  The  case 
being  reserved  for  the  opinion  of  the  judges,  they  gave  their  opinions  ^eri- 
aiim,  (see  2  East,  P.  C.  716,)  and  afterwards  the  result  of  their  delibera- 
tions was  delivered  by  Mr.  Justice  Willes*  They  unanimously  resolved, 
that  the  prisoner  was  rightly  convicted  of  robbery.  This,  says  Mr.  Jus- 
tice Willed,  is  a  threat  of  personal  violence,  for  the  prosecutor  had  every 
reason  to  believe  that  he  should  be  dragged  through  the.  streets  as  a  cut- 
prit,  charged  with  an  unnatural  crime.  The  threat  must  necessarily  and 
unavoidably  create  intimidation.  It  is  equivalent  to  actual  violence,  for 
no  violence  that  ^n  be  offered  could  excite  a  greater  terror  in  the  mind, 
or  make  a  man  sooner  part  with  his  money*  Dennally's  case,  1  Leach, 
193;  2  East,  P.  C.  713. 

It  will  be  observed,  that  in  the  foregoing  case,  the  jury  found  that  the 
prosecutor  delivered  the  money  under  an  apprehension  that  his  life  was  in 
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danger,  bat  this  circumstance  was  wanting  in  the  following  case,  where 
the  only  fear  was,  that  of  an  mjury  to  the  party's  reputation. 

The  prosecutor  was  employed  in  St.  James's  Palace,  and  the  prisoner 
was  a  sentinel  on  guard  there.  One  night  the  prosecutor  treated  the  pris- 
oner with  something  to  eat  in  his  room.  About  a  fortnight  afterwards  the 
prisoner  followed  the' prosecutor  up  stairs,  and  said,  "1  am  come  forsatis- 
fection,  you  know  what  passed  the  other  night.  You  are  a  sodomite,  and 
if  you  do  not  give  me  satisfaction,  I  will  go  arid  fetch  a  sergeant  and  a  file 
of  men,  and  take  you  before  a  justice,  for  I  have  been  in.  the  black  hole 
ever  since  I  was  here  last,  and  I  do  not  value  my  life."  The  prosecutor 
asked  him  what  money  he  must  have,  and  he  said  three  or  four  guineas, 
and  the  prosecutor  gave  him  two  guineas.  The  prisoner  took  them,  say- 
ing, ''  Mind,  I  don't  demand  any  thing  of  you."  The  prosecutor  swore 
that  he  was  Very  much  alarmed  when  he  gave  the  two  guineas,  and  that 
he  did  not  very  well  know  what  he  did,  but  that  he  parted  with  the  money 
under  an  idea  of  preserving  his  character  from  reproach,  and  hot  from  the 
fear  of  personal  violence.  The  jury  found  the  prisoner  guilty  of  the  rob- 
bery, and  they  also  found  that  the  prosecutor  parted  with  the  money 
against  his  will,  through  a  fear  that  his  character  might  receive  an  injury 
from  the  prisoner's  accusation.  The  case,  being  only  the  second  of  the 
kind,  (sed  vide  Jones's  case,  ante,  p.  839,)  and  some  doubt  having  pre- 
vailed with  regard  to  Donnally's  case,  because  he  had  not  been  Executed, 
and  because  this  case  differed  with  regard  to  the  nature  ^'of  the  [  *841  ] 
fear,  it  was  reserved,  for  the  opinion  of  the  judges^  Their  resolution  was 
delivered  by  Mr.  Justice  Asht^rat,  who  said,  that  the  case  did  not  materi- 
ally differ  from  that  of  Donnally,.for  that  the  true  definition  of  robbery  is, 
the  stealing,  or  taking-  from  the  person,  or  in  the  presence  of  another, 
property  of  any  amount,  with  such  a  degree  of  force  or  terror  as  to  induce 
the  party  unwillingly  to  part  with  his  property;  and  whether  the- terror 
arises  from  real  or  expected  viofence  to  the  person,  or  from  a  sense  of  in- 
jury to  the  character,  the  law  makes  no  kind  of  difference  ;  for  to  most 
men  the  idea  of  losinjg  their  fame  and  reputation  is  equally,  if  not  more, 
terrific  than  the  dread  of  personal  injury.  The  principal  ingredient  in 
robbery  is  a  man's  being  forced  to  part  with  his  property ;  and  the  judges 
were  unanimously  of  opinion,  that  upon  the  principles  of  law,  and  the 
authority  of  former  decisions,  a  threat  to  accuse  a  man  of  having  com- 
mitted the  greatest  of  all  crimes,  was  a  sufficient  force  to  constitute  the 
crime  of  robbery  by  putting  in  fear.  Hickman's  case,  1  Leach,  378. 
e  East,  P.  C.  728. 

This  decision  was  followed  in  a  recent  case.  The  prisoner  came  up  to 
the  prosecutor,  a  gentleman's  servant,  at  his  master's  door)  and  demanded 
£5.  On  being  told  •  by  the  prosecutor,  that  he  had  not  so  much  money, 
he  demanded  £1  and  said,  that  if  the  prosecutor  did  not  instantly  give  it 
to  him,  he  would  go  to  his  master,  and  accuse  him  of  wanting  to  take  dia- 
bolical liberties  with  him.  The  prosecutor  gave  him  what  money  he  had, 
and  the  prisoner  demanded  his  watch,  or  some  of  his  master's  plate. 
This  the  prosecutor  refused,  but  went  and  fetched  one  of  his  coats,  which 
the -prisoner  took  away.  He  was  indicted  for  robbing. the  prosecutor  of 
his  coat.  The  prosecutor  swore  that  he  gave  the  prisoner  his  property, 
under  the  idea  of  his  being  charged  with  a  detestable  crime,  and  for  fear 
of  losing  both  his  character  and  his  place.  He  stated  that  he  was  not 
afraid  of  being  taken  into  custody,  nor  had  he  any  dread  of  punisbmeDt. 
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He  stated  also  that  he  was  absent  fetching  the  coat,  for  five  minutes ;  that 
the  servants  were  in  the  kitchen,  but  he  did  not  consult  them  on  account  of 
his  agitation,  and  because  he  had  not  a  minute  to  spare,  expecting  the 
company  to  dinner  immediately.  On  a  case  reserved,  eleven  of  the 
judges  thought  the  case  similar  to  Hickman's  (supra),  and  that  they  could 
not,  with  propriety,  depart  from  that  decision.  Chrahatn,  B.,  thought  that 
Hickman's  case  was  not  rightly  decided,  but  said,  that  he  should  on  this 
point  be  influenced  in  future  by  what  appeared  to  be  the  general  opinioa 
of  the  judges.     Egerton's  case,  Russ.  and  Ry.  375  (a). 

Upon  a  threat  of  accusing  the  prosecutor  of  unnatural  practices,  he 
promised  to  provide  a  sum  of  money  for  the  prisoners,  which  he  failed  to 
do,  upon  which  they  said  they  were  come  from  Bow-street,  and  would 
take  him  into  custody.  They  accordingly  called  a  coach,  and  while  oo 
their  road  to  Bow-street,  one  of  the  prisoners  stopped  the  coach,  and  sud 
that  if  the  prosecutor  would  behave  like  a  gentleman,  and  procure  the 
money,  they  would  not  prefer  the  charge.  The  prosecutor  then  went  to 
[  *d42  ]  the  house  of  a  friend,  ^where  he  was  absent  about  five  minutes, 
when  he  returned  with  £10  which  he  gave  to  the  prisoners.  He  stated 
that  he  parted  with  his  money  in  the  fear  and  dread  of  being  placed  in 
the  situation  of  a  criminal  of  that  nature,  had  they  persisted  in  preferring 
the  chaige  against  him :  that  he  did  not  conceive  they  were  Bow-stieet 
oflSicers,  though  they  held  out  the  threat ;  that  he  was  extremely  agitated, 
and  thought  that  they  would  have  taken  him  to  the  watch-house,  and  Un- 
der that  idea,  and  the  Impulse  of  the  moment,  he  parted  with  the  money. 
He  stated  also,  that  he  could  not  say  that  he  gave  his  money  under  any 
apprehension  ojf  danger  to  his  person. 

In  a  case  of  this  kind,  where  the  point  of  violence  was  in  question,  ten 
of  the  judges  were  of  opinion  that  the  calling  a  coach,  and  getting  in  with 
the  prosecutor  was  a  forcible  constraint  upon  him,  and  sufficient  to  con- 
stitute a  robbery,  though  the  prosecutor  had  no  apprehension  of  further 
injury  to  his  person.  Lord  EUenborough,  Macdanald,  C.  B.,  LawrencBf 
J.,  CambrBi  J.,  and  Graham,  B.,  thought  some  degree  of  force  or  nf^ 
fence  essentia],  and  that  the  mere  apprehension  of  danger  to  the  char- 
acter would  not  be  sufficient  to  constitute  this  oflfence.  Heaihj  J.,  (Troae, 
J.,  Thomson,  B.,  Le  Blanc,  J.,  'and  Woody  B.,  seemed  ^o  think  it  would. 
Cannon's  case,  Russ.  and  Ry.  146  (b). 

The  threat  in  these  cases  must  be  a  threat  to  accuse  the  party  robbed ; 
it  is  not  sufficient  to  constitute  robbery  that  the  threat  is  to  accuse  another 
person,  however  nearly  connected  with  the  party  from  whom  the  property 
is  obtained.  Tiie  prisoner  was  indicted  for  robbing  the  wife  of  P.  Abra- 
ham. It  appeared  that  under  a  threat  of  accusing  Abraham  of  an  inde- 
cent assault,  the  money  had  been  obtained,  by  the  prisoner,  from  Abra- 
ham's wife.  IMtledale,  J.,  said,  **  I  think  this  is  not  such  a  personal  fear 
in  the  wife,  as  is  necessary  to  constitute  the  crime  of  robbery.  If  I 
were  to  hold  this  a  robbery,  it  would  be  going  beyond  any  of  the  decided 
cases ;"  and  his  lordship  directed  an  acquittal.  He  said  that  the  case 
was  new  and  perplexing.  He  thought  it  was  rather  a  misdemeanor,  and 
even  as  a  misdemeanor  the  case  was  new.  The  principle  was,  that  the 
person  threatened  is  thrown  off  his  guard,  and  had  not  firmness  to  resist 
the  extortion,  but  he  could  not  apply  that  principle  to  the  wife  of  the  par- 

(a)  1  Bng.  C.  C.  375.    (ft)  Id.  146. 
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ty  threatened.    Edward's  case^  1  Moody  and  Rob.  357 ;  &  C.  and  P. 

518  («). 

Where  the  fear,  in  cases  of  this  nature,  is  not  so  much  of  injury  to  the 
reputation,  as  of  some  other  loss,  it  seems  doubtful  how  far  it  will  be  con- 
sidered robbery.  The  prisoner  went  twice  to  the  house  where  the  prose- 
cutor lived  in  service,  and  called  him  a  sodomite.  The  prosecutor  t6ok 
him  each  time  before  a  magistrate,  who  discharged  him.  On  being  dis- 
charged, the  prisoner  followed  the  prosecutor,  repeated  the  expressions, 
and  asked  him  to  make  him  a  present,  saying,  he  would  never  leave  him 
till  be  bad  puUed  the  house  down,  but  if  he  did  make  him  a  handsome 
j>reseot,  he  would  trouble  him  no  more.  He  mentioned  four  guineas,  and 
the  prosecutor  being  frightened  for  his  reputation,  and  in  fear  of  losing  his 
situation,  gave  him  the  money.  He  gave  the  money  from  the  great 
^Apprehension  and  fear  he  had  of  losing  his  situation.  The  [  *84d  ] 
prisoner  was  convicted,  but  a  doubt  arising  in  the  Privy  Council,  the 
opinion  of  the  judges  was  taken.  Most  of  them  thought  that  this  was 
within  Hickman's  case,  and  nine  were  of  opinion  that  that  case  was  law, 
but  the  three  others  thought  it  not  law.  Lord  EUenborough  thought  that 
the  prosecutor's  principal  inducement  to  part  with  his  money  was  the  fear 
of  the  loss  of  his  place,  and  he  said  he  should  feet  no''  difficulty  in  recom- 
oiending  a  pardon ;  and  the  prisoner  did^  in  the  end,  receive  a  pardon* 
Elmstead's  case,  2  Russell,  86. 

In  these,  as  in  other  cases  of  robbery,  it  must  appear  that  the  property 
was  delivered,  or  the  money  extorted,  while  the  party  was  under  the  in- 
fluence of  the  fear  arising  from  the  threats  or  violence  of  the  prisoner^ 
The  prosecutor  had  been  several  times  solicited  for  money  by  the  prisoner, 
under  threats  of  accusing  him  of  unnatural  practices.  At  one  of  those 
interviews  the  prisoner  said  he  must  have  201.  in  cash,  and  a  bond  for  50{. 
ft-year,  upon  which  the  prosecutor,  in  pursuance  of  a  plan  he  had  pre« 
viously  concerted  with  a  friend,  told  him  that  he  could  not  give  them  to 
him  then,  but  that  if  he  would  wait  a  few  days  he  would  bring  him  the 
money^aml  bond.  At  their  next  interview,  the  prosecutor  oflered  the 
prisoner  202.,  but  he  refused  to  take  it  without  the  bond,  upon  which  the 
prosecutor  fetched  it,  and  gave  it,  with  nineteen  guineas  and  a  shilling,  to 
the  prisoner,  who  took  them  away,  saying,  he  would  not  give  the  prosecu- 
tor any  further  trouble.  The  prosecutor  deposed  that  when  the  chaige 
was  first  made,  his  mind  was.extremely  alarmed,  and  that  he  apprehend- 
ed injury  to  his  person  and  character,  but  that  his  fear  soon  subsided,  and 
that  he  sought  the  several  interviews  with  the  prisoner  for  the  purpose  of 
parting  with  his  property  to  him,  in  order  to  fix  him  with  the  crime  of 
robbery,  and  to  substantiate  the  fact  of  his  having  extorted  money  from 
him  by  means  of  the  charge  ;  but  that  at  the  time  the  prisoner  demand- 
ed from  him  the  money  and  the  bond,  he  parted  with  them  without  be- 
ing under  any  apprehension,  either  of  violence  to  his  person,  or  injury  fo 
his  character,  although  he  could  not  say  that  he  parted  with  his  property 
voluntarily.  The  judges  having  met  to  consider  this  case,  were  inclined 
to  be  of  opinion  that  it  was  no  robbery,  there  being  neither  violence  nor 
fear,  at  the  time  when  the  prosecutor  parted  with  his  money.  Eyre,  C. 
J.,  observed,  that  it  would  be  going  a  step  further  than  any  of  the  cases, 
to  hold  this  to  be   robbery.     The  principle   of  robbery  was  violence ; 

(a)  Eng.  Com.  L.  Rep.  ^iv.  435. 


843  Rfiibbery. 

where  the  money  was  delivered  through  fear,  that  was  constmctif e  vio- 
lence.  That  the  principle  he  had  acted  upon  lo  such  cases  was  to  leave 
the  question  to  the  jury,  whether  the  defendant  had,  by  certain  circum* 
stances  impressed  such  a  terror  on  the  prosecutor,  as  to  render  him  inca- 
pable of  resisting  the  demand  ?  Therefore,  where  the  prosecutor  swore 
that  he  was  under  no  apprehension  at  the  time,  but  gave  his  money  only 
to  convict  the  prisorier,  he  negatived  the  robbery.  That  this  was  different 
from  Norden'S case,  (Foster,  15^9),  where  there  was  actual  violence;  but 
[  *844  }  here  there  was  neither  actual  nor  ^constructive  violence.  .At  a 
subsequent  meeting  of  the  judges,  the  conviction  was  held  wrong. 
Reane's  case,  2  Leach,  616,  2  East,  P.  C.  734.  The  same  point  was  rul- 
ed in  Fuller's  case,  Russ.  and-Ry.  408  (a),  where  the  prosecutor  made  an 
appointment  to  meet  the  prisoner,  and  in  the  meantime  procured  a  con- 
stable to  attend,  who,  as  soon  as  the  prisoner  received  the  money,  appre- 
hended him.  The  prosecutor  stated  that  he  parted  with  the  money  in  or- 
der that  he  might  prosecute  the  prisoner. 

Under- the  circumstances  of  the  following  case,  it  appears  to  have  been 
held  that  the  fear  was  not  continuing  at  the  time  of  the  delivery  of  tbe 
money,  and  that  thereforje  it  was  no  robbery.  In  con3equence  of  a  chaige 
similar  to  that  in  the  above  cases  having  been  made,  the  prosecutor  pro- 
cured a  sum  of  money  to  comply  with  the  demand,  and  prevailed  upon  a 
on  a  friend  to  accompany  him  when  he  went  to  pay  it.  His  .friend 
(Shelton)  advised  hirn  not  to  pay  ft,  but  he  did  pay  it  He  swore 
that  he  was  scared  at  the  charge,  and  that  was  the  reason  why  he  part- 
ed with  his  money.  It  appeared  that  after  the  charge  was  first  made, 
the  prosecutor  and  one  of  the  prisoners  continued  eating  and  drinking 
together.  Shelton  confirmed  the  prisoner's  account,  and  said  he  appear- 
ed quite  scared  out  of  his  wits.  The  judges  having  met  to  consider  this 
case,  a  majority  of  them  were  of  opinion  that  it  was  not  robbery,  though 
the  money  was  taken  in  the  presence  of  the  prosecutor,  and  the  fear  of 
losing  his  character  was  upon  him  at  the  time.  Most .  of  the  tnajority 
thought  that  in  order  to  constitute  robbery,  the  money  must  be  parted  with 
from  an  immediate  apprehension  of  present  danger  upon  the  charge  being 
made,  and  not,  as  in  this  case,  after  the  parties  had  separated,  and  the 
prosecutor  had  time  to  deliberate  upon  it,  and  apply  for  assistance,  and 
had  applied  to  a  friend,  by  whom  he  was  advised  not  to  pay  it;  and  who 
was  actually  present  at  the  very  time  when  it  was  paid ;  all  which  carried 
the  appearance  more  of  a  composition  of  a  prosecution  than  it  did  of  a 
robbery,  and  seemed  more  like  a  calculation,  whether  it  were  better  to 
lose  his  money  or' risk  his  character.  One  of  the  judges,  who  agreed  that 
it  was  not  robbery,  went  upon  the  ground  that  there  was  not  a  continuing- 
fear,  such  as  could  operate  in  constantem  virum  from  the  time  when  the 
money  waa  demanded  till  it  was  paid,  for  in  the  interval  he  could  have  pro- 
cured assistance,  and  had  taken  advice.  The  minority,  who  held  the 
case  to  be  robbery,  thought  the  question  concluded  by  the  finding  of  the 
jury,  that  the  prosecutor  had  parted  with  his  money  through  fear  continu- 
ing at  the  time,  which  fell  in  with  the  definition  of  robbery  long  ago 
adopted  and  acted  upon,  and  they  said  it  would  be  difllicult  to  draw  any 
other  line.  That  this  sort  of  fear  so  far  differed  from  cases  of  mere  bodi- 
ly fear,  that  it  was  not  likely  to  be  dispelled,  as  in  those  pases,  by  having 

the  opportunity  of  applying  to  magistrates  or  others  for  their  assistance, 
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for  the  tnoney  was  given  to  prevent  the  public  disclomire  of  the  charge.. 
Jackson's  case,  1  East,  P.  C.  Addenda  xxi.  It  is  suggested  by  Mr.  East, 
Id.  xxiv.  (margin,)  whether,  this  case  does  not  in  a  great  measure  overrule 
Hickman's  case,  (atUe,  p.  840;)  but  it  is  justly  observed  by  an  eminent 
♦writer,  that  the  circumstances  of  the  two  cases  diflfer  material-  [  *845  ]  • 
ly ;  that  in  Hickman's  case,  the  money  was  given  immediatdy  upon  the 
charge  being  madq/and  that  there  was  no  previous  appHcation  to  any  friend 
or  other  person  from  whom  advice  or  assistance  might  have  been  procur- 
ed*    2  Russell,  85. 

So  much  doubt  appears  to  have  been  entertained  with  regard  to  the 
law,  as  it  is  to  be  gathered  from  the  preceding  cases,  that  a  statutory  pro- 
vision was  made  on  the  subject.  By  the  7  and  8  Geo.  4,  c.  29,  s.  7,  it 
was  enacted,  that  if  any  person  should  accuse,  or  threaten  to  accuse 
any  other  person  of  any  infamous  crime,  as  thereinafter  defined,  with  a 
view  or  intent  to  extort  or  gain  from  him,  and  should  by  intimidating 
him  by  such  accusation  or  threat,  extort  or  gain  fron^  him  any  chattel, 
money,  or  valuable  security,  every  such  offender  should  be  deemed  guilty 
of  rol4>ery,  and  should  be  indicted  and  punished  accordingly. 

The  abbve  section  was  repealed  by  the  7  Wni.  4  and  1  Vict.  c.  87, 
which  enacts,  8.4,  'Mhat  whosoever  shall  accuse  or  threaten  to  accuse 
any  person  of  the  abominable  crime  of  buggery  committed  either  with 
mankind  or  with  beast,  or  of  any  assault  with  intent  to  commit  the  said 
abominable  crime,  or  of  any  attempt  or  endeavor  to  commit  the  said 
abominable  crime,  or  of  making  or  offering  any  solicitation,  persuasion, 
promise  or  threat  to  any  person,  whereby  to  move  or  induce  such  to  com- 
mit or  permit  the  said  abominable  crime,  with  a  view  or  intent  in  any  of 
the  cases  aforesaid,  to  extort  or  gain  from  such  person,  and  shall  by  intimi- 
dating such  person  by  such  accusation  or  threat,  extort  or  gam  from  such 
person  any  property,  (see  post^  860,)  shall  be  gujlty  of  felony,  and  being 
convicted  thereof,  shall  be  liable  at  the  discretion  of  the  court,  to  be 
transported  beyond  the  seas  for  the  term  of  his  or  her  natural  life,  or  for 
any  term  not  less  than  fifteen  years,  or  to  be  imprisoned  for  any  term  not 
exceeding  three  years." 

PfUteson,  J.,  held  that  a  threatening  to  accuse  under  the  7  and  8  Geo. 
4,  c.  29,  s.  7,  need  not  be  a  threat  to  accuse  before  a  judicial  tribunal,  a 
threat  to  charge  before  any  third  person  was  enough.  The  learned  judge 
said  that  the  term  ^'  accuse*^  throughout  the  act  meant  to  cbistrge  the 
prosecutor  before  any  third  person  ;  and  <<  threatening  to  accuse"  meant 
threatening  to  accuse  before  any  third  person.  Robinson's  case,  2  M. 
and  R.  14 ;  2  Lew.  C.  C.  273. 

On  an  indictment  under  the  recent  statute  for  threatening  to  accuscithe 
prosecutor  of  an  abominable  crime,  and  thereby  extorting  money ;  Park, 
J.,  (after  conferring  with  Parke,  B.,)  told  the  jury  that  they  need  not 
confine  theTnselves  to  the  consideration  of  the  expressions  used  before  the 
money  was  given,  but  might,  if  those  expressions  were  equivocal,  connect 
with  them  what  was  afterwards  ^d  by  the  prisoners  when  taken  into 
custody.     Kain's  case,  8  C.  and  P.  187  (a). 

Where  the  words  used  by  the  prisoner  were,  **  If  you  do  not  assist  me, 
I  will  say,  you  took  indecent  liberties  with  me  some  time  ago ;"  Law, 
Recorder,  held,  that  they  were  not  sufficient  to  sustain  a  count  in  the  in- 
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dictment  founcTed  on  the  seventh  section  of  the  *reoent  act'  (anUy  p»  845)> 
as  under  that  clause  the  threat  must  be  to  accuse  of  an  attempt  to  com- 
mit the  complete  capital  offence.     Norton's  case,  8  C.  b  P.  671  (a). 

By  the  7  &  8  Geo.  4,  c.  29,  s.  7,  a  party  committing  the  above  offence 
was  to  be  deemed  guilty  of  robbery ;  the  seventh  section  of  the  recent 
statute  enacts  that  the  oflTender  shall  be  guilty  of  felony. 

And  semble  that  now,  Where  money  is  obtained  by  any  of  the  threats 
to  accuse  specified  in  that  section,  the  indictment  must  be  on  the  statute ; 
but  where  the  money  is  obtained  by  threats  to  accuse  other  than  those 
specified  in  the  act,  the  indictment  may  be  for  robbery,  if  the  party  was 
put  in  fear,  and  parted  with  his  property  in  consequence.  Norton's  case, 
supra.  In  a  note  to  this  case  the  Recorder  is  stated-  to  have  mentioned 
it  to  Parkey  B.,  who  concurred  in  the  above  opinion. 

It  is  no  defence  to  a  charge  of  robbery  by  threatening  to  accuse  a  man 
of  an  unnatural  crime,  that  he  has  in  fact  been  guilty  of  such  crime. 
Where  the  prisoner  set  up  that  defence,  and  stated  that  the  prosecutor 
had  voluntarily  given  him  the  money  not  to  prosecute  him  for  it ;  lAtUe" 
dale,  J.,  said,  that  it  was  equally  a  robbery  to  obtain  a  man's  money  by  a 
threat  to  accuse  him  of  an  infamous  crime,  whether  the  prosecotor  were 
really  guilty  or  not ;  as,  if  he  was  guilty,  the  prisoner  ought  to  have  prose^ 
cuted  him  for  it ;  and  not  have  extorted  money  from  him ;  but  if  the 
money  was  given  voluntarily  without  any  previous  threat,  the  indictment 
could  not  be  supported.  The  jury  acquitted  the  prisoner.  Gardner's 
case,  1  C.  and  P.  479  (6). 

See  also,  Threats, — Accusing  of  infamous  crimes,  post,  p.  868. 

The  following  case  appears  to  have  been  regarded  as  ranging  itself  un- 
der the  same  class  as  the  foregoing,  but  as  wanting  that  species  of  fear 
of  injury  to  the  reputation  which  is  necessary  to  constitute  robbery. 
The  prosecutrix,  a  servant  maid,  was  inveigled  into  a  mock«auotion, 
and  the  door  was  shut.  There  were  about  twenty  persons  present  Re- 
fusing to  bid,  she  was  told,  ^^you  must  bid  before  you  obtain  your  liberty 
again."  She,  however,  again  refused,  and  at  length,  alarmed  by  their 
importunities,  she  attempted  to  leave  the  shop.  Being  prevented,  and 
conceiving  that  she  could  not  gain  her  liberty  without  complying,  she  did 
bid,  and  the  lot  was  knocked  down  to  her.  She  again  attempted  to  go, 
but  the  prisoner,  who  acted  as  master  of  the  place,  stopped  her,  and  told 
her,  if  she  had  not  the  money,  she  must  pay  half  a  guinea  in  port,  and 
leave  a  bundle  she  had  with  her.  The  prisoner  finding  she  could  not  com- 
ply, said,  '^  then  you  shall  go  to  Bow-street,  and  from  thence  to  New- 
gate, and  be  there  imprisoned  until  you  can  raise  the  money."  And  he 
ordered  the  door  to  be  guarded,  and  a  constable  to  be  sent  for.  A  pre- 
tended constable  coming  in,  the  prisoner  who  had  kept  his  hand  on  the 
girl's  shoulder,  said,  ''  take  her,  constable,  take  her  to  Bow-street,  and 
thence  to  Newgate."  The  pretended  constable  said,  "  unless  you  give 
me  a  shilling,  you  must  go  with  me."  During  this  conversation,  the 
prisoner  again  laid  one  hand  on  the  girl's  shoulder,  and  the  other  on 
her  bundle,  and  while  he  thus  held  her,  she  put  her  hand  into  her 
[  *847  j  ^pocket,  took  out  a  shilling  and  gave  it  to  the  pretended  consta- 
ble, who  said,  *'  If  Knewland  (the  prisoner)  has  a  mind  to  release  you  it 
is  well,  for  I  have  nothing  more,  to  do  with  you,"  and  she  was  then  suf- 

(a)  Eng.  Com.  L.  Rep.  xxxiv.  577.    (b)  Id.  zi.  453. 
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fered  to  make  her  escape.  &he  stated  upon  oath  that  she  was  in  bodily 
fear  of  going  to  prison,  and  that  under  that  fear  she  parted  with  the  shil- 
ling to  the  constable,  as  a  means  of  obtaining  her  liberty  ;  but  that  she  was 
not  impressed  by  any  fear^  by<the  prisoner  Knewland  laying  hold  of  her 
shoulder  with  one  hand,  and  her  bundle  with  the  other ;  for  that  she  only 
parted  with  her  money  to  avoid  being  carried  to  Bow-street,  and  thence  to 
Newgate,  and  not  out  of  fear  or  apprehension  of  any  other  personal  force 
or  violence.  Upon  a  case  reserved,  the  judges  were  of  opinion  that  the 
circumstances  of  this  case  did  not  amount  to  robbery.  After  adverting  to 
the  cases  of  threats  to  accuse  persons  of  unnatural  offences,  Mr.  Justice 
jishurst,  delivering  the  resolution  of  the  judges,  thus  proceeds ;  In  the 
present  case  the  threat  which  the  prisoners  made  was  to  take  the  prosecu- 
tor to  Bow-street,  and  from  thence  to  Newgate,  a  species  of  threat,  which, 
in  the  opinion  of  the  judges,  is  not  sufficient  to  raise  such  a  degree  of  ter- 
ror in  the  mind  as  to  constitute  the  crime  of  robbery ;  for  it  was  only  a 
threat  to  put  her  into  the  hands  of  the  law,  and  an  innocent  person  need 
not  in  such  circumstances  be  apprehensive  of  any  danger.  She  might 
have  known,  that  having  done  no  wrong,  the  law,  if  she  had  been  carried 
to  prison,  would  have  taken  her  under  its  protection  and  set  her  free. 
The  terror  arising  from  such  a  source  cannot,  therefore,  be  considered  of 
a  degree  sufficient  to  induce  a  person  to  part  with  his  money.  It  is  the 
case  of  a  simple  duress,  for  which  the  party  injured  may  have  a  civil  rem- 
edy by  action,  which  could  not  be,  if  the  fact  amounted  to  felony.  As  to 
the  circumstances  affecting  the  other  prisoner,  (Wood,  the  pretended  con- 
stable,) it  appears  that  the  force  which  he  used  against  the  prosecutrix  was 
merely  that  of  pushing  her  into  the  sale-room,  and  detaining  her  until  she 
gave  the  shilling ;  but  as  terror  is,  no  less  than  force,  a  component  part 
of  the  complex  idea  annexed  to  the  term  robbery,  the  crime  cannot  be 
complete  without  it.  The  judges,  therefore,  were  all  of  opinion,  that  how- 
ever the  prisoners  might  have  been  guilty  of  a  conspiracy  or  other  misde- 
meanor, they  could  not  in  any  way  be  considered  guilty  of  the  crime  of 
robbery.     Knewland's  case,  2  Leach,  721 ;  2  East,  P.  C.  732. 

Although  this  decision,  so  far  as  the  question  of  putting  in  fear  is  con« 
cerned,  may,  perhaps,  be  regarded  as  rightly  decided  upon  the  express 
declaration  of  the  prosecutrix  herself,  that  she  parted  with  the  money 
merely  to  avoid  being  carried  to  Bow-street,  and  thence  to  Newgate,  yet 
there  are  some  portions  of  the  opinion  of  the  judges  which  appear  to  be  at 
variance  with  the  rules  of  law  respecting  robbery.  The  statement  that 
terror  no  less  than /oroe  is  a  component  part  of  the  complex  idea  annexed 
to  the  term  robbery,  is  not  in  conformity  with  the  various  decisions  already 
cited,  from  which  it  appears  that  either  violence  or  putting  in  fear  is  suffi- 
cient to  constitute  a  robbery.  There  seems  also  to  be  a  fallacy  in 
*the  reasoning  of  the  court,  with  regard  to  threats  of  imprison-  [  ^BIS'  ] 
ment  held  out  to  the  prosecutrix.  The  impression  made  by  such  threats 
apon  any  person  of  common  experience  and  knowledge  of  the  world  (and 
such  the  prosecutrix  must  be  taken  to  have  been)  would  be,  not  that  the 
prisoners  had  in  fad  any  intention  of  carrying  the  injured  party  before  a 
magistrate,  or  of  affording  any  such  opportunity  of  redress,  but  that  other 
artifices,  (as  in  the  instance  of  the  pretended  constable,)  would  probably 
be  resorted  to,  in  order  to  extort  money.  It  is  difficult  to  imagine  any 
case  in  which  a  party  might  with  more  reason  apprehend  violence  and  in- 
jury, both  to  the  person  and  to  the  property,  than  that  in  which  the  pro- 
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gecutrix  was  placed,  and  it  is  still  more  difBcolt  to  say,  that  there  was  not 
such  violence  resorted  tOj  as  independently  of  the  question  of  putting  ib 
fear,  rendered  the  act  of  the  prisoners  (supposing  it  to  have  been  done 
animo/urandi,  of  which  there  could  be-  little  doubt)  an  act  of  robbery. 
In  Gascoigne's  case,  i  Leach^dO  ;  2  East,  P.  C.  709,  a#i/e,  p«  834,  the 
prisoner  not  only  threatened  tVcarry  the  prosecutriat  to  prison,  but  tictu- 
ally  did  carry  her  thither,  whence  she  was  in  due  course  discharged,  aod 
yet  the  nature  of  the  threat  did  not  prevent  the  offence  from  being  con- 
sidered a  robbery.  '  In  that  case,  indeed,  some  greater  degree  of  personal 
violence  was  used,  and  the  money  was  taken  from  the  prosecutrix's  pock* 
et  by  the  prisoner  himself,  but  it  is  clearly  immaterial  whether  the  offender 
takes- the  money  with  his  own  hand,  or  whether  the  party  injured  delivers 
it  to  him,  in  consequence  of  bis  menaces. 

Proof  of  the  putting  in  fear-^-must  be  before  the  taking.]  It  must 
appear  that  the  property  was  taken  while  the  party  was  under  the  influ- 
ence of  the  fear,  for  if  the  property  be  taken  first;  and  the  menaces  or 
threats,  inducing  the  fear,  be  used  afterwards,  it  is  not  robbery.  The  pri- 
soner desired  the  prosecutor  to  open  a  gate  for  him.  While  he  was  so 
doing,  the  prisoner  took  his  purse.  The  prosecutor  seeing  it  in  the  pris- 
oner's hands,  demanded  it,  when  the  prisoner  answered,  '^  Villain,  if  thou 
speakest.  of  this  purse,  I  will  pluck  thy  house  over  thy  ears,"  &c.,  and 
then  went  away,- and  because -he  did  not  take  it  with  violence,  or  put  the 
prosecutor  in  fear,  it  was  ruled  to  be  larceny  only,  and  no  robbery,  for  the 
words  of  menace  were  used  after  the  taking  of  the  purse.  Harman's  case, 
1  Hale,  P.  C.  5Sf4 ;  I  Leach,  I98,(n.) 
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:Satute  7  fVm.  4  and  1  Vict.  c.  87,  a.  6.]  Before  the  7  and  8  Geo. 
4,  c.  29,  s.  6y  the  offence  of  assaulting  with  intent  to  rob  was  provided 
against  by  the  4  Geo.  4,  Cv  54,  s.  5,  (repealing  the  7  Geo.  2,  c.  21.)  The 
4  Geo.  4,  enacted,  that  if  .any  person  should  maliciously  assaiilt  any  other 
person,  with  intent  to  rob.  such  other  person,  he  should  be  adjudged  guilty 
of  felony,  &c. .  The  enactment  in  the  7  and  8  Geo.  4,  was  substantially 
the  same,  being  ^'  shall  assault  any  other  person  with  intent  to  rob  him." 

Now  by  the  7  Wm.  4  and  1  Vict.  c.  87  the  7  and  8  Gea  4,  c.  29,  s.  6, 
18  repealed,  and  it  is  enacted,  s.  6,  ^<  that  whosoever  /diall  assault  any  per- 


Rabbery'-'-^issatM  wUh  intent  to  rob\  849 

son  with  intent  to  rob,  shall  be  guilty  of  felony,  and  being  convicted  tbere<< 
of,  shall  (save  and  except  in  the  cases  where  a  greater  punishment  is  pro* 
Tided  by  this  act,  see  ante,  p.  826)  be  liable  to  be  imprisoned  for  any  term 
not  exceeding  three  years." 

Upon  an  indictment  for  an  assault  with  intent  to  rob,  the  prosecutor 
must  prove,  1,  the  assault ;  and  2,  the  intent  of  the  prisoner  to  commit  a 
robbery. 

Pro<tfof  the  assauU.]  The  assault  will  be  proved  in  the  same  man- 
ner as  the  assault  in  robbery,  only  that  the  completion  of  the  offence,  in 
taking  the  prosecutor's  property  from  his  person  or  in  his  presence  will  be 
wanting.  A  question  has  been  raised  upon  the  repealed  statutes,  whether 
or  not  there  must  be  an  actual  assault  upon  the  same  person  whom  it  is 
the  oflfender's  intention  to  rob.  In  the  construction  of  the  7  Geo.  2,  c« 
21,  it  was  decided  that  the  assault  must  be  upon  the  person  intended  to 
be  robbed.  The  prosecutor  was  riding  in  a  post-chaise,  when  it  was  stop- 
ped by  the  prisoner,  who,  extending  his  arm  towards  the  post-boy,  pre- 
sented a  pistol,  swore  many  bitter  oaths  with  great  violence,  but  did  not 
make  any  demand  of  money.  He  immediately  stopped  the  chaise,  when 
the  prisoner  turned  towards  it,  but  perceiving  some  one  coming  up,  rode 
off  without  speaking.  Upon  an  indictment  for  assaulting  the  prosecutor 
with  intent  to  rob  him,  Aahurat^  J.,  told  the  jury  that  the  evidence  waa 
not  sufficient,  that  the  charge  was,  not  for  an  assault  with  intent  to  rob 
the  postillion,  but  with  an  intent  to  rob  the  prosecutor  in  the  chaise,  and 
that  no  such  intent  appeared.  Thomas's  case,  I  Leach,  330, 1  £ast,  P.  C* 
417. 

^Proofof  the  intent  to  rob.}     The  intent  to  rob  will  be  gath-  [  *850  ] 
ered   from  the  general  conduct  of  the  prisoner  at  the  time.     Menaces, 
threats,  violence,  and  in  short  whatever  conduct,  which,  if  it  had  been 
followed  by  a  taking  of  property,  would  have  constituted  robbery,  will  in 
this  case  be  evidence  of  an  intent  to  rob.     The  prisoners  rushed  out  of 
the  hedge  upon  the  prosecutor,  who  was  the  driver  of  a  return  chaise,  aa 
he  was  passing  along  the  road,  and  one  of  them,  presenting  a  pistol,  bade 
him  stop,  which  the  boy  did,  but  called  out  for  assistance  to  some  persons 
whom  he  had  met  just  before.     On  this  one  of  the  prisoners  threatened  to 
blow  his  brains  out  if  he  called  out  any  more,  which  the  prosecutor  never- 
theless continued  to  do,  and,  obtaining  assistance,  took  the  men,  who  had 
made  no  demand  of  money.     They  were  convicted  of  an  assault  with  in- 
tent to  rob,  and  transported.     Trusty's  case,  1  East,  P.  C.  418. 
.    It  appears  from  one  case  to  have  been  thought  that  in  order  to  substan-* 
tiate  the  fact  of  the  intent  to  rob,  a  demand  of  property  was  necessary  to 
be  proved.     Parfait's  case,   1  East,  P.  C.  416.     It  seems,  however,  that 
this   decision   was  founded  upon  an  erroneous  view  of  the   then  stat- 
ute, two  of  the  clauses,  that  respecting  assaults   to  rob,  and  that  re« 
specting  demanding  money .  by  threats  and  menaces,  being  read  as  one 
enactment.     1  East,  P.  C.  417.     Thomas's  case,  Id.  and  Trusty's  case. 
Id.  418,  also  tend  to  show  that  the  resolution  of  the  court  in  Parfait's 
case  is  erroneous,  see  also  Sharwin's  case,  1  East,  P.  C.  421.     The  words 
of  the  7  and  8  Geo.  4,  c  20,  s.  6,  seem  to  have  left  no  doubt  upon  the 
question,  the  words  <^  with  intent  to  rob"  following  immediately  after  the 
description  of  the  offence  by  assaulting,  and  not  being  deferred,  as  in  thQ 
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1  Geo.  2,  c.  21,  until  «fter  the  description  of  the  oflfence  of  denoandtng 
with  menaces ;  and  by  the  recent  statute  the  two  offences  are  kept  dis- 
tinct, being  contained  in  separate  clauses  of  the  act. 

Should  the  proof  fail  as  to  the  intent  to  rob,  the  prisoner  may  be  con- 
victed of  an  assault  under  theJ|  Wm.  4  and  1  Vict.  c.  85^  s.  11,  anft,  p. 
264,  and  see  Ellis's  case,  ante^.  827. 
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Statute  7  and  8  Geo.  4,  c.  29  -        -        -  850  I         chapel     -       -  .     -       -     .  -       -  851 
Proof  that  the  building  is  a  church  or         |  Proof  ofthe  stealing  of  goods         -       -  851 


'Siatuie  7  crfid  8  Geo.  4,  c.  29.]  The  st.  23  Hen.  8,  c.  1,  and  1  Ed. 
6,  c.  12,  which  related  to  the  offence  of  sacrilege,  or  breaking  and  stealing 
in  a  church,  were  repealed  by  the  7  and  8  Greo.  4,  c.  27. 

By  7  and  8  Geo.  4,  c.  29,  s.  10,  '^  if  any  person  shall  break  and 
[*851]  *enter  aay  church  or  chapel,  and  steal  therein  any  chattel,  or 
having  stolen  any  chattel  in  any  church  or  chapel,  shall  break  out  of  the 
same,  every  such  offender,  being  convicted  thereof,  [shall  suffer  death  as 
a  felon.]*' 

Now  by  the  5  and  6  Wm.  4,  c.  81,  so  much  of  the  above  section  as  in* 
flicted  the  punishment  of  death,  is  repealed,  and  every  person  convicted 
of  any  of  the  offences  therein  specified,  or  of  aiding,  or  abetting,  counsel- 
ling or  procuring  the  commission  thereof,  shall  be  liable  to  be  transported 
beyond  the  seas  for  life,  or  for  any  term  not  less  than  seven  years,  or  to 
be  imprisoned,  with  or  without  hard  labor,  in  the  common  gaol  or  bouse 
of  correction,  for  any  term  not  exceeding  four  years. 

Upon  a  prosecution  under  the  7  and  8  Geo.  4,  c.  29,  &.  10,  the  prosecu- 
tor must  prove,  1,  the  breaking  and  entering ; .  2,  that  the  building  broken 
was  a  church  or  chapel  within  the  statute ;  and  3,  the  stealing  of  goods 
in  the  church  or  chapel. 

Such  a  breaking  and  entering,  as  would  constitute  a  burglary,  (see 
ante,  p.  302,  308,)  will  be  a  breaking  and  entering  within  this  statute ;  but 
it  need  not  be  in  the  night-time.  It  should  be  observed,  that  a  breaking 
and  entering,  merely  with  intent  to  steal,  is  not  made  an  offence  by  the 
statute. 

Should  the  proof  fail. as  to  breaking  and  entering,  the  prisoner  may 
be  convicted  of  simple  larceny.     See  Nixon's  case,  poet. 

Proof  that  the  building  is  a  church  or  chapet.]  It  must  appear  that 
the  building,  in  which  the  offence  was  committed,  was  a  church  or  chapel. 
Where  the  goods  stolen  had  been  deposited  in  the  church-tower,  which 
had  a  separate  roof,  but  no  outer  door,  the  only  way  of  going  to  it  being 
through  the  body  of  the  church,  from  which  the  tower  was  not  separated 
by  a  door  or  partition  of  any  kind ;  Park,  J.  was  of  opinion  tbsjt  tUs 
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tower  was  to  be  taken  as  part  of  thechurch.  Wheeler's  case,  3  C.  and 
P-585(<i). 

This  statute  does  not  inclade  the  chapels  of  diisenters,  Richardson's 
case,  6  C.  and  P.  335  (6) ;  and  the  practice  is  to  indict,  in  such  instances, 
for  the  larceny.  Hutchinson's  case,  Roiss.  and  Ry.  412  (c).  So  Pattesotiy 
J.y  held,  that  a  Wesleyan  chapel  is  not  within  the  statute ;  but  one  of  the 
prisoners  was  convicted  of  a  simple  larceny.  Nixon's  case  7  €•  and  P. 
442(d). 

Where  such  chapels  are  intended  to  be  comprised,'  they  are  specifically 
described,  as  in  the  7  Wm.  4  and  1  Vict.  c.  89,  s.  3 ;  see  ante^  p.  247. 

Pro(^  of  the  stealing  of  goods.]  The  words  in  the  7  &  8  Geo.  4,  c. 
S9,  s.  10,  '^any  chattels,"  must  be  held,  like  the  words,  ''any  goods,"  in 
the  repealed  statute  1  Ed.  6,  c.  12,  to  extend  to  articles  deposited  in 
a  church,  though  not  used  for  divine  service.  While  a  church  was  under- 
going repair,  the  prisoner  stole  from  it  a  pot,  used  to  hold  charcoal,  for 
airing  the  vaults,  and  a  snatch-block,  used  to  raise  weights,  if  the  bells 
wanted  repair.  Upon  a  conviction  for  this  offence,  as  sacrilege,  under 
the  statute  of  Ed.  6,  *the  judges  were  of  opinion  that  these  goods  [  '*^852  ] 
were  within  the  protection  of  the  act,  which  was  intended  to  prevent  the 
violation  .of  the  sanctity  of  the  place.  Rouke's  case,  Russ.  and  Ry. 
386  (e).  Upon  the  ground  of  the  decision  in  the  above  case,  and  the  very 
general  nature  of  the  words  used  in  the  new  statute,  it  would  probably 
be  held,  that  the  stealing  of  any  chattels  in  the  church,  though  deposited 
there  by  a  private  individual,  would  be  larceny.  See  2  Deac.  Dig.  C.  L. 
1156. 

The  allegation  of  property  in  the  parishioners,  rector,  or  church-war- 
dens, will  be  sufficiently  proved  by  evidence,  that  the.  church  is  a  parish 
church. 
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BREAKING    AND   ENTERING    A   SHOP,    AND    STEALING    THEREIN. 


By  the  7  <&  8G.  4,  c.  29,  s.  15,  '^  if  any  person  shall  break  and  enter 
any  shop,  warehouse,  or  counting-house,  and  steal  therein  any  chattel, 
inoney,  or  valuable  security  ;  every  such  offender,  being  convicted  thereof, 
shall  b6  liable  to  an^  of  the  punishments  which  the  court  may  award,  as 
herein-before  last  mentioned."  By  the  section  referred  to,  (s.  14,)  the 
punishment  was  transportation  for  life,  &c. 

Now  by  the  7  W-  4  and  1  Vict.  c.  90,  s.  2,  so  much  of  the  above  sec- 
tion as  relates  to  the-punishment  of  persons  convicted  of  the  offences 
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therein  mentioned,  is  repealed,  and  persons  convicted  of  sud)  oflfenoes 
are  liable  to  be  transported  beyond  the  seas  for  any  term  not  exceeding^ 
fifteen  years,  nor  less  than  seven  years,  or  to  be  imprisoned  for  any  term 
not  exceeding  three  years. 

For  s.  3,  authorizing  the  Court,  in  cases  of  imprisonment,  to  award 
hard  labor  and  solitary  confinement,  see  ante,  p.  384. 

As  to  the  punishment  of  accessaries,  see  ante,  pp.  206,  391. 

The  prosecutor  must  prove  a  breaking  and  entering,  in  the  same  man- 
ner as  upon  an  indictment  for  breaking  and  entering  a  dwelling-house^ 
ante,  p.  384 ;  and  he  must  then  prove  a  larceny  in  the  shop,  and  that  the 
goods  were  the  property  of  the  person  mentioned  in  the  indictmeat. 
Probably  the  decisions,  with  regard  to  the  goods  being  under  the  protec- 
tion of  the  dwelling-house,  (in  prosecutions  for  breaking  and  entering  a 
dwelling-house,  and  stealing  therefrom,  ante,  p.  385,)  would  be  held  ap- 
plicable to  prosecutions  for  this  offence. 

An  indictment  under  the  7  &  8  G.  4,  c.  29,  s.  15,  for  stealing  in  a 
shop,  &c.,  must  allege  that  the  prisoner  stole  the  goods  therein;  aa 
averment  that  the  goods  were  in  the  shop  and  that  the  prisoner  Btole 
them,  is  not  enough.  Per  Patteson,  J.,  Roger  Smith's  case^  2  Moo.  and 
R.  115. 
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AND    OTHER   OFFENCES   CONNECTED   WITH   THE    CUSTOMS, 


Proof  of  aaaembling  armed  to  aamet  smug- 
gling   853 

Proof  of  being  asflembled  together  -        -  854 

Proof  of  being  armed  with  ofiensiye  wea- 
pons   -        -        -        -  -        -  654 

Proof  of  shooUng  at  a  vessel  belonging 
to  the  navy,  &c.         .        &        .        .  854 


Proof  of  beini^  in  company  with  others 

having  prohibited  goods  ...  865 
Service  of  indictment  in  certain  cases, 

and  entering  plea  for  prisoners  -  *•  855 
Certain  rules  of  evidence  ...  866 
Limitation  of  prosecutions  ...  866 
Venue 856 


•  The  statutes  against  the  offence  of  smuggling  were  consolidated  by  the 
6  G.  4,  c.  108,  but  other  statutes  having  been  subsequently  passed^  the 
whole  were  consolidated  in  the  3  &  4  W.  4,  c.  53,  which  contains  varioin 
regulations  with  regard  to  prosecutions  by  the  customs  in  general. 

Proof  of  OBsembling  armed  to  assist  in  smuggling,]  By  the  3  &  4 
Wm,  4,  c.  53,  s.  58,  "  if  any  persons  to  the  number  of  three  or  more, 
armed  with  fire-arms  or  other  offensive  weapons,  shall  within  the  United 
Kingdom,  or  within  the  limits  of  any  port,  harbor,  or  creek  thereof,  be 
assembled  in  order  to  be  aiding  and  assisting  in  the  legal  landing,  running, 
or  carrying  away  of  any  prohibited  goods,  or  any  goods  liable  to  any  du- 
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ties  which  have  not  been  paid  or  secured^  or  in  rescuing  or  taking  away 
any  such  goods  as  aforesaid,  after  seizure,  from  the  officer  of  the  customs 
or  other  officer  authorized  to  seize  the  same,  or  from  any  person  or  persons 
employed  by  them,  or  assisting  them,  or  from  the  place  where  the  same 
shall  have  been  lodged  by  them,  or  in  rescuing  any  person  who  shall  have 
been  apprehended  for  any  of  the  offences  made  felony  by  this  or  any  act 
relating  to  the  customs,  or  in  the  preventing  the  apprehension  of  any  per- 
son who  shall  have  been  guilty  of  such  offence,  or  in  case  any  persons  to 
the  number  of  three  or  more,  so  armed  as  aforesaid,  shall,  within  the  Uni- 
ted Kingdom,  or  within  the  limits  of  any  port,  hacbor,  or  creek  thereof, 
be  so  aiding  or  assisting,  every  person  so  offending,  and  every  person  aid- 
ing, abetting,  or  assisting  therein,  *shall,  being  thereof  convicted,  [  *854  ] 
be  adjudged  guilty  of  felony,"  [and  suffer  death  as  a  felon.] 

By  the  7  W.  4  and  1  Vict.  c.  91,  the  punishment  of  death  for  the  offen- 
ces mentioned  in  the  above,  and  also  in  the  59lh  section,  (see  post,  p. 
855,)  is  abolished,  and  transportation  for  life,  or  for  not  less  than  fifteen 
years,  or  imprisonment  for  not  exceeding  three  years  substituted. 

For  8.  2  of  the  recent  act,  see  ante,  p.  821. 

On  the  part  of  the  prosecution,  the  evidence  will  be — 1,  that  the  de- 
fendants to  the  number  of  three  or  more,  were  assembled  together ;  2, 
for  the  purpose  of  aiding  and  assisting ;  3,  that  they  or  some  of  them  (see 
Smith's  case,  Russ.  and  Ry.  386,  ante,  p.  506,)  were  armed ;  4,  with 
offensive  weapons. 

Proof  of  being  assembled  together.]  It  must  be  proved  that  the  pris- 
oners, to  the  number  of  three  or  more,  were  assembled  together,  and  as 
it  seems,  deliberately,  for  the  purpose  of  aiding  and  assisting  in  the  com- 
mission of  the  illegal  act.  Where  a  number  of  drunken  men  came  from 
an  ale-house,  and  hastily  set  themselves  to  carry  away  some  Geneva, 
which  had  been  seized,  it  was  considered  very  doubtful  whether  the  case 
came  within  the  statute  19  Geo.  2,  c.  34,  the  words  of  which  manifestly 
allude  to  the  circumstance  of  great  multitudes  of  people  coming  down 
upon  the  beach  of  the  sea,  for  the  purpose  of  escorting  uncustomed 
goods.     Hutchinson's  case,  1  Leach,  343. 

Reasonable  proof  must  be  given  from  which  the  jury  may  infer  that 
thegoods  were  uncustomed.     See  Shelly's  case,  1  Leach,  340,  (n.) 

Proof  of  being  armed  with  offensive  weapons.]  Although  it  may  be 
difficult  to  define  what  is  to  be  called  an  offensive  weapon  ;  yet,  it  would 
be  going  too  far  to  say,  that  nothing  but  guns,  pistols,  daggers,  and  in- 
struments of  war  are  to  be  so  considered  ;  bludgeons,  properly  so  called,  ^ 
and  clubs,  and  any  thing  not  in  common  use  for  any  other  purpose  than  a 
weapon,  being  clearly  offensive  weapons  within  the  meaning  of  the  act. 
Cosan's  case,  I  Leach,  342,  343,  (n.)  Large  sticks,  in  one  case,  were 
held  not  to  be  offensive  weapons  ;  the  preamble  of  the  statute,  showing 
that  they  must  be  what  the  law  calls  dangerous.  Ince's  case,  1  Leach, 
342,  (n.)  But  on  an  indictment  with  intent  to  rob,  a  common  walking 
stick,  has  been  held  to  be  an  offensive  weapon.  Johnson's  case,  Russ. 
and  Ry.  492  (a),  ante,  p.  506.  See  also  Sharwin's  case,  1  East,  P.  C. 
321.     A  whip  was  held  not  to  be  ''an  offensive  weapon"  within  the  9 

(a)  1  Eng.  C.  C.  492. 
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Geo.  2,  c.  35,  Fletcher's  case,  1  Leach,  23  ;  and,  under  the  6  Geo.  4, 
c.  138,  bcUSy  which  are  poles  used  by  smu^lers  to  carry  tubs,  were  held 
not  to  be  offensive  weapons.  Noake's  case,  5  C.  and  P.  326  (a).  If  in 
a  sudden,  affray,  a  man  snatch  up  a  hatchet,  this  does  not  come  within  tlye 
Bta.tutp.     Rose's  case,  1  Leach,  3.42,  (n.) 

Proof  of  shoi^ing  at  a  boat  belonging  to  the  navy,  fyc]  By  g.  59, 
of  the  3  and  4  Wrn.  4,  ^'  if  any  person  shall  maliciously  shoot  at  any 
[  *855  ]  ^vessel  or  boat  belonging  to  his  Majesty's  navy,  or  in  the  service 
of  the  revenue,  within  one  hundred  leagues  of  any  part  of  the  coast  of 
the  United  Kingdom,  or  shall  maliciously  shoot  at,  nriaim,  or  dangerously 
wound  any  officer  of  the  army,  navy,  or  marines,  being  duly  employed 
for  the  prevention  of  smuggling,  and  on  full  pay,  or  any  officer  of  cus- 
toms or  excise,  or  any  person  acting  in  his  aid  or  assistance,  or  duly  em- 
ployed for  the  prevention  of.  smuggling,  in  the  due  execution  of  his  office 
or  duty,  (see  s.  117  and  118,  poet,  p.  856,)  every  person  so  offending, 
and  every  person  aiding,  abetting,  or  assisting  therein,  shall,  being  law- 
fully convicted,  be  adjudged  guilty  of  felony,  [and  suffer  death  as  a  fel- 
on."]    See.  now  as  to  the  punishment,  ante^  p.  854.  • 

Upon  an  indictment  under  the  first  part  of  this  section,  the  prosecutor 
must  prove — 1,  the  shooting;  2,  the  malice;  3,  that  the  vessel  shot  at 
was  belonging  to  the  navy,  or  in  the  service  of  the  revenue ;  4,  that  the 
vessel  was  within  100  leagues  of  the  coast. 

Upon  the  statute  52  Geo.  3,  c.  143,  it  was  held  that  if  a  custom-house 
vessel  chased  a  smuggler,  and  fired  into  her  without  hoisting  such  a  pen- 
dant and  ensign,  as  the  statute  56  Geo.  3,  st.  2,  c.  104,  s.  8,  required,  the 
returning  the  fire  by  the  smuggler  was  not  malicious  within  the  act.  Rey- 
nold's, case,  Russ.  and  Ry.  465  (b). 

Proof  of  being  in  company  toith  others  having  prbhibited  goode.] 
By  the  3  ajid  4  Wm.  4,  c.  53,  s.  60,  '^  if  any  person  being  in  company 
with  more  than  four  other  perspns  be  found  with  any  goods  liable  to 
forfeiture,  under  this  or  any  other  act  relating  to  the  revenue  of  customs' 
or  excise,  or  in  company  with  one  other  person,  within  five  miles  of  the 
sea  coast,  or  of  any  navigable  river  leading  therefrom,  with  such  goods, 
and  carrying  offensive -arms  or  weapons,  or  disguised  in  any  way,  every 
such  person  shall  be  judged  guilty  of  felony,  and  shall,  on  conviction  of 
such  offence,  be  transported  as  a  felon  for  the  space  of  seven  years.'^ 

For  s.  61,  relative  to  assaults  on  officers  employed  to  prevent  smuggling, 
see  ante,  p.  266. 

Service  of  indictmerU  in  certain  caeeSy  and  entering  plea  for  prte^ 
oner.]  By  the  3  and  4  Wm.  4,  c.  53,  s.  108,  ^^  the  judges  of  the  King's 
Bench  are  empowered  to  issue  warrants  for  apprehending  offenders  prose- 
cuted by  indictment  or  information,  and  such  offenders  neglecting  to  give 
bail,  may  be  committed  to  gaol,  and  where  any  person,  either  by  virtue  of 
such  warrant  of  commitment,  or  by  virtue  of  any  writ  of  capiae  ad  res- 
pondendum issued  out  of  the  said  court,  is  now  detained  or  shall  hereafter 
be  committed  to  and  detained  in  any  gaol   for  want  of  bail,  it  shall  be 

lawful  for  the  prosecutor  of  such  indictment  or  information  to  cause  a 

-  1  _  -  1 1  —  — ~ 

(a)  £ng.  Com.  L.  Rep.  xxiy.  342.    (h)  1  Eng.  C.  C.  465. 
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copy  thereof  to  be  delivered  to  such  person,  or  to  the  gaoler,  keeper,  or 
turnkey  of  the  gaol  wherein  such  person  is  or  shall  be  so  detained,  with  a 
notice  thereon  indorsed  that  unless  such  person  shall,  within  eight  days 
from  the  time  of  such  delivery  of  a  copy  of  the  indictment  or  information 
as  aforesaid,  cause  an  appearance  and  illso  a'  plea  or  demurrer  to  be  enter- 
ed in  the  9aid  court  to  such  indictment  or  information,  an  appearance  and 
^he  plea  of  not  Iguilty  will  be  entered  thereto  in  the  name  of  [  *856  ] 
such  person ;  and  in  case  he  or  she  shall  thereupon,  for  the  space  of  eight 
days  after  the  delivery  of  a  copy  of  such  indictment  or  inforoiation  as 
aforesaid,  neglect  to  cause  an  appearance  and  also  a  plea  or  demurrer  to 
be  entered  in  the  said  court  to  such  indictment  or  information,  it  shall  be 
lawful  for  the  prosecutor  of  such  indictment  or  information,  upon  affidavit 
being  made  and  filed  in  the  court  of  the  delivery  of  a  copy  of  such  indict- 
ment, or  information,  with  such  notice  indorsed  thereon  as  aforesaid,  to 
such  person,  or  to  such  gaoler,  keeper^  turnkey,  as  the  case  may  be,  ^ 
which  affidavit  may  be  made  before  any  judge  or  commissioner  of  the 
said  court  authorized  to  take  affidavits  in  the  said  court,  to  cause  an  ap- 
pearance and  the  plea  of  not  guilty  to  be  entered  in  the  said  court  to  such 
indictment  or  information,  for  such  person  ;  and  such  proceedings  shall 
be  had  thereupon  as  if  the  defendant  in  such  indictment  or  information 
appeared  and  pleaded  not  guilty,  according  to  the  usual  course  of  the  said 
court;  and  that  if  upon  trial  of  such  indictment  or  information  any 
defendant  so  comniitted  and  .detained  as  aforesaid  shall  be  acquitted  of 
all  the  offences  therein  charged  upon  him  or  her,  it  shall  be  lawful  for 
the  judge  before  whom  such  trial  shall  be  had,  although  he  may  not  be 
one  of  the  judges  of  the  said  court  of  King's  Bench,  to  order  that  such 
defendant  shall  be  forthwith  discharged  out  of  custody  as  to  his  or  her  com- 
mitment as  aforesaid,  and  such  defendant  shall  be  thereupon  discharged 
accordingly.''  ^ 

Certain  rtilea  of  evidence.]  The  3  and  4  Wm.  4,  c.  53,  creates  va- 
rious presumptions  for  the  purpose  of  facilitating  the  evidence  in  proceed- 
ings instituted  under  it. 

By  s.  116,  '^rn  case  of  any  information  or  proceedings  had  under  this 
or  any  other  act  relating  to  the  customs,  the  averment  that  the  commis- 
sioners of  his  Majesty's  customs  or  excise  have  directed  or  elected  such 
in  formation  or  proceedings  to  be  instituted,  or  that  any  vessel  is  foreign^ 
or  belonging  wholly  or  in  part  to  his  Majesty's  subjects,  or  that  any  person 
detained  or  found  on  board  any  vessel  or  boat  liable  to  seizure  is  or  is  net 
a  subject  of  his  Majesty,  or  that  any  person  detained  is  or  ia  not  a  sea- 
faring man,  or  fit  and  able  to  serve  his  Majesty  in  his  naval  service,  or  thai 
any  person  is  an  officer  of  the  customs,  and  where  the  offence  is  commit- 
ted ifi  any  port  in  the  United  Kingdom,  the  naming  of  such  port  in  any 
information  or  proceedings,  shall  be  sufficient,  without  proof  as  to  such 
fact  or  facts,  unless  the  defendant  in  such  case  shall  prove  to  the  con- 
trary." 

By  s.  1 17,  "  all  persons  employed  for  the  prevention  of  smuggling  un- 
der the  direction  of  the  commtssioners  of  his  Majesty^s  customs,  or  of  any 
officer  or  officers  in  the  service  of  the  customs,  shall  be  deemed  and  taken 
to  be  duly  employed  for  the  prevention  of  smuggling;  and  the  averment, 
in  any  informatioa  or  suit,  that  such  party  was.  so  duly  employed,  shall  be 
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sufficient  proof  thereof,  unless  the  defendant  in  such  information  or  suit 
shall  prove  to  the  contrary.'* 

And  by  s.  118,  "if  upon  any  trial  a  question  shall  arise  whether  any 
[  *857  J  *person  is  an  officer  of  the  army,  navy,  or  marines,  being  duly 
employed  for  the  prevention  of  smuggling,  and  on  full  pay,  or  an  officer 
of  customs  or  excise,  evidence  of  his  having  acted  as  such  shall  be  deemed 
sufficient,  and  such  person  shall  not  be  required  to  produce  his  commis^ 
sion  or  deputation,  unless  sufficient  proof  shall  be  given  to  the  contrary  ; 
and  every  such  officer,  and  any  person  acting  in  his  aid  or  assistance, 
shall  be  deemed  a  competent  witness  upon  the  trial  of  any  suit  or  infor- 
mation on  account  of  any  seizure  or  penalty  as  aforesaid,  notwithstanding 
such  officer  or  other  person  may  be  entitled  to  the  whole  or  any  part  of 
such  seizure  or  penalty,  or  to  any  reward  upon  the  conviction  of  the  parly 
charged  in  such  suit  or  information.'-' 

Limitation  of  prosecutions.]  By  the  3  &  4  Wm.  4,  c.  ^3,  s.  120, 
^'  all  suits,  indictments,  or  informations  exhibited  for  any  offence  against 
this  or  any  other  act  relating  to  the  customs  in  any  of  his  majesty's  courts 
of  record  at  Westminster,  or  in  Dublin,  or  in  Edinburgh,  or  in  the  royal 
courts  of  Guernsey,  Jersey,  Alderney,  Sark,  or  Man,  shall  and  may  be 
had,  brought,  sued,  or  exhibited  within  three  years  next  after  the  date  of 
the  offence  committed,  and  shall  and  may  be  exhibited  before  any  one  or 
more  justices  of  the  peace  within  six  months  next  after  the  date  of  the 
offence  committed." 

All  indictments  under  this  act  (except  cases  before  justices,)  are  to  be 
preferred  by  order  of  ihe  comftiissioners. 

Venue,]  By  the  3  and  4  Wm.  4,  c.  53,  s.  77,  "  in  case  any  offence 
shall  be  committed  upon  the  high  seas  against  this  or  any  other  act  relat- 
ing to  the  customs,  or  any  penalty  or  forfeiture  shall  be  incurred  upon  the 
high  seas  for  any  breach  of  such  act,  such  offence  shall  for  the  purpose 
of  prosecution,  be  deemed  and  taken  to  have  been  committed,  and  such 
•  penalties  and  forfeitures  to  have  been  incurred,  at  the  place  on  land  in 
the  United  Kingdom  or  the  Isle  of  Man  into  which  the  person  commit- 
ting such  offence  or  incurring  such  penalty  or  forfeiture,  shall  be  taken, 
brought,  or  carried,  or  in  which  such  person  shall  be  found  ;  and  in  case 
such  place  on  land  is  situated  within  any  city,  borough,  liberty,  division, 
franchise,  or  town  corporate,  as  well  any  justice  of  the  peace  for  such 
city,  borough,  liberty,  division,  franchise,  or  town  corporate  as  any  justice 
of  the  peace  of  the  county  within  such  city,  borough,  liberty,  division, 
franchise,  or  town  corporate,  is  situated,  shall  have  jurisdiction  to  hear^ 
and  determine  all  cases  of  offences  against  such  act  so  committed  upon 
the  high  seas,  any  charter  or  act  of  parliament  to  the  contrary  notwith- 
standing :  provided  always,  that  where  any  offence  shall  be  committed  in 
any  place  upon  the  water  not  being  within  any  county  of  the  United 
Kingdom,  or  where  any  doubt  exists  as  to  the  same  being  within  any 
county,  suclf  offence  shall,  fof  the  purf)ose8  of  this  act,  be  deemed  and 
taken  to  be  an  offence  committed  upon  the  high  seas."  ^    - 

By  s.  122,  "  any  indictment  or  information  for  any  offence  against  this 
[  ♦SSS  ]  ♦act,  or  any  act  relating  to  the  customs,  shall  be  inquired  of,  ex- 
amined, tried  and  determiaed  in  any  county  of  fingland,  where  the  q(«i 
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fence  is  coaunitted  io  Englaod,  and  in  any  county  in  Scotland,  where  the 
ofTence  is  committed  in  Scotland,  and  in  any  county  in  Ireland,  where  the 
oiTence  is  committed  in  Irebnd,  in  such  manner  and  form  as  if  the  offence 
had  been  committed  in  the  said  county  where  the  said  indictment  or  in- 
formation shall  be  tried." 


SODOMY. 

By  the  s.  9  Geo.  4,  c.  30,  s.  15,  "  every  person  convicted  of  the  abom- 
inable crime  of  buggery,  committed  either  with  mankind,  or  with  any  ani- 
mal, shall  suffer  death  as  a  felon  (1)." 

This  sedlence-may  be  recorded,  ati/e,  p.  224. 

The  clause  (sec.  18,)  respecting  the  difficulty  of  proof  with  regard  to 
the  completion  of  the  offence  of  rape,  already  stated,  ante^  p.  799,  is  ap- 
plicable also  to  this  crkne,  and  the  cases  there  cited,  on  the  interpretation 
of  that  clause,  are  auCnorities  here. 

It  is  not  necessary  to  prove  that  the  offence  was  committed  against  the 
wili  of  the  party  upon  whom  the  assault  is  made,  and  if  that  party  be 
consenting,  both  are  guilty  of  the  offence. 

If  it  be  committed  on  a  boy  under  fourteen  years  of  age,  it  is  felony 
in  the  agent  only.     1  Hale,  670 ;  3  Inst.  59. 

In  one  case  a  majority  of  the  judges  were  of  opinion,  that  the  commis- 
sion of  the  crime  with  a  woman  was  indictable.  Wiseman's  case,  For- 
tescue,9I.  And  see  Jelly  man's  case,  8  C.  and  P.  604  (a),  where  Pat" 
teson,  J.,  held,  that  a  married  woman  who  consents  to  her  husband  com- 
mitting an  unnatural  offence  with  her,.is  an  accomplice  in  the  felony,  and, 
as  such  that  her  evidence  requires  confirmation,  though  consent  or  non- 
oonsent  is  not  material  to  the  offence. 

The  act  in  a  child's  mouth  does  not  constitute  the  offence.  Jacob's 
case,  Russ.  and  Ry.  331  (6). 

Proof  that  the  prisoner  was  addicted  to  such  practices  is  not  admissible, 
ante,  p.  73. 

If  the  proof  be  insufficient  to  make  out  the  offence  of  sodomy,  the 
party  may  be  indicted  for  an  assault  with  intent  to  commit  that  crime,  and 
may  be  sentenced  under  the  9  Geo.  4,  c.  31,  s.  25,  to  two  years'  impris- 
onment.    See  aniCy  p.  265. 


♦SPRING  GUNS.  [  »859  ] 

The  setting  of  spring  guns  and  man  traps  is  made  a  misdemeanor  by 
the  Stat.  7  &  8  Geo.  4,  c.  18,  by  the  lat  section  of  which  it  is  enacted 

(1)  Davis  «^.  The  State,  3  Har.  AJokiM.  154. 
(a)  £ng.  Com.  L.  Rep.  zzziy.  547.    {b}  I  £ng.  C.  C.  331. 
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and  declared,  '^  that  if  any  person  shall  set  or  place,  or  cause  to  be  set  or 
placed,  any  spring  gun,  man  trap,  or  other  engine  calculated  to  destroy 
human  life,  or  inflict  grievous  bodily  harm,  with  the  intent  that  the  same, 
or  whereby  the  same  may  destroy  or  inflict  grievous,  bodily  harm  upoa  a 
trespasser,  or  other  person  coming  in  contact  therewith,  the  persod  so  set- 
ting or  placing,  or  causing  to  be  so  set  or  placed,  siich  gun,  trap,  or  en* 
gine  as  aforesaid,  shall  be  guilty  of  a  misdemeanor." 

By  s.  3,  it  is  enacted  and  declared,  "  that  if  any  person  shall  knowingly 
and  wilfully  permit  any  such  spring  gun,  man  trap,  or  other  engine  as 
aforesaid,  which  may  have  been  set,  fixed,  or  left  in  any  place  then  being 
in  or  afterwards  coming  into  his  or  her  possession  or  occupation,  by  some 
other  person  or  persons,  to  continue  so  set  or  fixed,  the  person  so  permit- 
ting the  same  to  continue  shall  be  deemed  to  have  set  and  fixed  such  gun, 
trap,  or  engine,  with  such  intent  as  aforesaid." 

But  by  s.  4,:  it  is  provided  and  enacted,  ^'  that  nothing  in  this  act  shall 
be  deemed  or  conistrued  to  make  it  a  misdea)eanor  within  the  meaning  of 
this  act,  to  set  or  cause  to  be  set,  or  to  be  continued  set,  from  sunset  to 
sunrise,  any  spring  gun,  man  trap,  or  other  engine  which  shall  be  set,  or 
caused  or  continued  to  be  sei  in  a  dwelling-house  for  the  protection  there- 
of." ^ 

And  by  s.  2,  it  also  provided-  and  en&cted,  V  thait  nothing  herein  con- 
tained shall  extend  to  make  it  illegal  to  set  any  gin  or  trap,  9ttch  as  may 
have  been  or  may  be  usually  set  with  the  intent  of  destroying  vermin." 

Upon  a  prosecution  in  this  statute,  the  prosec^utor  must  prove,  1st,  the 
setting  or  causing  to  be  set  the  engine  in  question ;  and  2,  the  intent  to 
destroy  or  inflict  grievous  bodily  harm.  It  is  not,  however,  necessary  to 
show  an  actual  intent,  the  words  of  the  statute  being,  '^or  whereby  the 
same  may  destroy  or  inflict,"  &c.,  therefore  if  the  party  set  the  engine  in 
such  a  place  as  that  in  reasonable  probability  it  may  inflict  the  injury,  the 
ofience  seems  complete.       .  . 

If  the  indictment  is  for  continuing  the  engine,  evidence  must  be  given 
that  the  defendant  knew  of  its  being  set,  and  knowingly  continued  in  it. 
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Statute  7  Wm.  4  and  1  Vict.  c.  67,  b.  7  860 
Proof  of  the  demand  -  -  -  .  8Q0 
Proofof  the  threat  to  force     •  -861 


Proof  of  the  inteBt 

Proof  of  the  thing  demanded 


-  861 

-  861 


Statute  7  Wm,  4  and  1    Vict,  c  87,  s.  7.]     By  the  7  Wm.  4  and   1 
Vict  c.  87,  (by  which  the  7  &  8  Geo.  4,  c,  29,  s.  6,  is  repealed,)  it  i»  en- 
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acted,  s.  7,  ^'  that  whosoever  shall  with  menaces  or  by  force,  demand  any 
property  (which  word  by  s.  12,  is  to  denote  every  thing  included  under 
the  words  "chattel,  money  or  valuable  security"  in  the  7  &  8  Geo.  4,  c. 
29,)  of  any  person  with  intent  to  steal  the  same  shall  be  guilty  of  felony, 
and  being  convicted  thereof  shall  be  liable  to  be  imprisoned  for  any  term 
not  exceeding  three  ye&rs." 

For  the  punishment  of  accessaries  under  this  act,  see  ante,  p.  207,  and 
for  the  clause  empowering  the  court  to  award  hard  labor  and  solitary  con- 
finement, see  ante,  p.  827. 

Upon  an  indictment  under  this  statute,  the  prosecutor  must  prove-^l, 
the  demand ;  2,  the  menaces  or  force  ;  3^  the  intent  to  steal. 

Proof  qf  the  demand.]  There  must  be  evidence  that  the  prisoner  de- 
manded some  chattel,  money,  or  valuable  security ;  but  it  does  not  appear 
to  be  necessary  that  the  demand  should  be  made  in  words,  if  the  conduct 
of  the  prisoner  amount  to  a  demand  in  fact.  Where  the  prisoners  seized 
the  prosecutor,  and  one  of  them  said,  "  Not  a  word,  or  I  will  blow  your 
brains  out,''  and  the  other  repeated  the  words,  and  appeared  to  be  search- 
ing for  some  offensive  weapon  in  his  pocket,  when,  upon  the  prosecutor 
seizing  him,  the  other  prisoner  ran  away  without  anything  more  being  said ; 
on  an  objection  that  this  was  no  demand,  within  the  repealed  statute  7 
Geo.  2,  c.  21,  which  enacts,  that  if  any  person  shall,' by  menaces  or  by 
any  forcible  manner,  demand  any  money,  &c.  with  intent,  die.)  the  court 
said,  that  an  actual  demand  was  not  necessary,  and  that  this .  was  a  fact 
for  the  jury,  under  all  the  circumstances  qf  the  case.  The  case  was  af- 
terwards disposed  of  on  the  form  of  the  indictment.  Jackson's  case,  1 
Leach,  267 ;  1  East,  P.  C.  419 ;  see  5  T.  R.  169. 

*In  another  case  upon  the  same  statute,  but  upon  an  indictment  [  *861  ] 
for  ah  assault  with  intent  to  rob,  WilUs,  C.  J.,  made  the  following  observa- 
tions on  the  subject  of  a  demand.  .  Th&  circumstances  were  that  the  pris- 
oner did  not  make  any  demand,  or  oflfer'  to  demand  the  prosecutor's 
money  ;  but  only  held  a  pistol  in  his  hand  towardjs  the  prosecutor,  who 
was  a  coachman,,  on  his  box ;  and  per  WiHes,  C.  J.,  a  m^n  who  is  dumb 
may  make  a  demand  of  money,  as  if  he  stop  a  person  on  the  highway, 
and  put  his  hat  or  hand  into  the  carriage,  or  the  like ;  but  in  this  case  the 
prisoner  only  held  a  pistol  to  the  coachman,  and  said  to  him  nothingbut 
''  stop."  That  was  no  such  demand  of  money  as  the  act  requires.  Par- 
fait's  case,  1  East,  P.  C.  416.  Upon  this  Mr.  East  justly  remarks,  that 
the  fact  of  stopping  another  on  the  highway,  by  presenting  a  pistol  at  his 
breast,  is,  if  unexplained  by  other  circumstances,  sufficient  evidence  of  a 
demand  to  go  to  a  jury.  The  unfortunate  sufferer  understands  the  lan- 
guage but  too  well ;  and  why  must  courts  of  justice  be  supposed  ignorant 
of  that  which  common  experience  teaches  to  all  men  ?  1  East,  P.  C.  4L7 ; 
1  Russell,  619. 

Where  an  indictment  stated  that  the  prisoner  ^'  feloniously,  by  menaces 
did  demand  the  monies  of  the  said  J.  K."  it  was  held  insufficient,  because 
it  did  not  state  from  whom  he  had  demanded'  them.  Dunkley's  case,  1 
Moo.  C.  C.  90  (a). 

Proof  qf  the  threat  or  force.]    The  prosecutor  must  show  that  the 

(a)  2  Eng.  C  C  90. 
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demand  was  made  with  menaces,  or  by  force.  With  regard  to  the  oie- 
naces^  they  must  be  of  the  same  nature,  as,  if  the  money  had  been  de* 
livered  in  consequence  of  them,  would  have  constituted  the  offence  of 
robbery.  Vide  supra.  In  the  same  manner  the  force  used  must  be  such 
as  would  have  been  sufficient  to  render  the  taking  a  robbery. 

Proof  of  the  intent,]  The  intent,  as  in  similar  cases,  will  be  proved 
from  the  circumstances  under  which  the  demand  was  made.  The  deci- 
sions upon  the  animus  furandi  in  robbery,  (vide  ante,  p*  8S9)  may  be 
referred  to  as  governing  the  evidence  in  this  case  also. 

Proof  with  regard  to  the  thing  demanded.]  In  order  to  bring  the 
offence  within  the  slatute,  the  thing  demanded  must  be  such  as  the  party 
menaced  has  the  power  of  delivering  up,  or  is  supposed  by  the  offender  to 
have  the  power  of  delivering  up.  Where  several  persons  were  indicted 
for  demanding  with  menaces  the  money  of  W.  Gee,  with  intent  to  steal 
it,  and  it  appeared  that  they  had  by  duress  extorted  from  him  a  check, 
(which  he  wrote  on  a  paper  furnished  by  the  prisoners,)  upon  a  banker, 
for  a  large  sum  of  money,  the  offence  was  held  not  to  be  within  tie 
statute.  Edwards's  case,  O.  B.  6  C.  and  P.  515  (a].  The  prisoners  were 
afterwards  charged  with  demanding  by  menaces  a  valuable  security  for 
money,  but  the  court  held  this  offence  likewise  not  within  the  statute,  on 
the  ground  that  the  check  never  was  in  the  peaceable  possession  of  Mr* 
Gee.    Edwards's  case,  Id.  521. 

[  *868  ]  *Where  the  prisoner  in  one  count  of  the  indictment  was  charged 
under  the  7  Wm.  4  and  1  Vict.  c.  87,  s.  7,  with  demanding  the  monies 
of  the  prosecutor  with  intent  to  steal  the  same,  and  it  appeared  that  he 
bad  actually  obtained  money  from  the  prosecutor ;  X#air,  Recorder,  said 
he  should  hold  that  if  the  menaces  were  ui«d  to  obtain  money,  that  count 
was  sustained,  although  the  money  was  actually  obtained*  The  prisoner 
was  found  guilty  upon  the  above  count,  but  was  subsequently  sentenced 
upon  another  count  in  the  same  indictment.  Norton's  case,  8  C.  and  P. 
671  (6) ;  see  anie^  p.  846. 
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Statute  1  fy  8  Geo.  4]  c.  29.]     The  offence  of  demanding  money  by  a 

threatening  letter  was  provided  against  by  the  statate9  Geo.  1,  c.  82,  s* 

-~~~^^——-  ■     -  —  -  > 

(a)  Eng.  Com.  L.  Rep.xzy.  5ia    (&)  Id.  zxxiy.577. 


Thft0lMing  Laters — dmumding  money.  862 

« 

1>  wbich  enacted,  that  if  any  penron  or  persons  should  knowingly  send 
any  letter  without  any  name  sabseribed,  or  with  a  fictitious  name,  demand* 
ing  money,  venison,  or  other  valuable  thing,  he  should  be  guilty  of  felony 
without  benefit  of  clergy.  This  enactment  was  extended  by  27  Geo.  2, 
c.  15,  to  threats  to  kill,  or  murder,  or  to  burn  houses,  dec,  and  by  30 
Geo.  2,  c.  24,  to  threats  to  accuse  of  any  crime  punishable  with  death, 
transportation,  pillory,  or  other  infamous  punishments.  There  were  seve- 
ral important  difTerences  in  the  defining  of  the  difierent  ofiences  created 
by  these  statutes,  which  it  is  not  now  necessary  to  specify.  See  2  Russell, 
579  (n.)  These  statutes  were  repealed  by  the  4  Geo.  4,  c.  54,  s.  3,  and 
their  provisions  re-enacted,  and  the  latter  statute  is  also  repealed  by  the  7 
&  8  Geo.  4,  c  27,  except  so  far  as  relates  to  any  person  who  shall  send 
or  deliver  any  letter  or  writing,  threatening  to  kill  or  murder,  or  to  burn, 
or  destroy,  as  therein  mentioned,  or  sliall  be  accessary  to  any  such  offence, 
or  shall  forcibly  rescue  any  person  being  lawfully  in  custody  ibranynch 
ofience. 

*And  now,  by  the  7  and  8  Geo.  4,  c.  29,  s.  8,  it  is  enacted,  [  *863  ] 
that  if  any  person  shall  knowingly  send  or  deliver  any  letter  or  writing, 
demanding  of  any  person  with  menaces,  and  without  any  reasonable  or 
probable  cause,  any  chattel,  money,  or  valuable  security,  every  such  offen- 
der being  convicted  thereof,  shall  be  liable,  at  the  discretion  of  the  court, 
to  be  transported  beyond  the  seas  for  life,  or  for  any  term  not  less  than 
seven  years,  or  to  be  imprisoned  for  any  term  not  exceedins;  four  years, 
and  if  a  male,  to  be  once,  twice  or  thrice  publicly  or  privately  whipped, 
(if  the  court  shall  so  think  fit,)  in  addition  to  such  imprisonment. 

For  the  remainder  of  the  section,  see  post,  p.  868. 

Upon  a  prosecution  under  this  clause,  viz.  for  knowingly  sending  or 
delivering  any  letter  or  writing  demanding  of  any  person  with  menaces, 
and  without  any  reasonable  or  probable  cause,  any  chattel,  money,  or 
valuable  security,  the  prosecutor  must  prove,  i,  the  knowingly  sending  or 
delivering  of  the  letter  by  the  prisoner ;  2,  the  nature  of  the  letter  or 
writing,  and  that  it  contains  a  demand,  with  menaces,  and  without  any 
reasonable  or  probable  cause ;  and  3,  that  the  demand  is  of  some  chattel^ 
money,  or  valuable  security. 

Proof  of  the  sending  or  delivering  of  the  leiter  or  tmtingJ]  The 
sending  or  delivering  of  the  letter  need  not  be  immediately  by  the  prison- 
er to  the  prosecutor,  if  it  be  proved  to  be  sent  or  delivered  by  his  means 
and  directions,  it  is  sufficient.  Upon  an  indictment  on  the  repealed  stat- 
ute 27  Geo.  2,  c.  15,  for  sending  a  threatening  letter  to  William  Kirby, 
it  appeared  that  the  threats  were,  in  fact,  directed  against  two  persons 
named  Rodwell  and  Brook.  Kirby  received  the  letter  by  the  post. 
The  judges  held  that  as  Kirby  was  not  threatened,*the  judgment  must 
be  arrested,  but  they  intimated  that  if  Kirby  had  delivered  the  letter  to 
Rodwell  or  Brook,  and  a  jury  should  think  that  the  prisoner  intended 
he  should  so  deliver  it,  this  would  be  a  sending  by  the  prisoner  to 
Rodwell  or  Brook,  and  would  support  a  charge  to  that  effect.  Paddle's 
case,  Russ.  and  Ry.  484  (a).  Where  the  prisoner  dropped  the  letter 
upon  the  steps  of  the  prosecutor's  house,  and  ran  away,  Abbott,  C.  J., 
left  it  to  the  jury  to  say,  whether  they  thought  the  prisoner  carried  the 

(a)  1  Eng.  C.  C.  484. 
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letter  and  dropped  it,  meaning  that  it  should  be  conveyed  to  the  profle- 
cutor,  and  that  he  should  be  made  acquainted  with  its  contents,  directing 
them  to  find  him  guilty  if  they  were  of  opinion  in  the  affirmative.  Wag- 
staif 's  case,  Russ.  and  Ry.  398  (a).  So  in  a  case  upon  the  9  Geo.  1,  c. 
22,  for  sending  a  letter  demanding  money ;  Yates,  J.,  observed,  that  it 
seemed  to  be  very  immaterial  whether  the  letter  were  sent  directly  to  the 
prosecutor,  or  were  put  into  a  more  oblique  course  of  conveyance  by 
which  it  might  finally  come  to  his  hands.  The  fact  was^  that  the  prisoner 
dropped  the.  letter  into  a  vestry-rdom,  which  the  prosecutor  frequented 
every  Sunday  morning  before  the  service  began,  where  the  sexton  had 
picked  it  up,  and  delivered  it  to  him.  Lloyd's  case,  2  East,  P.  C.  1122. 
In  a  note  upon  this  case,  Mr.  East  says  quiere,  whether,  if  one  intention- 
ally put  a  letter  in  a  place  where  it  is  likely  to  be  seen  and  read  by  the 
[  *864  ]  party,  for  whom  it  is  ^intended,  or  to  be  found  by  some  other 
person  who,  it  is  expected,  will  forward  it  to  such  party,  this  may  not  be 
said  to  be  a  sending  to  such  party  ?  The  same  evidence  was  given  in 
Springett's  case,  (2  East,  P.  C.  1115,)  in  support  of  the  allegation  of 
sending  a  threatening  letter  to  the  prosecutor-,  and  no  objection  was  taken 
on  that  ground.  ^2  East,  P.  C.  1123,  (n.)  So  where  the  evidence  was 
.that  the  letter  was.  in  the  handwriting  of  the  prisoner,  who  bad  sent  it  to. 
the  post-office,  whence  it  was  delivered  in  the  usual  manner ;  no  objec- 
tion was  made.  Heming's  case,  2  East,  P;  C  1116. 
•  It  must  appear  that  the  prisoner  sent  or  delivered  the  letter  in  question, 
knowing  it  to  be  such  a  letter  as.  lA  described  in  the  statute*  In  a  case 
lipon  the  27  6.  2,  c.  15,  the  evidence  was,  that  the  prisoner  delivered  the 
letter  at  the  gate  of  Newgate,  to  a  person  who  was  employed  in  doing 
errands  for  the  prisoners  ;  that  this  person  immediately  carried  it  to  the 
penny. post-office,  whence  it  was  regularly  conveyed,'  as  directed,  to  the 
prosecutor,  but  there  was  no  proof  of  the  prisoner's  handwriting,  or  that 
be  was  acquainted  with  the  contents.'  Hotham,  B.,  left  it  to  the  jury  to 
say  whether,  from  the  fact  of  the  prisoner  having  delivered  the  letter  as 
before  nientioned,  he  knew  of  the  contents,  and  the  jury  having  found 
the  prisoner  guilty,  the  judges  lield  the  conviction  right.  Girdwood's 
case,  1  Leach,  142.     2  East,  P.  C.  1120. 

Where  the  only  evidence  against  the  prisoner  was  a  statement  he  had 
made,  that  he  would  never  have  written  the  letter  but  for  W.  G. ;  Lord 
Abinger,  C.  B.,  held  it  insufficient.     Howe's  case,  7  C.  and  P.  268  (&). 

Proof  of  the  nature  of  the  letter  or  writing.]  It  must  be  proved  that 
the  letter  or  writing  was  one  demanding  of  some  person  with  menaces, 
and  without  any  reasonable  or  probable  cause,  some  chattel,  &c. 

The  act  mentions  letter  or  writing  in  general,  and  does  not  specify 
whether  it  shall  or  sHall  not  have  a  signature,  or  a  fictitious  signature,  or 
initials;  and  the  questions,  therefore,  which  arose  upon  the  9  G.  1,  c.  22, 
respecting  the  mode  of  signature  (see  Robinson's  case,  2  Leach,  749,  2 
East,  P.  C.  1110,)  have  become  immaterial.  Nor  need  the  document 
have  the  form  of  a  letter  ;  any  writing  containing  a  threat  of  the  nature 
mentioned  in  the  statute,  is  within  the  section. 

Proof  of  the  nature  of  the  letter  or  tvriting — the  demand.]    The 

(a)  1  Eng.  C.  C.  396.    (b)  Eng.  Com.  L.  Rep.  xxzii.  506. 
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letter  mu^t  contain  a  demand  with  menaces,  and  without  any  reasonable 
or  prpbable  cause.  Whether  the  demand  is  such  as  is  laid  in  the  iudict- 
ment  is  a  question  for  the  jury.  Girdwood's  case,  1  Leach,  142;  2  East, 
P.  C.  1121.  The  demand  need  not  be  made  in  express  words;  it  iis  suf- 
ficient if  it  appear  from  the  whole  tenor  of  the  prisoner's  letter.  See  the 
cases  cited  infra.  That  the  demand  was  made  with  menaces,  and  with- 
out any  reasonable  or  probable  cause,  will  also  appear  in  the  same  manner ; 
but  should  any  doubt  exist  upon  the  latter  point,  the  prosecutor  should  be 
^called  to  give  some  evidence  of  the  want  of  reasonable  and  pro-  [  *865  } 
bable  cause* 

A  mere  request,  such  as  asking  charity,  without  imposing  any  condi- 
tions, does  not  come  within  the  sense  or  meaning  of  the  word  ^^  demand." 
Robinson's  case,  2  Leach,  749,  2  East,  P.  C.  11 10. 

The  prisoner  was  indicted  for  sending  a  letter  to  the  prosecutor  de- 
manding money  with  menaces.     The  letter  was  as  follows  : 

^^  Sir,  as  you  are  a  gientleman  and  highly  respected  by  all  who  know 
you,  I  think  it  is  my  duty  to  inform  you  of  a  conspiracy.  There  is  a  few 
young  men  who  have  agreed  to  take  from  you  personally  a  sum  of  money, 
or  injure  your: property.  I  mean  to  say  your  building  property.  In  the 
manner  they,  have  planned,  this  dreadful  undertaking  woiild  be  a  most 
serious  loss.  They,  have  agreed, '&c.  Sir,  I, could  give  you  every  par- 
iticular  information  how  you  may  preserve  your  property  and  your  person, 
and  hovv  to  detect  and  secure  the  offenders.  Sir/  if  you  will  lay 
me  a  purse  of  thirty  sovereigns  upon  the  garden  edge,  .close  to  Mr.  T.'s 
garden  gate,  I  will  leave  a  letter  in  the  place  to  inform  you  when  this  is 
to  take  place.  I  h9pe  you  wojit  attempt  to  se.ize  me,  when  I  come  to 
take  up  the  money  and  leave  the  note  of  information.  Sir,  you  will  find 
I  am  doing  you  a  most  serious  favor,  &c., -^c.-'  BoUand,  B.,  doubted 
whether  this  letter  contained  either  a  menace  or  a  demand,,  and  reserved 
the  point  for  the  opinion  of  the  judges,  who  held  that  the  conviction  was 
.wjrong.     Pickibrd/s  case,  4  C.  and  P.  227  (a). 

Proof  of  the-  thing,  demanded^]  It  must  appear  that  the  thing  de- 
inanded  by  the  letter  or  writing  was  a  chattel,  money,  or  some  valuable 
security.  Where  the  indictment  charged,  that,  the  prisoner,  intending  to 
extort  money,  sent  a  threatening  Jetter ;  and  it  appeared  that  it  was  for  the 
purpose  of  extorting  a  promissory,  note,  it  was  held  that  the  evidence  did 
.not  support  the  indictment.  Major's  case,  2  Leach,  772 ;  2  East,  P,  C. 
1118;  and  see  Edwi^rd's  case^  6  C.  and  P.  515  (6),  ante,  p.  861. 

(ft)  Eng.  Com.  L.  Rep.  ziz.  357.    (ft)  Id.  »y.  518.  . 
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♦THREATS. 


ACCUSING    OF    MURDER,    &C. 


SUtuie  4  Geo.  4,  c.  54   -        -        -        -  8G6 
Proof  of  the  sending  of  the  letter,  &c.  -  SijUi 


Proof  that  the  letter  was  one  threatening 
to  kill  or  murder  .       ^        .        .  B05 


Staltute  4  Geo.  4,  c.  54.]  That  portion  of  the  statute  4  Geo.  4,  c.  54, 
which  relates  to  threats  to  kill  or  murder,  or  to  burn  or  destroy,  was  ex- 
cepted from  the  repealing  statute  of  7  and  8  Geo.  4,  c.  27,  vide  antty  862. 

By  4  Geo.  4,  c.  54,  s.  3,  if  any  person  shall  knowingly  and  wilfully 
send  or  deliver  any  letter  or  writing,  with  .or  without  any  name  or  sigoa- 
ture  subscribed  thereto,  or  with  a  fictitious  name  or  signature,  threatening 
to  kill  or  murder  any  of  his  Majesty's  subjects,  or  to  burn  or  destroy  bis 
ar  their  houses,  outhouses,  barns,  stacks  of  grain,  hay  or  straw,  or  shall 
procure,  counsel,  aid,  or  abet  the  commission  of  the  said  offences,  or  any 
of  them,  or  shall  forcibly  rescue  any  person  being  lawfully  ia  custody  of 
any  oflioer  or  other  person,  for  any  of  the  said  offences,  every  person  so 
offending  shall,  upon  being  thereof  lawfully  convicted,  be  adjudged  guilty 
of  felony,  and  shall  be  liable,  at  the  discretion  of  the  court,  to  be  trans- 
ported beyond  the  seas  for  life,  or  for  such  term,  not  less  than  seven  years, 
as  the  court  shall  adjudge,  or  to  be  imprisoned  only,  or  to  be  imprisoned 
and  kept  to  hard  labor,  in  the  common  gaol  or  house  of  correction,  for 
any  term  not  exceeding  seven  years. 

In  a  prosecution  under  this  act,  the  prosecutor  must  prove,  1 ,  the  know- 
ingly and  wilfully  sending  or  delivering  a  letter  or  writing,  with  or  without 
any  name  or  signature  subscribed  thereto,  or  with  a  fictitious  natBe  or 
signature ;  and  2,  that  it  was  a  letter  threatening  to  kill  or  murder,  &g. 
No  view  or  intent  to  extort  money  is  required  by  this  act  to  constitute  the 
offence. 

Proof  of  the  sending  or  delivering  of  the  letter^  ifc]  The  bending 
or  delivering  will  be  proved  in  the  manner  before  mentioned,  with  regard 
to  other  threatening  letters.     Vide  antej  p.  863. 

Proof  that  the  letter  was  one  threatening  to  kill  or  murder,  fyc] 
Whether  or  not  the  letter  amounts  to  a  threat  to  kill  or  murder,  &c.  within 
the  words  of  the  statute,  is  a  question  for  the  jury.  The  prisoner  was 
[  *867  ]  indicted  (under  the  27  Geo.  2,  c.  15,)  for  sending  *a  letter  to 
the  prosecutor,  threatening  to  kill  or  murder  him.  The  letter  was  as  fol- 
lows : — 

<f  Sir — ^I  am  sorry  to  find  a  gentleman  like  you  would  be  guilty  of  tak- 
ing M'Allester's  life  awciy  for  the  sake  of  two  or  three  guineas,  but  it  will 
not  be  foi^t  by  one  who  is  but  just  come  home  to  revenge  his  cause.  This 
you  may  depend  upon  ;  whenever  I  meet  you  I  will  lay  my  life  for  him 
in  this  cause.    I  follow  the  road,  though  I  have  been  out  of  London ; 
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bat  on  receiving  a  letter  from  M^AIIester,  before  he  died,  for  to  seek  re- 
venge, I  am  come  to  town. — I  remain  a  true  friend  to  M'AIIester, 

"  J.  W." 

Hotham,  B.,  left  it  to  the  jury  to  consider  whether  this  letter  contain- 
ed in  the  terras  of  it  an  actual  threatening  to  kill  or  murder,  directing 
them  to  acquit  the  prisoner,  if  they  thought  the  words  might  import  any 
thing  less  than  to  kill  or  murder.  The  jury  having  found  the  prisoner 
guilty,  on  a  case  reserved,  the  judges  were  of  opinion  that  the  conviction 
was  right..  Girdwood's  case,  1  Leach,  142  ;  2  East,  P.  C.  1121. 
•  The  prisoners  were  indicted  on  the  27  Geo.  2,  c.  15,  for  sending  to  the 
prosecutor  the  following  letter : — 

•"  Sir— I  am  very  sorry  to  acquaint  you,  that  we  are  determined  to  set 
your  mill  on  fire,  and  likewise  to  do  air  the  public  injury  wc  are  able  to  do 
you,  in  all  your  farms  and  seteres  [lettings]  which  you  are  in  possession 

of,  without  you  on  next day  release  that  Ann  Wood  which  you  put 

in  confinement.  Sir,  we  mention  in  a  few  lines,  and  we  hope  if  you  have 
any  regard  for  your  wife  and  family,  you  will  take  our  meaning  without 
anything  further ;  and  if  you  do  not,  we  will  persist  as  far  as  we  possibly 
can  ;  so  you  may  lay  your  hand  at  your  heart,  and  strive  your  uttermost 
ruin.  I  shall  not  mention  nothing  more  to  you,  until  such  time  as  you 
'find  the  few  lines,  a  fact,  with  our  respect.  So  no  more  at  this  time 
from  me.  "R.  R." 

It  was  proved  that  this  was  in  the  handwriting  of  one  of  the  prisoners, 
and  that  it  was  thrown  by  the  other  prisoner  into  the  prosecutor's  yard, 
whence  it  was  taken  by  a  servant,  and  delivered  to  the  prosecutor.  The 
prosecutor  swore  that  he  had  had  a  share  in  a  mill  three  years  before  this 
letter  was  written,  but  had  no  mill  at  that  time ;  that  he  held  a  farm  when 
the  letter  was  written  and  came  to  his  hands,  with  fcveral  buildings  upon 
it.'  On  a  case  reserved,  it  was  agreed  by  the  judges,  that  as  the  prosecu- 
tor had  no  such  property  at  the  time,  as  the  mill  which  was  threatened  to 
be  burnt,  that  part  of  the  letter  must  be  laid  out  of  the  question.  .  As  to 
the  rest,  Lord  Keriyon,  C.  J.,  and  Bidler,  J.,  were  of  opinion,  that  the 
letter  must  be  understood  as  also  importing  a  threat  to  burn  the  prosecu- 
tor's farm-house  and  buildings,  but  the  other  judges,  not  thinking  that  a 
necessary  construction,  the  conviction  was  held  wrong,  and  a  pardon  re- 
commended.    Jepson  and  Springett's  case,  2  East,  P.  C*  1115. 

The  prisoners  were  charged  in  one  count  with  sending  a  letter  to  the 
prosecutor,  threatening  to  kill  and  murder  him,  and  in  a  second  count 
with  threatening  to  burn  and  destroy  his  houses,  stacks,  &c.  *ThB  [  *^8  ] 
writing  was  as  follows :  ^'  Starve  Gut  Butcher^  if  you  don't  go  on  better 
great  wiH  be  the  consequence ;  what  do  you  think  you  must  alter  an  (or) 
must  be  set  fire ;  this  came  from  London,  i  say  your  nose  is  as  long  rod 
gffg  sharp  as  a  flint  1835.  You  ought  to  pay  your  men."  The  jury 
negatived  the  threat  to  put  the  prosecutor  to  death,  but  found  that  the 
latter  threatened  to  fire  his  houses,  &z;c.  Lord  Dennwn^  C.  J.,  had  some 
doubts  whether  the  question  ought  to  have  been  left  to  the  jury,  and  whe- 
ther the  latter  could  be,  in  point  of  law,  a  threatening  letter  to  the  efiect 
found.  On  the  case  being  considered  by  the  judges,  they  held  the  con- 
viction good  after  verdict.    'Tyler's  case,  1  Moo.  C.  C.  45X8  (a). 

•  —  ■  ■    I       ■"       ■■    ■  .  ■  .     .  1 .1..  11.  II  I      "  m  »       ■ 

(d)  2  Eng.  C.  C.  428. 
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THREATS. 

ACCUSINO  OF  INFAMOUS  CRIMES,  &C. 


SUtuie  7  and  8  Geo.  4,  c.  29  -        -        -  868 
Proof  of  the  accusing  or  threatening  to 
accuse         ------  869 

Proof  of  the  nature  of  the  accuaatioii    •  869 


Proof  of  the  view  or  intent  to  extort  mo- 
ney       870 

Proof  of  the  thing  intended  to  be  eztoii- 
ed  --.-,..       870 


The  offence  of  accusing^  or  threatening  to  accuse  of  unnatural  crimes, 
whereby  property  has  been  extorted,  has  already  been  treated  of  under 
the  title  Robberyy  see  ante^  p.  845.  Under  the  present  head  the  offence 
of  accusing,  as  well  of  such  crimes,  as  of  the  other  crimes  specified  in  the 
7  &  8  Geo.  4,  c.  29,  s.  8,  with  a  view  to  extort  money,  &c.  will  be  con- 
sidered. 

SiahUe  1  and8  Geo.  4,  c.  29.]  By  the  7  and  8  Geo.  4,  c.  29,  s.  8,  if 
any  person  shall  accuse,  or  threaten  to  accuse,  or  shall  knowingly  send  or 
deliver  any  letter  or  writing,  accusing,  or  threatening  to  accuse,  any  per- 
son of  any  crime  punishable  by  law  with  death,  transportation,  or  pilloiy, 
or  with,  any  assault  with  intent  to  commit  any  rape,  or  of  any  attempt  or 
endeavor  to  commit  any  rape,  or  of  any  infamous  crime  as  hereinafter  de- 
fined, with  a  view  or  intent  to  extort  or  gain  from  such  person  any  chat- 
tel, mone^,  or  valuable  security,  every  such  offender  shall  be  guilty  of 
fdony  ;  and  being  convicted  thereof,  shall  be  transported  for  life,  &c. ; 
see  antSy  p.  863. 

Section  9,  defines  what  shall  be  an  infamous  crime,  viz.,  buggery, 
committed  either  with  mankind  or  beast,  and  every  assault  with  intent  to 
commit  that  crime,  and  every  intent  or  endeavor  \p  commit  that  crime, 
and  every  solicitation,  persuasion,  promise,  or  threat,  offered  or  made  to 
any  person,  whereby  to  move  or  induce  such  person  to  commit  or  permit 
such  crime. 

[  ^^9  ]  *On  a  prosecution  upon  this  statute,  the  prosecutor  must  prove, 
1,  the  accusing  or  threatening  to  accuse,  or  the  knowingly  sending  or  de- 
livering of  the  letter  or  writing  accusing  or  threatening  to  accuse ;  2,  that 
the  accusation  is  of  the  nature  specified  in  the  statute ;  3,  the  view  or  in- 
tent to  extort  or  gain ;  4,  that  the  matter  intended  to  be  extorted  or  gained 
was  some  chattel,  money,  or  valuable  security. 

Proof  of  the  accusing  or  threatening  to  accuse ^  fyc]  The  accusation 
under  this  statute  may  either  be  by  word  of  mouth  or  in  writing,  and 
an  actual  accusation  before  a  competent  authority  or  otherwise,  or  a  mere 
threat  to  make  such  an  accusation,  will  be  sufficient.  But  if  the  party 
has  been  already  accused,  threatening  to  procure  witnesses  to  support  that 
accusation;  is  not  within   the  statute.    '^  It  is  one  thing  to  accuse,  and  an- 


Accusing  of  Infamous  Crimes^  ifc.  869 

other  to  procure  witnesses  to  support  a  charge  already  made  ;  this  is  at 
most  a  threat  to  support  it  by  evidence."  Per  Bayky,  J.,  Gill's  case,  York 
Sum.  Ass.  1829,  Greenwood's  Stat.  191,  (n.),  1  Lcwin,  C.  C.  305.  An 
indictment  upon  the  4  Geo.  d,  c.  54,  s.  5,  (which  used  the  words 
"  threaten  to  accuse/')  charged  the  prisoners  with  ^  charging  and  accus- 
ing J.  N.,  and  with  menacing  and  threatening  to  prosecute  J.  N."  Upon 
an  objection  taken,  that  the  indictment  had  not  pursued  the  statute,  Gar^ 
row,  B.,  (after  consulting  Burroughs  J.,)  was  of  that  opinion.  If,  he  said, 
the  indictment  had  followed  the  statute,  and  it  had  been  proved  that  the 
prisoners  threatened  to  prosecute  J.  N.,  I  should  have  left  it  to  the  jury  to 
aay  whether  that  was  not  a  threatening  to  accuse  him.  Abgood's  case,  9 
C.  and  P.  436  (a). 

It  was  held  that  the  threatening  to  accuse  under  the  7  and  8  Greo.  4, 
c  39,  8.  7,  (now  repealed,  see  antey  p.  854,)  in  which  the  same  words, 
^*  accuse  or  threaten  to  accuse,"  were  used  as  ia  the  8th  section,  need  not 
have  been  a  threat  to  accuse  before  a  judicial  tribunal,  a  threat  to  charge 
before  any  third  person  being  enough.     Robinson's  case,  2  M.  and  R.  14. 

If  the  accusation  or  threat  to  accuse  was  contained  in  a  letter  or  writ- 
ing, the  knowingly  sending  or  delivering  of  such  letter  or  writing  must  be 
proved  in  the  manner  already  pointed  out.     Vide  ante^  p.  863. 

Proof  of  the  nature  of  the  accusattonJl  It  must  be  shown  that  the  ac- 
cusation, made  or  threatened,  was  of  the  nature  of  those  specified  in  the 
statute.  Where  the  meaning  is  ambiguous,  it  is  for  the  jury  to  say  wheth- 
er it  amounts  to  the  accusation  or  threat  imputed.  ' 

Beclarations  subsequently  made  by  the  prisoner  are  also  admissible  to 
explain  the  meaning  of  a  threatening  letter.  The  prisoner  was  indictied 
for  sending  a  letter,  threatening  to  accuse  the  prosecutor  of  an  infamous- 
crime.  The  prosecutor,  meeting  the  prisoner,  asked  him  what  he  meant 
by  sending  him  that  letter,  and  what  he  meant  by  "  traneactUms  five 
nif;hts  foUounng^^*  (a  passage  in  the  letter.)  The  prisoner  said  that  the 
prosecutor  knew  what  he  meant.  The  prosecutor  denied  it,  and  the  pris- 
oner afterwards  said,  *^  I  mean  by  taking  indecent  liberties  with  my  per- 
son." This  evidence  having  been  received,  and  the  point  having  been  re- 
served for  the  opinion  of  the  judges,  *they  unanimously  resolved  [  *870  ] 
that  the  evidence  had  been  rightly  received.  Tucker's  case,  1  Moody,  C. 
C.  134  (6)  ;  see  also  Cain's  case,  ante,  p.  845. 

Proqf  of  the  view  or  intent  to  extort  money,]  It  must  appear  that  the 
accusation  or  threat  was  made,  or  the  letter  or  writing  sent  or  delivered, 
with  the  view  or  intent  to  extort  or  gain  from  some  person  some  chattel, 
dbc  If  the  accusation  or  threat  were  merely  made  in  passion,  and  with 
no  view  of  gain,  it  would  not  be  within  the  statute. 

Proof  of  the  thing  intended  to  be  extorted,  fyc]  The  matter  intended 
to  be  gained  or  extorted  must  be  some  chattel,  money,  or  valuable  securi- 
ty, and  it  must.be  proved  as  laid  in  the  indictment. 

(a)  £ng.  Com.  L.  Rep.  zii.  209.    (h)  »  finf .  C.  C.  134. , 
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TRANSPORTATION— RETURNING  FROM. 


By  the  5  Geo.  4,  c.  84,  s.  22,' "  if  any  offender  who  shall  Have  been, 
shall  be  so  sentenced  or  ordered  to  be  transported  or  banished,  or  wlip 
shall  have  agreed,  or  shall  agree,  to  transport  or  banish  himself  or  herself 
on  certain  conditions,  either  for  life  or  any  number  of  years,  under  the 
provisions  of  this  or  any  former  act,  shall  be- afterwards  at  large,  within  i^ny 
part  of  his  Majesty's  dominions,  without  some  lawful  cause,  before  the  ex* 
piration  of  the  terra  for.  which  such,  offender  shall  have  been  sentenced  or 
ordered  to  be  transported  or  banished,  or  shall  have  so  agreed  to  transport 
or  banish  himself  or  herself,  every  sudi  offender,  so  being* at  largo,  being 
thereof  lawfully  convicted,  [shall  suffer  death  as  in*  cases  of  felony,  without 
the  benefit  of  clergy] ;  and  such  offender  may  be  tried  either  in. the  count7 
or  place  where  he  or  she  shall  be  apprehended,  or  in  that  from. whence 
he  or  she  was  ordered  to  be  transported  or.  banished ;  and  if  any  person 
shall  rescue,  or  attempt  to  rescue,  or  assist  in  rescuing,  or  in  attempting  to 
rescue,  any  such  offender  from  the  custody  of  such  superintendent  or 
overseer,  or  of  any  sheriff*,  or  gaoler,  or  other  person  conveying,  removing; 
transporting  or  reconveying  him  or  her,  or  shall  convey,  or  cause  to  be 
conveyed,  any  disguise,  instrument  for  effecting  escape,  or  arms,  to  such 
offender,  every  such  offence  shall  be. punishable  in  the  same  manner  as  if 
such  offender  had  been  confined  in  a  gaol  or  prison  in  the  custody  of  the 
sheriff*  or  gaoler,  for  the  crime  of  which  such  offender  shall  have   been 
convicted ;  and  whoever  shall  discover  and  prosecute  to  conviction  any 
such  offender  so  being  at  large  within  this  kingdom,  shall  be  entitled  to  a 
reward  of  202.  for  every  such  offender  so  convicted." 
[  *871  ]     *By  s.  23,  in  any  indictment  against  any  offender  for  being 
found  at  large,  contrary  to  that  or  any  other  act  now  or  thereafter  to  be 
made,  it  shall  be  sufficient  to  charge  and  allege  the  order  made  for  the 
transportation  or  banishment  -of  such  offender,  without  charging  or  alleg- 
ing any  indictment,  trial,  conviction,  judgment,  or  sentence,  or  any  par- 
don or  intention  of  mercy,  or  signification  thereof,  of  or  against  or  in  any 
manner  relating  to  such  offender. 

By  s.  24, ''  the  derk  of  the  courtj  or  other  officer  having  tiie  custody  of 
the  records  of  the  court  where  such  sentence  or  order  of  transportation  or 
banishment  shall  have  been  passed  or  made^  shall  at  the  request  of  any 
person,  on  his  Majesty's  behalf,  make  out  and  give  a  certificate  in  writing, 
signed  by  him,  containing  .the  effect  and  substance  only  (omitting  the  for- 
mal part)  of  every  indictment  and  conviction  of  such  offender,  and  of  the 
sentence  or  order  for  his  or  her  transportation  or  banishment,  (not  taking 
for  the  same  more  than  6^.  8d.)  which  certificate  shall  be  sufficient  evi- 
dence of  the .  conviction  and  sentence,  or  order  for  the  transportation  or 
banishment  of  such  offender ;  and  every  such  certificate,*  if  made  by  the 
clerk  or  officer  of  any  court  in  Great  Britain,  shall  be  received  in  evidence, 
upon  proof  of  the  signature  and  official  character  of  the  person  signing 
the  same  ;  and  every  such  certificate,  if  made  by  the  clerk  or  officer  of 
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any  court  out  of  Great  Britain,  Bhall  be  received  in  evidence,  if  verified 
by  the  seal  of  the  court,  or  by  the  signature  of  the  judge,  or  one  of  the 
judges  of  the  court,,  without  further  proof." 

Upon  a  prosecution. for  this  offence,  the  prosecutor  must  prove,  1,  the 
conviction  of  the  offender,  by  producing  a  certificate  according  to  the 
above  section  of  the  statute;  2,  the  sentence  or  order  of  transportation, 
in  like  manner.  The  signature  and  ofHcial  character  of  the  person  sign- 
ing the  certificate  must.be  proved.  If  the  certificate  is  made  by  the  clerk 
or  officer  of  a  court  out  of  Great  Britain,  it  is  admissible  when  verified  by 
the  seal  of  the  court  or  the*  signature  of  the  judge.  The  "  effect  and  sub- 
sfance"  of  the  former  conviction  must  be  stated  in  the  certificate ;  merely 
stating  that  the  prisoner  wa«  convicted  "of  felony'^  is  not  sufficient.  Sut- 
cliffe's  case,  Russ.  and  Ry.  469  (n.)  (a)  ;  Watson's  case.  Id.  468  (6). 
3,  proof  must  then  be  given  of  the  prisoner's  identity  ;  and  4,  that  he  was 
at  lar^^e  before  the  expiration  of  .his  term. 

"  •  •    • 

.  PunishmentJ] ,  By  the  4  and  5  Wm.  4,  c.  67,  reciting  the  22d  section 
of  the "5  Geo.  4,  c.  84,  it  is  enacted,  "  that  every  person  convicted  of  arty 
offence  above  specified  in  the  said  act  of  the  5t|)  year  of  the  reign  of  hi9 
late  Majesty  kifig  George  4,  or  of  aiding  or  abetting,  counselling  or  pro- 
curing'the  commission  thereof,  shall  be  liable  to  be  transported  beyond 
the  seas  for  his  or  her  natural  life,  and  previously  to  transportation  shall 
be  imprisoned,  with  or  without  bard  labor,  in  any  common  gaol,  house  of 
correction,  prison,  or. penitentiary,  for  any  term  not  exceeding  four  years. 


♦GENERAL  MATTERS  OF  DEFENCE.         .[  •872  ] 


There  are  certain  general  matters  of  defence,  the  evidence  with  regard 
to  which  it  will  be  convenient,  to  comprise  under  the  three  following  heads  : 
Infancy,  Insanity,  and  Coercion  by  Husbands. 


INFANCY. 


Infancy  -        -        -        -        -  -872 

in  case  of  misdemeanora  and  offen- 

ces  not  capital      -        -        -        .  879 
In  cases  of  capital  offences'      -        -  873 

Insanity 873 

Cases  in  which  the  prisoner  has  been 


held  not  insane     ....      .        .  374 

Cases  in  which  the  prisoner  has  been 
held  insane  '•        ...        .        .  $7^ 

Cases  of  insanity  caused  by  intoxica- 
tion    ,-        -        ....        .878 

Coercion  by  husband      ...        -        -  879 


An  infant  is,  in  certain  cases,  and  under  a  certain  age,  privileged  from 
punishment,  by  reason  of  a  presumed  want  of  criminal  design  (1). 

■     '   -       —  '"■ 

(1)  Ifbeeler's  C.  C.  231. 
(a)  ]  Eng.  C.  C.  469.    {h)  1  Ibid.  468. 
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In  eases  of  misdemeanors  and  offences  not  capital.]  In  certain  mis- 
demeanors an  infant  is  privileged  under  the  age  of  21,  as  in  cases  of  non- 
feasance  only,  for  laches  shall  not  be  imputed  to  him.  1  Hale,  P.  C.  30. 
But  he  is  liable  for  misdemeanors  accompanied  with  force  and  violence, 
as  a  riot  or  battery.  Id.  So  for  perjury.  Sid.  253.  So  he  may  be 
convicted  of  a  forcible  entry,  4  Bac.  Ab.  591 ;  but  must  not  be  fined  (I). 
See  aniey  p.  436. 

L/i  cases  of  capital  offences.]  Under  the  iige  of  seven  years,  an  infant 
cannot  be  punished  for  a  capital  ofTence,  not  having  a  mind  ddi  capax; 
i  Hale,  P.  C.  19 ;  nor  for  any  other  felony,  for  the  same  reason.  Id.  27.  • 
But  on  attaining  the  age  of  fourteen,  he  is  obnoxious  to  capital  (and  of 
course  to  any  minor)  punishment,  for  offences  committed  by  him  at  any 
time  after  that  age.     1  Hale,  P.  C.  25. 

.  With  regard  to  the  responsibility  of  infants,  between  the  ages  of  seven 
and  fourteen,  a  good  deal  of  doubt  formerly  prevailed,  but  it  is  now  quite 
clear,  that  where  the  circumstances  of  the  case  show  that  the  oflTender  was 
[  •STS  ]  capable  of  distinguishing  between  right  and  ♦wrong,  and  that  he 
acted  with  malice  and  an  evil  intention,  he  m^y  be  convicted  even  of  a 
capital  offence ;  and  accordingly  there  are  many  cases,  several  of  them 
very  early  ones,  in  which  infants,  under  the* age  of* fourteen  have  been 
convicted  and  executed  (2).  Thus  in  1629,  an  infant  between  eight  and 
nine  years  of  age  was  convicted  of  burning  two  barns  in  the  town  of 
Windsor,  and  it  appearing  that  he  had  malice,  revenge,  craft,  and  cunning, 
be  was  executed.    Dean's  case,  I  Hale,  P.  C.  25,  (n.) 

So  Lord  Hale  mentions  two  instances  to  the  same  effect,  one  of  a  girl 
of  thirteen,  executed  for  killing  her  mistress,  and  another  of  a  boy  of  ten, 
for  the  murder  of  his  companion.  1  Hale,  P.  C.  26 ;  Fitz.  Ab.  Corone, 
118.  In  the  year  1748,  a  boy  of  ten  years  of  age  was  convicted  of  mur- 
der, and  the  judges,  on  a  reference  to  them  were  unanimously  of  opinion 
that  the  conviction  was  right.     York's  case,  Foster,  70. 

An  infant  under  the  age  of-  fourteen  years  is  presumed  by  law  unable 
to  commit  a  rape,  and  though  in  other  felonies,  fnHUia  supplet  istatem, 
yet  as  to  this  fact,  the  law  presumes  the  want  of  ability,  as  well  as  the 
want  of  discretion.  But  he  may  be  a  principal  in  the  second  degree,  as 
aiding  and  assisting,  though  under  fourteen  years,  if  it  appear  that  he  had 
a  mischievous  discretion.  1  Hale,  P.  C.  630 ;  Eldershaw's  case,  3  C. 
and  P.  396  {a) ;  see  further  ante. 

It  is  necessary,  says  Lord  Hafe,  speaking  of  convictions  of  infants  be- 
tween the  years  of  seven  and  twelve,  that  very  strong  and  pr^nant  evi- 
dence should  be  given  to  convict  one  of  that  age.  1  Hale,  P.  C.  27 ;  4 
Bl.  Com.  23.  And  he  recommends  respiting  of  judgment  till  the  king's 
pleasure  be  known.     Ibid. 

(1)  Bee  Wood  v.  The  CemmonwealUi,  3  Leigh,  743. 

(2)  Gomm. «.  Keaijy,  1  Ashmead,  248.    Stale  v.  Aanm,  1  Southard,  231.   Comm.  v.  Krouw, 
O.  and  T.  Philad.  Sept.  1835,  befoxe  Judge  King. 

• 

(a)  £ng.  Com.  L.  Rep.  ziy.  367. 
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INSANITY. 


Coses  in  which  the  prisoner  has  been 

held  not  to  be  insajie        ...  874 
Cues  in  which  the  prisoner  has  been 


held  to  be  insane      ....  St6 
Cases  of  insanity  caused  by  intoxication    878 


The  defence  of  insanity  is  one  involving  great  difficultieli  of  various 
kinds,  and  the  rules  which  have  occasionally  been  laid  down  by  the  judges, 
with  regard  to  the  nature  and  degree  of  aberration  of  mind  which  will 
excuse  a  person  from  punishment,  are  by  no  means  consistent  with  each 
other,  or  as  it  should  seem,  with  correct  principle  (1).  That  principle  ap^ 
pears  to  be  well  laid  down  in  the  following  passage. 

To  amount  to  a  complete  bar  of  punishment,  either  at  the  time  of 
^committing  the  ofTence,  or  of  the  trial,  the  insanity  must  have  [  *874  ] 
been  of  such  a  kind  as  entirely  to  deprive  the  prisoner  of  the  use  of  rea- 
son, aa  applied  to  the  act  in  question,  and  the  knowledge  that  he  was 
doing  wrong  in  committing  it.  If,  though  somewhat  deranged,  he  is  yet 
able  to  distinguish  right  from  wrong,  in  his  own  case,  and  to  know  that 
he  was  doing  wrong  in  the  act  which  he  committed,  he  is  liable  to  the 
full  punishment  of  his  criminal  acts.  Alison's  Princ.  Crim.  Law.  Scotl. 
645,  654. 

The  onus  of  proving  the  defence  of  insanity,  or  in  the  case  of  lunacy, 
of  showing  that  the  offence  was  committed  when  the  prisoner  was  in  a 
state  of  lunacy,  lies  upon  the  prisoner.  See  Alison's  Princ.  Crim.  Law 
of  Scotl.  659. 

For  the  purpose  of  proving  insanity,  the  Opinion  of  a  person  possessing 
medical  skill  is  admissible.  Wright's  case  ;  Russ.  and  Ry.  456  (a) ;  ante^ 
p.  167. 

The  disposal  of  persons  found  to  be  insane  at  the  time  of  the  offence 
committed,  is  regulated  by  the  statute  39  and  40  Geo.  3,  c.  94,  ante, 
p.  211. 

The  mode  of  arraignment  and  trial  of  such  persons  has  also  been  stated^ 
ante,  p.  211. 

Cases  in  which  the  prisoner  has  been  held  not  to  be  insane.]  In  the 
following  cases,  the  defence  of  insanity  was  set  up,  but  without  effect^ 
and  the  prisoners  were  convicted.  The  prisoner  was  indicted  for  shoot- 
ing at  Lord  Onslow.  It  appeared  that  he  was  to  a  certain  extent  deranged, 
and  had  misconceived  the  conduct  of  Lord  Onslow,  but  he  had  formed  a 
regular  design  to  shoot  him,  and  prepared  the  means  of  effecting  it. 
Tracy,  J.,  observed,  that  the  defence  of  insanity  must  be  clearly  made 
out ;  that  it  is  not  every  idle  or  frantic  humor  of  a  man,  or  something  uD'!- 
accountable  in  his  actions,  which  will  show  him  to  be  such  a  madman  as 
to  exempt  him  from  punishment ;  but  that  where  a  man  is  totally  deprived 
of  his  understanding*  and  memory,  and  does  not  know  what  be  is  doing 

(1)  1  Whe<i)er*s  C.  C.  48.    Jaduon  v.  Van  Dosen,  5  Johns.  156. 

{a)  1  £ng.C.C.4o6. 


1 
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any  more  than  an  infant,  a  brute,  ^r  a  wild  beast,  he  will  be  properly  ex- 
empted from  punishment.  Arnold's  case,. Collinson  on  Lunacy,  475;  16 
Hqw.  St.  Tr.  764,  765.  The  doctrine,  of  the  learned  judge  in  this  case, 
may  perhaps,  be  thought  to  be  carried  too  far,  for  if  the  prisoner,  in  com- 
mitting the  act,  is  deprived  of  the  power  of  distinguishing  between  right 
and  wrong  with  relation  to  that  act,  it  does  not  appear  to  be  necessary 
tliat  he  should  not  know  what  he  is  doing.     Vide  post. 

Lord  Ferrers  was  tried  before  the  House  of  Lords  foi"  the  murder  of  his 
steward,  ft  was  proved  that  he  was  occasionally  insane,  and  fancied  his 
steward  to<be  in  the  interest  of  certain  supposed  enemies.  The  steward 
.being  in  the  parlor  with  him,  he  ordered  him  to  go  down  on  his  knees, 
and  shot  him  with  a  pistol,  and  then  directed  his  servants  to  put  him  to  bed. 
He  afterwards  sent  for  a  surgeon,  but  declared  he  was  not  .sdrry,  and 
that  it.was  a  premeditated  act ;  and  he  would  have  dragged  the.  steward 
out  of  bed,  had  he  not  confessed  himself  a  villain.  Many  witnesses  stated 
f'*875  ]  that  they  considered  *him  insane,  and  it  appeared  that  several 
t>f  his  relations  had  been  confined  as  lunatics.  It  was  contended  for  the 
prosecution,  that  the  complete  possession  of  reason  was  not  necessary  in 
order  to  render  a  man  answerable  for  his  acts ;  it  was  sufficient  if  he  could 
discriminate  between  good. and  evil.  The  peers  unanimously  found  his 
lordship  guilty.     Earl  Ferrer's  case,  19  How.  St.  Tr.  986. 

The  prisoner  was  indicted  for  shooting  at  and  wounding  W.  B.,  and 
the  defence  was  insanity,  arising  fronni  epilepsy.  -  He  had  been  attacked 
with  a  fit  on   the  9th  July,  1811 ;  and  was  brought  home  apparently  life- 
.  less.     A  great  alteration  had  been  produced  in  his  conduct,  and  it  was 
necessary  to  watch  him^.  lest.hc  should  destroy  h'unself.     Mr.  Warburtoo, 
the  keeper  of  a  lunatic  asylum,  said  that   in  insanity  caused  by  epilepsy, 
the  patient  often  imbibed  violent  antipathies  against  his  dearest  friends,  for 
causes  wholly  imaginary,  which  no  persuasion  could  remove,  though  ra- 
tional on  other  topics.     He  had  no  doubt  of  the  insanity  of  the  prisoner* 
A  commission  of  lunacy  was  produced,  dated  17th  June,  1812^  with  a 
finding  that  the  prisoner  had  been  insane  from  the  30th  March.     [The 
date  of  the  offence  committed  does  not. appear  in  the  report.]     Le  Blanc, 
J.  concluded  his  summing  up,  by  observing,  that  it  was  for  the  jury  to 
determine  whether  the  prisoner,  when  he  committed  the  oflence  with 
which  he  stood  charged,  was  capable  of  distinguishing  between  right  and 
wrong,  or  under  the  influence  of  any  illusion  in  respect  of  the  proseeutori 
which  rendered  his  mind  at  the  moment  insensible  of  the  nature  of  the 
act  which  he  was  about  to  commit,  since  in  that  case  he  would  not  be 
legally  responsible  for  his  conduct.     On  the  other  hand,  provided  they 
should  be  of  opinion  that  when  he  committed  the  oflence  he  was  capable 
of  distinguishing  right  from  wrong,  and  not  under  the  influence  of  such 
an  illusion  as  disabled  him  from  discovering  that  be  was  doing  a  wrong 
act,  he  would  be  answerable  to  the  justice  of  the  country^  and  guilty  in 
the  eye  of  the  law.     The  jury,  after  considerable  deliberation,  pronounced 
the  prisoner  guilty.     Bowler's  case,  Collinson  on  Lunacy,  673,  (n.) 

The  prisoner  was  indicted  for  adhering  to  the  king's  enemies.  His  de- 
fence was  insanity.  He  had  been  accounted  from  a  child  a  person  of- 
weak  intellect,  so  that  it  surprised  many  that  he  had  been  accepted  as  a 
soldier.  Considerable  .deliberation  and  reason,  however,  were  displayed 
by  him  in  entering  the  French  service,  and  he  stated  to  a  comriade  that  it 
was  much  more  agreeable  to  be  at  liberty,  and  have  plenty  ojf  money, 
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than 'to  remain 'Confined  in  a  dungeon.  •  The  jD.ttorney-general  in  reply^ 
said,  that  before  the  offence  could  have  any  weight  in  rebutting  a  charge 
so  clearly  made  out,  the  jury  roust  be  satisfied  that  at  the  time  the  of- 
fence wa&  committed,  the  prisoner  did  not  really  know  right  from  wrong* 
He  Was  convicted.   *  Parker^s  ca^e,  Collinson  on  Lunacy,  477. 

The  direction;  of  Mansfield,  C.  J.;  to  the  jury  in  Beilfngham'3  case, 
seeiiis  not  altogether  in  accordance  with  the  correct  rules  on  the  subject 
of  a  prisoner's  insanity:  Be  said  that  in  order  to  support  such  a  defence, 
it  ought  to  be  proved  by  the  most  distinct  and  unquestionable  evidence, 
that  the  pfisOner  was  .incapable. of  judging  between  *rightBnd  [  *&76  ] 
wrong;  that' in  fact,  it  must  be  provied. beyond  all'doubt,  that. at  the  time 
he  committed  the  act  ke  did  not  consider  that  murder  was  a  crime 
against  the  laws  of  God  and  nature,  and  that  there  was  no  other  proof 
of  jnsanity  which  would  excuse-  murder  or  any  other  crime.  That  in  the 
species  of  madness  called  lunacy,  where  persons  are  subject  to  temporary 
paroxyms,  in  which  they  are  guilty  of.  acts  of  extravagance,  such  persons 
committing  crimes  when  they  are  not  affected  by  the  malady,  would  be 
answerable  to  justice,  and  that  so  long  as  they  could  distinguish  good 
from  evilf  they  would  be  answerable  for  their  conduct;  and  that  in  the 
species  of  insanity  in  which  the  patient  fancies  the  existence  of  injury, 
and  seeks  an  opportunity  of  gratifying  revenge  by  some  hostile  act,  if 
such  person  be  capable. tn  other  respects^  of  distinguishing  between  right 
and  wrong,  there  would  be  no  excuse  for  any  act  of  atrocity  which  be 
might  commit  under  this  description  of  derangement.  The  prisoner  was 
found  guilty^  and  executed.  Bellinghom's  case,  1  Collinson  on  Lunacy, 
636 ;  Shelford  on  Lunatics,  462  ;  see  Offord's  case,  5  C.  and  P.  168  (a). 
The  above  direction  does  not  appear  to  make  a  sufficient  allowance  for 
the  incapacity  of  judging  between  right  and  wrong  upon  the  very  matter 
in  question,  as  in  all  cases  of  monomania.  The  following  observations 
of  an  eminent  writer  on  the  criminal  law  of  Scotland,  are  applicable  to 
the  subject.  Although  ^  prisoner  understands  perfectly  the  distinction 
between  right  and  wrong,  yet  if  be  labors,  as  is  generally  the  case,  under 
an  illusion  and  deception  in  his  own  particular  case,  and  is  incapable  of 
applying  it  correctly  to  his  own  conduct,  he.  is  in  that  state  of  mental, 
aberration  which  renders  him  not  criminally  answerable  for  his  actions* 
For  example ;  a  mad  person  may  be  perfectly  aware  that  murder  is  a 
crime,  and  will  admit  that,  if  pressed  on  the  subject ;  still  he  may  con- 
ceive that  a  homicide  he  has  committed  was  nowise  blaraeable,  befcaose 
the  deceased  had  engaged  in  a  conspiracy,  with  others,  against  bis  own 
life,  or  was  his  mortal  enemy,  who  had  wounded  him  in  his  dearest  in- 
terests, or  was  fhe  devil  incarnate,  whom  it  was  the  duty  of  every  good 
christian  to  meet  with  weapons  of  carnal  warfare.  Alison's.  Princ.  Crim. 
Law  Scotl.  645^  citing  1  Hume,  37,  38.  And  see  the  observations  on  Bel- 
lingham's -case^  Alison,  658. 

It  has  been  justly  observed  that  the  plea  of  insanity  must  be  received 
with  much  mote  diffidence  in  cases  proceeding  from  the  desire  of  gain,  as 
theft,  swindling,  or  forgery,  which  generally  require  some  art  and  skill  for 
their  completion,  and  argue  a  -sense  of  the  advantage  of  acquiring  other 
people^}  property.     On  a  charge  of  horserstealing,  it  was  alleged  that 

the  prisoner  was  insane,  but  as  it  appeared   that  he  had  stolen  the  horse 

•  _  .  " 

(a)  Eng.  Com.  L.  Rep.  zziv.  259. 
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in  the  night,  conducted  himself  prudently  in  the  adventure,  and  ridden 
straight  by  an  unfrequented  road  to  a  distance,  sold  it,  and  taken  a  bill 
for  the  price,  the  defence  was  overruled.  Henderson's  case,  Alison's 
Princ.  Crim.  Law  Scotl.  655,  656, 

V 

Cases  in  which  the  prisoner  has  been  held  to  be  insane.]     James  Had- 
field  was  tried  in  the  Court  of  K.  B.  in  the  year   1800,  on  an   indictment 
for  high  treason,  in  shooting  at  the  king  in  Drury-lane  theatre,  and  the 
I      [  *877  ]  defence  made  for  the  prisoner  was,  insanity.     It  was  *proved  that 
1)0  had  been  a  private  soldier  in  a  dragoon  regiment,  and,  in  the  year  1793, 
.      received  many  severe  wounds  in  battle,  near  Lisle,  which  had  caused  par- 
}     tial  derangement  of  mind,  and   he  had  been  dismissed  from  the  army  on 
account  of  insanity.     Since  his  ceturn  to  this  country  he  had  been  annu- 
ally out  of  his  mind  from  ti^e  beginning  of  spring  to  the  end  of  the  dog- 
I     days,  and  had  been  under  confinement  as  a  lunatic.     When  affected  by 
'     bis  disorder,  ho  imagined  himself  'to  hold  intercourse  with  God :  some- 
times called  himself  God,  or  Jesus  Christ,  and  used  other  expressions  of 
the  most  irreligious  and  blasphemous  kind,  and  also  committed  acts  of  the 
greatest  extravagance  ;  but  at  other  times  he  appeared  to  be  rational,  and 
discovered  no  symptom  of  mental  incapacity  or  disorder.     On  the  14th 
May  preceding  the  commission  of  the  act  in  question,  his  mind  was  very 
much  disordered,  and  he  used  many  blasphemous  expressions.     At  one 
or  two  o'clock  on  the  following  morning,  he  suddenly  jumped  out  of  bed, 
and,  alluding  to  his  child,  a  boy  of  eight  months  old,  of  whom  he  was 
usually  remarkably  fond,  said  he  was  about  to  dash  his  brains  out  against 
the  bed-post,  and   that  God    had  ordered   him  to  do  so ;  and,  upon   his 
wife  screaming  and  his  friends  coming  in,  he  ran   into  a  cupboard  and 
declared   he  would   lie  there,  it  should  be  his  bed,  and  God  had  said  so ; 
and  when  doing  this,  having  overset  some  water,  he  said  he  had  lost  a 
*   great  deal  of  blood.     On  the  same  and   the  following  day  he  used  many 
incoherent  and   blasphemous  expressions.     On  Jhe  morning  of  the  15tli 
May  he  seemed  worse,  said  that  he  had  seen  G()d  in  the  night,  that  the 
coach  was  waiting,  and  that  he  had  been   to  dine  with   the  king.     He 
spoke  very  highly  of  the   king,  the  royal   family,  and   particularly  of  the 
/Duke  of  York.     He  then   went   to  his  master's  workshop,  whence  he 
returned  to  dinner  at  two,  but  said  that  he  stood  in  no  need  of  meat  and 
could   live  without  it.     He  asked  for  tea  between  three  and  four  o'clock, 
and  talked  of  being  made  a  member  of  the  society  of  odd  fellows  ;  and, 
after  repeating  his  irreligious  expressions,  went  out  and   repaired  to  the 
theatre.     On  the  part  of  the  crown  it  was  proved   that  he  had  sat  in  hid 
place  in  the  theatre  nearly  three  quarters  of  an  hour  before  the  king  en- 
tered :  that,  at  the  moment  when  the  audience  rose,  on   his  Majesty's 
entering  his  box,  he  got  up  above  the  rest,  and,  presenting  a  pistol  loaded 
with  slugs,  fired  it  at  the  king's  person,  qnd  then  let  it  drop ;  that,  when 
lie   fired,    his  situation  appeared  favorable   for   taking  aim,  for  he  was 
standing  upon  the  second  seat  from  the  orchestra,  in  the  pit ;  and  he  took 
a  deliberate  aim,  by  looking  down  the  barrel  as  a  man  usually  does  when 
taking  aim.     On   his  apprehension,  amongst  other  expressions  he  said 
that  he  knew  perfectly  well  his  life  was  forfeited  ;  that  he  was  tired  of  life, 
and  regretted  nothing  but  the  fate  of  a  woman  who  was  his  wife,  and 
woulJ  be  his  wife  a  few  days  longer,  he  supposed.     These  words  he 
poke  calmly,  and  without  any  Apparent  derangement ;  and,  with  equal 
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calmness,  repeated  that  he  was  tired  of  life,  and  said  that  his  plan  was  to 

get  rid  of  it  hy  oClier  means,  he  did  not  intend  any  thing  against  the.  life 

of  the  king,  he  knew  the  attempt  only  would  answer  his  purixxse. 

.  L*The  counsel  for  the  prisoner  put  the  case  as  one  of  a  species  [  *878  ] 

m  insanity  in  the  nature  of  a  morbid  delusion  of  the  intellect,  and  ad- 

/mitted  that  it  was  necessary  for  the  jury  to  be  satisfied  that  the  act  in 

I  question  was   the  immediate  unqualified   offspring  of  the  disease.     Lord 

jAe/ij/on,  C.  J.,  held,  that  as  the -prisoner  was  deranged  immediately  before 

/the  offence  was  committed,  it  was  improbable  that  he  had  recovered  his 

/  senses  in  the  interim,  and  although,  were  they  to  run  into  nicety,  proof 

I  might  be  demanded  of  his  insanity  at  the  precise  moment  when  the  act 

/  was  committed,  yet,  there  being  no  reason  for  believing  the  prisoner  to 

/  have  been  at  that  period'a  rational  and  accountable  being,  he  ought  to  be 

/    acquitted,  and  was  acquitted  accordingly,     ttadfield's  case,  Collinson  on 

(     Lunacy, '480,  1  Russell,  11. 

^  The  prisoner  was  indicted  for  setting  fire  to  the  cathedral  church  of 
York.  The  defence  was  that  he  vyas  insane.  It  was  proved  that  he  was 
much  under  the  influence  of  dreams,  and  in  court  he  gave  an  incoherent 
account  of  a  dream  that  had  induced  him  to  commit  the  act,  a  voice  com- 
manding him  to  destroy  the  cathedral  on  account  of  the  misconduct  of 
the  clergy.  Several  medical  witnesses  stated  their  opinions  that  he  was 
insane,  and  that,  when  laboring  under  his  delusion,  he  could  not  distin- 
guish right  from  wrong.  Qne  surgeon  said  that  such  persons,  though  in- 
capable on  a  particular  subject  of  distinguishing  right  from  wrongTseekHto 
avoid  the^danger  tfonsequent  upon  tTier  actions,  and  that  they  frequently 
runaway  and  display  great  cunning  in  escaping  punishment.  The  jury 
acquitted  the^prisoner  on  the  ground  onnsanity7  MlCTttn's  case,  Shelford 
on  Lunacy,  465;  Annual  Register,  vol.  71,  p.  301. 

Cases  of  insanity  caused  by  intoxication.]  Intoxication  is  no  ex- 
cuse for  the  commission  of  crime.  The  prisoner,  after  a  paroxysm  of 
drunkenness,  rose  in  the  middle  of  the  night,  and  cut  the  throats  of  his 
father  and  mother,  ravished  the  servant-maid  in  her  sleep,  and  afterwards 
murdered  her.  Notwithstanding  the  fact  of  his  drunkenness  he  was  tried 
and  executed  for  these  offences.  Dey's  case,  3  Paris  and  Fonbl.  M.  J. 
140  (n.)  There  are  many  men,  it  is  said  in  an  able  work  on  Medical 
Jurisprudence,  soldiers  who  have  been  severely  wounded  in  the  head,  espe- 
cially, who  well  know  that  excess  makes  them  mad  ;  but  if  such  persons  wil- 
fully deprive  themselves  of  reason,  they  ought  not  to  be  excused  one  crime 
by  the  voluntary  perpetration  of  another.  3  Paris  and  Fonbl.  M.  J.  140. 
But  if,  by  the  long  practice  of  intoxication,  an  habitual  or  fixed  insanity 
is  caused,  although  this  madness  was  contracted  voluntarily,  yet  the  party 
is  in  the  same  situation  with  regard  to  crimes,  as  if  it  had  been  con- 
tracted involuntarily  at  first,  and'is  not  punishable  (I).  1  Hale,  P.  C.  32. 
Though  voluntary  drunkenness  cannot  excuse  from  the  commission  of 
crime,  yet  where,  as  upon  a  charge  of  murder,  the  question  is,  whether 
an  act  was  premeditated,  or  done  only  from  sudden  heat  and  impulse,  the 
fact  of  the   party  being  intoxicated  has  been   held  to  be  a  circumstance 


(1)  U.  S.  V.  Drew,  5  Mason,  28.    3  American  Jurist,  5.    Burnet  v.  State,  Mason  and  Yer- 
ger,  133.     Cornwell  t?.  The  State,  Id.  J47. 
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proper  to  Jbe  taken  into  eon6ideratioh(l).  Per  Uolr/oydy  *J.,  Grind- 
ley's  case,  1  Russell,  8.  But  see  Carroll's  case ;  also  Meakin's  case,  and 
Thomas's  case,  ante,  p.  628;  Pearson's  case,  ^  Lew.  144. 


?a 
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In  certain  cases  a  married  woman  is  privileged  from  punishment,  upon 
the  ground  of  the  actual  or  presumed  command  and  coercion  of  her  hus- 
band compelling  her  to  the  commission  of  the  offence.  But  this  is  only  a 
presumption  of  law,  and  if  it  appears,  upon  the  evidence,  that  she  did  not 
in  fact  commit  the  offence  under  compulsion,  but  was  herself  a  principal 
actor  and  inciter  in  it,  she  must  be  found  guihy.  1  Hale,  P.  C.  616.  In 
one  case  it  appears  to  have  been  held  by  all  the  judges,  upon  an  indict- 
nient  against  a  married  woman  for  falsely  swearing  herself  to  be  next  of 
kin,  and  procuring  administration,  that  she  was  guilty  of  the  offence,  though 
her  husband  was  with  her  when  she  took  the  oath.  Dick's  case,  1  Rus- 
sell, 16.  Upon  an  indictment  against  a  man  and  His  wife  for  putting  off 
forged  notes,  where  it  appeared  that  they  went  together  to  a  public-house 
to  meet  the  person  to  whom  the  notes  were  ib  be  put  off,  and  that  the 
woman  had  some  of  them  in  her  pocket,  she  was  held  entitled  to  ah  ac- 
quittal.    Atkinson's  case,  1  Russell,  20. 

Evidence  of  reputation  and  cohabitation  is  in  these  cases  sufficient  evi- 
dence of  marriage.  Ibid.  But  where  the  woman  is  not  described  in  the 
indictment  as  the  wife  of  the  man,  the  onus  of  proving  that  she  is  so, 
rests  upon  her.     Jones's  case,  Kel.  37,  1  Russell,  20. 

But  where,  on  the  trial  of  a  man  and  woman,  it  appeared  by  the  evi- 
dence that  they  addressed  each  other  as  husband  and  wife,  and  passed  as 
BQch,  and  were  so  spoken  of  by  the  witnesses  for  the  prosecution  ;  Patte- 
«o»,  J.,  held  that  it  was  for  the  jury  to  say  whether  they  were  satisfied 
that  they  were  in  fact  husband  and  wife,  even  though  the  woman  had 
pleaded  to  the  indictment,  which  described  her  as  a  "  single  woman.*' 
The  learned  judge  said  she  ought  not  have  been  so  described.  Wood- 
ward's case,  8  C.  &  P.  661  (o). 

The  presumption  of  coercion  on  the  part  of  the  husband  does  not  arise 
unless  it  appear  that  he  .was  present  at  the  time  of  the  offence  committed. 
1  Hale,  P.  C.  45..  Thus,  where  a  wife  by  her  husband's  order  and  pro- 
cnremem,  but  in  his  absence,  knowingly  uttered  a  forged  order  and  cer- 
tificate for  the  payment  of  prize-money,  all  the  judges  held  that  the  pre- 
sumption of  coercion  at  the  time  of  uttering  did  not  arise,  and  that  the 
wife  was  properly  convicted  of  uttering,  and  the  husband  of  procuring. 
Morris's  case,  Russ.  and  Ry.  270  (6). 

So  where  the  husband  delivered  a  threatening  letter  ignorantly,  as 
[  ♦880  J  *the  agent  of  the  wife,  she  alone  was  held  to  be  punishable. 
Hammond's  case,  1  Leach,  447. 


(1)  Penn.  v.  MTall,  Addw.  257. 
(«)  Eng.  Com.  L.  Rep.  xxxiv.  624.    (b)  1  Eng.  C.  C.  270. 
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The  prisoner,  Martha  Hughes,  was  indicted  for  fot^ng  and  uttering 
Baok  of  England  noted.  -  The  witness  stated  that  he  went  to  the  shop  of 
the  prisoner's  husband,  where  she  took  him  into  an  inner  room,  and  sold 
him  the  notes ;  that  while  he  was  putting  them  into  his  pocket,  the  husband 
put  his  head  in  and  said,  ^*  Get.  on  with  you."  On  returning  to  the  shop 
he  saw  the  husband,  who^  as  well  as  the  wife,  desired  him  to  be  careful. 
It  was  objected,  that  the  offence  was  committed  under. coercion,  but 
Thompson,  B.,  thought  otherwise.  He  said,  the  law  out  of  tenderness  to 
the  wife,  if  a  felony  be.  committed  in  the  presence  of  her  husband,  raises 
a  presumption,  prima  facie,  and  prima  fade  only,  as  is  clearly  laid  down 
by  Lord  Hale,  that  it  was  done  under  his  coercion,  but  it  is  absolutely 
necessary  in  such  case  that  the  husband  should  be  actually  present,  and 
taking  a  part  in  tlie  transaction.  Here  it  is  entirely  the  act  of  the  wife ; 
it  is,  indeed,  in  consequence  of  a  previous  communication  with  the  hus*  . 
band  that  the  witness  applies  to  the  wife,  but  she  is  ready  to  deal,  and  has 
on  her  person,  the  articles  which  she  delivers  to  the  witness.  There  nvas 
a  putting  off  before  the  husband  came,  and  it  is  sufficient  if,  before  that 
time,  she  did  that  which  was  necessary  to  complete  the  crime.  The  co- 
ercion naust  be  at  the  time  of  the  act  done ;  but  when  the  crime  has  been 
completed  in  his  absence,  no  subsequent  act  of  his  (though  it  might  possi- 
bly make  him  an  accessary  to  the  felony  of  the  wife),  can  be  referred  to 
what  was  done  in  his  absence.  Hughes's  case,  1  Russell,  18,  2  Lew.  C.  . 
C.  229.  But  where,  on  an  indictment  against  a  woman  for  uttering  coun- 
terfeit coin,  it  appeared,  that  the  husband  accompanied  her  each  time  to 
the  door  of  the  shop,  but  did  not  go  in,  Bayley,  J.,  thought  it  a  case  of 
coercion.  Conolly's  case,  2  Lew.  C.  C.  229 ;  Anon.  Math.  Dig.  C.  L. 
262,  S.  C. 

Where  husband  and  wife  were  convicted  on  a  joint  indictment  for  re- 
ceiving stolen  goods,  it  was  held  that  the  conviction  of  the  wife  was  bad, 
it  not  having  been  left  to  the  jUry  to  say  whether  she  received  the  goods 
in  the  absence  of  her  husband.  Archer's  case^  1  Moody,  C.  C.  143  (a), 
ante. 

There  are  various  crimes,  from  the  punishment  of  which  the  wife  shall 
not  be  privileged  on  the  ground  of  coercion,  such  as  those  which  are  mala 
in  se,  as  treason  and  murder.  1  Hale,  P.  C.  44,  45.  '^  Some  of  the 
books  also  except  robbery."  Per  Patteaony  J.,  Cruse's  case,  8  G.  and  P. 
545  (6),  infra.  The  learned  judge  afterwards  said,  "  it  may  be,  that  in 
cases  of  felony,  committed  with  violence,  the  doctrine  of  coercion  does 
not  apply." 

In  the  above  case,  where  a  husband  and  wife  were  indicted  under  the  7 
Wm.  4  and  1  Vict.  c.  85,  s.  2,  for  the  capital  offence  of  inflicting  an  in- 
jury dangerous  to  life ;  Patteaon,  J.,  seemed  of  opinion  that  as  the  wife 
took  an  active  part  in  the  transaction,  she  might  be  found  guilty  of  the 
offence  with  her  husband,  but  said  he  would  reserve  the  point,  if,  upon 
further  consideration,  he  thought  it  necessary.  The  prisoners,  however, 
were  acquitted  of  the  felony  and  convicted  of  an  assaulter  See  ante,  p. 
731,  and  post, 

*And  in  offences  relating  to  domestic  matters  and  the  govern-  [  ''^l  ] 
ment  of  the  house,  in  which  the  wife  may  be  supposed  to  have  a  principal 
share,  the  rule  with  regard  to  coercion  does  not  exist,  as  upon  an  indict- 


(a)  2  Eng.  C.  C.  143.    {b)  Eng.  Com.  L.  Rep.  zxziv.  623. 
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tnent  for  keeping  a  disorderly  house,  Hawk.  P.  C.  b.  1,  c.  1,  s.  12,  anie, 
p.  744,  or  gaming  house.     Dixon's  case,  10  Mod.  336. 

And  the  prevailing  opinion  is  said  to  be  that  the  wife  may  be  found^ 
guilty  with  the  husband  in  all  misdemeanors,  Arch.  C.  L.  19,  7th  ed.  4  Bl. 
Com.  by  Ryland,  29,  (n.)     Ingram's  case,  1  Salk.  384. 

But  where  a  husband  and  wife  were  jointly  indicted  for  a  misdemeaoor, 
in  uttering  counterfeit  coin,  and  it  appeared  that  the  wife  uttered  the  base 
money  in  the  presence  of  her  husband  ;  Mirehouae^  C.  S.  (after  consulting 
Bosanquet  and  CoUman,  JJ.)  held  that  she  was  entitled  to  an  acquittal. 
Price's  case,  8  C.  and  P.  19  (a).  And  see  Conolly's  case,  ante,  p.  680,^ 
which  was  also  a  case  of  misdemeanpr.     See  also  8  C.  and  P.  31  n.  (6). 

However,  in  Cruse'scase,  ante  p.  808,  where  the  jury  convicted  a  huskmnd 
and  wife  of  an  assault,  under  the  7  Wm.  4  and  1  Vict.  c.  85,  s.  1 1 ;  the 
judges,  on  a  case  reserved,  affirmed  the  conviction,  being  unanimously  of 
opinion,  that  the  point  with  respect  to  the  coercion  of  the  wife  did  not  arise, 
as  the  ultimate  result  of  the  case  was  a  conviction  for  misdemeanor. 

Where  the  wife  is  to  be  considered  as  merely  the  servant  of  her  bus- 
band,  she  will  not  be  answerable  for  the  consequences  of  his  breach  of 
duty,  however  fatal,  though  she  may  be  privy  to  his  conduct.  Thus, 
where  the  husband  and  wife  were  indicted  for  the  murder  of  an 
apprentice  of  the  jiusband,  who  had  died  for  want  of  proper  nourishment, 
Lawrence,  J.,  held  that  the  wife  could  not  be  convicted,  for,  though 
equally  guilty,  in  /oro  conscientiiB,  yet,  in  point  of  law,  she  could  not  be 
guilty  of  not  providing  the  apprentice  with  sufficient  food.  Squire's  case, 
1  Russell,  16.     See  further  an/e,  p.  666. 

A  woman  cannot  be  indicted  as  an  accessary  by  rescuing  her  husband. 
1  Hale,  P.  C.  47.  Nor  can  she  be  guilty  of  larceny  in  stealing  her  hus- 
band's goods,  I  Hale,  P.  C.  514,  ante,  p.  540.  But  if  she  and  a  stranger 
steal  the  goods,  the  stranger  is  liable.  Tolfree's  case,  1  Moody,  C.  C. 
243  fb),  ante,  p.  541.  So  it  has  been  held  that  she  was  not  guilty  of 
arson  within  the  7  and  8  Geo.  4,  c.  30,  s.  2,  by  setting  her  husband's  house 
on  fire.     March's  case,  1  Moody  C.  C.  182  (c),  ante,  p.  253. 

■-  —  -  —       -         -     -         -  -»_  I  J. 

(o)  Eng.  Com.  L.  Rep.  xxxiv.277.    (b)  2  Eng.  C.  C.  243.    (c)  Id.  182. 
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in  malicious  injuries,  616- 


in  administering  unlawful  oaths,  668. 
before  the  fact,  to  self  murder,  722. 
in  piracy,  780. 
in  offences  relating  to  the  postSffice. 

788,789. 
in  rape,  800. 
ACCIDENT, 

where  it  excuses  assault,  259. 

from  discharge  of  fire  arms,  ^7. 
ACCUSING, 

of  infamous  crimes,  845,  868. 
of  murder,  &c.  866. 

of  crimes  punishnble  witli  death,  tran»' 
portation,  Ac.  868. 
ACCOMPLICES, 

admissibility  of  evidence  of,  141,  et  seq. 
See  WUiicsa. 
dy\ng  declarations  of,  27. 
ACQUIESCENCE.     See  Cmsent. 

of  public,  to  prove  liability  to  repair  new 

bridge,  203. 
whether  it  will  excuse  a  nuisance,  740. 
741. 
ACT  OF  BANKRUPTCY, 

proof  of,  270. 
ACT  OF  PARLIAMENT.    See  Statula. 
AD  QUOD  DAMNUM, 

writ  of,  515. 
ADDITION, 

to  name  of  prosecutor  not  necessary,  97. 
variance  in  statement  of,  id. 
ADJUDICATION, 

in  bankruptcy,  proof  of,  273. 
ADMINISTRATION, 

proof  of  letters  of,  192. 
ADMIRALTY, 

examinations,  touching  oiSences  within 

jurisdiction  of,  54. 
venue  in  case  of  ofiences  within  jurisdic- 
tion of.  23:^. 
ADMISSION.     See  Confession. 

where  it  does  not  preclude  the  necessity 

of  producing  a  written  instrument,  3. 
by  prisoner  in  case  of  bigamy,  of  for- 
mer ^mah'iage,  278,  282. 
by  prisoner  in  forgery,  as  to  person  whose 

name  is  forged,  4m. 
of  publication  of  libel,  603. 
ADOPTION, 

of  highway  by  parish,  521. 
ADULTERY, 

sufficient  provocation  to  render  homicide 
manslaughter,  627. 
AFFIDAVIT, 

by  person  convicted  of  crime,  123. 
proof  of,  made  in  causes,  189. 
proof  of  peijury  upon,  759. 
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AFFIRMATION, 

of   Quaker,  Moravian,  &o.',  punishable 
as  perjury,  760. 
AFFAAY, 

nature  of^  and  «Tidenoe,  243. 

where  party  engti^d  in,  may  be  arreBt> 

^d,  688. 
.breakin^^  open  doors  by  pea^  officers,  in 
case  of,  705. 
AGENT, 

notice  to  produce,  1 1. 

confessions  of,  when  admissible  a^inst 

principal,  51.  .     , 

occupation  by,,  in' burglary,  319. 
.   embezzlement  by,  398,  Aw. 
tgeney  in  libel,  605. 
AGISTER, 

where  not'  guilty  of  larceny,  542. 
property  may  be  laid  in,  in  larceny,  583. 
AIOERS, 

proofs  with  regard  to,  200.     See  Apees- 
saries. 
ALE-HOUSE.    See/«fi. 
ALTERING, 

the  legal  coin,  349.  '    . 
equivuent  to  forging,  454. 
a  forged  deed,  472.  ' 
AMBASSADOR, 

proof  of  morriage  in  h6use  of,  289. 
AMICABLE  CONTEST, 

when  excuse  for  an  assault,  260. 
ANCHORS, 

receiving  anchors,  &c.^  weighed  up,  623. 
ANCIENT  DOCUMENTS, 

.  old  leases,  evidence  of  boundaries,  26.  . 
ANIMALS, 

how  to  be  described  in  an  indictment,  94, 
,335,511,577. 
stealing  of,  576  et  sea.     See  Larceny. 
murder,  bv  means  of,  654. 
suffering  dangerous  animals  to  go  at  largo, 
a  nuisance,  745. 
ANIMUS  FURANDI, 

proof  of,  in  burglary,  328. . 

in  larceny.    See  Taktjtg^  in  Lat' 

ceny. 
in  piracy,  779. 
•  in  robbery,  829. 
ANSWER, 

in  chancery,  proof  of,  190. 
proof  of*  perjury  on,  759,  764,  767.. 
APPOINTMENT,- 

o£  persons  acting  in  public  capacity,  proof 

of,  by  parol,  7, 16. 
of  officers  of  custbms,  &c.'656. 
APPREHENSION, 

assault  with  intent  to  prevent,  266. 
shooting  at,  &c.  with  intent  to  prevent 

lawfvd  apprehension,  725, 735. 
.  rewards  for  apprehexision  of  offenders, 
238 
APPRENTICE,  • 

unreasonable  correction  of,  658.  ■ 
death  of,  by  starvation,  murder,  665. 

by  ill  treatment,  667« 
not  supplying  with  food,  an  indictable 
oftence,  666. 
ARRAIGNMENT, 

mode  of,  220. 
ARREST.    See  Pea^e  Officer. 
.    protection  of  witnesses  from,  112. 
proof  of,  on  prosecution  for  escapei  412. 
must  be  justifiable,  413. 


by  peace  officers  in  general,  689,  tt  9eq, 
.  See  Peace  Officer;  and  Murder.  . 
power  to  arrest  und?r  particular  atatiites, 
602.  . 

metropolitan  police  act,  693. 
'    regularity  of  the  prooessf  697* 
what  constitutes,  706. 
ARSON, 

'offence  at  common  law,. 244. 
.  proof  of  tlie  burnings  id. 
pi:oo^  Uiat  tlie   house  burnt  ,m  the 

house  of  another,  id. 
proof  of  the  malice  and  v^ilfulneas, 
.       -    246.        . 
offence  by  statute,  247. 
setting  fire  to  a  dWelling-house,  luiy  pcr- 
^n  being  therein,  id. 
setting  fire  to  houiies,  &c.  id. 
proojT  of  the  setting  fire,  Ac.  248. 
'    proof  of  the  property  set  fire  to,  249. 
proof  of  the  intent  to  injure  or  de-' 
fraud,  253. 
setting  &re  to -coal  mines,  254. 
setting  fire  to  stacks,  &c.  id. 

to  ships. with  intent  to  murder,  856. 
to  ships  with  intefntto  destroy  tjbe 

same,  256. 
to  ships  of' war,  A^.id.  ' 
negligent  ouming,  257. 
ASPORrAVIT,  - 

in  cases  of  larceny  of  cattle,  234 . 
in  stealing  in  a  dwelling-house,  383.- 
what  sufficient  in  larceny,  534. 
ASSAULT, 

hearsay,  when  admissible  on  ph»8ecati<m 

for,  23. 
allegation  of,  (divisible,  92.    . 
what  amounts  to,  252. 
what  doies  not  amount  to,  259. 
accident,  id. 
amicable  contest,  260. 
lawful  chastisement,  id. 
.  self  defence,  id. 
interference  to  prevent  breach  of  the 

peace,  261 . 
..  defence  of  possession,  262. 
execution  of  process  by  officers,  Ac. 
263. 
summary  conviction,  bar  to  indjctrhent,id; 
conviction  for,  upon  an  indictment  for 

felony,  264. 
when  a  sufficient  provocation  in  homi* 

pide,  627,  671. 
with  intent  to  commit  felony,  265. 
on  officers    endeavoring   to   save    ship- 
wrecked property,  Ac. 266. 
on  officers  employed  to  prevent  smug- 
gling, id. 
with  intent  to  spoil  clothes,  id. 
by  workmen,  267. 

on  deer-keepers  and  Uieir  assistants,  382. 
by  poachers,  507,  711. 
with  intent  to  commit  rape,  802. 
with  intent  to  rob,  849. 

ASSEMBLY  UNLAWFUL, 
what  constitutes,  823. 
of  smugglers,  853. 

ATTACHMENT, 

for  disobeying  subpcsna,  106. 
ATTESTING  WITNESS, 

when  he  must  be  called,  195. 

4»roof  by,  when  waived,  id. 
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ATTEMPT, 

to  eonunit  hf ibevy,  a  mMemeuiGNr,  292. 

to  provoke  a  ohaiienge,  339. 

to  commit  felony,  party  may  be  arrested 

without  warrant,  600. 
to  commit  murder,  &o.  733. 
ATTORNEY, 

privilege  of,  as  witness,  176. 

extends  to  his  agents  and  clerks,  id. 
and  to  an  interpreter,  id. 
privilege  tiiat  of  the  client,  id. 
when  attorney  not  privileged,  176. 
what  matters  are  privileged,  177. 
production  of  deeds,  di^c.  id.^ 
what   matters  are  not  privileged — 

matters  of  fact,  178. 
attorney  party  to  the  tiansaction,  179. 
not  liable  for  maintenance,  613. 
AUTRE  FOIS  ACQUIT, 
plea  of  in  burglary,  332. 
AUTRE  FOIS  CONVICT, 
plea  of,  bow  proved,  215. 
AWARD, 

of  commissioners  setting  out  boundaries, 
521. 

BAIL, 

incompetency  of,  as  witnesses,  135. 

false  personation  of,  415. 
BAILEI^, 

larceny  by,  542.    See  Larceny. 
determination  of  bailment,  543. 

property  when  to  be  laid  ^n,  in  larceny. 


captain  of  ship,  as  bailee,  not  guilty  of 
piracy,  780. 
BAILIFF.    See  Peace  officer. 

private  bailiff,  notice  of  his  authority ,  702. 
BANK  OF  ENGLAND.    See  Funds. 

embezzlement  by  officers  and  servante'of, 
407. 
proof  of  being  an  officer  entrusted, 

&c.  id. 
proof  of  the  bills,  &c.  id. 
intent  to  defraud  in  forgery,  457. 
forgeries  relating  to  the  public  funds,  486. 

etse^. 
clerks  m,  making  out  false  dividend  war* 

rante,  488. 
forgeries  in  general,  relating  to,  489,  et 
Beg.    See  Forgery. 
BANK  NOTES, 

filed  at  the  bank,  copy  admissible,  193. 
halves  of,  may  be  described  as  chattels, 

405. 
baak  post  bill  not  a  bill  of  exchange,  id. 
passing  notes  of  bank  that  has  stopped, 

426. 
forgery  of,  degree  of  lesemblance,  452.    . 
forgery  of  in  general,  489,  et  seq.    See 
Forgery. 
of  the  paper  for,  id. 
engraving  plates,  &c.  491. 
BANK  POST  BILL, 

cannot  be  described  as  a  bill  of  exchange, 
464. 
BANKER.    See  Cheek. 
embezzlement  by,  408. 
obtaining  credit  with  and  procniiiig  him 
to  pajr  money  to  a  creditor  is  not  an 
obtaining  money,  427. 
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making  paper  for^^iying  Inaker^ajaot^ 
492. 
engraving  notes,  id. 
BANKRUPT, 

wife  of,  when  competent  wHnew,  139. 
concealing  efl^to,  &c.^  268. 
proof  of  tSe  trading,  270. 
proof  of  the  petitioning  cseditor^s  debt, 
270. 
of  the  act  of  bankruptey,  id. 
of  the  commission  or  fiat,  271. 
of  the  commissioner's  oath,  278. 
of  the  adjudication,  id. 
of  the  notice  to  the  bankrupt,  id. 
of  the  gazette,  id. 
of  the  oankrupt's  examination,  id. 
of  the  concealment,  &c.,  id. 
of  the  value  of  the  effiscte,  274. 
of  the  intent  to  defraud,  id. ' 
BANNS, 

proof  marriages  by,  278. 

marriages  in  wrong  name,  279,  280. 
BAPTISM, 

register  of,  forging,  494» 
BARN, 

demolishing,  822. 
BARON  AND  FEME.    See  JT^fe. 
BARRATRY, 

nature  of  the  ofifence,  274. 
Dunishment,  275. 
BASTARD, 

evidence  on  indictment  for  murder  of, 
639,640. 
BATHING, 

in  exposed  situation,  a  nuisance,  743. 
BATTERY, 

what  will  amount  to,  259. 
BAWDY-HOUSE, 

a  public  nuisance,  744. 
feme  covert  indictable  fo?  keeping,  id. 
so  a  lodger,  id. 

proof  on  an  indictment  for  keeping,  id. 
BEES, 

stealing  of,  576. 
BELIEF, 

false  swearing  tp,  perjury,  76]i. 
BIGAMY, 

first  wife    an  incompetent  witness,  139. 
former  law  and  statute  9  Geo.  4,  c.  31. 
275.  '  ' 

proof  of  the  marriages,  276. 
in  general,  id, 
in  England,  277. 
by  banns,  278. 
by  license,  minors^  281. 
under  the  6  &  7  Wm.  4.  c.  85. 
282.  •         • 

in  Scotland,  id. 
in  Ireland,  284. 
marriages  abroad,  285. 

in  British  factories,  287. 
in  British  colonies,  288. 
in  houses  of  ambassadors,  289. 
venue,  id. 

proof  for  the  prisoner  under  the  ezcep« 
tions  in  the  marriage  act,  290. 

BILL  OF  EXCHANGE, 

forgery  of,  unstamped,  449. 

degree  of  perfectness,  450,  451,  4S^ 
averment  of  forged  bill,  not  proved 
by  forged  acceptance,  454. 
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BILL  or  EXCHANGB-fomtfmiMf.) 

iMmk  post  bill,  cannot  be  described  as, 

454. 
forffery  of  bill  of  ezcbange  does  not  in- 

clode  that  of  acceptance,  465. 
forgery  of,  stat  1  Wm.  4,  c.  66, 473. 

most  pitrport  to  be  lenlfy  such,  474. 
most  be  in  a  negotiable  shajie,  475. 
drawn   in   pursuance  of  particular 
statute,  id. 
stealing  of^  570. 
BLANK  WARRANTS, 

illegal,  6S)6. 
BLASPHEMY, 

at  common  law,  592. 
br  statttte,  593. 
BOAT, 

stealing  fVom,  573. 
firing  at,  by  smugglers,  854. 
BOUNDARIES, 

hearsa]^,  when  admissible  to  ^ve^  90* 
venue  in  oflfences  on  boundaries  of  coun- 
ties, 230. 
of  highways,  proTed  by  award  of  com- 
missioners, 521. 
BREW-HOUSE, 

when  a  nuisance,  741. 
BREAKING, 

proof  of,  in  Imrg^ary,  302.   * 
Waking  out  of  a  dwelling-bouse,  331. 
proof  ot,  in  house-breaking,  384. 
a  building  within  the  curtilage^  391. 
proof  of,  in  prison  breach,  7U6. 
into  shop,  warehoase,  &c.  852. 
BRIBERY, 

nature  of  the  oifence,  291. 
bribery  at  elections  for  members  of  Par- 
liament, 292. 
BRIDGES, 

competency  of  inhabitants  on   questions 

respecting,  134. 
indictment  for  not  repairing,  293. 
proof  of  the  bridge  being  a  public  bridge, 

id. 
highway  at  each  end,  295. 
proof  of  the  bridge  being  out  of  repair, 

295. 
proof  of  the  liability  of  the  defendants,  id. 
at  common  law,  id. 
new  bridgeS)  296. 
public  copipanies,  297. 
mdjyiduals  raiione  tsntirtf,  296. 
proof  in  defence,  id. 
by  counties,  id. 
by  minor  districts  and  indiTiduals, 

299. 
by  corporations,  id. 
Tenue  and  trial,  id. 
competency  of  witnesses,  id. 
indictment  for  maliciously  pulling  down 
bridges,  300. 
BROKER, 

embezzlement  by,  408. 
BUILDINGS, 

what  buildings  form  part  of  the  dwelling- 
house,  311,  312. 
breaking  and  entering  a  building  within 
the  curtilage,  391. 
BUOYS, 

wilfully  cutting  away,  622. 
BURGLARY, 

offence  at  comnoa  law,  301. 


■Ututes  7  &  8  Geo.  4,  c.  29,  and  7  Win. 

4  and  1  Vict  e.  86,  id.  * 
burglary  and  assault  with  intent  to  mur- 
der, &c.  302. 
evidence;  in  burglary,  id. 
proof  of  the  breaking,  id. 
general  instances,  303. 
doors,  id. 
windows,  304. 
chimneys,  306. 
fixtures,  cupboards.  &c.  30& 
waUs,ii. 
gates,  id. 

constnicti^e  breaking,  307. 
fraud,  id. 
conspiracy,  id. 
menacesj308. 
by  one  df- several,  id. 
proof  of  tbie  entry,  id. 

indoduction  of  fire-aims  or  instru- 
ments, 309. 
by  firiqg  a  gun  into  the  house,  310. 
constructive  enti^ — by  one  of  sev- 
eral, id. 
proof  oi  the  premises  being,  a  mansioo- 
house,  id. 

occupation,  312. 
temporary  or  permanent,  314. 
house  divided  without  internal 
communication,  and  occupied 
by  several.  315. 
occupied  by  same  perwm, 
316. 
wherfe  there  is  an  internal  com- 
munication, but  the  parts  are 
occupied  by  several  under  dis- 
tinct titles,  317. 
■     by  lodgers,  id. 

by  wife  or  fiunily,  319; 

by  clerks  or  agents  of  pofclie 

companies,  &c..-id. 
by  servants,  occupying  as  such, 

321. 
by  servants,  occupying  as  ten- 

ants,  323. 
by  guests,  &A.  324. 
by  partners,  325. 
outbufloingB  and  curtilAge,  326. 
proof  of  the  o^nce  having  Men  conunii- 

ted  in  the  nighttime,  387. 
proof  of  the  intent  to  commit  felony — ^fel- 
ony at  common  law  or  by  statute, 
328. 
variance  in  statement  of,  339. 
minor  offsnce,  larceny,  dtc.  330. 
proof  of  the  breaking  out  of  a  dwe|lin|(- 

house,  &c.  331.  ^ 

proof,  upon  plea  o£  autrefois  aeqmi,  332. 
on  indictment  for,  prisoner  may  be  con- 
incted  of  larceny,  91. 
BURIAL, 

conspiracy  to  prevent,  indictable,  367. 
refusing  to  bury,  indictable,  380. ' 
burying  without  mquest,  id. 
of  MKiies  cast  on  shore,  380. 
register  of,  forgihg,  494. 
destroying  or  counterfeiting^  495. 
BURNING.    SeejfrssN. 
negligent  burning,  257. 

CANAL, 

maliciously  breaking  down  banks  of,  617. 
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CANAL-^fOR/tnuei.) 

rtealinff  goods  from  Teflsels  on,  573. 
CAPABILITY, 

of  committiiic  ciimefl,  872. to  878. 
CARRIERS, 

latoeny  by,  542,  543.    See'  Larcfitty, 
special  nroperty  in  foods,  583. 
CARRYING  AWAY, 
'      what  sufficient  in  larceny,  534. 
CATTLE, 

Tariande  in  description  of,  94,  335. 
stealing  horses,  cows,  &c.  333. 
killing,  with  intent  to  steal,  336. 
maiming,  &c,  of,  id.  « 

proof  oTthe  animal  being  within  the  stat. 

337. 
proof  of  the  injury,  id. 
proof  of  malice  and  intent,  338. 
CENTRAL  CRIMINAL  COURT, 

yenne  and  jurisdiction  of,  235. 
CERTIFICATE 

of  commissioners  of  stamps,  how  proved 
under  6  A,  7  Wm.  4,  c.  76,  601. 
CERTIFICATE  OF  CONVICTION.     See 

CdnvieUoH. 
CHAIRMAN  OF  QUARTER  SESSIONS 

cannot  be  called  as  a  witness,  181. 
CHALLENGE 

to  fight,  what  amounts  to,  338. 
proof  of  intent,  339. 
venue,  id. 
CHAMBERS, 

burglary  may  be  committed  in,  315. 
'    steuing  in,  a  stealing  in  a  dweUing-house, 
385. 
CHAMPERTY, 

what  amounts  to,  614. 
CHANCE-MEDLEY, 

what  amounts  to,  528,  717. 
CHAPEL, 

setting  fire  to,  247. 
demolishing,  729. 
sacrilege  in,  756. 
CHARACTER, 

evidence  of  character  of  prosecutor  when 
admissible,  68. 
of  prisoner,  89.  ' 
of  general-  character  of  witness,  when 
admissible,  165. 
CHASTISEMENT, 

lawful,  excuse  in  assault,  260. 
excessive,  causing  death,  658. 
assault  with  Intent  to  chastise,  resistance 
to,  715. 
CHEATING, 

what  eheato  are  indictable,  340. 

afiecting  the  crown  and  the  public,  id. 
jmblic  justice,  id. 
ftlse  weights  and  measures,  341 . 
what  cheats  are  not  indictable,  id. 
bare  assertion,  id. 

w,-^^^*"^*^  ^  contract  only,  342. 
CHECK  '^ 

on  banker  giving,  without  effects,  not  in- 
dictable at  common  law,  342 

but  isa  false  pretence  under  stat.  id. 
419, 420. 

proof  of  forgery,  444 

m  both  a  warrant  and  order  fer  pay- 
ment of  money,  481. 

when  not  the  subject  of  Uuteay, 
573. 

extorting  by  duress,  861. 


CHEMIST, 

guilty  of  manslaughter  for  death  caused 

CHIL^^  ""^  '^'  ^' 

in  ven»e  ta  mere^  not  the  subject  of  mUr- 

der,  241.    See  Abortion* 
chastisement  of,  excuse  in  asmult,  260. 
stealing  of^  343. 
concealing. of  birth  of,  344. 
property  when  to  be  laid  in,  582. 
murder  of,  in  the  birth,  638. 

name  of,  639, 640; 
unreasonable  correction  of,  causing  death, 

658. 
death  of,  by  exposure,  murder,  665. 
carnal  kno  wlearo  of  female  children,  801 . 
CHIMNEY,  • 

-  entering  by,  burglary,  3Q5,  309. 
CHOSES  Tn  ACTfoN, 

stealing  of,  570. 
CHRISTIAN  RELIGION, 

.     libels  on,  593. 
CHURCH, 

setting  fire  to,  247. 
demoushing,  822. 
sacrilege^  So.    See  SaeriUgo, 
CLAIM,  . 

goods^taken  under  fkir  claim  of  right,  not 
larceny,  537. 
so  in  robbery,  829. 
CLERK, 

who  is,  within  the  7  &  6  Geo.  4,  as  to 

embezxlement,  397. 
person  employed  in  capacity  of,  399. 
COACHMAN,  t--  J     , 

furious  driving  by,  601 . 

finding  goods  m  hackney-coach,  539. 

of  stage-coach,  property  may  be  i^d  in, 

COAL-MlNE, 

setting  fire  toj  S^. 
COCK-PIT, 

keeping  of,  a  public  nuisance,  744. 
COCK-THROWING, 

an  unlawful  sport,  660. 
COERCION 

of  wife  by  husband,  879. 
COIN, 

proof  of  guilty  knowledge  of  coin  beine 
counterfeit,  85.  ^ 

proof  of  counterfeiting  the  gold  and  sil- 
ver coin,  347. 
proof  of  the  count^feiting,  348. 
proof  that  the  coin  is  counterfeit,  id. 
proof  of  coloring  counterfeit  coin  or 
metal-~and  fifing,  and  altering  le- 
gal coin,  349. 
proof  of  impairing  or  diminishing  the 

coin,  350.  ^ 

proof  of  uttering  eounterfiiit  gold  or 
silver  coin,  351. 
proof  of  the  simple  uttering,  id. 
proof  of  the  compound  o£noe 
of  uttering,  having  other  &lse 
coin  in  possession,  352. 
proof  of  buying  or  selling  eountei^iteolii 
for  less  value  than  its  denomination- 
importing  counterfeit  coin,  354. 
proof  of  having  counterfeit  coin  in  pos- 
session, 355. 
proof  of  counterftiting,  4ke.  th*  eopper 
eoin,  366* 
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proof  of  oounterfeithi^  foreign  coin,  356 
proof  of  utterinff  foreign  counterfeit  coin, 

359. 
proof  of  having  in  poeeegsion  five  or  more 

pieces  of  foreign  counterfeit  coin,  358. 
proof  of  ofEencea  with  regard  to  coining 

took,  a59. 
venue,  361. 
traversing,  id. 
accessaries,  id. 
interpretation  clause,  id. 
COLLAtERAL  FACTS,     . 

evidence  of,  when    admissible,  74,  7o. 

See  Issue. 
in  proving  riots,  820. 
COLONY, 
.    proof  of  marriage  in,  288. 

COLORING 

of  coin,  349.    &ee  Coin, 
COMMISSION 

of  bankrupt,  proof  of,  271. 
COMMISSIONERS, 

oaths  taken  before,  perjury,  756. 
COMPANIES, 

Sublic,  liability  of,  to  repair  bridges,  297. 
urglary  in  house  of,  319  to  321. 
larcenies  connected  with  stock  of,  570. 
property  laid  in,  in  larceny,  5ti6,  588. 
directors  of,  indictable  for  nuisance  com- 
mitted by  their  servants,  746. 
COMPARISON 

of  handwriting  inadmissible,  197. , 

evidence  of  persons  skilled  in  detect- 
ing forgeries,  id.,  196. 
COMPOUNDING  OFFENCES, 
fislonies  and  misdemeanors,  362. 
informations  on  penal  statutes,  id. 
misprision  of  felony,  363. 
taking  rewards  for  helping  to  stolen  goods, 

id. 
advertising  rewards,  &c.  id. 
CONCEALA^NT, 

not  in  italf  evidence  of  stealing,  19. 
<^his  effects  by  a  bankrupt,  268, 272.   See 

Bankrust. 
ofbirth  of  child,  996. 

on  indictment  for  murder,  prisoner 
may  be  convicted  of  concealment, 

CONFESSIONS, 

ground  of  admissibility,  35. 
effect  of,  in  general,  ia. 

party  may  be  convicted  on,  alone,  id. 
with  regard  to  degree  of  credit,  36. 
must  be  voluntary,  397 

cases  where  inadmissible  after  prom- 
'~"  id. 


cases  were  held  adm'ssiUe,  38. 
what  amounts  to  a  threat,  39. 
must  have  reference  to  tem- 
poral matters,  id. 
Mucement  to  confess — where  held 
to  have  ceased,  40. 
where  held  not  to  have 
ceased,  41. 
ptoeeeding  from  pervons  having 
no  aotbority,  43,  883. 
I  by  artiAoe  or  deceptkm  ad- 
missible, 44. 
t^  q^atMkaang  idknittible,  45. 


cases  where  wItnesBes  have  nMde 
statements,  and  have  slierwmrds 
themselves  been  tried  for  the  el^ 

fence,  id.  ...  ^j 

compulsory  examinations,  id.  and  4R 
evidexice  of  fects,  the  knowledge  of 
which  has  been  oAitained  by  im- 
proper confessions,  47. 
evidence  of  acts  done  in  consewnoe 

of  inducement  admissible,  48. 
declarations  accompanying  the    de- 
livery up  of  stolen  property,  id. 
,  only  evidence  against  the  party  making 
Uiem,  49. 
whether  th©  names  of  other  peraona 
mentioned  by  the  prisoner  are  to 
be  read,  id.  and  50. 
confession  of  principal  not  evidence 
against  accessary,  50. 
by  agento,  51 . 

prosecutor  how  afieCted  by  declarar 
tion  of  agent,  id. 
whole  confession  taken  together,  id. 
confession  of  matters  void  m  point  of  law, 
or  false  in  point  of  fkct,  53. 
CONFIRMATION 

of  evidence  ef  accompuce,  144. 

CONIES, 

taking  or  killing  in  the  night,  508. 
CONSENT, 

negative  evidence  of,  6,  71 . 

proof  oi  want  of,  of  father,  in  prosecuUon* 
for  abduction,  240. 

marriage  of  minor,  without,  281. 
CONSPIRACY,  _, 

acts  and  declarations  of  conspirators  wlien 

admissible,  76. 
admissible  as  well  for  the  prisoners  as  for 
the  prosecution,  80.    See  Dednratiomt, 
to  commit  burglary,  307,  308.  ^ 
proof  of  nature  of  conspiracy  in  general, 
-        364. 

to  charge  party  with  ofience,  365. 
to  pervert  the  course  of  justice,  366. 
relating  to  Uie  public  funds,  &c.,  id. 
to  create  riot.  ike.  id. 
against  morality  and  decency,  367. 
to  marry  paupers,  id. 
affectiz^  trade —  to  defraud  the  pub- 
lic, id. 
by  workmen  to  raise  wages,  368. 
to  extort  money  from  individuals, 

370. 
to  defraud  individuals,  id. 
to  injure  individuals  in  their  trade, 

^71. 
to  commit  a  civil  trespass,  Ac.  w. 
legal  associations,  37V. 
I         proof  OT  the  existence  of  a  conspiracy,  id. 
declarations  of  other  conspirators, 

375. 
proof  of  acts,  &c  done  by  other  eon^nrn* 

tors,  J7t>. 
proof  of  the  means  used,  id. 

cumulativo  instances,  378. 
proof  of  the  obiect  of  the  conspiracy,  id. 
particulars  of  the  conspiracy,  id. 
ciosB-examination  of  witnesses,  id. 

venue,  379.  ^ 

CONSTABLE.    Bee  Pwct  qguter. 


Index. 


889 


CONTRADICTION, 

of  witness  by  party  calling  him,  165. 
by  other  witnesses  by  opposite  party, 
170. 
CONTAGION, 

carrying    about    child  with    contagious 
disorder,  745. 
CONVICTION, 

negative  evidence  in  cases  of,  73. 

proof  of,  to  lender  witness  incompetent, 

124. 
cannot  be  given  in  evidence  in  favor  of 
party  by  whose  testimony  it  was  pro- 
cured, 129. 
former  conviction,  proof  of,  222. 
sammary,  for  assaults,  26:). 
former  conviction,  proof  of,  in  indictment 
for  coining,  353. 

on  indictment  for  escape,  412. 
against  parish  for  not  repairing,  evidence 
on  another  indictment,  525k 
a^inst  townships,  ^26. 
for  publiBhing  one  copy  of  libel,  no  bar  to 

another  indictment,  601 . 
proof  of  guilt  of  principal  in  receiving, 
805,  SOB. 
COPPER  COIN, 

offences  relating  to,  356. 
COPY, 

old  copy  of  record  when  admissible,  187. 
office  copies,  id. 

copies  by  authorized  officers,  id. 
of  public  books,  evidence,  192. 
of  marriage  registers,  &c.,  494. 
of  newspaper,  when  evidence,  601. 
CORN, 

setting  fire  to  stack  of,  254. 

coroniIr, 

depositions  taken  before,  68. 
burying  corpse  without  sending  for,  380. 
indictable  for  not  perfbrming  me  duties 
of  his  office,  753.  « 

CORPORATION, 

copy  of  corporation   books   admissible, 

193.  ♦ 

may  be  liable  to  repair  of  bridges,  296. 

evidence  in  defence  by,  2^. 
burglary  in  house  of,  320. 
statement  of  intent  to  defraud,  in  forgery, 

458. 
when  liable  to  repair  highways,  524. 
property,  how  laid  in,  in  larceny,  586. 
chief  officers  of,  absenting  themselves  on 
charter  day,  753. 
CORPSES.     See  Dead  Bodies. 
CORROSIVE  FLTJIDS, 

throwing  upon  any  person,  725,  732. 
COSTS, 

Stat.  7  Geo.  4,  c.  64,  s.  22—109. 
in  misdemeanors,  110. 
concealing  birth  of  child,  id. 
cases  decided  upon,  7  Geo.  4,  225^ 

226. 
mode  of  pigment  by  treasurer  of 

county,  s^. 
expenses  of  prosecution  for  capital 
offences  in  exclusive  jurisdiction, 
id. 
rewards  for  the  apprehension  of  of^ 

fenders,  228,  336.. 
allowance  to  widows  of  persons  kill- 
ed, 229. 


COUNSEL, 

privilege  of  as  witness,  175. 
open  lug  case  by,  218. 
prisoners*  counsel  act,  219. 
statement  by  counsel,  id. 
cross-examination  by,  220. 
not  liuble  for  maintenance,  613. 
COUNTERFEITING.    See  Coin. 
proof  of,  348. 

word  **  counterfeit"  rejected  as  sorplu*- 
age,  454. 
COUNTIES, 

holding  as^sizes  for  counties  in  adjoining 

county  for  a  city,  and  vice  Ttrta,  230. 
venue  in  ofl^nces  on  boundaries  of,  id. 
offences  in  detached  parts  of  counties,  231. 

in  a  city  or  town  corporate,  id. 
liability  of,  to  repair  of  bridges,  295,  et 
seq.     See  Bridges. 
evidence  in  defence  bv,  296. 
goods  belonging  to,  how  described  in  lar- 
ceny, 587. 
COUNTIN  G-HOUSE, 

breaking  and  stealingSin,  852. 
COURTS.     See  Inferior  Courts. 
ordering  witnesses  out  of,  149. 
where  ue  publication  of  proceedings  of 

is  a  libel,  611. 
stealing,  &c.,  proceedings  of,  569. 
COVENANTER, 

form  of  oatJi  by,  119. 
COWS, 

variance  in  description  of,  94. 
stealing  of,  333. 
CREDIT, 

what,  to  be  attached  to  confessions,  36. 
of  witnesses  in  general,  how  impeached 
and  supported,  169.    See  Witness. 
CRICKET, 

game  at,  within  the  9  Anne,  c.  14, 509. 
CRCfsS-EXAMINATION, 
in  general,  155. 

as  to  statements  of  witnesses  before  com- 
mitting magistrates,  220. 
credit  ot   witness  impeached  by  irrele- 
vant questions  on,  169. 
in  conspiracy,  378. 
CUMULATIVE  OFFENCES,, 
evidence  in  case  of,  82. 
in  conspiracy  to  defraud,  378. 
on  indictment  for  keeping  a  bawdy-house, 
744. 
CUPBOARDS, 

breaking  of,  whether  burglary,  306. 
CURTILAGE, 

what  constitutes,  in  burglary,  326. 
breaking  and  entering  a  budding  within, 
391. 
CUSTODY, 

of  ancient  documents,  194. 
of  law,  goods  in,  580. 
CUSTOM, 

immemorial  when  presumed,  16. 
hearsay  admissible  to  prove,  25. 
townships  liable  to  repair  highways  by, 
52. 
CUSTOMS  (KING'S), 

venue  in  case  of  ofiences  committed  at 
sea,  235. 
in  other  cajies,  id. 
forgeries  relating  to,  499. 
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CUSTOMS  (KlJ9Q'B),—{emtinued.) 

oflfences  by  smuggierB  against,  SSi,  et  8$q. 
enactments  respecting  evidence  in  prose- 
cuting, relating  to,  855. 
CUTTING, 

proof  of,  under  the  7  Wm.  4  and  1  Vict 
o.  85,  728. 

DEAD  BODIES.    See  Burial. 

oflfenoes  relating  to,  379. 

no  property  in,  584. 
DEAD  PERSONS, 

libels  on,  595. 
DEAF  BND  DUMB, 

when  competent  as  witness,  116. 

aiTttgnment  of,  210. 
DEATH, 

5 resumption  as  to,  21,  22. 
epositions  admissible  in  case  of,  62. 
proof  of  the  means  of  killing  in  murder, 
644. 

yariance  in  proof  of,  649. 
DEBENTURE, 

stealing  of,  570. 
DECENCY, 

public,  conspiracies  against,  367. 
dead  bodies,  offences  relating  to,  379. 
DECLARATIONS, 

where  admiasible,  23. 

in  cases  of  treason,  id. 

of  assault,  id.     of  rape,  id. 
of  rioting,  24. 
of  peijury,  id. 
of  pedigree,  25. 
of  public  right,  id. 
of  persons  having  no  inter- 
est to  misrepresent,  26. 
of  persohs  speaking  a^rainst 

their  own  interest,  id. 
of  persons  making  entries, 
^c.  in  the  regular  course 
of  their  duty  or  employ- 
ment, id. 
dying  declarations,  id.    See 
Dying  Declarations.  ' 
accQmpanyinff  the  deliveiy  up  of  stolen 

property,  43. 
of  conspirators,  when  admissible,  76. 
letters  and  writings  of,  77. 

not  necessary  that  they  should 

have  come  to  hand,  ia.  78. 
as  to  time  and  place  of  finding, 
78. 
collateral  declarations  of  prisoners,  when 

admissible,  87. 
of  husband  and  wife,  136. 
former  declarations  of  witness,  if  admis- 
sible to  support  his  testimony,  173. 
of  conspirators,  475. 

of  party  administerincr  illegal  oath,  evi- 
(fence  of  motive,  749. 
DECREE, 

in  equi^,  proof  of,  190. 
DEDICATION, 

of  way  to  the  public,  511. 
DEED, 

forgery  of,  at  common  law,  439. 

in  genera],  472. 
stealing  of,  668. 
DEER, 

stealing  of;  361, 576. 

power  of  deer-keepeni  to  seixe  guns,  382. 


assaulting  them  or  their  aasistanio,  id. 
DEGRADING  QUESTIONS, 

whether  witness  is  bound  to  answer,  1G2;. 
DEMAND, 

demanding  money  with  menaces,  660. 
what  amounts  to  a  ^*  demand,"  •861*. 
DEMOLISHING, 

houses,   &c.  stat.  7  &  8  Geo.  4,  c.   30, 

822. 
what  is  a  '*  befirinning  to  demolish,"  id. 
DEPOSITIONS, 

statute  7  Geo.  4,  c.  64,  62. 
where  admissible,  id. 
.in  case  of  death,  id. 
or  insanity,  id. 

or  permanent  inability  to  trayel,  63. 
where   inability  to  travel  iempofrarj 

not  admissible,  id. 
witness  kept  back  by  prisoner,  id. 
does  not  extend  to  treason,  id. 
mode  of  proof,  id. 
mode  of  taking,  id. 

in  presence  of  prisoner,  id. 

where  present  during  part  of  time, 

64. 
should  be  fully  taken,  65. 
signature,  65. 

parol    evidence    not    admissible  to 
vary,  66. 
admissible  on  trial  of  other  offenees,  id. 
admissible  to  contradict  witness,  id. 
case  of  several  depositions,  67. 
of  returning  depositions,  id. 

Krisoners  entitled  to  copies,  id. 
efore  the  coroner,  id. 

whether  prisoner  must  be  pce«- 
ent,  69. 
depositions  in  India,  70. 
depositions  by  consent,  id. 
proof  of  depositions,  190. 
proof  of  depositions  in  equity,  id. 
DETAINER,    FORCIBLE.     See    FordhU 
Entry  and  Detainer. 

froof  of  the  detainer  being  forcible,  434. 
GENCE, 

in  searching  for  lost  instrument,  12. 
in  procuring  information  of  death  of  wife 
m  bigamy,  290. 
DISABLING, 

proof  of  intent  to  disable, — the  7  Wm.  4 
and  1  Vict.  c.  84,  733. 
DISFIGURING, 

proof  of  intent  to  disfigure,  725, 733. 
DISORDERLY  HOUSE.   See  Bawdy-hoiue. 

GanUng-kouse^  Jfuisance. 
DISSECTION, 

taking  up  body  for,  indictable,  380. 
of  bodies  of  murderers  abolished,  634. 
DISSENTING  CHAPEL, 

not  within  the  statute  as  to  sacrilege, 

851. 

demolishing  of,  822. 

burning  of,^7,  249. 
DISTRICT, 

inhabitants  of,  if  beund  to  repair  high- 
ways, 522. 

defence  by,  526. 
DISTURBING  PUBLIC  WORSHIP,  388. 
DIVIDEND  WARRANTS, 

felse,  by  clerks  in  Bank,  488. 
DIVISIBIJE  AVERMENTS, 

instanoet  of^  91,  et  seq. 
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DIVORCE, 

what  a  defence  in  bigamy,  290. 
DOCUMENTARY  EVIDENCE, 
acts  of  parliament,  185. 
records,  lfc6. 
office  copies,  and  copies  by  authorized 

officers,  &c.  187. 
inquisitions^  188. 
verdicts,  id. 

affidavits  made  in  causes,  189. 
proceedings  in  equity,  190. 
depositions,  id. 

proceedings  in  bankruptcy,  191. 
proceedings  of  the  insolvent  courts,  id. 
judgments  and  proceedings  of  inferior 

courts,  id. 

probates  and  letters  of  administration, 

192. 
foreij^n  laws,  id. 

public  books,-^nd  documents,  id. 
public  registers,  193. 
ancient  documents,  teri*ier8^  dltc.,  194. 
proof  of  seals,  id; 
.    private  documents,  195. 
attesting  witness,  id. 
when  waived,  id. 
handwriting,  196. 

proc^of  execution — when  dispensed  with, 
198,  i-  1 

stamps,  id. 
DOG, 

not  the.  subject  of  larceny,  577. 

statute  7  and  8  Geo.  4,  c.  29,  578. 
DOORS, 

breaking  of,  in  burglary,  303. 

when  peace  officer  justijfied  in  breakinir. 
704,705.  *' 

DRIVING, 

furious,  44 1 .    . 

negligent,  death  Caused  by,  manslaughter, 

drown'     '   . 

attempts  to,  7  Wm.  4  and  1  Vict.  c.  85. 
725,727.  ' 

DUELLING, 

when  it  amounts  to  murder,  686. 

guilt  of  seconds  in,  687. 
challenging  to  fight,  338. 
DWELLimJiHOUSE; 

what  constitutes  a  man's  own  house,  in 
arson,  245. 

setting  firejto,  any  person  being  therein, 
247. 

setting  fire  to,  7  Wm.  4  and  1  Vict..c.  89, 
id. 


lult  justifiable  m  defence  of,  262,  705, 

^ISo  to  ^m""^  ^"^  ""''^'  • "  ^"'«^' 
breaking  out  of,  burglary  by,  331. 
housebreaking,  383. 

Stat.  7  &  8  Geo.  4,  c.  29,  and  7  Wm. 
4  &  1  Vict.  c.  90,  id. 

proof  of  the  breaking  and  entering, 

proof  of  the  premises  being  a  dwel- 
ling-house, 385. 
proof  of  the  larceny^  id. 
stealing  in  a  dwelling-house  to  the  amount 
of  dl ,  id. 

'^  t  ?,?.^^-  ^'  ^'^>  »w*  7  Wm;  4 
dfr  1  Vict,  c  90,  id. 


proof  of  the  stealing  of  th«  goods— 

what  ffoods,  386. 
proof  or  the  value  of  the  goods  sto- 
.  len,  387. 

proof  of  the  stealing  being  in  a  dwel- 
ling-house, id. 
consequences  of  verdict  against  one 
of  several,  as  to  part  of  the  of- 
fence, 389. 
indictment  for  burglary,  id. 
stealing  in  a  dwelling-house,  any  person 
^  therein  being  put  in  bodily  fear,  id. 

statute  7  Wm.  4  and  1  Vtct.  c.  86,  id. 
proof  that  some  person  was  put  tn 
bodily  fear,  390. 
breaking  and  entering  a  building  within 

the  curtiJage,  391. 
privilege  of,  with  regard  to  outer  doors 

not  being  broken,  705. 
acts  done  in  defence  of,  704,  705,  706. 
demolishing,  822. 
DYING  DECLARATIONS, 
in  ^neral,  27. 
by  child  of  tender  years,  id. 
admissible  only  in  homicide,  where  the 
circumstances  of  the  death  are  the 
subject  of  the  declaration,  28. 
not  admissible  in  civil  cases,  29. 
the  party  must  be  aware  of  his  situation, 
id. 

interval  of  time  between  the  declaration 

and  death,  31. 
'  where  reduced  into  writing,  32. 

degree  of  credit  to  be  given  to,  33. 

evidence  in  answer  to  proof  of,  34. 

of  wife  admissible  against  husband,  141 
EAST  INDIA  BONDS, 

forgery  of,  488. 
EAVES-DROPPING, 

a  public  nuisance,  745. 
ECCLESIASTICAL  COURT, 

sentence  of,  defence  in  biinunv.  S290 
ELECTION,  8     J»«^. 

.  putting  the  prosecutor  to  his  election,  215 
•   216. 

.  in  ease  of  embezzlement,  405. 
where  party  is  charged  both  as  princiMa 
and  receiver,  813. 
EMBEZZLEMENT,  m 

the  whole  sum  stated  need  not  be  piovcd' 
by  bankrupt  of  his  efiects,  268:     8e^ 
Bankrupt, 

stotute  7jc  8  Geo.  4,  c.  29,  392. 
proof  of  being  a  servant,  30a 

what   servanto  are  within  the 
•tatute,  id. 

^^  **'  Wment  of  wrvants, 

P"^/  °Lfe*"«  *  "^^^^  ^«**>»  the  Stat- 
ute,  397. 

proof  of  being  a  person  employed 
for  the  purpose,  or  in  the  capacity 
of  a  clerk  or  servant,  399. 
proof  of  the  chattels,  money,  Ac, 

embezzled,  400. 
proof  of  the  embezzlement,  402. 
particulars  of  the  embezzlement,  405. 
embezzlement  by  persons  in  the  pub- 
lie  service,  id. 
in  the  Bank  of  England,  407. 
^40?^®"'  'm^nts,  and  fiu^rs. 
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£Mfi£ZZLEMENT-~(eofi^tt«l.) 

of  minor  importance,  410. 
diatinetton  between,  and  larceny,  400. 
by  ofiicera  of  the  post-office,  7d2,  et  stq. 
See  Poet-office, 
EMBRACERY, 

what  amounts  to,  614. 
ENGINES,     • 

in  mines,  malicious  injuries  to,  617. 
steam-en  fines,  nuisances,  742. 

regulated  by  1  &  2  Geo.  4,  c.  41,  id. 
demolishing,  822.  ^ 

ENGROSSING,  437. 
ENTRY, 

in  burglary,  proof  of,  308  to  310. 
in  house-breaking,  3H4. 
in  forcible  entry,  433. 
unlavTfuUy  entering  land  for  the  purpose 
of  taking  game,  504.     See  Gume. 
ENTRY,  FORCIBLE.    See  Forcible  Entry. 
EQUITY, 

proof  of  proceedings  in,  190. 
ESCAPE, 

proof  of  escape  by  the  party  himself,  411. 

proof  of  the  criminal  custody,  412. 
proof  of  escape  suffered  by  an  officer,  id. 
proof  of  arrest,  413. 

must  be  justifiable,  id. 
proof  of  Toluntary  escape,  id. 

retaking,  id. 
proof  of  negligent  escape,  414. 

retaking,  414. 
proof  of  escape  from  the  custody  of  a  prt- 
Tate  person,  id. 
punishment,  id. 
conTeying  took  to  prisoner  to  assist  in, 
707.    See  Prison-breach  and  Rescue. 
EXAMINATIONS, 

statute  7  Creo.4,  c.64,  53. 
felonies,  id. 
misdemeanors,  54. 
cfflf^nees  committed  at  sea,  id. 
mode  of  taking  examination,  id. 
questioning  the  prisoner,  id. 
must  not  Iw  on  oath,  55. 
when  reduced  into  writing,  and  when 
not,  id. 

cases  of  no  writing,  56.  [id. 

particular  part  not  taken  down, 
signature,  57. 
informal  examinations  used    to    refresh 

memory  of  witness,  58. 
mode  of  proof,  59. 

examination  of  witnesses  in  general,  149, 
et  seq.     See  Witness, 
on  voire  dire^  153» 
in  chief,  154. 
cross-examination,  155. 
re-examination,  157. 
of  bankrupt,  proof  of,  272. 
EXCHEQUER  BILLS,  ^ 

not  legally  signed  may  be  described  as 

efiects,  408. 
forgery  of,  488. 
stealing  of,  573. 
EXCISE, 

copy  of,  books  of,  admissible,  193. 
venue  in  indictments  for  resisting  officers 

of,  235. 
forgeries  relating  to,  499; 
EXCCWMUNICATION, 

doet  not  render  witness  incompetent,  122. 


EXCUSABLE  HOMICIDE, 

what  amounts  to,  528,  717. 
EXEMPLIFICATION, 

of  will,  1J)2. 
EXECUTORS, 

when  property  to  be  laid  in,  584. 
EXPENSES.     See  Costs, 
EXPLOSIVE  SUBSTANCES, 

sending,  725,  rJ2. 
EXTORTION, 

the  exact  sum  need  not  be  proved,  93, 
753. 

conspiracy  to  extort  money,  370. 

when  indictable  in  general,  253. 

FACTOR, 

embezzlement  by,  408. 
FACTORY, 

proof  of  marriage  in  British  factory.  287. 
FALSE  PERSONATION, 

offence  at  common  law,  415. 

by  statute,  id. 
personating  bail,  acknowledging  recoreiy, 

&€.  id. 
of  soldiers  and  seamen,  416. 
personating  owner  of  stock,  and  endeaT- 
oring  to  transfer,  487. 
FALSE  PRETENCES, 

all  the  pretences  need  not  be  ployed,  92. 
statutory  proyision,  417. 
what  amounts  to  a  false  pretence,  419. 
not  necessary  that  words  ^lonld  be 

used,  423. 
goods  obtained  upon  an  instrument 
void  in  law,  424. 
proof  of  the  false  pretenoes,  425. 
proof  of  the  falsity  of  the  pretence,  426. 
proof  of  the  intent  to  cheat  or  defnad, 

427. 
proof  of  the  obtaining  some  chattel,  mo- 
ney, or  yaluable  security,  id. 
proof  of  the  ownership  of  the  property, 
428. 

J)TOof  of  all  bcinjgr  principals,  429. 
efbndant  not  to  be  acquitted,  where  the 
offence  appears  to  be  larceny,  id. 
restitution  of  the  property  obtained,  id. 
distinction  between  and  larceny,  417, 552. 
FELO  DE  SE, 

party  persuading  another  to  commit  self.* 
murder  guilW  of  murder  as  prinsipsl, 
if  present,  721. 
trial  of  accessary,  722. 
FELONY)  examination  of  prisoners  in,  53. 
proof  of  intent  to  commit  in  burglary, 

328. 
compounding,  362. 

misprision  of,  363. 

oath  binding_party  to  commit,  749. 
FEME  COVERT.    See  Wife: 
FERRETS, 

no  larceny  of,  570. 

FIAT 

in  bankruptcy,  proof  of,  271, 

FILING, 

of  coin,  349. 
FINDING, 

goods  procured  by,  when  laroenj,  538| 
dtseq,  • 

letters  carried  by  post,  767. 
FIREWORKS, 

setting  off,  a  noisanee,  745. 
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FISH, 

where  lareeny  etfiM  be    committed  at 

common  law,|429,  576. 
stotute  7  &  8  Geo.  4,  c.  29,  wilfblly  tak- 
ing or  destroyins  Rah,  430. 
power  to  apprehend  offenders,  id. 
taking  oysters,  431. 
maliciously  breaking  down  fish  ponds, 

617. 
FIXTURES, 

breaking  of,  in  borglsry,  306. 
larceny  of,  565. 
FORCIBLE  ENTRY  AND  DETAINER, 
offence  at  common  laWf  431. 
offence  by  statute,  id. 
proof  of  the  entry,  433. 
proof  of  the  force  and  violence,  id. 
proof  that  the  detainer  was  forcible,  434. 
proof  of  tin  possession  upon  which  the 

entry  was  made,  435. 
proof  tnat  the  oflfence  was  eommrtted  by 

the  defendant,  436. 
«ward  of  destitution,  id. 
competency  of  witnesses  in,  130,  436. 
FOREIGN  BtLLS, 

forffing  bills,  &c.  purporting  to  bo  made 

f^rood,  468. 
ongraTing  foreign  bills  or  notes,  493. 
FOREIGN  COIN, 

offences  relating  to,  356  to  358.     See 

Ccin, 
FOREIGN  liAW, 

evidence  of  person  skilled  is,  168,  286. 

FOREIGN  MARRIAGES, 

proofof,  285to267. 
FOREIGNERS, 

libels  upon,  597. 
FORESTALLING,  437. 
FORMER  CONVICTION.    See  Conviction, 
FORFEITURE,  , 

questions  subjecting  witness  to,  159. 
FORGERY, 

forgery  at  common  law,  439. 
proof  of  the  false  making,  440. 

in  the  name  of  the  party— assuming 
the  name  of  a  person  in  exist- 
ence, id. 
party  forging  having  the  same 
name,  441. 

fictitious  name,  443. 
assumed  and  borne  by  the  pajrty 
forcing,  444. 
proof  c^  the  fa&e  making-— with  regard  to 
the  apparent  validity  of  the  matter 
forged,  448. 
substantial  resemblance  to  true  in- 
strument, 450. 
cases  of  non-resemblance,  452. 
proof  of  the  act  of  forgin^r,  453. 
proofof  the  uttering,  454. 
proof  of  the  disposing  or  putting  off*,  455. 
proofof  the  intent  to  defnud,  456. 

with  regard  to  the  psrty  intend- 
ed to  be  defirauded,  457. 
proofof  identity  of  the  party  whose  name 

is  forjzed,  460. 
proof  of  the  forged  instrument,  462. 
proof  with  regani  to  principals  and  acces- 
saries, 466. 
proof  of  guilty  knowledge,  467. 
witnesses,  id. 
venae,  id. 
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forgery  of  instruments  not  nni^v  vt 

{mrportiug  to  be  not  made  in  £ng« 
and,  468. 
interpretation  clause,  469. 
punishment,  id. 

forgery  of  particular  instnuneHtSt  472. 
forging  wills,  id. 
forging  deeds,  id. 

proof  of  forging  of  bills  of  exchange, 
promisscHry  notes,  and  wsmmts  or 
orders  for  payment  of  money,  or  de- 
livery of  goods,  Ac,  473.  » 
proof  of  forging  bills  of  exchai^ge,  Ac,  id. 
proof  of  forging  orders  or  warrants,  Stc^ 

476. 
forging  receipts,  481. 
forgeries  relating  to  the  public  funds,  486. 
false  entries  in  books  of  bank  and 

transfer  in  false  name,  id. 
proof  of  forging^tranafer  of  stock,  and 
power  of^attorney  to  transfer,  487. 
proofof  personating  owner,  and  en- 
deavoring to  transfer  stock,  488. 
proofof  forg'mg  attestation  to  power 
of  attorney,  or  transfer  of  stcck,  id. 
proofof  clerks  in  the  Bank  making 

out  ftlse  dividend  warrants,  id. 
proof   of  forging    exchequer  bills. 
East  India  bonds,  diie.,  in. 
forgery  and  similar  offences  with  regard 
to  bank-notes,  489. 
proofof  forging  and  uttering  bank- 
notes, id.  ^  ^ 
proof  of  purchasing,  reeeivmg,  «c. 

forged  Dank-notes,  id. 
prod[^of  making  or  having  moulds, 

die.  id. 
proviso  as  to  papers  for  bills  of  eji- 

change,  490. 
proof  of  engraving  any  bsnk  note, 

&c.,  id. 
proof  of engravin^any  word,  Ike.  491 . 
proof  of  making,  dec.  mould  for  man* 

ufacturing  paper,  id. 
proofof  engravmg  bill  of  exchange, 

d^.,492. 
proof  of  engraving  foreign  bills  or 
notes,  &c.,  403. 
forgeries  of  entries  in  public  registers,  404r- 
foreery  of  stamps,  496. 

proof  of  the  intent,  499. 
variance,  id. 
forgery  of  other  public  documents,  499. 
forgeries  relating  to  the  navy  and  army,  idi 
to  the  customs  and  excise,  id. 
to  land-tax,  &c.,  500. 
to  public  officers  in  courts 

01  justice,  &c.,  id. 
to  matters  of  trade,  &c..  id. 
evidence  of  handwriting  being  forged,  5, 

6, 197. 
presumption  of  intent  to  defVaud,21. 
proof  of  euilty  knowledge,  82,  ii  oeq. 

See  GuiSy  knmoUdge. 
competency  of  witnesses  in,  by  the  9 
•    Geo.  4,1:29. 

evidence  of,  matter  of  opinion  in,  169, 197. 
of  franks,  788. 
FORUM  DOMESTICUM.    Sec  CorrectMon^ 
Murder,  Apprentice. 

FRANCE,  ^^^ 

proof  of  law  of  marriage  in,9B7. 
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FRANKS, 

forgery  of,  788. 
FRAUD 

.  in  assuming  wrong  name  to  eyade  mar^ 
ria^UwB,S^,381. 
constitating  a  constructive  breaking  in 

burglary,  307. 
cheating,  when  indictable,  339. 

when  not,  341. 
conspiracy  to  defraud  individuals,  370. 
by  public  officers,  752. 
FREEHOLD, 

larceny  of  things,  part  of,  564,  565. 
FRUIT, 

larceny  of,  568. 
FUNDS, 

conspiracies      ating  to,  366. 
embezzlements  relating  to,  4C6. 
forgeries  relating  to,  486,   et  seq.      ^ee 

F&r^ery. 
larcenies  relating  to,  570. 
FURIOUS  DRIVING, 

punishable  as  a  misdemeanor,  ^1. 


GAME, 
•    statute  7  and  8  Geo.  4,  c.  29,  602. 

taking  or  killing  hares,  &c.  in  the  night, 
id. 
proof  of  the  taking  or  killing,  id. 
proof  that  the  olfence  was  committed 
in  some  warren,  &.c.  used  for  tble 
breeding  hares,  &c.,  id 
proof  of  the  offence  being  committed 
.  in  the  night,  id. 
taking  or  destroying  game  by  ni^ht,  503. 
proof  of  tlie  former  convictions^  id. 
proof  of  the  tiiird  ofi^noe,  504. 
proof  of  the  situation  and  occupation 

of  the  land,  id. 
limitation  of  time  for  proaecutions, 
id. 
unlawfully  entering  land  for  the  pvurpose 
of  taking  game,  being  armed,  id. 
proof  of  the  entering,  &c.,  505. 
proof  of  the  entering,  or  being  in  the 

place  specified,  id. 
proof  of  the  purpose  to  take  or  de- 
stroy, 506. 
proof  of  being  armed,  id; 
assault  upon  uersqns  apprehending  offen- 
ders,  id.  507,  711. 
GAMEKEEPERS, 

power  to  arrest  poachers,  507,  711. 
cases  of  murder  of^  711,  712. 
GAMING, 

oflfence  at  common  law,  508. 
statute  9  Anne,  c.  14,  509*. 
proof  of  the  game-,  id. 
proof  of  the  winning  at  one  time  or 
fitting,  id.      . 
statute  18  Geo.  2,  c,  34,  510. 
GAMING-HOUSES,     . 
a  public  nuisance,  743. 
wife  may  be  indicted  for  keeping,  744. 
proceedings  under  25  Geo.  2,  c.%,  id. 
GAOLER.    See  Peace  officers. 

sdffering  prisoner  to  escape,  412.    See 

Esetme,     . 
indictable    for  misusing    his    prisoners, 
752. 
GARDEN, 

Stealing,  in,  567, 568. 


GATE, 

breaking  of,  m  bucglazT,  306. 
GAZETTI^  ^^ 

proof  of,  272. 
GLASS  HOUSE, 

where  a  nuisance,  741. 
GLEANING, 

whether  larceny,  638. 
GOVERNMENT, 
libels  on,  594. 
GRAND  JURORS, 

whether  privileged  from  disclosiii^ 
ters  before  them,  180. 
GRAND  JURY, 

matters  before,  whether  privileged  fiom 
disclosure,  181. 
GREENWICH  HOSPITAL, 

embezzlements  relating  to,  411. 
GRIEVOUS  BODILY  HARM, 

proof  of  intent  to  do,  statute  4  W.  4  and 
1  Vict  c,  85,  725,  734. 
GRUDGE, 

weight  of  old  grudge,  on  indietmeni  for 
murder,  686. 
GUEST, 

occupation  by,  in  burglair,  324 
property  may  be  laid  m,  m  laroenv,  583. 
refusal  to  receive,  by  innkeeper,      '*  * 
ble,  743.  "^ 

GUILT, 

presumptive  proof  of,  17. 
arising  from 
property,  18,'588. 
GUILTY  KNOWLEDGE, 

evidence  of  other  transactions  to 
82^etsaj, 
uttering  other  foiged  notes,  id. 
other  notes  need  not  be  of 
description,  id. 
1  Scoteh  law  on  this  suliject,  84. 

^  declarations'  of  prisoner   as  to 

former  uttering  inadmi—ible^ 
id. 
where  other  notes  subject  of  an- 
other indictment,  8o. 
possession  of  other  notes,  id. 
Evidence  of  facts  subsequent  to 
the  offence  charged,  now  ftr 
admissible    to     prove  guilty 
knowledge,  86. 

of  receiver,  id. 

in  prosecutions  for  maki^  coining-tools, 

&c.,  360.' 
in  forgery,  467. 
in  recpivmg  stolen  goods,  811. 
GUNPOWDER, 

gi;npowder  mills  a  nuisance,  745. 
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HABEAS  CORPUS, 

ad  testificandum^  when  and  how  iMved, 
107. 

how  served,  108. 
HANDWRITING, 

primary  evidence  of,  5. 

may  be  disproved  by  third  person,  id. 

evidence  of  signin^lerk  not  necesniy 
on  Bank  prosecutions,  6. 

evidence  of,  in  general,  196. 
HARES, 

taking  or  destroying,  502.    See  Qmms. 
HAY,      *  ^^ 

setting  firs  to  stack  of,  254. 
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HEALTH, 

pobliCf  selling  unwholesome  provisions, 

340,  745. 
nuisances  injurious  to,  739,  740. 
exposing  persons  with  conta^ous  disor* 

HEARSAY, 

general  nature  of  hearsay  eyidence,  23. 
admissible  as  part  of  the  resjesta^  23. 
OB  qnestions  of  pedigree,  25. 
OB  questions  or  public  or   general 

right,  id. 
of  persons  having  no  interest  to  mis- 
represent, 26. 
of  jiersons  speaking  against  their  own 

mterest,  id. 
of  persons  making  entries,  &c.  in  the 
regular  course   of  their  employ- 
ment, id. 
of  dying  declarations,  27  to  34.    See 
Lhfinr  Dtdaratunu. 
how  iar  evidence  of  liability  to  repair  ra- 
tione  tenurwj  296. 
.    eontents  of  letter,  785. 
HIGHWAY, 

proof  o^  being  within  parish,  102. 
prosecutor  competent  witness,  130. 
at  each  end  of,  a  bridge,  repairs  of,  295. 
nuisances  to  highways,  51 1. 

proof  of  the  way  being  a  highway, 

511. 
proof  of  the  highway  as  set  forth, 
514: 

with  regard  to  the  termini,  515. 
proof  of  changin|^,  id. 
proof  of  the  nuisance — what  will 
amount  to,  516. 
whether  justifiable  from  neces- 
sity, 518. 
not  repairing  highways,  519. 

proof  oi  liability  to  repair,  id. 
parish,  id. 
inclosure,  522. 
particular  districts  .and  persons 

by  prescription,  id. 
corporations,  524. 
private  individuals,  id. 
proo&  in  defence,  525. 
parish,  id. 

districts,  or  private  individuals, 
526. 
competency  of  witnesses,  id. 
particulars  of  the  highways  obstruct- 
ed, &c.  527. 
oosts,  Ac,  id. 
HIGH  SEAS.    See  Admiralty  venue. 
HOMICIDE.    See  MansUatghter,  Murder. 
not  felonious,  of  three  kinds,  528. 
justifiable,  id. 
excusable,  id. 
by  misadventure,  id. 
chance-medley,  id. 
HOP-BINDS, 

maliciously  cutting  or  destroying,  621. 

HOR8E4 

variance  in  description  of,  94. 

evidence  on  indictment  for  stealing,  333, 

334,337. 
horse-race  within  stat  9  Anne,  c.  14, 509. 
ywHiimwg  and  wounding,  336* 
poisoning,  338. 
conspiracy  to  sell  unsound  horse,  371. 


HOUSE.    See  DweUing-luMe. 

act8  done  in  defence  of,  705, 706, 707. 
demolishing,  822. 
HOUSE-BREAKING,  385.    See  DweUtng- 

house. 
HOUSE  OF  COMMONS, 

resolutions  of,  no  defence  to  an  action  for 
.a  libel,  610.     See  ParUameni, 
HUNDRED, 

competency  of  inhabitants  of,  133,  6S7. 
HUSBAND  AND  WIFE.    &ee  »Ve. 

incompetency  of,  as  witnesses,  136,  et  S9q. 

See  Witness. 
husbaixd  may  be  principal  in  rape  on  wife, 
798. 

IDEM  SONANS, 

rule  of,  97. 
IDENTITY, 

proof  of,  in  bigamy,  277. 

of  the  person  whose  name  is  forged,  460. 

in  larceny,  578. 
IDIOT, 

incompetent  witness,  116. 

marriage  of,  276. 

arraignment  of,  211. 

disposal  of,  if  found  insane,  id. 
ILLEGALITY, 

not  to  be  presumed,  16. 
IMPAIRING 

the  king's  coin,  350. 
IMPARLANCE,  213. 
IMPLEMENT.    See  Machinery. 
IMPORTING 

of  counterfeit  coin,  354. 

of  foreign  counterfeit  coin,  357. 
IMPRESSMENT, 

cases  of  murder  or  manslauirhter  in  course 
of,  693.  . 

IMPRISONMENT, 

froof  of,  in  prison  breach,  795. 
TING 
to  mutiny,  529. 
INCLOSURE, 

locloBure  Act,  road  set  out  under,  when 
a  highway,  511.  [628. 

INDECEfe"^^''  ^^"^""^  ^y  ""^"^  ^' 
indecent  libels,  594. 

acts  of,  indictable  as  nuisances,  743. 
INDIA, 

depositions  in,  70. 
INDICTMENT, 

divisible  averments  in,  91,  93. 

descriptive  averments  in,  93,  et  seq. 

how  i>roved,  186, 187. 

quashing  of,  217. 

form  of,  in  forgery,  462,  464. 
INDORSEMENT, 

of  bill  of  exchange,  forgery  of,  what  is 
within  the  statute,  442. 

on  warrant  or  order  for  payment  of  mo- 
ney not  within  statute  1  Wm.  4,  c.  66, 
476. 
INFAMOUS  CRIME, 

admissions  of  prisoner  as  to  other  oflfen- 
ces,  73. 

proof  of  other  attempts,  id. 

accusing  of,  838,  845,  868.     See  Thrtats» 
INFAMY, 

incompetencyoC  witnesses  from,  122,  tt 
seq.    See  witness. 
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INFANT.    BeeCkUd. 

dyingldeclanitions  of,  S7. 

when  incompetent  witness  from  want  of 

understanning,  114. 
marriage  of,  in  Ireland,  285. 
maj  be  guilty  of  forcible  entry,  436. 
chastisement  of,;260, 656. 

by  exposure,  665. 
stealing  o^  343. 
oonceument  of  birtK,  344.  • 
property  laid  in,  583. 
murder  of,  in  birth,  63B,  639. 
when  presumed  capable  of  committing 

rape,  796. 
carnal  knowledge  of  female  infant,  801. 
when  incapable  of  committing  crimes, 
872. 
in  cases  of  misdemeanors  and  offen- 
ces not  capital,  id. 
in  cases  of  c^>ital  ofiences,  id. 
INFECTION.    See  Coniagum, 
INFERIOR  COURTS, 

proof  of  judgments  and  proceedings  in, 
191. 
INFIDELS 

admissible  witnesses,  118. 
INFORMATIONS 

on  penal  statutes,  compounding,  362. 
INFORMERS, 

when  competent  witnesses,  130. 
disclosures  by,  when  privileged  from  being 

made  public,  18E2. 
to  whom  Bach  disclosures  must  be  made, 
id. 
INHABITANTS 

Gompetenl  witnesses,  though   penalties 

given  to  poor,  1^ 
«toiiipetC9ey  ci^  in  geaeral,  id. 
under  the  recent  highway  act,  134. 
,    on  indictments  respecting  highways, 
626,587. 
of  hundred,  competent,  587. 
INNS, 

every  one  entitled  to  keep,  at  common 

law,  743. 
disorderly,  indictable,  id. 
i|»nkieeper  bound  to  supply  ji^aests,  id. 
setting  up  new  inn  in  neighborhood  of 
others,  id. 
INNOCENCE, 

presumption  of,  16. 
INNXJENDO, 

proof  of,  in^ibel,  605. 
INSANITY, 

depositioq  admissible  mi  insanity  of  witp 

ne8s,6S2. 
of  prisoner,  proceedings  in  case  of,  311. 
when  it  exempts  from  the  consequences 
of  crime,  873. 
cases  in  which  prisoners  have  been 

held  not  insane,  874. 
flsses  in  which  they  have  been  held 

insane,  876. 
insanity  caused  by  intoxication,  878. 
INSCRIPTIONS 

on  baanexSf  &c.,  how  proved,  4. 
in  ftmily  bibles^  &c.,  25. 
INSOLVENT, 

mcpof<^  discharge  under  Insolvent  Debt- 
ors' Act,  3. 
WSOLVENT  COURT, 

proof  of  proceedings  of  the,  191. 


INSURANCE, 

proof  of  policy  of,  2,  253,  354. 
INTENT 

to  defraud,  presumption  of,  21. 

in  cases  of  forgerj^,  id.,  456. 
proof  of  by  collateral  circumstances,  87. 
cases  of  threatening  letters,  id.  86. 
of  libel,  88. 
of  murder,  id. 
of  treason,  id. 
averment  of,  divisible,  93. 
to  marry  or  defile,  in  cases  of  abduction, 

230. 
on  prosecutions  for  abortion,  242^  243. 
to  injure  or  defraud  in  arson,  253. 
of  bankrupt  to  defraud,  in  concealing  hin 

effecU,  273,  274. 
to  commit  felony,  in  burglarv,  328. 
variance  in  statement  or,  32D. 
killing  cattle  with  intent  to  steal,  336. 
in  maiming  cattle,  &c.,  338. 
to  provoke  a  challenge,  339. 
to  defraud,  in  false  pretences,  417. 
to  defraud,  in  forgery,  456. 
mode  of  proof,  id. 

with  regard  to  the  party  intended  to 
be  defrauded,  457. 
.  in  for^ries  of  stamps,  499. 
malicious,  in  libel,  007.  ^^ 

in  malicious  injuries  to  the  person,  732. 
to  murder,  733. 

to  maim,  disfigure,  khs  disable,  id. 
to  do  some  ffrievoual>odily  harm,  734. 
to  prevent  lawful  apprehension,  736. 
in  perjury,  769. 
in  robbery,  829. 

in  assault,  with  intent  to  rob,  850. 
INTEREST, 

declarations  of  persons  having  no  interest, 

26. 
of  witnesses  in  general,  126  to  135.    See 
Witness, 
INTERPRETER, 

acting   between  attorney  and  client,  n 
privileged  witness,  17d. 
INTESTATE, 

goods  of,  in  whom  proper^  is  to  be  laid 
in  larceny,  584. 
rt^OXICATION, 

insanity,  caused  by,  878. 
INTRODUCTORY  AVERMENTS, 
in  libel,  proof  of,  597. 
in  perju^,  766. 
IRELAND, 

proof  of  Irish  statutes,  186. 
proof  of  Irish  marriages,  284, 265. 
ISSUE, 

evidence  confined  to,  73. 
general  rule,  id. 

cases  where  evidence  of  other  tran» 
actions  is  admissible,  as  refer- 
able to  the  point  in  issue,  74. 
acts  and  declarations  of  conspi- 
rators, 76. 
admissible  for  prisoner  as  well 

as  for  piesecutor,  80. 
cumulative  offences,  82. 
guilty  knowledge,  id. 
hfi\M  subsequent  to  Sie  olfenoe-^ow 
far  admissible  to  prove  guilty 
knowledge,  87. 
intent,  87N 
evidence  of  character  of  proseontor,  86. 
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evidence  of  character  of  prisoner,  89. 
tfubstaoce  of  the  issue  to  be  proved,  90. 
fieneral  rule,  id. 
divisible  averiueuts,  91. 

sufficient  to  prove  what  consti- 
tutes an  offence,  id. 
in  cases  of  intent,  93. 
descriptive  averments,  id. 

in  cases  of  property  stolen  or 

injured,  id. 
name  of  the  prosecutor  or  party 
injured,  95. 
rule  of  idem  sonans,  97. 
name  of  third  persons  mentioned 

in  the  indictment,  98. 
mode  of  committing  offences,  99. 
what  are  not  material,  100. 
averments  as  to  time,  101. 
averments  as  to  place,  id. 
averments  as  to  value,  103. 

JEW, 

form  of  oath]J)y,  119. 

proof  of  marriages  of,  278,  282. 
JOINDER   OF   DISTINCT  OFFENCES, 

215. 
JOINT  TENANT, 

forcible  entry  by,  435. 

larceny  by,  581. 

property  of,  how  laid,  id. 
JOURNALS, 

of  parliament,  how  proved,  186. 
JOURNIES, 

venoA  in  ease  of  offisnces  eommitted  on, 
231. 
JUDGES, 

callinflr  as  witnesses,  181. 
JUDGMENT, 

reversal  of,  restores  competency  of  infa- 
mous witness,  126. 

how  proved,  186. 

in  inferior  courts,  191 

brinirinff  prisoners  up  for,  223,  224.  ^ 
JUDGMENT  OF  DEATH, 

recording,  224. 
JURAT, 

not  conclusive  evidence  of  place  where 
affidavit  W08  sworn,  760.  • 

JUROR, 

•Tideoce  by,  181. 
JURY, 

discharge  of,  221. 

may  find  either  a  general  or  a  special  ver- 
dict, 2B8.  *^ 
may  give  verdict  on  the  whole  matter  in 

libel,  611. 
•mbrocery  of,  614. 
JUSTICE, 

libels  on  the  administration  of,  595. 
JUSTICES  OF  THE  PEACE, 

whether  they  con  grant  an  attachment 
for  disobeying  a  mbp^na^  109. 
they  may  fine  and  imprison,  id. 
matters  communicated  to,  when  privileg- 
ed from  disclosure,  182. 
illegal  proceedings  by,  indictable,  752. 
JUSTIFIABLE    HOMICIDE,    528.      See 
Mwrdjer. 

KIDNAPPING, 

at  oommoyi  law,  529. 
statute  9  Geo.  4,  c.  31,  639. 


KILLING 

cattle,  with  intent  to  steal,  336. 
maliciously  killing  cattle,  336,  337. 
KING, 

the  king's  coin,  what  is,  361. 
property,  when  laid  in,  407. 
libels  against,  595. 
petition  to,  not  Iibellous,[^609. 

LAND  TAX : 

copy  of  books  of  commissioners,  admissi- 
ble, 193. 
forgeries  relating  to,  500. 
LARCENY, 

definition  and  punishment,  530. 
proof  of  the  lucri  eausd,  532. 
proof  of  the  taking,  534. 
proof  of  the  manual  taking,  id. 
proof  of  the  felonious  intent  in  the 
taking,  536. 

goods  obtained  by  false  process 

of  law,  id. 
goods  taken  by  mistake,  id. 
goods  taken  by  trespass,  472. 
goods  token  under  a  fiiir  claim 

of  right,  537. 
goods  procuredjby  the  finding, 

goods  taken  by  wife — or  by  wife 
and  a  stranger,  540. 
proof  of  the  taking  witii  reference  to  the 
possession  of  the  soods,  541. 
original  taking  not  felonious,  id. 
cases  of  bailees^,  542. 

determination  of  the  bailment, 
543. 
cases  of  servants,  545. 
cases  of  lodgers,  550. 
stealing  from  the  person,  id. 
proof  of  the  taking }  distinction  between 
larceny  and  fidse  pretences—cases 
of  larceny,  552. 
no  intent  to  part  with  the  property 
by  the   prosecutor — original  felo- 
nious intent  on  the  part  of  the 
prisoner — cases  of  hiring  horses, 
d&c,  553. 
various  cases  amounting  to  larceny, 
where  goods  have  been  obtained 
by  false  pretences,  ring-dropping, 
i&c.  556. 
cases  of  pretended  purchases,  559. 
proof  of  the  taking ;  distinction  between 
larceny  and  false  pretences— cases 
of  fiilsie\>retences,  561. 
intent  to  part  with  the  property  by 
the  prosecutor — original  felonious 
intei^t  on  the  part  of  the  prisoner, 
id. 
pretended  purchases,  id. 
cases  of  obtaining  goods.  See,  hy 
false  pretences,  SS3. 
proof  of  the  things  stolen — things  savor- 
ing of  the  realty  at  common  law. 


things  annexed  to  buildings,  &c., 

565. 
mines,  WS. 
trees,  &c.,  S€7. 
written  instruments,  568. 

securities  for  money,  dec.,  670. 

promisBOxy  notes,  571. 
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LARCENT-.(,^^,^.) 

t^ankers'  checks,  573. 
^^cxchequer  bills,  id. 
goods  from  veesels,  id. 
fif^^s  in  the  course  of  manafacture, 
575. 
proof  of  the  thing  stolen— animals,  &c. 
•^-domestic  animals,  576. 
'     animals,  fgra  naturiB^  id. 
dead  or  reclaimcdt  id. 
animals  kept  for  pleasure  only,  and 

not  fit  for  food,  577. 
dom,  pigeons,  &c.,  578. 
proof  rf  the  thing  stolen,  id. 
^   identity,  id. 
▼aloe,  579, 
proof  of  the  ownersh'p-^ases  where  it  is 
imnecessarj  to  allege  or  prove  own- 
ership, id. 
intermediate  tortious  taking,  id. 
goods  ha  aulodik  legis^  5ti0. 
goods  of  the  offender  himself,  580. 
goods  of  joint-tenants  and  tenants  in 

common,  581 
goods  in  possession  of  children,  582. 
goods  in  possession  of  iMiilees,  563. 
in  possesion  of  carriers,  drivers 
of  stage  coaches,  &jc.^  id. 
goods  of  deceased  persons,  executors, 

&e.584. 
goods  of  lodgers,  585. 
goods  of  married  women,  id. 
goods  of  persons  unknown,  .id. 
goods  of  servants,  586. 
goods  of  corporations,  id. 
goods  belonging  to  counties,  dx.  587. 
goods  for  the  use  of  poor  of  parishes, 

id. 
goods  of  trustees  of  turnpikes,  588. 
goods    of  commissioner  of  sewers, 

&c..  id. 
goods  belonging  to  friendly  societies, 

&c.  id. 
presumption  of  guilt  arisiog  from  the 

possession  of  stolen  property,  id. 
restitution  of  stolen  property,  589. 
venue,  id. 

on  indictment  for  compound  larceny,  per- 
son may  be  convicted  of  simple 
larceny,  92. 
so  on  indictment  for  burglary,  91, 330. 
proof  of,  in  house-breakiDg,  385. 
m  dwelling-house,  to  amount  of  52.,  385. 

See  DtcdUng'kouM. 
distinction  between^  and  embezzlement, 
400. 
and  false  pretences,  417,  561. 
when  larceny,  defendant  not  to  be  acquit- 
ted, 429. 
in  mines  in  Cornwall,  883. 
LEADING  QUESTIONS, 

when  they  may  be  put,  155, 156. 
LEGrriMACY, 

presumption  of,  16. 
LETTERS, 

of  conspurators,  when  admissible,  77,  375. 
opening  or  detaining,  by  officers  of  the 

postK>ffioe,7H2. 
•ecreting,  embezzling,  or  destroying,  dbc, 
7B3.    SeePosC-^T^. 
by  persons  not  employed  by  the  post- 
office,  786. 
stealing  by  sneh  persons,  786. 


money  or  valuable  securities  <mt 

of  letters,  id. 
fraudulently   retaining    letters, 
&c.,  787. 
threatening  letters.    See  Tkreais. 
LIBEL, 

blasphemous  libels — at  common  law,  593, 

statutes,  593. 
indecent  libels,  594. 
libels  on  government,  id. 
libels  on  the  administration  of  justioe, 

595. 
libels  on  individuals,  595. 
proof  of  introductory  averments,  507. 
proof  of  publication — in  general,  599. 
of  libels  in  newspapers,  601. 
by  admission  of  defendant,  603. 
constructive  publication,  id. 
proof  of  innuendos,  605. 
proof  of  malice,  606. 
proof  of  intent,  607. 
venue,  606. 
proof  for  the  defendant,  id. 

statute  32  Geo.  3^  c.  60,  611. 
allegation  of  the  offence  divisible,  92. 
LICENCE, 


LIFE, 

presumption  of  duration  of,  20, 21. 
in  cases  of  bigamy,  290. 

inflicting  bodily  injury  dangerous  to,  731. 
LOCK, 

maliciously  breaking  down,  617. 
LODGINGS, 

stealing  from,  w^t  averments  material, 

100. 
when  burglary  may  be  committed  in.  314. 
when  burglary  may  be  committed    by 

lodger,  £7. 
lodger  may  be  guilty  of  stealing  in  a 
dwelling-house  in  his  own  lodg- 
in|r8,338. 
goo£  stolen  from,  must  be  laid  as 
his  property,  585. 
•lodger,  whether  justified    in   defending 
possession  of  house,  713, 718. 
may  be  indicted  for  keeping  a  bawdy- 
house,  741. 
LOOM.    See  Maefunery, 
LOSS, 

proof  of  low  of  document,  so  as  to  let  in 
secondary  evidence,  12. 
LUCRE, 

proof  of  motive  of,  in  prooecution  for  ab- 
duction, 238. 
LUCRJ  CJiUSja, 
in  larceny,  532. 
in  piracy,  780. 
in  robbery,  829. 
LUNATIC, 

when  a  competent  witness,  116. 
marriage  of,  276. 
airaignment  of,  211. 

MACHINERY, 

malicious  injuries  to,  6Eii3. 
threshing  maehines,  68M. 
MAGISTRATE.    Bee  Justice  of  the  Peaet. 
MAHOMEDAN,  ... 

form  of  oath  by,  120. 
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MAIL  BAGS, 

stealinff  of,  786. 
MAIMING, 

of  cattle,  336.    See  CatUe. 
proof  of  intent  to  m&im',  statute  7  Wm.  4 
and  1  Vict.  c.  85,-725,  733.    See  Ma- 
licious  Injurits. 
MAINTENANCE, 

nature  of  the  offence,  612. 
when  justifiable,  613. 

in  respect  of  interest,  id. 
master  and  servant,  id. 
affinity,  id. 
poverty,  id. 

counsel  and  attomies,  id. 
MALA  PRAXIS, 

when  manslaughter,  632,  661  to  665. 
MALICE, 

presumption  of,  20,  21. 

proof  of  in  arson,  246. 

to  owner,  not  necessary,  on   prosecution 
for  maliciously  killing  cattle,  &c.,  338. 

proofofin  libel,  606,  6§7. 

defendant  may  show  absence  of,  608. 

to  owner,  need  not  be  proved  on  indict- 
ment for  malicious  injury,  615. 

proof  of  in  murder  in  general,  652. 

express  malice  prevenU  provocation  being 
un  excuse,  682. 

genera]  malice  sufficient  in  case  of  mali- 
cious injtisy  to  the  person,  734. 
MALICIOUS  mjURIES, 

pulling  down  bridges,  300. 

tocatUe,  336.  • 

7  «  8  Geo.  4,  c. .  30 — ^general  clauses, 

615,  616. 
with  regard  to  mines,  616. 
with  regard  to  destroying  engines,  617. 
with  regard  to  breaking  down  sea  banks, 

locks,  canals,  fish-ponds,  &c.  id.,  bl8. 
with  re^rd  to  turnpike-gates,  toll-houses, 

&c.,  618. 
with  regard  to  trees  and  vegetable  pro- 
ductions, 619. 

trees  growing  in  parks,  &c".,  above 

the  value  of  U.,  id. 
trees  wherever  growing,  above  the 
value  of  1».,  eaO.  • 

•   Plante,  &c.,  in  a  garden,  id. 
hop-binds,  621. 
with  regard  to  ships,  id. 

destroying  ships  with  intent,  &A.,  id. 
damagingr  a  ship  otherwise  than  by 
fiw,  with  intent,  Ac,  622.    See 
Arson, 
exhibiting  false  lights,  id. 
destroying  wrecks,  or  any,  articles 

belonging  thereto,  id.  ■ 
cutting  away  buoys,  id. 
receivmg  anchors,  6i23. 
.    with  regard  to  machinery  and  goods  in 
the  course  of , manufacture,  id. 
threshing  machines,  dkc,  ^. 
to  the  person— 7  Wm.  4  and  1  Vict.  c. 
85,-723  to  725. 
cutting  or  sUbbing,  728. 
wounding,  729.    ' 
inflicting  bodily  injury  dangerous  to  life, 

■ending  explosive  substances,  or  throw- 
ing corrosive  fluids,  632. 
proof  of  intent  in  general,  id. 


to  murder,',733. 

to  maim,disfi^re,  or  disable,  id. 
to  do  some  grievous  bodily  harm, 

734. 
to  prevent  lawful  apprehension^ 

principals — aiding  and  abetting,  737. 
MANOR,         *-  6  "«» 

custom^of,  provable  by  hearsay,  257 
lord  of,'may  apprehend  poachers,  507. 
MANSLAUGHTER.    See  Jtfurrfer  through- 
out 
conviction  for^on  indictment  fi>r  murder, 

91. 
distinction  between  and  murder,  626. 
in  cases  of  provocation,  626, 661^,  e<  stq. 
in  cases  of  mutaal  combat,  628. 
in  cases  of  resistance  to  peace  officers, 

&c.,  629,  688. 
in  cases  of  killing'  in  the  prosecution  of 

an  unlawful  or  wanton  act,  630, 654. 
of  lawful  act,  631, 655. 
statement  of  mode  of  killing,  640. 
in  cases  of  correction  by  parents,  &c., 

658. 
in  cases  of  sports,  659. 
in  cases  of  administering  medipines,  661. 
venue,  where  committed  abroad  or  at  sea. 

635. 
MANUFACTURE, 

stealing  goods  in  process  of,  575. 
maliciously  destroying  goods  in  proeew 

of,  623.  ' 

what  manufactories  are  nuisances,  740. 
demolishing  buildings  used  in,  822. 
MARK, 

forgery  of  instrument  signed  with,  445: 
perjury  upon  affidavit  signed  with,  759. 
JVlAlvlvET, 

taking  money  for  the  use  of  stalls  in, 

extortion,  753. 
MARRIAGE, 

register,  not  th6  only  evidence  of,  3,  4. 
proof  of  marriages  in  general,  .276  to  289. 

See  Bigamy. 
of  paupers,  conspiracy  to  procure,  when 

indictable,  367h 
register  of,  forging,  4D4. 
'  destroying,  495. 

inserting  false  entzy  of,  id. 
MASTER.    See  Strvant  and  JlppreHtice. 
unreasonable  correction  by  causing  death 

answerable  for  publication  of  libel  hv  ser- 
vant,  603,  604,  605.  ^ 

maintenance  of  (lervant  by,  613. 

liable  for  nuisance  by  act  of  his  servant. 
MATERIALITY,       *  ^ 

of  the  subject  sworn  to,  in  perjarv,  764. 
MEDICAL  MEN.    See  Phys^^^" 

.opinions  of,  admissible,  a,  167, 645. 

attendance  and  expenses  of,  on  inquests, 

MEMBER  OF  PARLIAMENT.    See  Par^ 

'  liiment. 
MEMORY, 

informal  examination  of  prisoner  xmed  to 
refresh,  58. 

MENACES, 

constructive  breaking  by,  in   burgkiy 


308. 
demanding  money  with,  6601 
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MINES, 

BeUmf  on  fire,  954. 

malicious  injuries  to,  616. 

demolishing  engines  used  in,  id. 

workmen  in  mines  in   Cornwall  when 

'    guilty  of  larceny,  883. 
MINOR, 

proof  of  marriage  by,  281. 

Digamy,  in  case  of  marriage  of,  291. 
MISCARRIAGE.    See  Mortion. 
MISDEMEANOR, 

examination  of  witnesses,  defendants,  53. 

suffisring  punishment  in  cases  of,  renders 
witnesses  competent,  124. 

change  of  venue  in  cases  of,  236. 

compounding,  362. 

no  accessaries  in,  205,  466. 

killing  on  escape  on  charge  of,  692,  703. 

arrests  in  cases  of,  703. 
MISNOMER, 

cases  of,  95,  96. 

rule  ofidem  sonams^  97. 

MISPRISION 

of  felony,  363. 
MISTAKE, 

goods  taken  by,  not  larceny,  536. 
MONEY.    See  Coin. 

within  the  post-office  statute,  783. 

demanding,  with  menaces,  860. 

MORAVIANS, 

evidence  of,  admissible,  121. 
of  persons  who  shall  have  been,  id. 
false  affirmation  punishable  as  perjury, 
760. 
MOULD, 

for  the  purpose  of  coining,  359 . 
for  making  bank  notes,  491. 
MURDER, 

evidence  of  former  declarations  of  pris* 
oner,  88.  » 

on  indictment  for,  prisoner  may  be  con- 
victed of  manslaughter,  91. 
evidence  of  medical  men  in,  167. 

or  concealment  of  birth  of  child,  344, 
345. 
statutory  provisions  respecting,  633. 

Sunishment,  634. 
isposal  of  bodies  of  murderers,  id. 
venue  in  murders  committed  abroad, 

635. 
or  upon  the  seas,  id. 
proof  of  a  murder  having  been  commit- 

ted,  636. 
proof  of  the  murder  as  to  the  party  killed, 
638. 
cases  of  children  killed  ih  the  birth, 
id. 

as  to  the  name  of  the  child,  639. 
proof  that  the  prisoner  was  the  party  kill* 
ing,  640. 
his  hand  need  not  do  the  act,  641. 
his  presence  required,  id. 
when  done  by  another  in  his  com- 
pany, 641  to  644. 
proof  of  the  means  of  killing,  644. 

compelliiij;  another  by  mreats  to  kill 

himselfVid. 
by  savage  animab,  645. 
by  poison,  id. 

aceeaBaries  in  jioiaoning,  id. 
by  giving  false  evidence  m  capital 
cases,  Si6. 


parties  dying  of  wooiHit  ttnskillvtff 
treated,  id. 
where  the  deceasedjjwas  intozi- 
caled,  647. 
decisions  in  the  Scotch  law  on  this 

subject,  id. 
accelerating  death,  649. 
variance  in  statement  of  means  of 
killing,  id. 

where  mode  of  death  substantial- 
ly the  same,  id.,  660. 
where  not  so,  651 . 
intermediate  means  need  not  be 

stated,  651. 
siae,  &c,j  of  wound  need  not  be 
stated,  652. 
proof  of  malice,  id. 
in  general,  id. 

death  ensuing  in  the  peribrm- 
ance  of  an  unlawful  or  wan- 
ton act,  653. 
injury  intended  to  be  inflicted  <m 
another,  id. 

need  not  be  an  intended  fel- 
on/, id. 
cases  of  riots^  &c.,  654. 
riding  restive  horse,  654. 
from  acts  done  in  sport,  man- 
slaughter, id. 
death  ensuing  in  the  perfonnance  of 
a  lawful  act,  655. 
workmen  throwing  stones  from* 

houses,  id. 
negligent  driving,  id. 
racmg  with  other  carriage^  656. 
runnmg  down  boats  \^  steam- 
vessels,  657. 
death  caused  by  steam-engine,  id. 
negligent  act  causing  tl^  deatli 
must  be   that  of   the   party 
charged,  id. 
accidents  firom  loaded  fiie-annai 

id. 
moderate    correction  exceeded, 

658. 
lawful  sports,  and  contests,  id. 

659. 

prize-fights,  &c.  660. 

misadventure,  661. 

iron  founder  sending  cannon  to 
a  purchaser  in  such  an  imper- 
fect state  that  it  burst  on  being 
fired,  guilty  of  manslaughter, 
id. 

persons    administering     medi- 
cines, id. 
mtent  to  do  bodily  injury,  death  en- 
suing, 665. 
exposure  of  infants,  killing  ^7  j^ 
feet,  &c.  id.  .j^* 

by  master  of  apprentice,  id.om, 

not  supplying^hild  with  suffi- 
cient food,  666. 

beating  ffirl  and  compelling  her 
to  woML  beyond  her  «trength, 
id. 

by  gaoler,  667. 

not  supplying  party  with  food 
whom  the  prisoner  has  under- 
taken to  provide  with  neces- 
saries, 668. 
provocation  in  general,  669. 
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provocation  soa^ht  by  prisoner,  669. 
by  word  or  ^stores  only,  670. 
by  a«8anlt,671. 

in  affrays  with  soldiers,  id. 
in    apprehending     debtor, 

072. 
nature   of  the  instrument 
used,  673. 
provocation  must  be  recent,  675. 

where  there  is  express  malice, 
681, 
proof  of  malice— cases  of  mutual  combat, 
689.  . 

what  provocation  sufficient,  id. 
words  not  sufficient,  id. 
nature  of  the  instrument  used,  683. 
**  up  and  down"  fight,  685. 
lapse  of  time,  id. 
'  old  ffrudge,  686. 
duelling,  id. 

where  one  party  gives  way, 

8ec<mds,  when  guilty,  688. 

parties  encouraging  princi- 
pal by  their  presence, 
to8. 

proof  of  malice — peace  officers  and  others 

killed  in  performing  their  duty,  688. 

what  persons  are  wiUiin  the  rule,  id. 

officers  killed,  or  killing  others,  in 

the  performance  of  their  duty,  68^. 

their  authority,  id. 

actual  felons,  id. 

persons  suspected,  690, 602.' 
misdemeanants,  691,  692. 
nature   of  the    charge  on 

which  par^  is  delivered 

to  officer,  6So. 
persons  found  attempting  to 

commit  felony,  id., 
preventing  breach  of  peace 
691.  ' 

after  affray  over,  id. 
night  walkers,  id. 

killing  to  prevent  escape  of  mis- 
demeanant, 692. 

where  empowered  to  arrest  with- 
out warrant,  id. 

cases  of  impressment,  693. 
cases  of  conflicting  authority  of 

peace-officers,  6&.  »>aq 
during  what  period  officer  has 

authority,  id.  696. 
acting  out  of  jurisdiction,  id. 
warrant   directed    to  particular 

officer  by  name,  id.  ^ 
statute  5  Geo.  4,  c.  18,' id. 
pjroof  of  warrant  or  writ,  697. 
regularity  of  the  process,  id. 
not  defective  in  frame,  id. 
defective  in  frame,  id. 
third  person  interfennff^^in  case 

of  defective  process,  698. 
notice  of  the  authority,  701. 
known  officer,  id. 

in  the  night,  id. 
bailiff'of  the]eet,id. 
assistant  to  constable,  702 
private  or  special  baUiff;  id. 
mode  of  executing  their  daty,  id. 
where  the  offender  flies,  703. 
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proof  malice — officers — 

where  the  offender  has  been 
indicted,  703. 

on  suspicion  of  felony,  id. 

in  cases  of  misdemeanor,  id. 

in  cases  of  riot,  ^c,  id. 

degree  of  violence  exercis- 
ed, 704. 

breaking  doors,  Ac,  704, 
705.  ' 

where  the  officer  is  killed,  mode 
in  which  the  killing  has 
been  effected,  706. 
degree  of  violence  used  in 
resisting  officers  act- 
ing    under    illegal 
process,  &c.,  707T 
Scotch  law  on  the  sub- 
ject, 708. 
how  far  the  acts  of  third 
persons  in  larceny  shall 
affect  the  prisoner,  706. 
private  persons  killed,  or  killing 
others,  in  apprehending  offen- 
ders, 709. 
■where  the  offender  has  been 

indicted,  id.  • 
in  case  of  affrays,  710. 
in  case  of  misdemeanors,  id. 
in  apprehending  poachers, 
711,712:  * 

killing  in  defence  of  person  or  prop- 
erty, 712. 

degree  of  force  which  may  be 
used,  713. 
nature  of  the  attempted  of- 
fence which  will  justify 
homicide,  id. 

must  be  felony,  714. 
or  apprehended  felo- 
ny, id. 
what  violence    an-  assault 
will  justify,  id. 
assault  with  intent  to 
chastise,  715^ 
necessity  for  the  force  used 

must  appear,  716. 
cases  of  trespass,  717. 
cases  of  watchmen  set  to 

watch  property,  718. 
whether  a  lodger  may  inter- 
fere to  protect  the  house, 
id. 
proof  in  cases  of  felo  de  m,  721. 

accessary  to  self  murder  not  triaUe« 
722. 
accessaries  to  murder,  634,  722. 
oath  binding  party  to  commit,  749. 
accusing  of  murcfer,  866. 
MURDER— ATTEMPT  TO  COMMIT, 
offence  at  common  law,  7^.4. 
offence  by  statute,  723,  724,  725. 
attempte  to  poison,  726. 
"attempts  to  drown,  Ac.  727. 
inflicting  bodily  injury  dangeroo*  to  life, 

731. 
intent  to  murder,  731,  733.    See  Shoot- 

MUTE, 

standing  mute,  210. 
MUTUAL  COMBAT, 

killing  by,  when  manslaughter,  628. 
when  murder,  683. 
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NAME, 

foigery  by  party  having  Bame  name,  441. 
in  fictitious  name,  443. 

awumed  and  borne  by  the  party 
forging,  444. 
mistake  in  signing  of,  to  forged  instru- 
ment, 451. 
in  cases  of  child  murder,  639. 

NAVY.    See  Soldiers  and  Sailors,  ^ 
forgeries  relating  to,  499. 

NECESSITY, 

whether  nuisance  justifiable  from,  518. 

NEGATIVE  AVERMENTS, 
general  rules,  7] . 

where  a  fact   is  peculiarly  within  the 
knowledge  of  a  party,  72. 

NEGLIGENCE, 

negligent  burning,  257. 

negligent  driving,  manslaughter,  655, 656. 

of  medical  men,  661. 

NEGLIGENT  ESCAPE, 
proof  of,  414. 

NEWSPAPERS, 

proof  of  pubication  of  libel  in,  601 . 
stealing  or  embezzling  by  officers  of  post- 
office,  783. 

NIGHT, 

proof  of,  in  burglary,  327. 
taking  and  destroying  game  at  night,  502,- 
503.    See  Game. 

what  is  "night,"  by  statute  9  Geo. 
4,502.  ^ 

NIGHT-WALKERS, 

arrest  of,  691. 
JVOJV  COMPOS  MEJrriS,     see  Idiot,  In- 

sanity,  hunatie, 

NOTICE, 

proof  of,  where  both  written  and  verba],  3. 
by  peace  officers,  of  their  character  and 

authority,  701,  736. 
to  gaoler  m  prison  breach,  795. 

NOTICE  TO  PRODUCE, 

in  general,  9. 

same  rule  in  criminal  and  civil  cases, 

agent,  9. 
where  despensed  with,  10. 
form  of,  id. 

to  whom  and  when,  11. 
consequences  of,  id. 

NUISANCE, 

to  public  highways,  510.    See  Highway. 

proof  of  the  public  nature  of  the  nui- 
sance, 739. 

where  it  furnishes  a  greater  conven- 
ience to  Uie  public,  id. 

proof  of  the  degree  of  annoyance,  id. 
need  not  be  prejudical  to  health,  740. 

with  regard  to  situation,  id. 

with  regard  to  length  of  time,  741. 

particular  trades,  id. 

corrupting  the  waters  of  public  rivers,  742. 

rail-ways,  steam-engines,  &.c.  742. 

acts  tending  to  produce  public  disorder — 
acts  of  public  indecency,  743. 

disorderly  inns,  id. 

gaming-houses,  id. 

bawdy-houses,  744. 

play-nouses,  &c.  id. 

gunpowder,  fireworks,  Ac.  745. 


dangerous  animals,  id. 

contagion  and  anwholeaoma  provinoosy 

id. 
eaves-dropping,  and  common  scolds,  id. 
proof  of  t&e  liability  of  the  defendAot, 

746. 
punishment  and  abatement  of  the  aai- 

sance,  747. 

NUL  TIEL  RECORD, 
proef  on  issue  of,  186. 

OATH, 

examination  of  prisoner  must  not  be  od 

oath,  55. 
by  witnesses,  form  of,  119. 
does  not  exclude  witness  from  revealing 

what  he  has  sworn  to  conceal,  184. 
of  commissioners  of  bankrupt,  proof  «f^ 

272.  .  .,       - 

by  witnesses  claiming  to  be  privileged, 

form  of,  176. 
administering  or  taking  unlawful  oaths, 
748. 
statutes,  id. 
proof  of  the  oath,  749. 
proof  of  aiding  and  assisting,  750. 
proof  for  the  prisoner,  disclosure  of 

facts,  id. 
venue,  751. 
proof  of  authority  to  administer,  in  per- 
jury, 755. 
proof  of  the  tailing,  in  peijury,  759.    See 
Perjury. 
OBSTRUCTING  OFFICERS.    See  Smstg- 

OBTAINI^GfiONEY under  FALSE  PRE- 
TENCES. See  FaUt  Pretences, 
Cheating. 

OCCUPATION, 

what  amounts  to,  in  arson,  at  common 

Jaw,  345. 
what  sufficient  occupation,  in  burglary, 
312  to  3%.    See  Burgiary. 

OFFENSIVE  WEAPON, 

what  is,  506,  854. 
OFFICE, 

bribery  of  persons  in,  291. 
cheating  by  i>ersons  in,  340. 
offences  relating  to  offices,  751. 

misfeasances  by  officers,  illegal  acts 
in  general,  758. 
by  magistrates,  753. 
by  gaoleiv,  id. 
frauds  by  public  officers,  id. 
nonfeasances  by  public  officers,  id. 
not  performing  duties,  753. 
overseer  not  relieving  pau- 
per, id. 
head  officer  of  corooration 
absenting  himself,  id. 
extortion,  id. 
refusing  to  execute  office,  754. 

OFFICE  COPIES,  187. 
ONUS  PROBANDI, 

general  rule,  affirmative  to  be  proved,  71. 

where  the  presumption  of  law  is  in  &- 
vor  of  the  afiirmative,  71. 

where  a  fact  is  peculiarly  within  the 
knowledge  of  a  party,  72. 
OPINION 

of  witnesses,  examination  as  to,  167. 

whether  subject  of  peijury,  761. 
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ORDER 

for  paymeiit  of  money,  forgery  of,  453. 
^statute  1  W.  4,  c.  66,  473. 

what  amoimtg  to,  476  to  481. 
forj^ing  indorsement  on,  not  with- 
in  the  statute,  476. 
for  deliyery  of  goods,  forgery  of,  477  to 

480. 
stealing  of,  571. 

OUTHOUSE, 

subject  of  arson  at  common  law,  245. 
what  is,  within  the  statute  against  arson, 

250,251. 
what  forms  part  of  the  dwelling-house,  in 

burglary,  311,  326. 
what  IS,  in  house-breaking,  335. 
demolishing,  822. 

OVERSEER, 

•  when  indictable  for  not  relieving  pauper, 

753. 
frauds  by,  in  keeping  accounts,  id. 
refusal  to  execute  office  of,  754. 

OVERT  ACT, 

proof  of,  not  laid  in  indictment  in  treason, 
73. 

OWNERSHIP, 

proof  of,  in  false  pretences,  428. 

in  larceny,  579,  etstq.    See  Larceny, 

OYSTERS, 

stealing,  431. 
dragging  oyster  bed,  id. 

PAPER, 

for  forging  bank-notes,  489. 
or  bankers'  notes,  590. 

PARDON, 

where  it  restores  competency  of  infa- 
mous witnesses,  125. 

promised  by  statute,  whether  it  renders  a 
witness  incompetent,  126. 

eJifect  of  promise  of,  to  accomplice  giving 
evidence,  143. 

PARISH, 

boundaries,  hearsay,  evidence  of,  25. 

proof  of,  in  indictments,  102. 
eompetencT  of  inhabitants  of,  133, 134. 
may  be  liable  to  repair  a  bridge,  295. 

evidence  in  defence  by,  2^. 
liability  of,  to  repairs  of  highways,  519, 
€t  se^.    See  Uigkumys. 

proof  m  defence  by,  525. 
goods  belonging  to  poor  of,  how  describ- 
ed in  larceny,  587. 
regbiers,  193, 194,  494. 

PARLIAMENT, 

what  passes  in,  not  to  be  disclosed,  184. 
proof  of  acts  of,  185. 
proof  of  journals  of,  186. 
members  of,  bribery  of,  292. 
petition  to,  no  libel,  609. 
privileged  publication  by,  609. 
resolutions  of  the  House  of  Commons, 
no  defence  to  an  action  for  libel,  610. 

PAROIi, 

written  instruments  not  provable  by,  2. 
proof  by,  of  appointment  of  persons  act^ 

ing  in  public  capacity,  7. 
dying  declarations  whert  reduced   into 

wnting,  32. 


examination   of  prisoner   where  rediie« 

ed  into  writing,  55. 
not  admissible  to  vary  depositions,  66. 
parol  evidence  of  illegal  oath  in  writing, 

749. 

PARTICULARS, 

of  the  offence  in  a  nuisance,  218. 
of  the  charges  in  barratry,  275. 
in  embezzlement,  405. 
of  highways  obstructed,  dec.  527. 

PARTNERS, 

occupation  of  in  burglary,  326. 

when  guilty  of  larceny  with  respect  to 

partnership  goods,  581. 
property  of,  how  laid,  id. 

PAUPERS, 

marriage  of,  conspiracy  to  procure,  367. 
overseer  when  indictable  ior  not  reliev- 
ing, 753. 

PEACE-OFFICER,  ' 

proof  of  the  appointment  of,  16,  17. 
assaults  by,  in  the   execution  of  their 

duty  when  justifiable,  262. 
sflsaults  on,  266. 

proof  of  escape  suffered  by,  412.  ■* 

cases  of  manslaughter  in  resisting,  629. 
killed  and  killing  others  in  the  perform- 
ance of  their  duty,  when  it  amounts  to 
murder,  6S8,  et  seq.    See  Murder. 
their  authority,  689. 

regularity  of  process,  697. 
notice  of  their  authority,  701. 
m€»de  of  executing  their  duty,  702. 
refusal  to  execute   the  office  of,  indicta- 
ble, 754. 

PEER, 

punishable  for  disobeying  subpoena,  109. 

PEDIGREE, 

hearsay  when  admissible  on  questions  of, 
25. 

PENAL  STATUTES, 

compounding  informations  on,  362. 

PENALTIES, 

party  entitled  to,  when  competent  wit- 

ness,  130.  f 

questions  subjecting  witness  to,  159.  / 

whether  they  may  be  put,  160.  ^ 

consequences  of  answering,  161. 
consequences  of  not  answering,  162..  ^f 

PERJURY, 

prosecutor  when  a  competent  witness, 

128. 
proof  of  affidavit  in,  189. 
proof  of  answer  in  chancery  in,  190. 
perjury  at  common  law,  755. 
proof  of  authority  to  administer  oath,  id. 
that  party  acted  in  character  suffi- 
cient, 756. 
commission  of  bankrupt,  id. 
commission  for  taking  affidavits,  id. 
court  having  no  jurisdiction,  id. 
persons  in  private  capacity,  id. 
variance  in  statement  of  authority, 
757.  • 

proof  of  the  occasion  of  administering 
the  oath,  id. 
need  not  be  in  court,  758. 
before  comissioners,  id. 
oath  of  simony,  id. 
oath  in  party's  own  eausei  id. 


904 


Index. 


not  on  false  verdiot,  758. 
nqt  oath  before  suirogate,  id.  - 
oh  affidavit  in  insolvent  court,  id. 
object  of  oath  need  not  be  effected, 
'759. 
.proof  of  taking  the  oath,  id. 

yarianoe  in  statement  of,  id.  - 
upon  answer  in  chancery,  id. 
upon  affidavits,  id. 
identity  of  the  •party,  id. 
Quakers,  Moravians,    and    Separa- 
tists, 760.- 
proof,  of  the  substance  of  the  oath,  id. 
whether  the   whole  of  defendant's 
evidence  must  be  proved,  id.  763. 
oath  as  to  belief,  761. 
equivocating  oaUi,  id. 
matter  of  opinion,  id. 
upon  question,  which   witness  was 

net  bound  to  answer,  id. . 
intervening  statements  not  varying 

sense,  7(^. 
'*  substance  and  effect,"  construction 
of,  763. 
adding  word,  id. 
omitting  letter,  id. 
proof  of  parol  evidence  of  defen- 

dant,id. 
(explanatory  proof  by  defendant,  id. 
764.    . 
pitoof  of  materiality  of  matter  sworn, 
764. 

cases,  id.  765,  766. 
matter  of  circumstance,  765. 
proof  of  degree  of  materiality,  765,  766. 
proof  of  introductory  averments,  766. 
matters  of  description,  id. 
immaterial  variances,  767. 
proof  of  trial  having  been  had, 
768. 
proof  of  the  falsity  of  the   matter  sworn, 

769. 
proof  of  the  corrupt  intention  of  the  de- 
fendant, id. 
Vitnesses — number  requisite,  id. 

where  the  defendantls  own  ad- 
mission is  given  in  evidence, 
770. 
competency  of  witnesses,  772: 
statutes  relating  to  perjury,  773. 
5  £liz.  c.  9,  id. 
construction  of,  774. 
other  statutes,  id. 

23  Geo.  2*,  e.  1 1 — punishment,  id. 
subornation  of,  776.    See  Subornation. 

PERSON, 

stealing  from  the  person,  550. 

proof  oT  taking  from,  in  robbery,  831. 

PERSONATION.     See  PaUe  Per»onatum, 

PETIT  TREASON, 

punishable  as  murder,  634. 

PETITIONING  CREDITOR'S  DEBT, 
proof  of,  270. 

*      PHTSICIAN, 

opinion  of,  admiswble,  167. 
iiot  privile^d  as  a  witness,  175.    ' 
proof  of  his  practising  as  such,  598. 
liable  for  itMua  praxis^  661  to  664. 
PIGEONS, 

stealing  of,  576.* 


statute  7  &  8  Gep.4vC.  29, 578. 

PIRACY,    . 

offence  at  common  law,  777. 
statute  11  &  12  Wm.  3,  c.  7,  778. 
statute  8  Geo.  1,  c.  24,  id., 
.statute  18  Geo.  2,  c.  30,  779. 
sUtute  32  Geo.  2,  c.  25,  id. 
qtatuie  5  Geo.  4,  c.  113,  id. 
proof  of  .the  piracy,  id.  • 
•  proof  with  regard  to  the  persons  guilty  of 

piracy,  780. 
proof  with  re^d  to^accessaxies,  id. 
venue  and  trial,  781.* 
puni^ment'  under  the  7  Wm.  4  aUd  1 

Vict.  c.  88,  id. 

PLACE, 

variance  in  averments  as  to,  102.* 

PLANTS, 

in  gardens,  malicious  injuries  to,  620.  * 
PLATE, 

transposing  stamp  on,  496, 499. 

PLAY-HOUSE, 
-     indictable  as  a  nuisance,  745. 

PL£A,pi5. 
PLEDGING-, 

by  banker,  agent,  or  fkctor,  408, 409. 

POACHING.    Se«  Qmne. 
night  poaching,  502,  503. 

with  arms,  504. 
power  to  arrest  poacheivj  507. 
POISON, 

administering  to  procure  abortion,  241. 
.   See  Ahortum. 
administering  to  horses,  388! 
evidence  in  murder,  by  means  of^  645. 
principal  and  accessarTes  in,  id. 
,     attempt  to,  stat.  7  W.  4  and  1  Vict.  c.  85. 
725, 726.  ' 

evidence  of  former  attempts,  733. . 
taken  by  woman  to  procure  miscarriage, 
'     and  causing  death,/«te  de  w,  721. 
POLICY.  * 

proof  of,  2. 

on  indictment  for  arson,  253, 254. 
POLL-BOOK, 

copy  of,  admissible,' 193. 
POSSESSION, 

of  stolen  property,"  presumption  of  steal- 
ing, 18,  5^. 
length  of  time  after  the  larcehy,  19. 
.  found  in  a  house,  id. 
after  prisoner's  apprehension,  id. 
proof  of  commission  of  other  ofiEence, 
id.    .    . 

where  property  is  carried-into  another 

county,  20. 
evidence  to  be  received  with  great 

caution,  id. 
of  forged  notes,  evidence   of  guilty 
knowledge,  85. 
defence  of,  a  justification  in  assault,  262. 
having  counterfeit  coin  in  posseitoion,  352. 

'  proof  of,  355. 
having  counterfeit  foreign  coin  in  posses- 
sion, 358.  *  ^^ 
interpretation  clause  as  to,  362. 
of  property,  «o  as  to  miake  it  larceny,  and 
not  embezzlement  in  servant  taking  it, 
400.  .. 
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POSSESSION^(AMi/tjiv«<f.> 

interpreUtion  cUuBe  in  forgery  net  as-  to, 

by  prisoner,  necessary  in  larceny,  535. 
defence  of^rid,  71i). 

POST-OFFICE, 

marks,  effect  of  in  evidence,  638. 
statute  7  Wm.  4  and  1  Vict  c.  36,  782. 
offences  by.oificers  employed  under  the 
.  pdst-offioe,  id. 

opening  or  detaining  letters,  id. 
stealing,  embezzling,  secreting,  or    de- 
stroying letters,  783. 
stealing   or   embezzling    printed    votes, 

newspapers,  &c.,  id. 
proof  of  bein^  employed  by  or  under  the 

post-office,  id.  I 
proof  of  opening  or  detaining  letters,  784. 
•  proof  of  stealing,  embezzling,  secreting, 
or  destroying  letters,  id. 
oflfences  by  other  parties,  786. 

stealing  money  6r  raJuable  securities 

out  of  letters,  id. 
stealing  letter-bags,  and  letters  sent 

by  the  mail,  Ac,  786 
stealing,  ^tc.  letter-bags  and  letters 

sent  by  a  post-office  packet,  787. 
fraudulently  retaining  letters,  &  c,  id. 
ibrffing  the  name  or  handwriting  of 
the  receiver-general,  &c.  of  the 
post-office,  id. 
forging  or  altering  frapks,  788. 
accessaries  and  procurers,  id. 
receivers,  id. 
venue,  789. 
property  may  be  laid  in -the  postmas- 

ter-generaJ,  &c.,  790» 
punishment,,  id. 
interpretation  clau    I 

POBTEA, 

proof  of  trial  had,  180,  768. 

POWER  OF  ATTORNE  r, 
forgery  of,  443. 

for  receipt  of  prize-money,  449,  472. 
to  transrer  government  stock,  472, 

486.  * 
forging  attestation  to,  488. 

PRACTICE, 

arraigrnment.  210. 

postponing  the  trial,  212. 

tiaverse  in  misdemeanors,  213. 

plea,  215. 

joinder  of  distinct  offences  in  the  indict- 
ment—putting the  prosecutor  to  .his 
election,  215.  - 

quashing  indictments,  217. 

particulars  of  the  offence,  218. 

opening  the  case,  218. 

opening  conversations  and  confessions, 
219. 

prisoner's. counsel  act,  id. ' 

rules  of  practice  thereon  made  by  the 
judges,  220. 

discharge  of  jury^  221 . 

former  conviction,  2^. 

trial,  223. 

verdict,  id. 

judgment,  id. 

recording  judgment  of  death,  224. 

costs,  expenses,  and  rewards,  109,  225. 
PRESUMPTION, 


of  person  acting  hi^a  public  capacity  being 

duly  authorized,  7,  16. 
of  document  being  destroyed,  ]2., 
general  nature  of  presumptive  evidence, 
13. 
distinction  taken    in    criminal   and 
civil  cases,  14.  | 
comparative  weight  due  to  direct  and  pre- 

•  sumptive  evidence,  15. 

general  instances  of  presumption,  id. 

of  innocence  and  leffulity,  16. 

of -guilt  arising  from  the  conduct  of  the 
party' charged,    at  or    lUler    the 
charge,  17. 
from  tlie  possession  of  stolen  pro- 
perty, Ac,  18,  588.  • 

of  malice,  &c.,  20. 

of  intent  to  defraud,  21. 

of  the  duration  of  life,  id. 

of  duly  exercising  an  office,  71. 

of  check  being  forged,  444. 

of  way  being  a  highway,  512. 

PREXENCES.     See  Faise  Pretenr^s. 

PRIMARY  EVIDENCE ; 
general  rule,  1. 
written  instruments,  id.    . 
liand writing,  5. 

negative  evidence  of  consent,  6. 
exceptions,  7. 

evidence  of  person  acting  in  public 

capacity,  id. 
admissions  by  party,  7. 

PRINCIPAL.     See  j^ecessaries. 

confession    of    principal     not    evidence 

against  accessary,  50.  •    i 

principal  admitted  as  witness  against  ac- 
cessary, 142. 
proof  with  regard  to  accessaries  in  gene- 
ral, 200,  «e  seq.    Accessaries. 
principal  in  the  second  degree,  what  con- 
stitutes, 201 . 
principal  varying  from  orders  civen  to 

him,  204.  ^ 

principals,  who,  in  burglary,  308,  310. 
in  fhlse  personation,  417. 
in  false  pretences,  429. 
in  forgery,  466. 

at  common  kw  air  aie  principals, 
id. 

in  murder,  by  poison,  645. 

persons  present  at  a  prize-fight,  660. 

at  a  duel,  688. 

in  tlie  second  degree,  in  felo  de  se, 

in  itialicious  injuries  to  tlie  person, 
737.  .         '  ' 

in  administering  unlawful  oaths,  750. 

in  piracy,  780. 
in  offences  relating  to  the  post-office,  788. 

in  rape,  798,  «00. 
proof  of  conviction  of,  as  against  receiv- 
er, .805,  806. 
party  charged  both  as  principal  and  re- 

•  ceiver,  813. 

PRINTED  DOCUMENTS, 
how  proved,  4.. 

PRISON  BREACH, 

nature  of  the  offence  for  which  the  party 

was  imprisoned,  794. 
proof  of  the  imprisonment,  and  nature  of 
the  prison,  796. 
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PR10ON  BREACH— (MirfJHitMi.) 

proof  of  the  breaking  of  the  prison,  796. 

conveying  tools,  &c.  to  prisoners,  to  as- 
sist in  escape,  796. 

special  enactments,  797. 
PRISONER, 

examination  o£,  53.    See  Examinations. 

most  be  present  at  depositions,  63, 64. 
qu€are  before  coroner,' 6d. 

evidence  of  character  when  admissible,  8D. 

accomplice  admissible  witness  for,  142. 

arraignment  of,  210. 

postponing  the  trial,  212. 

traverse  in  misdemeanor,  213. 

prisoner  cannot  address  the  jurj  where 
he  employs  counsel,  220,  221.  See 
Practice. 

proofii  for,  in  bigamy,  290. 

dieath  of,  by  ill-treatment  in  gaol,  murder, 
667. 

gaoler  indictable  for  misusing,  752. 

bre«i€h  of  prison  by,  7iM.  See  Prison 
Breach, 

conveying  tools  to,  to  assist  escape,<706. 

rescue  off  815.    See  Rtsnu. 

aiding  to  escape,  816. 

prisoners'  counsel  act,  219. 

rules  of  practice  made  by  the  judges 
thereon,  220. 

PRIVATE  PERSONS, 

when  and  how  liable  to  repair  highways^ 
604. 

defence  by«  526. 
libels  upon,  5(». 

apprehending  offenders,  and  killed,  when 
murder  or  manslaughter,  6!)0,  6^,  709. 
arrest  of  night- walkers  by,  710. 
authority  of,  to  arrest  offenders  in  general, 

709  to  712. 
authority  to  suppress  an  affray,  710. 
PRIVILEGED  COMMUNICATIONS,  174 

to  184.    See  WUness. 
PRIVILEGED  PUBLICATIONS, 

when  a  defence  on  indictment  for  libel, 
609  to  611. 

PRIZE  FIGHTS, 

death  ensuing  in  course  of,  660. 

#ROBAT£, 

proof  of,  192. 

not  conclusive  proof  of  validity  of  will, 
472. 

PROCEBS, 

breaking  open  doors  to  execute  civil  pro- 
cess, 704, 705. 
PROCLAMATION, 
under  riot  act,  821. 

PRODUCTION  OF  PAPERS, 

when  witness  privileged  from,  177. 
of  check  referred  to  in  letter,  in  conspira- 
cy, 377. 

PROMISES, 
-    e£fec4  of,  in  eunfessions,  37. 
what  amounts  to,  id.  38. 
must  have  reference  to  temporal  ad- 

vantage,  39. 
removalof,  effect  of,  41.    See   Con- 
fessums, 
PR0MI8TORT   NOTE.    See  BiK  of  JBs- 

forgery  of,  473, 474, 475. 


stealing  of,  571. 

paid  re-issuable  bankers*  notes  may 
be  described  as  promissory  notes, 
572. 
whether  as  valuable  securities,  id. 
PROPERTY, 
defence,  718. 

PROSECUTOR, 

when    affiscted  by  declarations  of    his 

agents,  51. 
evictence  of  character  of,  when  admissi- 
ble, 88. 
variance  in  statement  of  name  of,  95. 
when  a  competent  witness,  128. 
is  not  allowed  personally  to  address  the 
.      jury,  218. 

PROVOCATION, 

intent  to  provoke  a  challenge,  SS9. 
what   sumcient   to  make    killing  man- 
slaughter, 626,  669. 

words  orgestures  only,  670. 

assault,  671. 

instrument  used,  673. 

must  be  recent,  681. 

express  malice  prevents  provocation 

being  an  excuse,  id. 
cases  of  peace  officers  executing  ille- 
gal process,  706. 

PUBLIC  BOOKS, 

proof  of,  192. 
PUBLIC  COMPANIES.    See  Gomfomss. 
PUBLIC  FUNDS.    See  Funds. 
PUBLIC  SERVICE, 

embezzlement  by  persons  in,  405. 

PUBLIC  WORSHIP, 
disturbing,  382. 

PUBLICATION, 

of  libel,  599,  et«(^. 

PURPORT,     • 

effect  of  the  word,  463. 
PUTTING  IN  FEAR, 

stealing  from  dwelling-house,  some  per- 
son being  put  in  bodily  fear,  389, 390. 

in  robbery,  S35y  et  seq. 

PUTTING  OFF, 

in  coining,  what  amounts  to,  351. 
in  forgery,  455. 

QUAKERS,  . 

evidence  of,  admissible,  120. 
proof  of  marriage  of|  278,  282. 
false  affirmation  punishable  as  perjury, 
760. 
QUARANTINE, 

forging  certificate  c^,  500. 

QUASHING, 

of  indictments,  217. 

RABBITS, 

taking  or  killing  in  a  warren,  502, 
RAILWAY, 

a  public  highway  J  511. 

wnen  a  public  nuisance,  742. 
RANSOM 

of  neutral  vessel,  779. 

RAPE, 

declarations  of  woman  admissible,  23. 
wife  competent  witness  against  her  hus- 
band, 140. 
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Btatntes  lenpeeime,  797. 

proof  with  regard  to  the  person  commit- 
ting the  offence,  798. 

proor  with  regard  to  the  person  upon 
whom  the  o^nce  is  committed,  id. 

proof  of  the  offence,  799. 

accessaries,  800. 

competency  and  credibility  of  the  wit- 
nesses, 801. 

unlawful  carnal  knowledge  of  female 
children,  id. 

assaolt  with  intent  to  commit^  802. 

RATIONE  TENURiE, 

inhabitants  of  a  district  cannot   be  so 

charged,  296,  523. 
proof  of  such  liability,  398. 
private  individuals  so  charged,  524. 
defence  by  individuals  so  charged,  526. 
RECEIPT, 

proof  of  receipt  of  money,  3. 
forgery  of,  481. 

what  amounts  to  a  receipt,  482  to  485. 
to  assignment  of  navy  bill,  482. 
scrip  receipt,  484. 

RECEIVING, 

eommon  law  offence,  former  statutes,  803. 
statute  7  &  8  Geo.  4,  c.  29,  804. 
punishment,  id. 

proof  of  the  larceny  by  the  principal, 
805. 

name  of  need  not  appear,  id. 
where  he  is  unknown,  id. 
where  indictment  alleges  receipt 

from  a  person  named,  806. 
previous  conviction  of  principal 
is  evidence,  id. 
where  be  pleaded  g[ailty,  id. 
distinction  between    receiving   and 
steiUing,  807. 
proof  of  receiving,  joint  receipt,  809. 

receipt  by  wife,  id, 
proof  of  the  particular  goods  received, 
811. 
need  not  be  in  same  shape  as  when 
stolen,  id. 
proof  of  guilty  knowledge,  id. 

immaterial  with   what  intent  party 
received  the  goods,  812. 
proof  where  the  prisoner  is  charged  as 
principal    and    receiver   in    dilferent 
counts,  813. 
proof  by  prisoner  of  innocence  of  princi- 
pal, 813. 
witnesses,  competency  of  principal,  id.* 
venue,  814. 

RECEIVER, 

confession  of  the  principal  felon  not  evi- 
dence against,  50. 

proof  of  guilty  knowledge  of,  86,  811. 

charged  as  both  principal  and  receiver, 
813. 

RECEIVING-HOUSE 
for  letters,  792. 

RECITAL, 

in  private  act,  effect  of,  185. 

RECOGNIZANCE 

of  witnesses,  104. 

of  bail,  false  acknowledgment  of,  415. 
RECORDS, 


primary  evidence  of  the  i»ets  feooried^S. 
mode  of  proving,  186. 

nieZ  Hd  record^  evidence  on,  id. 
forgery  of,  at  common  law,  439. 
larceny  of,  569. 

RECOVERY, 

false  acknowledgment  of,  415. 
RECTOR, 

altering  registers,  when  criminally  liable, 
495. 

RE-EXAMINATION,  157. 

REGISTERS, 

public,  copy  of,  admissible,  193. 
fergery  or,  at  coomion  law,  439. 
by  statute,  494. 

RE-GRATING,  437. 

EELEASE 

to  and  by  witnesses,  135. 

RELIGIOUS  BEUEF 

of  witness,  mode  of  inquirinir  into.  129. 
REMUNERATION  ^        »        » 

of  witnesses,  109,  111. 

of  medical  witnesses  on  inquests,  IIS. 
REPAIRS, 

indictment  for  not  repairing  bridges,  293. 

See  Bridges, 
not  repairing  highways,  519,  a  geq.    See 

Highways, 

REPUTATION.    See  Hearsay. 
RESCUE, 

nature  of  the  o^nce,  815. 
proof  of  the  custody  of  the  party  res- 
cued, id. 
proof  of  the  rescue,  816. 
punishment,  id. 
aiding  prisoner  to  escape,  id. 

ofl^nce  under  various  statutes,  id. 
conveying  disguise  or  tools  to  pris- 
oners, 817. 
of  returned  transports,  870. 
RES  GESTAE, 

hearsay  admissible  as  part  of,  23.. 
RESOLUTION 

of  public  meeting,  how  proved,  4, 6. 
RESTITUTION 

of  oroperty  obtained  by  fake  pretence^ 

award  of,  in  forcible  entry,  436. 

of  stolen  property,  589.  Tib'es. 

RESURRECTION-MEN.  See  Dead  Bo^ 
RETAKING, 

after  escape,  proof  of,  413,  414. 

REVENUE  LAWS.    See  Smuggling. 

REVOLT, 

endeavoring  to  make,  in  ship,  778. 

REWARDS, 

when  they  render  a  witness  incompetent, 

127,433.    Bee  Informers. 
to  persons  apprehending  prisoners,  228. 
for  helping  to  stolen  goo<b,  363. 

RICK.    See  Argon^  Stack. 

RING-DROPPING, 

obtaining  money  by,  larceny,  558. 

RIOT, 

hearsay  when  admissible  on  prosecutioii 
for,  23. 
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BJOT—icanHnued.) 

conspiracy  to  create,  J66. 

killing  rioters  in  sappressing  riot,  710. 

nature  of,  in  general,  bl8. 

proof  of  the  unlawful  assembling,  id. 
proof  of  the  violence  or  terror,  id. 
proof  of  the  object,  prirate  griev- 
ance, 819. 
proof  of  the  execution  of  the  act  for 
which  the  rioters  are  assembled,  id. 
proof  of  the  guilt  of  the  defendants, 
820. 
prosecutions  under  the  riot  act,  id. 
proof  of  demolishing  buildingrg,  &c.  822. 
what  is  a  beginning  to  £molish,  id. 

RIVER, 

presumption  of  public  navigable  river,  15. 
a  public  highway,  511. 
olMtruction  of,  a  public  nuisance,  516. 
maliciously  breaking  down  banks  of,  617. 

ROAD.    See  Highway. 

ROBBERY, 

statute  7  Wm.  4  and  l^Vict.  c.  87,  836. 
robbery  attended  with  cutting  or  wound- 
ing, id. 
robbery  attended  with  violence,  &c.  id. 
simple  robbery,  827. 
eviaence  in  cases  of  robbery,  id. 
proof  of  the  goods  taken,  cSilB. 

must  be  in  peaceable  possession  of 

Fro^Ccutor,  id. 
ownership,  828. 
proof  of  the  taking,  829. 
felonioi|3  intent,. id. 
f^onajide,  claim,  id. 
i^obbery.  not  original  intent,  630. 
where  several  are  concerned,  id. 
after  quarrel,  id. 
from  the  person,  831 . 
in  presence  of  the  owner,  id. 
against  the  will  of  the  owner,  832. 
proof  of  the  violence,  or  putting  in  fear, 
id. 
degree  of  violence,  833. 
under  pretence  of  legal  or  rightful 
proceeding,  834; 
proof  of  putting  m  fear,  835. 
mode  of  putting  in  fear,  id. 
need  not  be  threats,  741. 
color  of  purchase,  &«.id. 
menaces  and  threats,  836. 
degree  of  fear,  id. 
of  mjury  to  the  person,  837. 
of  injury  to  property,  838. 
of  injury  to  reputation,  id.  to  p.  648. 
threatening  to  accuse  of  an  abomi- 
nable crime,  845. 
statute  7  Wm.  4  and  1  Vict.  c.  87,8. 

4,  id. 
threat  of  imprisonment,  846. 
putting  in  fear,  must  be  before  the 
taking,  848. 
anault,  with  intent  to  rob,  849. 

statute  7  Wm.  4  and  1  Vict.  c.  87,  s. 

6,  id. 
proof  of  the  assault,  id. 
proof  of  the  intent  to  rob,  850. 

ROOKS, 

stealing  of,  576. 

ROUT,  ^ 

what  constitutes,  8S3. 


RULE  OF  COURT, 
office  copy  of,  18^. 

SACRILEGE,  . 

statute  7  and  8  Geo.  4,  c.  29,  850. 
proof  of  the  building  being  a  choicli  or 
chapel,  851 . 
dissenting  chapel  not  within  the  act, 
id. 
proof  of  the  stealing  of  Uie  p>o^  ^' 
what  goods  are  within  the  act,  id. 

SAILORS.    See  SoldUrs  and  SaUors. 

SALVAGE,  . 

assaulting  persons  engaged  in,  266. 

SAVINGS  BANKS, 

larcenies  relating  to,  588. 

SCOLD, 

common  scold,  a  nuitfance,  745. 

SCOTLAND, 

*  proof  of  marriage  in,  262  to  284. 

SEA  BANKS, 

maliciously  breaking  down,  617. 

SECONDARY  EVIDENCE, 

when  admissible  in  general,  8. 

notice  to  produce,  9.  Sec;  MftUe  to  Pro- 
duce. 

loss  of  documents,  12. 

as  to  degrees  of  secondary  evidence,  13. 
SECONDS, 

in  duels,  when  guilty  of  mnrder,  686. 
SEDITION, 

unlawful  oath  to  engage  in  seditioiis  par- 
pose,  748. 

seditious  libels,  595. 

SEISIN, 

presumption  of,  in  seisin,  fee,  15. 
SELF-DEFENCE.     See   JuM^iakU  Hmm- 
eide, 

excuse  in  assault,  260. 

SEPARATISTS, 

evidence  by,  121. 

may  make  affirmation,  id. 
SERVANT, 

may  justifyan  assault  in  defence  of  hk 
master,  261,  713. 

burglary  in  houses  occupied  by,  321  to 

what  are  within  the  7  d&  8  Geo.  4,  as  to 

embezzlement,  393.    See  Embez" 

dement. 

With  regard  to  his  wages  or  payment, 

396. 

goods  in  possession  of,  mnst  be  laid  in 

master,  in  krceny,  586. 
publication  of  libel  by,  603  to  606. 
giving  character  of,  no  libel,  610. 
may  interpose  in  defence  of  his  master's 
person  or  property,  713. 

SESSIONS, 

itiinute  book  of,  effect  of,  in  evidence,  186. 
SEVERANCE, 

of  goods  from  possession  of  owner,  ne- 
cessary in  larceny,  541. 

SEWERS, 

goods  belonging  to  commiisianen  of,  how 
described  m  uioeny,  588. 
SHEEP, 

description  of^  in  indictment,  94, 336. 

steal'mg  of^  333. 
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SllEE11?^ctmtinued.) 

killing  with  intent^  &c.,  396< 
maiming  of,  id. 

SHERIFF,  ' 

liable  for  an  escape,  suffered  bj  bus  bail- 
iff, qtuere^  412. 
power  to  suppress  riots,  819. 
under  riot  act,  820. 

SHIP, 

setting  fire  toj  with  inlent  to  murder,  255. 
with  intent  to  destroj,  356. 
burning,  destroying  Kine's  ships,  256. 
aspault  upon  officers  en&avoring  to  ^VB 

shipwrecked  property,  266. 
eaptaui  forcing  men  on  shoie  abroad,  530. 
captain,  larceny  bj,  642.  • 
stealing  from,  in  any  port,  riTer,  canal, 
&e.,  573. 


from  vessels  in  distress,  574. 

wrecked  property  found  in  pos- 
session, id. 
malicious  injuries  relating  to,  G2i. 

destroying  with  intent  to  defraud,  id. 
d»iniig''*g  otherwise  tluua  bj  fiie,  622. 
ezhibtting  fklse  lighUi  to  bring  ships 

into  duiger,  id. 
estimg  away  buoys,  &e.,  id. 
receiving  anchors,  &c.  weighed  up, 
623. 
piracy  by  master  or  marinec,  779,  780. 
UBoediBg  penoDs  endeavoriBg  to  escape 
£om  wzedu,  723. 

8HOOTINO, 

with  mteiit  te  murder,  stat.  7  Wm.  4  and 

1  Vict.  85,  725,727. 
with  intent  to  do  some  grievous  bodily 

harm,  Ac.,  735. 
principals, — aiding  and  abetting,  737. 

SHOP, 

demolishiiig  of,  822. 

breaking  and  entering  and  stealing  in, 

852. 

SIGNATURE 

of  priaoaeff  to  ezaminaiion,  57. 

by  witness  making  deposition,  65. 

im  iadietment  £»  steahngbank  note,  when 

/aeeessary  to  be  |irove3, 96. 
want  of,  te.  piumissory  note,  prevents 
the  case  being  forgery,  462, 475.  I 

SLAVES,  „ 

conveying  of,  Ac.,  piiacy,  77». 

SMUGGLING, 

assault  upon  officers,  endeavoring  to  pre- 
vent, 217. 
sUtute  3  &  4  Wm.  4,  c.  53,  853. 
proof  of  assembling  armed  to  assist  m,  id. 
proof  of  being  assembled  together, 

854. 
proof  of  keins  armed  with  offensive 
weapons,  id. 
ytoof  of  slKwting  at  a  boat  belonging  to 

the  navy,  &c.,  id.  .  ^      » 

moof  of  heing  in  company  with  othen 

having  prombited  goods,  855. 
service  or  indictment  in  certtin  cases, 

and  enterinff  plea  for  prisoner,  id. 
certain  *niles  of  evidence,  866. 
limitation  of  proseontions,  857. 
venue,  id. 
eODOMT.    See  ttiwtwrai  P«ic<K«#. 
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I         statute  9  Geo.  4,  c.  30, 358. 
proof  of  the  oflfence,  id. 

SOLDIERS  AND  SAILORS.    See  Greene 
wich  HospUtU. 
false  personation  of,  416. 
forgeries  relating  to,  499. 

SOUTH  SEA  COMPANY, 

embezzlement  by  officers  of,  407. 

SPORT, 

death  ensuLog  in  course  of^  when  man* 
slaughter,  Si,  654. 

SPRING  GUNS, 

statute  7.  &  8  Geo.  4,  c.  18,  859. 

STABBING, 

on  indictment  for  (1   Jac.   1)   prisoner 
mifht  be  convicted  of  manslaughter,  91 . 
proof  of,  under  stat.  7  Wm.  4  and  1  Vict, 
c.  85,  725,  728. 
nature  of  the  instrument,  728, 729. 

STACKS, 

setting  fire  to,  254. 

STAGE  COACH, 

goods  stolen  from  on  journey,  231.    See 
Journey, 

STAMPS, 

when  necessary  in  criminal  proceedings, 

198. 
venue  in  indictments  for  ofifences  relating 

to,  235. 
on  policy  of  insurance,  produoed  in  ar- 
son, 2^3,  954. 
forgery  of  unstamped  instruments,  449. 
counterfeit,  vending  of,  451. 
forgery  of,  in  general,  496. 
stat  52  Geo.  3,  id. 
55  Geo.  3,  435. 

3  &>  4  Wm.  4,  c.  97,  vending  and 
having  counterfeit  stamps  in 
possession,  497, 498. 
proof  of  tran^Kmng  stamp,  4199* 
proof  of  the  inten^  id. 
variance,  id. 


STATE 

matters  of,  privileged  fiom  difloloian, 

183. 

STATUTE, 
proof  of,  185. 

private  act,  id. 

effect  of  recital  in,  id. 
roads  made  by  authority  of,  520. 

ittclosure  under,  does  not  render  par- 
^  liable  to  repair,  522. 

STEALING.    See  iMHsmy. 

in  dwelling-house  to  the  value  of  5t.  385. 
any  person  being  put  in  bodily  fear, 

389. 
in  a  building  within  the  curtilage,  891. 

in  a  shop,  w2. 
from  the  person,  560. 
from  vessels  in  port,  &c.,  573. 
distinction  between  stealing  and  receiv- 
ing, 807. 
in  a  church,  851. 

STEAM-ENGINE,  ,.  .      ,     .         .      _ 
used  in  mine,  maliciously  damaging,  547. 
death  caused  by,  657. 
regulations  respecting,  when  nowaacee, 
662. 
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STEAM-VESSEL, 

when  captain  guilty  of  manslaughter^  627. 

STOCK.    See  Funds. 

STORES, 

naval  or  military,  embezzling,  410* 

STRANGLE, 

attempt  to,  725. 

STRAW, 

setting  fire  to  stack  of,  254. 

construction  of  the  word,  id. 

STREET, 

nuisances  in,  516.    See  Highways. 

SUBJECTION 

to  power  of  others.    See  Coercion.. 

SUBPOENA, 

to  compel  the  attendance  of  witnesses^  105. 
whence  issued,  id. 
duces  tecum^  effect  of,  id. 
how  served,  106.  s 

where  witness  is  in  different  part  of 

the  Umted  Kingdom,  id. 
for  prisoner,  107. 
consequences  of  neglect  to  obey,  106. 

SUBORNATION  OF  PERJURY, 
proof  of  the  indictment,  776, 
proof  of  the  taking  of  the  false  oath,  id. 

SUFFOCATE, 

attempt  to,  725. 

SUNDAY, 

process  cannot  be  served  on,  703. 

SURGEON, 

liable  for  mtda  praads^  661  to  664. 

SURPLUSAGE, 

what  descriptive  averments  may  be  re- 
jected as,  93. 
in  stating  addition  to  name  of  prosecutor, 

96. 
in  use  of  words  not  used  b^  statute,  454. 
means  of  wounding^  on  mdictment  for 

malicious  injury,  730. 

SURROGATE, 

proof  of  acting  as,  755. 

false  oath  before,  not  perjury,  758. 

SUSPICION 

of  felony,  arresting  on,  689,  et  seq, 

jiistiiication  of  violence  in  defence  of 
dwelling-house,  714,  718. 

SWANS, 

stealing  of,  576. 
SWINDLING.    See  Cheating^  False  Prelen 

9es. 

TACKLE.    See  MaelUnery. 

TAKING, 

in  larceny,  534,  et  seq.    Se$  Larceny. 
in  piracy,  780. 
in  robbfiy,  829. 

TALLY, 

larceny  of,  671. 

TENANTS  IN  COMMON, 
no  larceny  by,  581. 
property  of,  how  laid,  id. 

TENOR 

effect  of  the  word,  462,  768. 

TERMINI 

of  bighwaysi  proof  of,  515. 


TERRIER, 

ancient  proof  of,  194. 

THOROUGHFARE, 

whetlier  it  can  be  ahighway^  513. 

THREATS, 

under,  confession  inadmissible,  37. 

must  proceed    from  person   fasvinf 

power,  38,44,  882. 
what  amounts  to  a  threat,  id.  39. 
must  have   referenee    to    temporal 

object,  39. 
where  the  inducement  held  to  have 

ceased,  40. 
where  held  not  to  have  ceased,  41. 
evidence  of  other  threats  by  prisoner,  68. 
evidence  of  handwriting  to  threateninir 

letter,  197. 
compelling  a  person^  by,  to  kill  himself, 

murder,  644. 
of  accusing  person  of  unnatural  piaeti- 
ces,  when  sufficient  to  make  sveh  m 
putting  in  fear  constitote  robbery,  838 
to  8487 
threatening  to  accuse  of  an  abominable 
crime,  statute  7  ^m.  4  and  1  Vict  e» 
87,845. 
demanding  money  with  menaces,  860. 
statute  7  Wm.  4  and  1  Vict  c  87»  •• 

7,  id. 
proof  of  the  demand,  id. 
proof  of  the  threat  or  fixrce,  861. 
proof  of  the  intent,  id. 
proof  of  the  thing  demanded,  id. 
threatening  letters — demanding  moner, 
Ac,  86a. 
statute  7  &  8  Geo.  ^,  c.  29.  id. 
proof  of  the  sending  or  delivering  of 

the  letter,  863. 
proof  of  the  nature  of  the  letter  or 

writing, — the  demand,  864. 
proof  of  ^e  thing  demanded,  865. 
accusing  of  murder,  £c.,  866. 
statute  4  Geo.  4,  c.  54,  id. 
proof  of  the  sending  of  the  letter,  id. 
proof  of  the  letter  threatening  to  kill 
or  murder,  id. 
accusing  of  inflonous  crimes,  &c.,  868. 
statute  7  &>8  Geo.  4,  c.  29,  id. 
proof  of  the  accusing,  869. 
proof  of  the  nature  of  the  accosa- 

tion,  id. 
proof  of  the  view  or  intent,  870. 
proof  of  the  thing  intended  to  be  ex* 
torted,  id. 
THRESHING  MACHINES, 
malicious  injuries  to,  694. 

TIME, 

variance  in  averments  as  to,  101. 

TOLLS, 

effect  of,  with  regard  to  repairs  of  bridg- 
es, 296. 
maliciously  destroying  toU-house,  618. 

TOOLS, 

coining  tools,  offences  relating  to,  359. 
conveying  to  prisoner,  to  SMist  escape, 

798. 

TOWING  PATH, 

a  public  highway,  511. 

TOWNSHIP, 

may  be  liable  to  repair  a  bridge,  296, 296. 
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TOWNSHIP— {amftnif«d.) 

eridenee  in  defence  by,  299. 
may  be  liable  to  repair  a  highway,  522. 
former   convictions  against,  when   evi- 
dence of  liability,  525. 
TRADE, 

conspiracies  affecting,  367. 

to  injure  an  individual  in  his  trade. 
371. 

forgeries  a£fecting,  500. 

what  trades  are  a  nuisance,  739, 741 

with  pirates,  778. 

TRADING, 

proof  of,  270. 

TRANSPORTATION, 

returning  from,  870. 

TRAP-DOOR, 

opening  of  a,  breaking  in  burglary,  303, 
o04. 

TRAVERSE, 

in  general,  212. 

in  misdemeanors,  213. 

in  coining,  361. 

TREASON, 

hearsay,  when  admissible,  23. 

depositions  under  statute,  not  admissible 
m,  63.  ' 


proof  of  overt  act,  not  laid  in  indictment, 

«cts  and  declarations  of  traitors,  when  ad- 

ttiaaible,  77. 
collateral  declarations  of  prisoner  when 

admissible,  87. 
whether  wife  a  competent  witness,  139. 
TREES, 

malicious  ininries  to,  619. 

above  the  value  of  11.  in  parks,  &c.  id. 
above  the  value  of  1*.  elsewhere,  620. 
plants,  &c.  in  gardens,  id. 
TRESPASS, 

conspiracy  to  commit,  not  indictable,  371. 
goods  taken  bv,  not  larceny,  536. 
degree  of  violence  jnstifiable  in  resistinff 
a  trespasser,  718.  ^ 

TRIAL, 

postponement  of,  to  instruct  infant  wit- 
ness, 115. 
but  not  an  adult,  id. 
refiisal  to  plead  at,  210. 
plea  of  not  guilty,  puts  party  on,  215. 
postponing,  212. 

at  assizes  of,  indictment  found  at  sessions. 
223.  ' 

partial,  change  of  venue  on  account  of, 
236.  ' 

TURNPIKES, 

goods  belonging  to  trustees  of,  how  de- 
scribed in  larceny,  588. 

maliciously  throwing  down  gates,  &c. 
618. 


UNDERWOOD. 

maliciously  destroying,  619. 

UNDERWRITERS, 

destooying  ghips,  with  intent  to  defraud. 
6B1.  • 

UNKNOWN, 

rtatement  of  stealing  goods  of  a  person 
unknown,  96, 585. 


murder  of  child  whose  name  is  unknown, 
639. 

statement  of  receiving  goods  from  person 
unknown,  805. 

UNLAWFUL  ASSExMBLY, 
what  constitutes,  823. 

UNLAWFUL  COxMBINATIONS,  751. 
UNNATURAL  PRACTICES, 

threat  to  accuse  of.  a  sufficient  putting  in 
fear  in  robbery,  838  to  848. 
UTTERING 

counterfeit  coin,  351. 
simple  uttering,  id. 
compound  offence,  352. 
what  makes  a  joint  uttering,  id. 
forged  instruments,  454. 

disposing,  or  putting  off,  465. 
what  constitutes  princifwls  in,  466. 

VALUABLE  SECURITY, 

what  comprised  under  the  term,  571,  793. 
860.  »       »       » 

paid  reissuable  bankers'  notes,  whether. 

572.        ^ 
incomplete^  bill  not  a  valuable  security. 


VALUE, 

proof  of  in  indictments  in  general,  103. 
in  prosecution  against  bankrupt  for 
concealing  his  effects,  274. 
proof  of  value  of  goods  in  stealing  in 

dwelling-house  alMve  5/.,  387. 
of  the  thing  stolen  in  larceny,  579. 
in  robbery,  826,  828. 

VARIANCE.    Beelgsue, 

in  divisible  averments,  91,  et  seq. 
in  descriptive  averments,  93,  et  seq» 
in  averments  as  to  time,  101. 
as  to  place,  id. 
as  to  value,  103. 
in  arson,  248. 

in  statement  of  intent  in  burglary,  329. 
in  proof  of  putting  off  counterfeit  coin. 

354. 
in   statement  of  ownership  of  dwelling- 
house,  388. 
in  statement  of  forging,  454. 
I  of  forged  instrument,  462,  463. 

in  transposing  stamp,  499. 
in  indictment  for  night  poaching,  504. 
•     in  statement  of  highway,  514,  515. 

in  statement  of  mode  of  killing  in  murder, 

649. 
in   statement  of  authority  to  administer 
oath,  757. 

in  statement  of  substance  of  matter 

sworn,  760,  "t&i. 
in  introductory  averments  in  perju- 
ry, 766. 
VEGETABLES, 

in  gardens,  malicious  injuries  to,  620. 
VENUE, 

in  case  of  trial  of  accessaries  before  the 
fact,  206. 

after  the  fact,  209. 
offences  committed  on  boundaries  of  coun- 
ties, or  partly  in  one  county  and  partlv 
in  another,  m  "^ 

4>ffences  committed  in  detached  parti  of 
counties,  231. 
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offences  committed  on  persons  or  proper- 
ty in  coaches  employed  on  joumies,  or 
vessels  on  inland  navigation,  231. 

offences  committed  in  the  county  of  a 
city,  or  town  corporalp,  id. 

offences  committed  in  Wales,  232. 

oflfences  committed  at  sea,  or  within  the 

admiralty  jurisdiction,  233. 
^oflknces  against  excise,  customs,  stamps, 
&c.,  2S; 

want  of  proper  venue  when  cured,  236. 

change  of,  id. 

in  abduction,  239.  ' 

in  bigamy,  289. 

in  not  repairiftg  bridges,  299. 

in  challenging  to  fight,  339. 

in  coining,  361. 

in  conspiracy,  379. 

ip.  escape,  412. 

in  forgery,  467. 

in  larceny,  669. 
•    in  libel,  6U7. 
.    in  murder,  abroad,  and  at  sea,  635. 

in  administering  unlawful  oaths,  751. 

in  perjury,  759,  760. 

in  piracy,  233,  781. 

in  receiving  stolen  goods,  813. 

in    prosecutions   respeet'mg    smuggling, 
856. 

VERDICT, 

not  Buffioieat  to  prove  witness  mfamous, 

124. 
proof  of,  188. 

VESSEL.    See  Ship. 

VrOLBMCE,  .„ 

proof  of,  in  case  of  forcible  entry,  433. 

proof  of,  in  case  of  riot,  818. 

proof  of,  in  robbery,  826, 832. 

VOIRE  DIRE, 

examination  on,  153. 

VOLUNTARY  ESCAPE, 
proof  of,  413. 

VOTES  ^      ^  _      , 

of  parliament,  stealmg  by  officers  of  postp 

office,  783. 


WAGER, 

does  not  render  a  witness  mcompetent, 

128. 

l/ITAGES 

Msanlt  in   pursuance  of  oonspiracy  to 

laise  wages,  267. 
conspiraeies  to  raise,  378. 

WALES, 

venue  in  case  of  offfences  committed  m, 

832. 

WALLS, 

breaking  of,  in  burglary,  306. 

WAREHpUSE, 

demolishing  of,  822. 
breaking  and  stealing  in,  852. 

WAREHOUSED  GOODS, 
embezil'mg,  410. 

WAREHOUSEMAN, 

larceny  by,  544. 

WARRANT 

ibr  pajmient  of  money,  forgery  of,  473, 
et  teq. 


stealing  of,  571. 
when  peace  officer  or  private  person  may 

arrest  without  warrant,  669^  €90, 691. 
proof  of,  696,  -697. 
regularity  of,  id. 

blank  warrants,  698. 
whether  necessary  before  breaking  open 

outer  door  to  suppress  an  affray,  7w. 
of  attorney.  •  See  Pmeer  iff'  Attorneif. 

WARRANTY, 

when  it  amounts  to  a  false  pretence,  422. 
WARREN, 

taking  or  killing  hares,  &c,  in,  5(K^. 

WASHERWOMAN, 

property  may  be  laid  in,  in  laroeny,  1183. 
WEAPON ; 

uses  of  deadly  weapon  in  oaaps  of  mutnal 
combat,  683,  et  seq^ 

in  other  cases,  718. 

agaii^t  trespassers,  id. 

oTOusive,  what  shall  be  deemed,  506, 854. 
WEIGHTS  AND  MEASURES, 

false,  cheating  by,  341,  342. 

WIFE.    See  Husband  and  mfi. 

competency  of,  as  a  witness,  136,  tf  jcy. 
See  WUnt9, 

not  f  uUty  of  arson  }kj  setting  fire  to  her 
.  husband's  house,  S)^. 

justification  by,  in  aaBanlt,  defence  of  her 
hnsbHid,261. 

when  eempetent  witness^in  bigamy,  137, 
277. 

ocenpation  by,  oocnpation  of  her  husband, 
in  hurglaiy,  319. 

eaanot  be  convicted  of  stealing  in  a  dwell- 
ing-house, in  the  house  of  her  husband, 
388. 

may  be  oonvieted  of  fofeible  entry  on 
husband's  pzemises,  436^  • . 

taking  goods  of  her  huAand^  not  larceny, 
540. 

goods  stolen  from,  must  be  laid  as  hus- 
band's property,  585. 

indictable  for  keeping  a  gaming-honse, 
743. 
or  bawdy-house,  744. 

witness  against  husband,  in  rape,  796. 

carnal  knowledge  of,  bv  a  man  pretend* 
ina  to  be  the  busband,  not  a  rape,  798. 

liability  of,  on  indictment  for  reoei^ng, 
809,  810. 

coercion  of,  by  husband,  879. 

WILL, 

proof  of  not  by  parol,  2. 
forgery  of  at  common  law,  489. 

forgery  though  party  be  alive,  448. 
of  land,  with  two  witnesses  only,  453. 
in  getieral,  472. 

probate  not  conclusive  proof  of  va- 
lidity, id. 
destroying  or  concealing,  569. 

WINDOWS, 

breaking  of,  in  burglary,  304. 
entry  through,  in  burglary,  309. 
when  peace-officers  justined  in  breaking 
through,  704,  705. 

WITNESS, 

depositions,  evidence  to  contradict,  66. 
the  number  of  witnesses  requisite,  104. 
mode  of  compelling  the  attendance  of,  id. 
by  recognizance,  id. 
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by  ■ni^MBna,  106.   . 
hj  kahtoM  corpus  ad  tegiifictmd»tm<^W , 
neglect  to  obey  subpiDiiA,  lOS. 
remnnenition  of^  10^. 

witness    bound   to  answer  without 
tender  of  expenses,  1 II.. 
pfoteotion  of,  112. 

attendance  of  witnesses  .befine  jnstieeSf 
^  out  of  sessions,  id. 

aitendanoe  and  expenses  of  medical  wit^ 

nesses,  &c.  on  inquests,  id. 
incoDipeiency  of,  trom  want  of  under- 
standing, 114.  ' 
infaiits,  id. 

instruction  of,  115. 
deaf  and  dumb,  116. 
idiots  and  lunatics,  id. 
incompetency  from  want  of  religious  prin- 
ciple, 117. 
general  rules,  id. 
form  of  the  oath,  id. 
ouestions  as  to  religious  belief,  120. 
Quakers  and  MoTayians,  &jfi.  id. 
separatists,  121. 
persona  excommunicated,  128. 
incompetency  from  infamy,  id.  - 
what  crimes  disquality^  id. 
in  what  manner  the  convietion  must 

be  proved,  124. 
competency,  how  restorsd,  id. 

by  silking  tbe  punishment^  id. 
by  pardon,  125. 
by  reTcrsal  of  judgment,  126. 
incompetency  from  interest,  id. 

nature  oS  the  interest  in  general,  id. 
rewards,  127. 
wager,  128. 
prosecutor,  when  ccmipetent,  id. 
informers,  when  competent,  130. 
iohabitanis,  when  ooippetent,  133. 
bail,  incompetent,  135. 
interest,  how  jemored,  id. 
incompetency — husband  and  wife,  136. 
general  rule,  id. 
lawful  husband  and  wife  only  extends 

to,  137. 
eyidence  of  either  admissible  in  col- 
lateral proceedings,    although    it 
tends  to  criminate  the  other,  id. 
cases  where  husband  or  wife   has 

been  held  incompetent,  138. 
cases  of  personal  violence,  139. 
admissibility  of  accomplices,  141. 
accomplices  in  general,  141. 
principal  felon,  142. 
accomplice,    when    competent    for 

prisoner,  id. 
promise  of  pardon,  143. 
effect  of  accomplice's  eyidence,  id. 
confirmation,  144,  882. 
by  whom,  146. 
situation  of  accomplice  when  called 
as  a  witness,  147. 
examination  of,  149. 

ordering  witnesses  out  of  the  court, 

id. 
calling  all  witnesses  whose  names 

are  on  the  indictment,  dtc.  150. 
calling  all    parties    present  at  any 
transactioTt  giving  rise  to  a  charge 
of  homicide,  151. 


recalling  and  qnestiomng  witnesses 

by  the  court,  id. 
eyidence  of,  cannot  be  taken  in  felony 
by  consent,  but  in  xnisdemeanor  it 
may,  152. 
at  what  time  objection  to  competency 

must  be  taken,  id. 
vmre  dire,  153. 
examination  in  chief,  154. 
cross-examination,  155,  220. 
T^-examination,  157. 
memorandi^n  to   refresh    witness's 

memory,  158. 
questions    sub^cting  witness  to  a 
civil  smt,  id. 
to  a  forfeiture,  159. 
to  penalties  or  punishment,  160. 
whether  they  may  be  put,id. 
consequences  of  answering, 

161. 
consequences   of    not   an- 
swering, 162. 
Objection  must  be  liken  by 
witness  himself,  id. 
whether  fc  witness  is  bound  to 
answer  questions  tending  to 
degrade,  id. 
evidence  of  general  character,  165. 
when  a  party  may  contradict  his  own 

witness,  id. 
examination  as  to  belief,  167. 
examination  as  to  opinion,  id.  * 
credit  of,  how  impeached  and  supported, 

169. 
impeached  by  irreleruit  questions  on 
cross-examination,  id. 
by  relevant   questions— contra- 
diction by  other  witnesses,  170. 
proof  of  former  declarations  in  sup- 
port^ <$iedit  of  witnesses,  173. 
privileged  communications,  174. 
generiU  rule,  id. 

what  persons  are  privileged,— profes- 
sional advisers,  175. 
form  of  oath  by  professional  witnesses 

claiming  the  privileffe,  176. 
what  matters  are  privileged,  177.  ^ 
production  01  deeds,  dto.,  id.' 
what  mattters  are  not  privileged 

— matters  of  fact,  178. 
attorney,  party  to  transaction, 

179. 
what  other    persons  axe  privi- 
leged— grand  jurors,  180. 
matters  before  grand  jury,  181. 
judges  and  jurors,  id. 
what  other  matters  are  privi- 
leged—-disclosures   by  infor- 
mers, ^c,  182. 

to  whom,  id. 

official  communications,  183. 
matters  of  state,  id. 
where  oath  of  officer  has  been 
taken  not  to  divulge,  184. 
attesting  witness,  195. 
when  waived^  id. 
cross-examination  of,  as  to  deposition 
before  the  committiog  maeistnite, 
220. 
endeavoring  to  persuade  from  giving 
evidence,  614. 
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WITNESS-^MiKJiiiieJ.) 

competency  in  particular   prosecu 
tiona,  in  prosecution  of  bank- 
rupt for  concealment,  270. 

in  bigamy,  114, 139,  277. 

in  indictment  for  not  repairing 
bridge,  133, 299, 

in  forcible  entry,  130,  436. 

in  forgery,  467. 

in  inolctments  respecting  high- 
way, 134,  526.        r 

in  perjury,  769. 
number  required  in  perjury,  769. 

competency  and  credibility  of, 
in  ntpe,  801 .' 

in  receiving,  613. 

WOOLEN  GOODS.    Bee  Manufacture. 

WORDS, 

not  A  sufficient  provocation  in  homicide, 
670. 

WORKMEN, 

UMftults  and  vtolenae  by,  267,  268. 
conspiracies  by,  to  raise  wages,  378. 
negligence  of,  when  amounting  to  man- 
daughter,  665. 

WOUND, 


cons^ction  of  th«  word  in  alat.  7  4b  8 
G«o.  4,  c.  30, 8. 16,  (wounding  cattle), 

0>jD. 

death    caused    by    wounding,    when   it 

amounts  to  murder,  646,  st  tea, 
proof  of  wounding  under  the  7  Wm.  4 

and  1  Viet  c.  8&,  725,  729. 
construction  of  the  woid  **  wound"  in 

that  statute,  id. 
instrument  used  immaterial,  id. 

must  be  given  with  some  instmiiienL 

730. 
instrument  need  not  be  stated,  id. 
wound  must  have   been  ^ven  by 
prisoner,  731. 
WRECKS, 

stealing  fh>m,  574. 

impedingTCraons  endeavoring  to  escape 

WRIT, 

proof  of,  189. 

WRITTEN  INSTRUMENTS.    See  Parol. 
contents  of,  cannot  be  proved  by  parol,  2. 
what  cases  are  not  within  this  rule,  3. 
appointments  of  persons  acting  in  pub- 
lic capacity,  7. 
larceny  of,  Q6S. 


THE   END. 
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